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PREFACE  TO  THE  NINTH  EDITION. 


In  sabmitting  a  new  Edition  of  this  work  the  writer  begs  to 
offer  his  best  thanks  for  the  cordial  reception  accorded  to  the 
preceding  editions  and  the  many  convincing  tokens  of  appre- 
ciation thereof  which  he  has  from  time  to  time  received. 

The  preparation  of  this  Edition  has  involyed  to  some  extent 
a  reconstruction  of  the  work,  for  it  has  become  necessary  to 
embody  in  it  the  Winding-up  Bules  of  December,  1903.  These 
Bules  take  the  place  of  the  prior  Winding-up  Bules,  and 
although  they  re-enact  many  of  those  Bules,  they  effect 
extensiye  alterations  and  improvements. 

The  Author  trusts,  however,  that  the  labour  and  time 
devoted  by  him  to  this  Edition  will  be  found  to  have  made 
it  a  trustworthy  guide  to  the  new  Practice :  to  render  it  such 
has  been  his  aim  throughout. 

The  new  Bules  will  be  found  distributed  through  the  work 
in  their  proper  places,  and  they  are  also  set  out  in  full  in  the 
Appendix.  Many  new  Forms  have  been  added,  besides  those 
scheduled  to  the  new  Bules,  and  as  far  as  practicable  the  work 
has  been  brought  up  to  date. 

The  collection  of  Forms  includes  copies  of  or  extracts  from 
hundreds  of  judgments  and  orders  by  the  High  Court  in  Court 
or  Chambers.  Such  Forms  throw  a  flood  of  light  on  the 
Practice,  and  experience  has  demonstrated  their  great  utility, 
inasmuch  as  they  furnish  the  practitioner  not  only  with  the 
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means  of  framing  his  application  in  appropriate  terms,  but 
with  an  authority  which  may  enable  him  to  obtain  the  desired 
order. 

The  work  also  includes  a  large  number  of  Official  Forms 
sanctioned  by  the  Board  of  Trade,  and  in  frequent  use,  but  not 
published,  and  much  information  obtained  from  official  sources. 

The  Author  acknowledges  with  pleasure  the  valuable  assist- 
ance in  the  preparation  of  this  volimie  which  he  has  received 
from  his  friend  Mr.  Frank  Evans,  of  the  Chancery  Bar,  than 
whom  no  one  has  a  keener  scent  for  material  bearing  directly  or 
indirectly  on  Winding-up  Law  or  Practice. 

The  Author  has  also  to  thank  many  members  of  both  branches 
of  the  Profession  for  the  loan  of  papers  and  copies  of  Orders 
and  Forms  of  great  interest,  and  for  valuable  suggestions. 

The  thanks  of  the  Author  are  also  due  to  Mr.  Bkgistrar 
Hood  and  his  staff,  especially  to  Mr.  T.  Barnes  and 
Mr.  Nichols,  to  officers  of  the  Board  of  Trade,  and  the 
Official  Eeceivers  attached  to  the  High  Court,  and  many 
gentlemen  in  their  offices,  especially  Mr.  Couzbns,  for  valuable 
suggestions  and  much  information  of  great  practical  value. 


F.  B.  P. 


5,  New  Square, 

Lincoln's  Inn, 

January  y  1904. 
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specially  concerning  the  subjects  with  which  they  are  connected*"] 


Ohap.  XVI.— STATEMENT  OP  AFFAIES  AND  PEEUMINAEY 
BEPOET  (pp.  209—229). 

146.  Notice  to  submit  statement  and  attend  official  xeoeiyer  .  211 
146a.  Eequest  to  concur  .            .            .            .            .  .      .    211 

147.  Oertificate  extending  time  for  statement           .            .  .211 

148.  Order  to  submit  or  concur  in  statement  .  .  .  .  212 
148a.  Another  with  directions  as  to  attendance  .  .  .212 
148b.  Another  with  indorsement .            .            .            .  .      .     213 

149.  Statement  of  affairs        .                        .            .            .  .214 

150.  Affidavit  of  concurrence        .            .            .            .  .      .    223 

151.  Summary  of  statement  of  affairs  ....    224 

152.  Preliminary  report    .            .            .                       .  .      .    228 


Ohap.  XVn.— FIEST  MEETINGS  OF  CEEDITOES  AND 
CONTETBUTOEIES  (pp.  230—248). 

153.  Notice  to  Board  of  Trade  of  first  meetings 

154.  Notice  to  creditors  of  first  meeting  . 

155.  Notice  to  contributories  of  first  meeting 

156.  Notice  to  officers  of  company  to  attend  first  meeting 
156a.  Notice  to  creditors  of  fresh  first  meeting 
156b.  Order  to  hold  fresh  first  meeting    . 

157.  Proof  of  debt 

158.  General  proxy  ..... 

159.  Special  proxy      ..... 

160.  Application  and  order  for  extension  of  time 


235 
235 
236 
236 
237 
237 
238 
240 
242 
244 
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Fom 

161.  Certifioate  of  postage  of  notices  (general) 

162.  Authority  to  act  as  depaty-chairman  and  use  proxies 
168.  Memorandum  of  adjournment  of  meeting 

164.  Notice  to  creditor «  &c.,  of  adjourned  first  meeting  . 

165.  Memorandum  where  no  quorum  at  adjourned  meeting 

166.  List  of  creditors  or  contributories     . 

167.  Division  list  of  creditors  or  contributories  dissenting    . 

168.  Division  list  of  creditors  or  contributories  assenting 

169.  Beport  of  result  of  meeting        .... 

170.  Other  reports  of  results        .... 

171.  Further  report     ...... 


PAOB 

244 
244 
245 
245 
245 
246 
246 
246 
247 
248 
248 


Chap.  XYm.— APPOINTMENT   OF    LIQUIDATOE  AND    COM- 
MTTTEB  OF  INSPECTION  (pp.  249—256). 


172.  Summons  to  consider  reports      ..... 
178.  Summons  after  subsequent  meetings  (death,  &c.)   . 

174.  Summonses  to  appoint  committee  (identical) 

175.  Summons  to  decide  differences         .  .  ... 

176.  Advertisement  of  time  for  considering  determinations  . 

177.  Appointment  of  liquidator  and  committee   .  .  .      . 

178.  Official  receiver  and  another  appointed  liquidators 

179.  Appointment  of  committee  (meetings  unanimous)  . 

180.  Committee  with  official  receiver.    No  quorum  of  creditors 

181.  Official  receiver  (liquidator)  and  creditors  and  contributories 

(committee)  .  .  .  .  .  .      . 

182.  Bescinding  liquidator's  appointment;    official  receiver  sub- 

stituted .  ...... 

188.  Gazette  notice  of  appointment  of  liquidator 

184.  Advertisement  of  appointment  of  liquidator 

185.  Ditto  committee,  official  receiver  remaining  liquidator 

186.  Another  ........ 

187.  Notice  to  joint-stock  registrar  of  liquidator's  appointment 
187a.  Notice  to  liquidator      ...... 


251 
251 
251 
252 
252 
252 
253 
253 
253 

254 

254 
255 
255 
255 
256 
256 
256 


Chap.  XIX.— SECUEITT  OF  LIQUIDATOE  AND  SPECIAL 
MANAGEE  (pp.  257—259). 

188.  Certificate  that  security  has  been  given       .  ... 

189.  Order  on  guarantee  society  on  default  of  liquidator 


258 

258 


Chap.  XX.— APPOINTMENT  OF  SOUCITOE  (pp.  260—268). 

190.  Court's  sanction  to  solicitor's  employment  .  .            .      .    261 

191.  Application  for  liberty  to  employ  solicitor  .            .            .261 
19lA.  Board  of  Trade's  leave  to  employ  solicitor  .  .            .      .    262 

192.  fietainer  to  solicitor         .           .  .            .262 
199a.  Eeport  by  solicitor  on  proceedings  taken  .  .           .      .    268 
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Ohap.  XXI.— duties  and  powebs  op  MQTJIDATOES 

(pp.  264-^281). 


19dB.  Yesiang  order ;  miregisiered  oompany . 


PAoa 
281 


Ohap.  XXH.— OOMMITTEE  OF  ESTSPEOTION,  POWERS,  PRO- 
CEEDINGS AND  REMUNERATION  (pp.  282—291). 

198.  Minutes  of  meeting  of  committee  of  inspection       .  .      .  285 

198a.  Notice  of  meeting  of  committee  ....  287 

194.  Resignation  by  committeeman         .  .      .  287 

195.  Leave  of  absence  to  conmiitteeman        ....  287 

196.  Notice  of  meeting  of  creditors,  &c.  to  remove  committeeman  .  287 

197.  Notice  of  meeting  of  creditors,  &c.  to  fill  up  vacancy  .  .  288 

198.  Resolution  of  creditors,  &c.  filling  up  vacancy        .  .      .  288 

199.  Application  for  direction  of  official  receiver  as  committee  .  289 
199a.  Application  to  Board  of  Trade  as  committee         .            .      .  288 

200.  Resolution  fixing  remuneration  of  liquidator    .  .  .  288 

201.  Sanction  of  committee  to  carrying  on  business  .      .  290 

202.  Resolution  in  favour  of  special  bank  account    .  .  .  290 

203.  Appointment  of  auditor  of  trading  account  .  .      •  290 

204.  Sanction  to  employment  of  solicitor      ....  290 

205.  Sanction  to  litigation  by  liquidator  .  .  .  .  291 
5306.  Sanction  of  committee  to  compromise  or  arrangement  .  291 
207.  Order  for  remuneration  of  oommittee,  &c.  .           .           .     .  291 


Ohap.  XXm.— REMUNERATION  OF  LIQUIDATOR 
(pp.  292—296). 

5308.  Summons  to  fix  liquidator's  remuneration        .  .  .    295 


Ohap.  XXIV.— ACCOUNTS  OF  LIQUIDATOR  AND  PROCEDURE 
UNDER  SECT.  15  OF  1890  (pp.  297—832). 


209.  Cash  book  (with  analysis)    . 

210.  Certificate  of  audit  by  committee  of  inspection 

211.  Liquidator's  trading  account 

212.  Affidavit  verifying  trading  account 
218.  Board  of  Trade  circular  as  to  audit . 

214.  Copy  cash  book  for  filing 

215.  Report  to  accompany  account 

216.  Affidavit  verifying  account  (ordinary)   . 

217.  Summary  of  accounts  under  r.  139  . 

218.  Board  of  Trade  certificate  of  audit 
219  &  220.  Liquidator's  statement  under  sect.  15 

directions.  .... 

221.  Affidavit  verifying  liquidator's  statement 


of 


.  299 

.  300 

•  300 

.  301 

.  301 

.  303 

.  304 

.  305 

.  306 

.  307 
1890»  with 

814,  315 

.  817 
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202.  Liquidator's  trading  aooount  (sect.  15)        . 
228.  List  of  diyidends  or  composition 

224.  List  of  amounts  paid  to  contributories 

225.  Bequest  for  particulars  of  undistributed  assets 

226.  Particulars  in  answer  to  last  form  . 

227.  Affidavit  yerifying  aooount  of  unclaimed  funds 

228.  Order  (Board  of  Trade)  to  submit  yeriiied  account  (r.  29  (1) ) . 

229.  Title  of  proceedings  when  liquidation  yolimtary 

280.  Notice  of  motion  for  order  for  yerified  account 

281.  Affidavit  of  registrar  as  to  voluntary  liquidation 

282.  Affidavit  that  Board  of  Trade  order  not  complied  with 
288.  Affidavit  of  service  of  Board  of  Trade  order 

284.  Order  of  Court  to  submit  verified  account  . 
284a.  Order  on  liquidator  to  pay  balance  into  bank 
284b.  Order  for  attachment  for  non-payment     . 
284o.  Order  for  attachment  for  not  accounting 
284d.  Order  to  discharge  from  prison     .... 
284b.  Notice  of  motion  for  order  to  deliver  statement  of  account 

285.  Application  for  i>aying-in  or  receivable  order 

286.  Beoeivable  order  under  r.  174    .... 

287.  Certificate  of  receipt  and  abstract  of  application    . 

288.  Liquidator's  application  for  payable  order 

289.  Ditto  by  creditor,  with  liquidator's  certificate 
240.  Ditto  1^  contributory    ..... 


PAGE 

317 

318 

318 

319 

319 

320 

320 

322 

322 

323 

323 

323 

324 

324 

324 

325 

325 

326 

327 

328 

328 

329 

331 

332 


Chap*  XXV.— BANHNG  AOOOUNT  AND  INVESTMENT 
(pp.  888—840). 

241.  Board  of  Trade  directions  to  liquidator  as  to  0.  L.  Account    .  335 

242.  Beceivable  order  and  certificate  of  payment  .  .  336 
248.  Liquidator's  advice  letter  of  payment  in  .  .  .  .  336 
244.  Bequest  for  cheque  to  rei>ay  advances  ....  337 
246.  Notice  that  cheques  are  required     .                       .            .     .  338 

246.  Application  to  Board  of  Trade  for  special  bank  account  .  338 

247.  Order  of  Board  of  Trade  for  special  bank  account .  .  339 

248.  Certificate  of  balance  at  special  bank  account  .  .  .  339 

249.  Certificate  as  to  cash  balance  and  request  for  investment  .     .  340 

250.  Bequest  by  committee  for  sale  of  securities  .  '        .  340 


Chap.  XXVL— CABBYING  ON  THE  BUSINESS  (pp.  841-^846). 

261.  Summons  for  liberty  to  carry  on  business  .  .      .  343 

262.  Liberty  to  carry  on  business  qualified  ....  343 
268.  Liberty  to  carry  on  for  six  months  .  .  .  343 
264.  Liberty  for  six  weeks  with  view  to  sale  .  .  .  344 
266.  Order  to  carry  on,  and  render  monthly  accounts    .            .      .  345 

266.  Liberty  to  further  carry  on,  and  appoint  attorney  abroad        .  346 

267.  Betom  of  trading     .  .      .  346 
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Chap.  XXVn.— DELIVBEY  OF  BOOKS  AND  OTHER  PROPERTY 

(pp.  847—864). 

Form  PAQB 

858.  Notice  to  pay  money  or  deliTer  books  to  liqnidatoT                 .  849 

259.  Notice  of  motion  to  commit  or  attach,  or  for  order  to  deliver  .  849 

860.  Summons  for  delivery          .            .            .            .            .      .  850 

261.  Order  to  pay  or  deliver  under  sect.  100  (general)          .            .  851 

262.  Order  for  delivery  of  books  .            .            .            .            .      .  851 

263.  Order  against  company's  solicitors        ....  852 

264.  Order  to  pay  money  belonging  to  company             .            .      .  852 

265.  Order  on  manager  to  deliver  company's  property         .            .  858 

266.  Order  on  former  secretary  to  deliver           .      -      .            .      .  858 

267.  Order  that  late  manager  sign  warrants ....  858 

268.  OoUector  of  caUs  abroad  to  file  statement  and  accounts     .      .  858 


Chap.  XXVlll.— BORROWING  (pp.  855—860). 

269.  Summons  for  leave  to  borrow    .....  S65 

270.  Provisional  liquidator  to  carry  on  business  and  make  advances  856 

271.  Liberty  to  provisional  liquidator  to  borrow       .            .            .  856 

272.  Another         ......  .856 

278.  Another  ........  857 

.  857 

.  858 

.  858 

.  858 

.  859 


278a.  Another,  special  manager  to  make  certain  payments 
278b.  Liberty  to  liquidator  to  borrow  and  create  first  charge 

274.  Liberty  to  borrow  for  carrying  on  business  .  .      . 

275.  Liberty  to  liquidator  to  lend      ..... 

276.  Liberty  to  borrow  for  misfeasance  proceedings       •  .     . 
276a.  Liberty  to  borrow  on  specific  assets,  deeds  to  be  approved  by 

Registrar        ....... 


859 


277. 
278. 
279. 
280. 
281. 
282. 
288. 
284. 
285. 
286. 
287. 
288. 
289. 
290. 
291. 
292. 


Chap.  XXLX.— SALE  OF  PROPERTY  (pp.  861—878). 

Summons  for  leave  to  sell  .... 

Liberty  to  sell  chattels         .... 
Liberty  to  sell  goods  and  employ  firm  to  sell    . 
Liberty  to  sell  ship  ..... 
Liberty  to  sell  newspaper  .... 

Order  for  sale  ..... 

Liberty  to  sell  goodwill  and  assets  of  business . 
General  liberty  to  sell  .... 

Sale  of  works,  liquidator  to  pay  proceeds  into  Court    . 
Liberty  to  sell  mines  and  chattels    . 
Liberty  to  sell  by  auction  under  mortgage 
Order  for  sale  with  consent  of  mortgagees  . 
Order  to  concur  in  sale  by  mortgagees  . 
Liberty  to  concur  in  sale  by  debenture  holders 
Order  for  inquiry  and  sale  where  incumbrances 
Order  for  sale  subject  to  special  conditions 


862 
862 
862 
868 
868 
868 
864 
864 
865 
865 
865 
366 
866 
867 
868 
868 


Digitized  by 


Google 


TABLE  OP  POEMS.  XVU 

7«ni  PAGB 

5)98.  Order  to  carry  into  effect  contract  for  sale        .  .  868 

294.  Approval  of  conditional  contract  for  sale    .           .           .  •  869 
294a.  Liberty  to  annul  sale  and  carry  out  conditional  contract  for 

sale  of  property  abroad         .           .           •           .  .  869 

5)95.  Order  on  purchaser  to  pay  balance  to  liquidator     .           .  •  869 

296.  Order  to  pay  balance  into  Court  after  auction  .            •  .  870 

5)97.  Order  to  pay  balance  into  Court,  and  for  conyeyance,  &o. .  .  870 

298.  Paymaster-Qeneral's  certificate  .  .  .  .871 

5)99.  Liberty  to  execute  assignment        .           .           .           .  .  871 

800.  Approval  of  conveyances           .....  872 

801.  Direction  to  concur  in  sales  by  debenture  trustees .           •  •  872 

802.  Liberty  to  assign  last  days  of  terms      .           .           •  •  872 
808.  Leave  to  liquidator  to  tender  for  purchase  .            .            •  •  878 

804.  Order  to  pay  in  purchase-money  to  discharge  incumbrances  .  878 

805.  Order  discharging  incumbrances  and  directing  conveyance  •  875 

806.  Order  to  pay  out  in  discharge  of  incumbrances            .  •  875 
806a.  Declaration  that  land  free  from  incumbrances,  &c.          •  •  877 

807.  Order  releasing  assets  from  liquidator's  Hen  on  sale    •  .  877 

808.  Appointment  of  attorney  to  sell  assets        .           .           .  •  378 
808a.  Declaration  of  title  to  oil  in  favour  of  claimant         .  .  878 


Ohap.  XXX.— bills  and  NOTES  (p.  879).  [No  form  in  this  chapter.'] 


Chap.  XXXL— MISCELLANEOUS  AXJTHOEITIES  TO 
LIQUIDATOE  (pp.  880-~892). 

809.  Summons  for  sanction  of  Court  and  directions .           •           •  880 

810.  Liberty  to  appoint  manager  abroad            .           .           •     •  881 

811.  Liberty  to  carry  on  business  abroad,  employ  secretary,  and  go 

abroad  .  .  .  .  .  .  .881 

812.  Liberty  to  employ  (without  security)  person  to  carry  on 

business  abroad  .           •           .           .           .           .     .  881 

818.  Liberty  to  send  agent  to  Spain  with  power  to  sue        .           •  882 

814.  Liberty  to  send  agent  abroad  to  report  on  property           .     .  882 

815.  Liberty  to  employ  agent  in  Peru           ....  883 

816.  Liberty  to  execute  power  of  attorney  to  recover  property  abroad  383 
816a.  Liberty  to  give  power  of  attorney  to  person  abroad  .  .  384 
818b.  Liberty  to  give  power  of  attorney  to  firm  abroad .           .     •  884 

817.  Another  form  (varying  attorney's  security)      .           •           .  885 

818.  Liberty  to  liquidator  and  receiver  to  appoint  attorney  abroad  .  885 

819.  Liberty  to  go  abroad            •           .           •           .           .     •  886 

820.  Another  ........  886 

821.  Liberty  to  meet  foreign  drafts  against  consignments         .     •  886 

822.  Liberty  to  send  steamer  to  give  notice  of  winding-up  .  .  887 
822a.  Liberty  to  solicitor  of  liquidator  to  go  to  Prance  and  arrange 

as  to  Prench  liquidator,  &c.        .           .           •           .     .  887 
P.                                                                                         b 
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823.  Liberty  to  oontinae  manager     •           •           .           •  .    887 

824.  Liberty  to  employ  fieoretary  to  prepare  acoonnts    •           •  •    388 

825.  Liberty  to  change  company's  office  •  •  •  •  388 
825a.  Liberty  to  call  meetings  of  debenture  holders  .  .  •  388 
825b.'  Liberty  ta  consent  to  scheme  of  arrangement  as  to  another 

company        .           •           .            .           •           •  •    388 

826.  Liberty  to  give  notice  to  renew  leasehold  term  •  •  .  389 
826a.  Liberty  to  pay  debts  in  full  .  .  .  .  .389 
327.  Order  vesting  in  liquidator  right  to  transfer  shares  •  •  389 
828.  Liberty,  to  pay  expenses  of  forming  company  to  buy  assets  .  390 
329.  Appointment  of  surveyor  to  distinguish  fixtures  from  chattels    390 

880.  Another  form  .    .            .            .            .            .            .  .390 

881.  Liberty  to  have  inventory  and  valuation  of  chattels  made  .    390 

832.  Order  confirming  contract  to  grant  lease           .            .  .    391 

833.  Liberty  to  return  valuables  deposited  for  safe  custody       •  •    391 
884.  Liberty  to  discount  bill.            .            .           .           .  .391 

3d4A..  Liberty  to  use  name  of  company  in  an  action      .           •  .    391 


886. 
337. 
338. 


for 


340. 
841. 
842. 


Chap.  XXXH.— ACTIONS  AND  PEOOBEDINGS  BY 
LIQUrDATOE<pp.  393—401). 

886.  Besolution  of  committee  sanctioning  proceedings 
335a.  Order  giving  liquidator  liberty  to  sue  on  bringing  money 
into  Court      .  •  •  •  • 

Another         •  .  .  •  . 

Besolution  of  committee  sanctioning  compromise 

Summons  for  leave  to  sue    . 

Application  to  official  receiver,  as  committee  of  inspection, 
leave  to  sue    .  . 

(General  Hberty  to  sue  on  bills  of  exchange 

Liberty  to  bring  action  for  rent  .  • 

Liberty  to  provisional  liquidator  to  sue  debtors 

343.  Liberty  to  proceed  for  misfeasance 

344.  Liberty  to  proceed  to  trial    .... 
845.  Liberty  to  proceed  for  calls  in  America 

346.  Liberty  to  defend  action      .  .  . 

347.  Liberty  to  defend  action  abroad 

348.  Liberty  to  prove  in  bankruptcy 

349.  Liberty  to  proceed  in  bankruptcy 
949a.  Order  allowing  official  receiver  and  liquidator  costs 

•  feasance  proceedings        .  •  •  . 

350.  Liberty  to  refer  to  arbitration    . 
951.  Liberty  to  sue  for  money  paid  after  commencement  of 

ing-up     .  .       .     fc 

36lA.  Liberty  to  promote  lull  in  Parliament 
352.  Liberty  to  oppose  bills  in  Parliament 
853.  Liberty  to  ^ve  security  for  costs  •  • 


of 


mis- 
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Chap.  XXXIH.— STAYING  ACTIONS  AND  PEOOEEDINGS 

AGAINST  THE  COMPANY  (pp.  402—412). 

Form  PAOB 

354.  Affidavit  of  petitioning  oreditor  on  application  to  stay        .  .    405 

855.  Another,  by  provisional  liquidator         ....    406 

856.  Notice  of  motion  by  petitioner  to  restrain  proceedings       .  .    406 

857.  Notice  of  motion  by  Hqnidator  to  restrain  proceedings  .    406 

858.  Order  restraining  County  Court  action        .           .            .  •    406 

859.  Another  .  • 407 

860.  Order  restraining  Police  Court  proceedings             .           .  .    407 

861.  Injunction  against  County  Court  exeeution      .           .  .    407 

862.  Another     •  .            .         •  .            .            .            .           .  .    407 

868.  Order  restraining  several  actions  against  company       .  .    408 

864.  Order  of  Queen's  Bench  Division  staying  action     .            •  .    408 

865.  Order  on  interpleader  for  sheriff  to  withdraw  .           •  .    408 

866.  Order  to  withdraw ;  execution  creditor's  priority  preserved  .    409 
866a.  Another            .            .            .            .            .            .  .410 

866b.  Another,  without  prejudice  to  claims        •           •           •  •    410 

867.  Execution  creditor  given  first  charge    .           •            .  .411 

868.  Liberty  to  pay  out  execution  creditors        .            .           .  •    411 

869.  Order  restraining  proceedinga  against  ship       .            •  •    412 

870.  Ord^r  giving  effect  to  shipmaster's  lien       .            •           •  .    412 

871.  Order  restraining  proceedings. in  foreign  Court            •  .    412 


Chap.  XXXIV.-LIBEETY  TO  SUE  AND  PEOCEED  AGAINST 
COMPANY  (pp.  418—419). 

872.  Summons  for  liberty  to  commence  proceedings      •  •     •    414 

878.  Summons  for  liberty  to  continue  proceedings  .  •  .414 

874.  Affidavit  in.  support  .  •  .  •  .  .      •    416 

875.  Another,  by  debenture  holder    .  .  •  •  .415 

876.  Liberty  to  proceed  with  Queen's  Bench  Division  action     •     •    416 

877.  Liberty  to  debenture  bolder  to  commence  action         .  .416 

878.  Another     . 416 

879.  Liberty  to  proceed  with  action  by  debenture  holders   •  •    417 

880.  Another 417 

881.  Liberty  to  proceed  with  action  to  limited  extent  .  .    417 

882.  Liberty  to  proceed  xmder  execution  .  .  •  .  418 
888.  Liberty  to  deliver  counter-claim  in  company's  action  .  .418 
888a.  Liberty  to  county  council  to  take  Scotch  proceedings  to  stop 

pollution  of  stream  .  .  .  .  .      .    419 

888b.  Stop  order  onfund in  Court .   •  .  .  •  .    419 


Chap.  XXXV.— LANDLOEDS—DISTEESS-EE-ENTEY-EATES 
(pp.  420— 426). 

884.  Interim  injunction  against  selling  under  distress  .  •     .    422 

885.  Another  ... 422 

886.'  Order  continuing  injunction  and  directing  delivery  of  goods  •    422 

J2 
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d86A.  Order  restraining  distress  .....  422 
886b.  Order  on  landlord  to  pay  over  proceeds  of  distress  .      .    423 

887.  Order  discharging  injunction  and  for  inquiry  as  to  damages  .  423 
888»  389.  Liberty  to  distrain       .  .  .  .  .      .    424 

890.  Liberty  to  pay  rent        .  .  .  .  .  .424 

891.  Order  to  pay  landlord  or  deliyer  possession  .  •      .    424 

892.  Liberty  to  landlord  to  retake  possession  •  •  •  425 
892a.  Liberty  to  lessor  to  re-enter  .  .  .  .  .  425 
892b.  Landlord  accepting  surrender  to  be  at  liberty  to  prove  for 

damages       .......  ;^    426 

892o.  Order  restraining  distress  for  rate  .  .  .  .     .    426 


Chap,  XXXVI.— GENERAL  MEETINGS  OP  CEEDITOBS  AND 
CONTEIBUTOEIES  (pp.  427—488). 


892d.  Order  for  meeting  before  winding-up  petition  heard  • 
398.  Order  for  provisional  liquidator  to  call  meetings    • 

894.  Liquidator  ordered  to  call  meeting  of  shareholders  as 

settlement  of  action   ..... 
894a.  Memorandum  as  to  meeting 
894b.  Another  ...... 

895.  Notice  convening  meeting  directed  by  the  Court    . 
896a.  Another  ...... 

896.  Notice  of  meeting  [general  form]    . 

897.  Notice  of  general  meeting  of  creditors  [on  requisition] 

898.  Authority  to  act  as  chairman  and  use  proxies 

899.  Affidavit  of  postage  of  notices    .... 

400.  Certificate  of  postage  of  notices  [general  form] 

401.  Memorandum  of  adjournment  of  meeting         .  • 

402.  Proxy  at  general  meeting    .... 
402a.  Another,  approved  by  Court    .... 
408.  list  of  creditors  or  contributories    . 
404.  Beport  of  result  of  meeting        .... 


to 


430 
431 

431 
432 
432 
433 
433 
434 
434 
435 
435 
436 
436 
436 
437 
437 
438 


Chap.  XXXVH.— CREDITOES  (pp.  489-497). 

405.  Proof  of  debt  [general  form.    See  Form  157] 

406.  Debt  due  on  debentures  [unsecured] 

407.  Directors*  fees     .... 

408.  Debt  due  to  solicitor 

409.  Judgment  debt  .... 

410.  Liquidator  of  another  company 

411.  Proof  of  debt  of  workman  .  • 

412.  Notice  to  creditor  to  prove    . 
412a.  Notice  to  complete  proof 
418.  Description  and  valuation  of  security  in  proof 


471 
471 
471 
471 
472 
472 
472 
473 
473 
473 
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474 
476 
476 
476 
476 
476 
477 
477 


Set-off  allowed         .  .  .  .  .  ,     , 

428.  Order  for  issue  to  be  tried  before  judge 
424.  0£Qoial  referee  to  report  on  claim    .  .  .  .      . 

426.  Claims  disallowed  ...... 

426.  Another         .  .  .  .  .  ,  .      . 
426a.  Another,  with  leaye  to  appeal ..... 

427.  Summons  to  reverse  or  vary  liquidator's  decision  on  proof 

428.  Order  reversing  rejection  of  proof  .  .  .  .      , 
428a.  Order  varying  rejection            ..... 

429.  Leave  to  prove  for  not  allotting  fully-paid  shares  . 

480.  Summons  to  expunge  or  reduce  proofs  .... 
480a.'  Order  fixing  time  for  proving        .  .  .  .      . 

481.  Summons  for  leave  to  prove  after  time  expired. 
432.  Orders  for  leave  to  claim  after  time  expired 

488.  Another  ........ 

484.  Another        ........ 

485.  Notice  of  intended  dividend  [for  Guzette] 

486.  Notice  to  creditors  of  intention  to  declare  dividend 

487.  Notice  of  dividend  [for  Gazette]  .... 

488.  Application  for  orders  for  payment  of  dividend 

489.  Notice  of  dividend  ...... 

489a.  Authority  to  pay  dividends  to  assignee  of  creditor 

440.  Order  to  pay  creditor's  dividends  to  other  persons 

440a.  Order  to  i>ay  dividend  to  chargee  .  .  .  .      . 

441.  Notice  of  intention  to  pay  to  assignee  of  debt  . 

442.  Notice  to  claimants  of  intended  final  dividend 

448.  Order  to  pay  dividend  and  retain  contributories'  dividend 

444.  liberty  to  pay  dividend,  making  reserve  for  disputed  claims  . 

445.  Order  to  pay  Crown  debts  ..... 

446.  Liberty  to  i>ay  rates .  .  .  .  .  .      . 

447.  Order  allowing  amendment  of  secured  creditor's  proof  . 

448.  Liquiry  as  to  what  securities  given .  .  .  .      . 

449.  Order  for  payment  of  mortgagees  .... 

450.  Liberty  to  pay  off  mortgage  out  of  proceeds  of  sale  .      • 

451.  Order  to  release  equity  of  redemption  to  mortgagees   « 
45lA.  Liberty  to  distribute  assets  in  specie  amongst  creditors    . 
451b.  Order  enforcing  charging  order  obtained  in  Queen's  Bench 

Division      ....... 

452.  Claim  for  relief  from  income  tax     .  .  .      . 


493 
496 
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Fom  PAOi 

452a«  Certified  list  of  proofs  under  Bule  119  (5)  and  application 
for  issue  of  cheques  for  dividend  on  companies  liquidation 
account       .......    497 

45dB.  Certified  list  of  proofs  filed  under  Bule  119  (5),  localbank 

case      .  .  .  .  .  .  .     .    497 


Chap.  XXXVm.-CONTRIBUTOBIES  (pp.  408-564). 


453.  List  of  contributoiies     . 

454.  Notice  of  appointment  to  settle  list . 

455.  Affidavit  of  postage  of  notices  of  appointment . 

456.  Certificate  of  final  settlement  of  list 

457.  Notice  of  final  settiement  of  list,  and  that  name  included 

458.  Affidavit  of  service  of  notice  to  contributory 

459.  The  Schedule  referred  to  in  last  form    . 

460.  Supplemental  list  of  contributories . 

461.  Summohs  to  rectify  list  ..... 

462.  Affidavit  on  application  to  rectify  list 

463.  Order  on  application  to  vary  list 

464.  Order  to  strike  off    . 

465.  Order  varying  official  receiver's  certificate        •  • 

466.  Order  varying  certificate  by  excluding  name 

467.  Another  order  to  strike  off  name  .  .  • 

468.  Another  (modem  form)        .... 

469.  Order  to  insert  in  list  for  paid-up  shares  only  . 

470.  Order  declaring  shares  fully  paid     . 

471.  Order  against  another  company  repudiating  liability    . 

472.  Ordier  to  settle  executors  on  list 

473.  Order  to  rectify  by  inserting  new  name 

474.  OrdiBr  on  appeal,  reversing  .... 

475.  Order  for  contributories  to  inspect  books,  &c.  . 

476.  Notice  of  committeiB  meeting  to  sanction  proposed  call 

477.  Advertisement  of  meeting  of  committee 

478.  Besolution  of  committee  sanctioning  call    . 

478a.  Document  making  call  .... 

479.  Notice  to  contributory  of  call  sanctioned  by  committee 

480.  Summons  for  intended  call     '    . 

481.  Advertisement  of  iiitended  call 

482.  Liquidator's  affidavit  supporting  proposal  for  call 
482a.  Precept  for  call   '    . 

483.  Affidavit  of  service  of  summons  for  call 

484.  485,  486,  487.  Orders  sanctioning  call     . 

488.  Call  to  full  amount         ..... 

489.  Ordier  for  call  payable  by  instalments 

490.  Order  on  personal  representatives  to  pay  call   . 

491.  Notice  served  with  order  sanctioning  caU    .  '   . 

492.  Summons  to  enforce  payment  of  calls   . 
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.  517 

.  517 

.  519 

.  519 

.  520 

.  521 

.  521 

.  521 

.  522 
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.  523 

.  523 

.  523 
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.  524 
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.  529 

.  529 

.  530 

.  531 

.  531 

.  532 

.  532 
533,  534 

.  534 

.  534 
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Form 
498. 
494. 
496. 


AffidaYit  on  application  for  order  to  i>a7  call 
Affidavit  of  service  of  general  order  for  call  and  notice 
Order  for  payment  of  call  [balance  order] 


498. 
499. 
500. 
501. 


496,  49f .  Orders  for  payment  of  call  and  costs 
Order  for  farther  oaU— insurance  association 
Order  tp  pay  calls  where  company  xmre^istered 
Order  on  a  B.  contributory  .  .  . 

Affidavit  of  service  of  order  to  pay  call  . 

502.  Affidavit  of  service  on  several 

508.  Memorandum  of  service  by  person  effecting  it . 

504,  505.  Liberty  to  employ  detectiyes 


PAOB 

.  636 

.  537 

.  538 

539,  540 

.  540 

.  ^40 

,  640 

.  641 

.  541 

.  642 

542,643 

506,  507.  Official  applications  to  pay  calls  made  before  winding-up  644 

508.  Summons  to  pay  calls  made  before  winding-up — ^varied  for 

case  of  application  and  allotment  moneys  .  .      •646 

509.  Affidavit  of  service  of  summons  to  pay  arrears  of  call  .           .  647 

510.  Affidavit  with  a  view  to  order          .           .           .           .      .  647 

511.  Order  to  i>ay  calls  made  before  winding-up       .            .           .  548 

512.  Another  such  order,  with  interest  .  .  .  .  .  549 
518.  Order  tb  pay  arrears,  with  interest  and  costs     .            .           •  650 

514.  Order  to  paiy  allotment  mbneys  atid  instalments  and  interest  .  560 

515.  Liberty  to  sue  contributory  out  of  jurisdiction  for  calls  made 

before  winding-up     .        '    .            .            .           .            .  551 

516.  Bepbrt  on  simimons  for  leave  to  adjust       ,           .            .      .  552 

517.  Summons  for  leave  to  pay  dividends  to  shareholders  .  .  653 
517a.' Leave  to  pay  interim  divideiids      .           .            .           .      .  563 

518.  Notice  to  contributory  not  on  list  of  application  to  Court  to 

sanction  return          •            »      .      •            .            .            .  664 

519.  Affidavit  of  lost  certificate  {61,  or  more)       .           .           •     .  654 

520.  Letter  of  indemnity  to  accompany  last  form     .           •            .  556 

521.  Statement  when  certificate  lost  and  return  under  6L          .      .  665 

522.  Summons  for  leave  to  adjust  rights  .  .  .  •  666 
528.  Liberty  to  i>ay  dividend  to  contributoriee.   •            •           .     •  666 

524.  Liberty,  to  adjust  rights  of  oontributories          •           .           .  .667 

525,  526,  527.  Orders  adjusting  rights  ....  657,  668 
527a.  Order  to  make  call  ta  adjust  •  .  .  •  .  658 
527b.  Declaration  of  rights  of  paid-up  shareholders  .  .  •  558 
527o.  Liberty  to  make  payments  in  adjustment        .            .           .  558 

528.  Order  to  make  call  to  adjust  rights  of  oontributories         .      .  559 

529.  Declaration  aff  to  return  of  assets  where  compromise  effected  .  659 

580.  Order  as  to  dividends  due  to  deceased  contributory            •     •  660 

581.  Order  as  to  shareholders  in  unregistered  building  society        .  660 

582.  Notice  of  return  to  oontributories  •  .  •  .  •  661 
588.  Schedule  of  oontributories          ...                        •  562 

584.  Qrder  to  file  contract  (company's  application)        .           •      •  662 

585.  Order  to  file  mem<»»ndum  (coQ^any's  application)     •           •  663 
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Chap.  XXXIX.— ENFOEOING  OEDEES  (pp.  566-674). 
Form 

636.  Charging  order  on  shares  of  contributory 

687.  Order  on  judgment  debtor  to  attend  for  examination 

688.  Order  attaching  debts     ..... 

689.  Liberty  to  proceed  in  bankruptcy    . 

640.  Liberty  to  sue  contributories  with  view  to  bankruptcy 

641.  Writ  in  administration  action 
6453.  Liberty  to  proceed  in  bankruptcy  abroad 
648.  Order  to  seize  property  of  absconding  contributory 
644.  Order  to  release  prisoner  .... 
646.  Making  Scotch  order  an  order  of  Court 


FAOB 

569 
570 
571 
571 
572 
572 
572 
573 
573 
574 


Chap.  XL.— TEANSFEE  OF  WINDING-UP  PEOOEBDINGS 
(pp.  676—680). 

646.  Summons  for  transfer  from  County  Court  to  High  Court  .  577 

647.  Order  of  transfer  on  above  summons  .  .  .  .  578 

648.  Ex  pa/rte  summons  by  official  receiver  for  transfer       .  .  578 

649.  Order  for  transfer     .  .  .  .  .  .  .  578 

660.  Transfer  of  winding-up  of  building  society  to  High  Court       .    579 

661.  Transfer  to  County  Court  .  .  .  .  .679 

662.  Notice  of  transfer  to  Board  of  Trade  and  official  receiver    .      .    579 
668.  Appointment  of  official  receiver  of  County  Court  as  deputy,  on 

transfer  to  High  Court  .....    579 


Chap.  XLI.-ASSIGNMENT  AND  TEANSFEE  OF  ACTIONS 


AFTEE  WINDING-UP  (pp.  681—684). 

664.  Order  transferring  Queen's  Bench  Division  action  • 
666.  Order  transferring  Chancery  Division  action    • 

666.  Another         ...... 

667.  Order  setting  aside  judgment  in  transferred  action 

668.  Notice  of  motion  to  Lord  Chancellor  for  transfer    . 

669.  Order  for  transfer  by  Lord  Chancellor  . 


582 
582 
583 
583 
583 
584 


Chap.  XLH.— PEIVATE  EXAMINATION  AND  DISCOVEEY 
UNDEE  SECT.  115  of  1862  (pp.  686—694). 

660.  Summons  for  leave  to  privately  examine  .  .  .  586 

661.  Order  on  creditor's  application  for  examination      .  .      .  587 

663.  Order  to  attend  to  be  examined  ....  587 
668.  Notice  to  examinee  of  adjournment.           .           .            .     .  589 

664.  Eeferenoe  to  examiner  under  sect.  115  .  .  .  .  589 
664a.  Liberty  in  voluntary  winding-up  to  summon  .  .  .  589 
666.  Another  ........  590 

666.  Eeference  of  all  witnesses  to  same  examiner  .  .      .  590 

667.  Appointment  of  special  examiner  ....  590 


Digitized  by 


Google 


TABLE  OF  FORMS. 


XXV 


70X9I 

568.  Another  form  proYiding  for  shortihaiKl  notes 

569.  Begistrar's  report  of  refusal  to  answer  . 

570.  Special  order  to  attend 

571.  Order  on  examinee  to  attend  at  his  own  expense 

572.  Liberty  to  contributories  to  attend  and  take  part 
578.  Order  to  apprehend  witness  for  examination     • 
574.  Leave  to  have  copies  of  depositions . 


590 
591 
591 
592 
592 
598 
593 


Chap.  XLIH.— PUBLIC  EXAMINATION  (pp.  595—611). 

575.  Further  report  of  official  receiver  under  sect.  8  of  1890 

576.  Summons  to  consider  report  and  order  public  examination 

577.  Order  directing  a  public  examination    .  .  .  , 

578.  Notice  of  order         ,  •  .  .  ,  .     • 

579.  Order  appointing  a  time  for  public  examination  •  • 

580.  Notice  to  attend  public  examination  ,  .  .      . 

581.  Notice  to  examinee  of  adjourned  pubUc  examination  .  . 

582.  Notice  to  produce  at  adjourned  public  examination 
588.  Notice  of  public  examination  for  local  paper    . 

584.  Notice  to  creditor  and  contributory  of  public  examination  . 

585.  Notice  to  Board  of  Trade  of  supplemental  report 

586.  Notice  [for  Gazette]  of  day  appointed  for  public  examination . 

587.  Order  on  appeal  (reversing  order  below)  for  public  examina- 

tion    •  .  .  •  t  •  .  • 

Order  on  appeal  discharging  order  for  pubUc  examination 
Supplemental  further  report  as  to  new  witnesses 
Appointment  of  shorthand  writer    • 
Declaration  of  shorthand  writer 
Order  for  warrant  of  arrest  .... 
Warrant  against  person  failing  to  attend 
Order  to  liberate  prisoner  on  bail    • 
Beport  to  Court  of  refusal  to  answer 

596.  Order  on  persons  refusing  to  answer 

597.  Notes  of  shorthand  writer  .... 

598.  Transcript  of  shorthand  notes 

599.  Notes  where  shorthand  writer  not  appointed    . 

600.  Notice  to  complete  deposition 

601.  Order  of  Court  that  examination  is  concluded  . 

602.  Order  for  release  from  custody 
602a.  Order  to  pay  compensation  for  misfeasance  or  breach  of  trust 


588 
589. 
590 
591. 
592. 
593. 
594. 
595. 


600 
601 
601 
601 
602 
602 
603 
603 
604 
604 
604 
604 

605 
605 
605 
606 
606 
606 
607 
607 
608 
608 
609 
609 
610 
610 
610 
610 
611 


Chap.  XLIV.— MISFEASANCE  AND  BEEACH  OF  TRUST. 
SECT.  10  OF  THE  ACT  OF  1890  (pp.  612-633). 

608.  Summons  for  leave  to  proceed  for  misfeasance             •  .    622 

604.  Order  on  above  summons     .            .            .            •  •      .    622 

605.  Summons  imder  s.  10  of  1890    •            .            .            •  .622 

606.  Summons  for  liberty  to  attend  misfeasance  proceedings  .    623 
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607.  Order  to  repay  money  paid  for  preliminary  expenses  .           .  62S 

608. -Order  against  directors  to  repay  moneys     •           •           •     .  624 

609.  Order  against  manager  .            .            .            •            •            .  624 

610.  Order  to  repay  improper  dividends  and  extra  remnneration  of 

directors   .            .            .            .            .            .            •      .  624 

611.  Order  on  directors  to  repay  qualification  moneys  •  •  62ft 
611a.-  Order  against  directors  in  respect  of  vUra  vire»  payments  »  626 
611b.  Order  against  promoter  to  make  good  illegitimate  gains  .      •  627 

612.  Order  on  directors  to  pay  half  premiums  .  •  .  627 
618.  Order  as  to  dividends  i>aid  out  of  capital  .  •  .  .  628 
618a.  Order  as  to  fraudulent  preference        ....  628 

614.  Order  as  to  misfeasance  involving  fraudulent  preference    .      .  628 

615.  Order  against  directors  after  inquiry     .            •            •            .  631 

616.  Order  to  pay  amoimt  received  through  bogus  creditor       .     .  631 

617.  Order  for  security  for  costs  of  misfeasance  summons  .  .  682 
617a.  Another       .            .            .            .            .            .            .      .  632 

618.  Order  refusing  security  on  liquidator  admitting  liability  for 

costis         .           .           .           .           .           .           •     .  633 


Chap.  XLV.— PBOSEOUTION  OP  DIEEOTOES  AND  OTHEES 
(pp.  684—689). 


619.  Summons  for  leave  to  prosecute  .  • 

620.  Petition  for  liberty  to  prosecute  directors  . 

621.  Order  giving  liberty  to  prosecute 

62lA.  Official  receiver  and  liquidator  ordered  to  prosecute 
Order  to  produce  depositions 


635 
636 
638 
638 
639 


.  Chap.  XLVI.—C0MPE0MISE8  (pp.  640-649). 

628.  Affidavit  of  co^tributdry  as  to  compromise 

624.  Questions  for  compromising  shareholders  , 

625.  Affidavit  of  shareholder  verifying  answers 

626.  Summons  to  sanction  agreement  for  compromise 

627.  Affidavit  of  liquidator  as  to  proposed  compromise 

628.  Agreement'  with  contributory  for  compromise 

629.  Clause  as  to  sureties       .... 
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Thb  term  **  winding-up,"  as  applied  to  companies,  was  used  long  «*Winding- 
before  the  passing  of  the  Companies  Act,  1862,  as  witness  7  &  8  Vict.  ^^Z^on 
c.  Ill,  intituled  **An  Act  for  Winding-up  the  Affairs  of  Joint 
Stock  Companies  unable  to  meet  their  Pecuniary  Engagements." 
And  see  Walworth  v.  Holi  (1841),  4  My.  &  Cr.  619,  in  which  Lord 
Chancellor  Cottenham  referred  to,  but  rejected,  an  argument  that  the 
bill  by  which  it  was  sought  to  compel  defaulting  shareholders  in  a 
joint  stock  company  to  pay  up  their  contributions,  "  ought  to  have 
prayed  for  a  dissolution  and  a  final  winding-up  of  the  affairs  of  the 
company." 

Without  attempting  to  define  precisely  what  the  winding-up  of  a 
company  is,  it  may  be  described  as  a  statutory  process  for  bringing 
the  operations  of  the  company  to  a  close,  realising  its  assets,  and 
distributing  the  proceeds  amongst  its  creditors  and  contributories  in 
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accordance  with  their  rights  and  interests,  to  be  followed  by  a  dissolu- 
tion of  the  company.* 
Condition  of         As  from  the  commencement  of  the  winding-up  (commonly  called 
which  is  being  '*  liquidation  ")  of  a  company,  the  company  ceases  to  be  a  free  agent, 
wound  up.       Its  corporate  existence  (if  any)  subsists,  but  it  is  in  captivity,  and  all 
its  affairs  are  placed  in  the  hands  of  a  liquidator — a  statutory  official 
charged  with  the  duty  of  conducting  the  winding-up  and  procuring 
the  dissolution  of  the  company. 

Thevarions  The    Companies  Acts,    1862    to    1900,   provide    three    modes  of 

By  the  Court.  1.  Winding-up  by  the  Court,  commonly  called  "compulsory 
liquidation.''  This  mode  of  winding-up  is  dealt  with  in 
Section  I.  of  this  Volume,  pp.  17  to  718. 

It  is  brought  about  by  an  order  of  the  Court  made  on  petition  after 
public  advertisement. 

The  winding-up  is  conducted  by  a  liquidator  appointed  by  the  Court 
after  the  views  of  the  creditors  and  contributories  have  been  ascer- 
tained ;  in  the  meantime,  as  from  the  making  of  the  order,  the  official 
receiver  (an  officer  of  the  Board  of  Trade)  becomes  provisional 
liquidator  and  takes  possession  of  and  protects  the  assets.  Unnecessary 
litigation  is  stopped,  for  after  the  winding-up  order  no  action  or  other 
proceeding  may  be  proceeded  with  or  commenced  against  the  company 
except  with  the  leave  of  the  Court.     See  sect.  87  of  1862. 

The  assets  are  protected  from  seizure  by  outsiders,  for  any  attach- 
ment, sequestration,  distress  or  execution  put  in  force  against  the 
estate  of  the  company  after  the  commencement  of  the  winding-up  is 
by  the  Act  made  void  (see  sect.  163),  unless  under  sect.  87  the  Court 
otherwise  directs. 

The  liquidator  prepares  and  settles  provisionally  the  lists  of  creditors 
and  contributories,  and  the  Court  adjudicates  in  disputed  cases;  the 
liquidator  takes  the  requisite  steps  to  make  and  enforce  calls  on  the 
contributories,  and  to  collect,  get  in  and  realise  the  assets,  dear  off 
the  creditors  and  adjust  the  rights  of  the  contributories.  The  liqui- 
dator as  a  general  rule  is  assisted,  and  to  some  extent  controlled,  by 
a  committee  of  inspection  composed  of  creditors  and  contributories. 

With  all  convenient  speed  after  a  winding-up  order,  a  statement  of 

*  In  the  case  of  incorporated  companies,  the  steps  to  effect  dissolution  are  to  be 
taken  **  when  the  affairs  of  the  company  have  been  completely  wound  up."  See 
sects.  Ill  and  142  of  the  Act  of  1862.  But  in  the  case  of  an  unregistered  company 
wound  up  by  order  of  the  Court  under  Part  VIII.  of  the  Act  of  18G2,  dissolution 
may  come  before  winding-up ;  for  sect.  199  of  the  Act  of  1862  provides,  inter  alxa^ 
that  an  unregistered  company  may  be  wound  up  "  whenever  the  company  %»  dis- 
solved or  has  ceased  to  carry  on  business,  or  is  carrying  on  business  only  for  the 
purpose  of  winding-up  its  affairs." 
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the  afffUTs  of  the  company  has  to  be  made  out,  and  the  ofEcial  receiver 
has  to  report  to  the  Court  as  to  the  causes  of  the  failure  of  the  company 
and  other  matters  (sect.  8  of  Act  of  1890) ;  and  the  Court  in  certain 
circumstances  has  power  to  direct  a  public  examination  of  the  directors 
and  officers  of  the  company  as  to  the  promotion  of  the  company,  their 
conduct,  &c.  Sect.  8  of  Act  of  1890.  Besides  this,  the  Court  may 
direct  the  private  examination  of  directors  and  other  officers,  and  of 
promoters  and  other  persons,  in  relation  to  the  affairs  of  the  company. 
The  Board  of  Trade  supervise  to  some  extent  the  conduct  of  the 
liquidator  and  audit  his  accounts.  Members,  creditors  and  others  can 
apply  to  the  Court  as  to  the  conduct  of  the  winding-up.  The  liquidator 
can  be  removed  by  the  Court  on  due  cause  shown.  Sect.  93  of  Act  of 
1862.  When  the  winding-up  is  complete  the  liquidator  obtains  an 
order  of  the  Court  for  dissolution.     Sect.  Ill  of  Act  of  1862. 

2.  Volimtary  winding-up.    This  mode  is  dealt  with  in  Section  11.  Voluntary 

of  this  Volume,  pp.  718  to  793.  winding-up. 

It  is  brought  about  by  resolution — ^usually  special  or  extraordinary — 
of  the  members,  as  provided  for  in  sect.  129  of  the  Act  of  1862. 

It  is  for  the  members  to  judge  and  determine  whether  there  shall  or 
shall  not  be  a  voluntary  winding-up,  and  they  require  no  excuse  or 
justification  for  passing  a  resolution  for  voluntary  winding-up :  they 
can  so  resolve,  whether  the  company  is  solvent  or  insolvent,  whether 
it  is  successful  or  unsuccessful.  It  is  their  statutory  right,  and  no 
provision  in  the  regulations  can  deprive  them  of  that  right.  The 
winding-up  is  conducted  by  a  liquidator  or  liquidators  appointed  by  a 
resolution  of  the  members. 

The  voluntary  winding-up  does  not,  in  effect,  as  in  a  compulsory 
liquidation,  stop  pending  actions  and  proceedings  against  the  company, 
or  prevent  the  commencement  of  further  actions  or  proceedings,  or 
invalidate  any  attachment,  sequestration,  distress  or  execution,  but  if 
it  is  deemed  desirable  to  stop  any  action,  proceeding,  execution  or  the 
like,  application  can  be  made  to  the  Court  to  stay  or  restrain  the 
same. 

No  statement  of  affairs,  as  in  a  compulsory  liquidation,  is  required, 
and  the  official  receiver  does  not  report  to  the  Court,  and  there  is  no 
provision  for  a  public  examination  of  directors  and  others,  as  in  the 
case  of  the  compulsory  liquidation ;  but  the  Court  may  direct  a  private 
examination  of  directors  and  others  imder  sect.  115  of  the  Act  of  1862. 

In  a  voluntary  liquidation  the  official  receiver  and  the  Board  of 
Trade  have  but  little  or  no  power  of  interference,  save  that  the  official 
receiver  may  in  certain  cases  apply  for  a  compulsory  order.  See 
sect.  14  of  the  Act  of  1890.  Members  and  creditors  and  the  liquidator 
have  in  a  voluntary  winding-up  power  to  apply  to  the  Court  to  deter- 
mine any  question  arising  in  the  winding-up,  and  to  exercise  any 
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"Winding-np 
under  super- 
vision. 


power  ezerciseable  by  the  Court  in  a  compulsory  liquidation.  See 
sect.  138  of  the  CJompanies  Act,  1862,  and  sect.  25  of  the  Act  of  1900. 
The  liquidator  c£in  be  removed  by  the  CJourt  on  due  cause  shown. 
When  the  winding-up  is  complete  the  liquidator  takes  the  requisite 
steps  to  procure  the  dissolution  of  the  company. 

3.  Voluntary  winding-up  subject  to  the  supervision  of  the  Court. 
This  mode  of  winding-up  is  dealt  with  in  Section  III.  of  this 
Volume,  pp.  793  to  837. 

The  jurisdiction  to  make  a  supervision  order  is  conferred  by 
sect.  147  of  the  Act  of  1862. 

The  order  is  made  on  petition  and  continues  the  winding-up  with 
certain  qualifications  (see  Form  781,  ti|/ra),  and  the  Act  superadds 
certain  statutory  incidents.  The  Court  may  by  the  supervision  order 
add  a  liquidator  or  liquidators. 

As  from  the  date  of  the  order,  pending  actions  and  proceedings 
against  the  company  are  stopped,  and  further  proceedings  can  only  be 
taken  with  the  leave  of  the  Court.  Any  attachment,  sequestration, 
distress  or  execution  put  in  force  against  the  assets  of  the  company 
after  the  commencement  of  the  winding-up  is  void,  unless  under 
sect.  87  the  Court  otherwise  directs. 

Compromises  may  only  be  made  with  the  sanction  of  the  Court. 
Bills  of  costs  of  solicitors  and  others  in  the  winding-up  must  be  taxed 
before  payment.  Extra  facilities  are  given  to  the  members,  creditors 
and  others  to  apply  to  the  Court  in  such  a  winding-up.  The  liquidator 
can  be  removed  by  the  Court  on  due  cause  shown. 

In  due  course,  when  the  winding-up  is  complete  the  liquidator  takes 
the  necessary  steps  to  procure  the  dissolution  of  the  company  as  in  the 
case  of  a  voluntary  winding-up  not  under  supervision.* 


Commenoe- 
ment  of 
winding-up. 

1.  In  the 
case  of  a 
compulsory 
winding-up. 


Commencement  of  the  Winding-up. 

1.  In  the  case  of  Winding-up  by  the  Court, 

Section  84  of  the  Companies  Act,  1862,  provides  that  '*  A  winding- 
up  of  a  company  by  the  Court  shall  be  deemed  to  commence  at  the 
time  of  the  presentation  of  the  petition  for  the  winding-up." 

This  section  applies  even  where  the  winding-up  order  supersedes  a 
voluntary  winding-up  {Re  Taurine  Co.y  25  C.  D.  118),  and  the  power 


*  It  was  at  one  time  thoaght  that  the  right  of  a  creditor  to  apply  in  a  voluntarj 
winding-up  to  the  Ck)urt,  g^ven  hy  sect.  25  of  the  Act  of  1900  (amending  sect.  138 
of  the  Act  of  1862),  rendered  a  supervision  order  fruitless.  See  Practice  Note, 
W.  N.  (1901)  14.  But,  as  appears  above,  facility  of  access  to  the  Court  is  not  the 
only  advantage  of  a  supervision  order,  and  accordingly  supervision  orders  continue 
to  be  made. 
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in  such  case  given  by  sect.  146  to  the  Court  to  adopt  all  or  any  of  the 
proceedings  taken  in  the  course  of  the  voluntary  winding-up,  does  not 
enable  the  Court  to  make  an  order  adopting  the  resolution  for  winding- 
up  so  as  to  carry  back  the  commencement  of  the  compulsory  liquida- 
tion to  the  commencement  of  the  antecedent  voluntary  winding-up 
(see  the  case  last  mentioned) ;  and  notwithstanding  United  Service  Co, 
(7  Eq.  76),  it  is  apprehended  that  the  section  also  applies  where  the 
compulsory  winding-up  supersedes  a  voluntary  winding-up  under 
supervision.     See  Taurine  Co,,  supra. 

But  of  course  the  section  has  no  application  unless  a  compulsory 
winding-up  order  is  made.  Thus,  where  a  petition  was  presented  for 
a  compulsory  order  and  a  provisional  liquidator  was  appointed,  and 
afterwards  an  efPective  resolution  to  wind  up  voluntarily  was  passed, 
and  on  the  hearing  of  the  petition  a  supervision  order  was  made,  it 
was  held  that  the  winding-up  commenced  from  the  passing  of  the 
resolution  to  wind  up  and  not  from  the  presentation  of  the  petition, 
and  that  the  Court  had  no  power  to  alter  the  date  of  commencement. 
Re  West  Cumberland  Iron  and  Steel  Cb.,  40  C.  D.  361  ;  Re  Emperor 
Life  Assurance  Society ^  31  C.  D.  78. 

2.  In  the  Case  of  Voluntai*y  Winding-up, 

By  sect.  130  of  the  Companies  Act,  1862,  a  voluntary  winding-up  2.  In  the 
shall  be  deemed  to  commence  at  the  time  of  the  passing  of  the  ^^^4rv 
resolution   authorising  such  winding-up.      That    is  to    say,   if    the  windiDg-up. 
resolution  is  an  ordinary  one,  passed  under  para.  1  of  sect.  129  of  the 
Act  of  1862,  and  therefore  not  requiring  confirmation,  or  if  it  be  an 
extraordinary  resolution  passed  under  para.  3  of  the  same  section  and 
therefore    not    requiring    confirmation,    the    commencement    of    the 
winding-up  dates  from  the  time  when  the  resolution  is  passed  ;  but  if 
the  resolution  is  a   special  one    under  para.   2   of    sect.    129,   the 
winding-up  commences  from  the  date  of  the  confirmatory  or  second 
meeting.      Re  Emperor  Life  Assurance  Society,    31    C.   D.    78 ;   Re 
Taurine  Co,,  25  C.  D.  138;   Weston's  Case,  4  Ch.  20. 

3.  In  tJie  Case  of  Winding-up  under  Supervision, 

The  making  of  a  supervision  order  does  not  alter  the  commencement  3.  In  the 
of  the  voluntary  winding-up  which  it  contiuues.       Weston's    Case,  case  of  a 
4  Ch.  20.     In  that  case  there  was  a  petition  for  a  compulsory  order,  under  super- 
and  afterwards  resolutions  for  a  voluntary  windiug-up  were  passed,  vision. 
and  a  supervision  order  was  then  made.     It  was  argued  that  the 
commencement  of  the  winding-up  should  be  carried  back  to   the 
presentation  of  the  petition,  but  it  was  held  that  sect.  130  of  the  Act 
applied,  and  that  *'  inasmuch  as  an  order  is  to  continue  the  winding-up 
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it  must  be  iinderstood  to  be  the  winding-up  which  commenoed  at  the 
date  of  the  second  resolution,  and  that  it  cannot  be  dated  back  to  the 
presentation  of  the  petition  because  the  thing  which  is  to  be  continued 
had  no  existence  at  that  date."  Per  Page  Wood,  L.  J.,  and  see 
Emperor  Life  Assurance  Society,  31  0.  D.  78. 


Commencement  of  Winding-up :  Materiality  of  Date. 

Kateriality  The  date  on  which  the  winding-up  of  the  company  is  to  be  regarded 

^Jj^^l^^       as  commencing  is  in  many  respects  of  great  importance,  as  appears 
ment.  from  the  following  : — 


As  tooon- 
tribatories. 


1.  As  regards  Contributories. 

Section  38  of  1862  draws  a  distinction  between  existing  members — 
i.e.y  inembers  at  the  commencement  of  the  winding-up — and  past 
members— !.«.,  persons  who  have  ceased  to  be  members  prior  to  the 
commencement  of  the  winding-up. 

It  provides  amongst  other  things  as  follows : — 

(1)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the 

company  if  he  has  ceased  to  be  a  member  for  a  period  of  one 
year  or  upwards  prior  to  the  commencement  of  the  winding-up. 

(2)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any 

debt  or  liability  of  the  company  contracted  after  the  time  at 
which  he  ceased  to  be  a  member. 

(3)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the 

company  unless  it  appears  to  the  Court  that  the  existing 
members  are  unable  to  satisfy  the  contributions  required  to 
be  made  by  them  in  pursuance  of  this  Act. 

Hence  the  position  of  a  {)ast  member  who  held  shares  only  in  part 
paid  up  is  materially  affected  by  the  question  when  the  winding-up 
commenced.  If  he  parted  with  his  shares  one  year  or  upwards  before 
the  winding-up  he  is  free  from  liability,  even  though  the  present 
member  fails  to  pay  up  the  calls  made  on  the  shares.  Thus,  suppose 
he  has  parted  with  his  shares  eleven  months  before  the  presentation  of 
the  winding-up  petition,  and  that  ultimately  the  Court  on  that  petition 
makes  an  order  to  continue  the  voluntary  winding-up  resolved  on,  say, 
a  month  after  the  presentation  of  the  petition,  in  such  case  he  escapes 
liability:  whereas  if  a  compulsory  order  were  made  he  would  be 
liable  as  a  past  member.  Again,  suppose  that  after  presentation  of 
a  petition  for  a  compulsory  order  a  shareholder  under  liability  parts 
with  his  shares  and  obtains  the  registration  of  them,  and  afterwards 
a  compulsoiy  order  is  made  on  that  petition,  he  is  liable  as  a  present 
member;  whereas  if  the  petition  is  dismissed  so  that  a  voluntary 
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winding-up  commencing  after  the  transfer  may  have  effect,  or  if  a 
Bupervision  order  thereon  is  made,  he  is  not  liable  as  a  present  member 
bat  only  as  a  past  member. 

2.  As  to  Dispositions  of  Property. 

By  sect.  153  of  1862,  "Where  any  company  is  being  wound  up  by  Astodiflpo- 
the  Court,  or  subject  to  the  supervision  of  the  Court,  all  dispositions  ppo'^^y 
of  the  property,  effects  and  things  in  action  of  the  company,  and  every 
transfer  of  shares  or  alteration  in  the  status  of  the  members  of  the 
company  made  between  the  commencement  of  the  winding-up  and 
the  order  for  winding-up  shall,  xmless  the  Court  otherwise  orders, 
be  void." 

3.  As  to  Executions^  Sfc, 

By  sect.  163  of  1862,  **  Where  any  company  is  being  wound  up  by  As  to  execu- 
the  Court,  or  subject  to  the  supervision  of  the  Court,  any  attachment,  ^^^*  ^^' 
sequestration,  distress  or  execution  put  in  force  against  the  estate  or 
effects  of  the  company  after  the  commencement  of  the  winding-up 
shall  be  void  to  all  intents."  And  although  this  section  is  to  be  read 
(see  infra,  Chap.  XXXIII.)  on  the  footing  that  under  sect.  87  the 
Court  may  otherwise  direct,  it  is  none  the  less  of  great  importance. 

Section  163  does  not  in  terms  apply  in  voluntary  winding-up,  but 
inasmuch  as  sect.  133  provides  in  effect  that  in  a  voluntary  winding-up 
the  property  of  the  company  is  to  be  applied  in  satisfaction  of  its 
liabilities  pari  passu,  it  follows  that  attachments,  sequestrations, 
distresses  and  executions  put  in  force  after  the  commencement  of  the 
winding-up  should  be  set  aside  as  interfering  with  this  pari  passu 
application,  and  the  Court  therefore  will  grant  an  injunction  accord- 
ingly under  sects.  138  and  87  of  1862. 

4.  Fraudulent  and  undue  Preferences, 
Section  164  of  1862  avoids  the  fraudulent  or  imdue  preference  of  Fraudulent 
creditors  within    three    months    before    the  commencement  of    the  preferences. 
winding-up.     See  further  infra,  p.  629.      But  curiously  enough,  in 
the  case  of  a  supervision  order  the  three  months  are  to  be  computed  from 
the  presentation  of  the  petition  on  which  the  order  is  made,  and  not 
from  the  commencement  of  the  volimtary  winding-up. 

5.  Mutual  Credit. 

The  mutual  credit  clause,  applicable  as  between  the  company  and  Mutual 
its  creditors  in  the  case  of  an  insolvent  company,  takes  effect  with  *^^®^*- 
reference  to  the  commencement  of  the  winding-up.     The  line  is  to  be 
drawn  at  that  date.     See  infra,  pp.  460,  466. 
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Statutes,  Bules  and  Orders,  and  Practice  Directions 
relating  to  Winding-up. 

(a)  Statutes. 
Statutes  rjr^Q  varioTis  statutory  provisions  relating  to  winding-up  are  set  out 

in  Appendix  A.  to  this  Volume. 

Part  IV.  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  deals 
"with  the  winding-up  of  companies  **  under  this  Act "  (t.  e,,  companies 
registered  under  Part  I.,  or  made  subject  to  the  Act  by  Part  VI.,  or 
registered  under  Part  VII.),  and  Part  VIII.  deals  with  the  winding-up 
of  unregistered  compcuiies.  The  operation  of  the  Act  extends  over  the 
United  Kingdom,  but  as  regards  England  and  Wales  it  is  modified  by 
the  Companies  (Winding-up)  Act,  1890,  which  alters  the  meaning  of 
the  expression  **  the  Court"  in  Part  IV.  and  distributes  the  jurisdiction 
among  the  Courts  referred  to. 

The  Companies  (Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  which 
came  into  operation  on  the  1st  January,  1891,  modified  the  Act  of  1862 
in  various  particulars,  more  especially  by  altering  the  definition  of 
**the  Court"  having  winding-up  jurisdiction,  by  distributing  the 
jurisdiction,  by  giving  the  Board  of  Trade  and  certain  of  its  officers 
large  powers  in  relation  to  compulsory  winding-up,  and  by  establish- 
ing official  receivers  on  the  lines  of  the  bankruptcy  system. 

The  Act  of  1890  has  been  followed  by  important  enactments  with 
reference  to  the  winding-up  of  building,  and  industrial  and  provident 
societies,  and  the  old  special  jurisdiction  of  the  Stannaries  Court  has 
been  transferred  to  the  County  Court. 

By  the  Companies  Act,  1893,  orders  for  payment  of  money  under 
sect.  10  (the  misfeasance  section)  of  the  Act  of  1890  may  be  more 
effectually  enforced. 

By  the  Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  o.  87), 
s.  5  (1),  where  any  employer  being  a  company  becomes  liable  under 
the  Act  to  pay  compensation  in  respect  of  any  accident,  and  is  entitled 
to  any  sum  from  insurers  in  respect  of  the  amount  due  to  a  workman 
under  such  liability,  if  the  company  has  commenced  to  be  wound  up, 
such  workman  has  a  first  charge  upon  such  sum  for  the  amount  so 
due,  and  the  County  Court  may  direct  the  insurers  to  pay  such  sum 
into  the  Post  Office  Savings  Bank,  and  order  the  same  to  be  invested 
or  applied  in  accordance  with  the  provisions  of  the  First  Schedule  to 
the  Act  with  reference  to  the  investment  of  any  sum  allotted  as  com- 
pensation. And  see  Leech  v.  Life  and  Health  Assurance^  (1901) 
1  Q.  B.  707. 

As  to  the  citation  of  the  group  of  Acts  known  as  '*  The  Companies 
Acts,"  see  sect.  2  and  Schedule  2  of  the  Short  Titles  Act,  1896 
(59  &  60  Vict.  c.  14),  more  fully  noticed  in  Chap.  II. 
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By  the  Companies  Act,  1898  (61  &  62  Vict.  c.  26),  which  was  drafted 
by  the  Author  at  the  request  of  the  Incorporated  Law  Society,  the 
Court  may  grant  relief  whenever  shares  credited  as  fully  or  partly 
paid  up  have  been  issued  for  a  consideration  other  than  cash,  and  a 
sufficient  contract  under  the  now  repealed  sect.  25  of  the  Companies 
Act,  1867,  has  accidentally  or  inadvertently  been  omitted  to  be  filed — 
and  this  although  the  company  has  in  the  meantime  gone  into  liqui- 
dation. Although  sect.  25  of  the  Companies  Act,  1867,  was  repealed 
by  the  Companies  Act,  1900,  the  latter  Act  did  not  extend  the  pro- 
visions of  the  Act  of  1898  to  cases  of  omission  to  file  a  proper  contract 
under  sect.  7  of  the  Act  of  1900. 

The  Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (62  &  63  Vict.  o.  20), 
enables  bodies  corporate — including,  of  course,  companies  registered 
under  the  Companies  Acts — ^to  hold  realty  and  personalty  in  joint 
tenancy  with  others  as  if  they  were  individuals. 

The  Companies  Act,  1900,  affects  to  some  extent  the  law  of 
winding-up. 

Section  12  gives  a  new  ground  for  winding-up  a  company,  viz.,  where 
default  is  made  in  filing  the  report  or  in  holding  the  statutory  meeting, 
respectively  referred  to  in  the  section. 

Section  24  extends  sect.  2  of  the  Joint  Stock  Companies  Arrangement 
Act,  1870,  so  as  to  make  the  same  apply  "not  only  as  between  the 
company  and  the  creditors,  or  any  class  thereof,  but  as  between  the 
company  and  the  members,  or  any  class  thereof." 

Section  25  enables  creditors  to  apply  to  the  Court,  under  sect.  138  of 
the  Companies  Act,  1862,  in  a  voluntary  winding-up  of  a  company,  and 
thus  removes  a  blot  from  the  Act  of  1862. 

Section  26  extends  the  provisions  of  sect.  7  of  the  Companies  Act,  1 880 
(as  to  defunct  companies),  to  cases  where  a  company  is  being  wound 
up  and  the  Eegistrar  of  Joint  Stock  Companies  has  reasonable  cause 
to  believe  (a)  that  no  liquidator  is  acting,  or  (b)  that  the  affairs  of  the 
company  are  fully  wound  up,  and  in  either  case  proper  returns  have 
not  been  made.  Aggrieved  creditors  are  also  given  the  same  rights 
as  those  already  given  to  aggrieved  members  by  the  Act  of  1880. 

Section  32  provides  that  the  Act  of  1890  **and  this  Act  shall  have 
effect  as  part  of  the  Companies  Act,  1862,  but  nothing  in  this  section 
is  to  be  construed  as  extending  the  Companies  (Winding-up)  Act, 
1890,  to  Scotland  or  Ireland." 

The  above-mentioned  sections  directly  affect  the  law  and  practice  of 
winding-up.  Other  sections,  notably  sect.  33  (repealing  sect.  25  of 
the  Companies  Act,  1867),  sect.  7  (substituted  for  the  repealed  enact- 
ment), and  sect.  8  (as  to  underwriting  commissions),  alter  the  law 
relating  to  contributories'  liability ;  while  sect.  14  (as  to  the  registra- 
tion of  debentures)  very  materially  alters  the  rights  of  creditors. 
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(b)  RuleSf  Orders  and  Practice  Directiom. 

Rules  and  The  Act  of  1862  (sect.  170),  giving  power  to  the  Lord  Chancellor  to 

orders.  ,  ,  \        xi_  j        /     •   j-  j. 

make  rules  concerning  the  mode  of  wmdmg-up   proceedings,  was 

repealed  by  the  Statute  Law  Bevision  Act,  1881,  and  the  power  to 

make  rules  was  by  sect.  19  of  the  Judicature  Act,  1881,  vested  in  a 

Bule  Committee.     The  Winding-up  Act  of  1890  (sect.  26)  enables  the 

Lord  Chancellor,  with  the  concurrence  of  the  President  of  the  Board 

of  Trade,  to  make  rules  **  for  carrying  into  effect  the  objects  of  this 

Act."     See  also  Rule  3  of  the  Companies  (Winding-up)  Bules,  1903, 

giving,  as  did  the  Bules  of  1890,  power  to  the  Board  of  Trade  to  alter 

forms,  &c.,  and  the  Bules  Publication  Act,  1893  (56  &  57  Vict.  c.  66). 

Bule  198  of  1903  empowers  the  Board  of  Trade  to  make  rules  "of 
an  administrative  and  not  of  a  judicial  character." 

With  reference  to  provisions  as  to  giving  public  notice  of  rules 
being  only  directory,  see  Jones  v.  Rohson^  (1901)  1  K.  B.  673. 

At  the  time  when  the  Companies  (Winding-up)  Act,  1890,  came 
into  operation  (Jan.  1,  1891),  there  was  in  existence  a  code  of  rules 
known  as  the  General  Order  of  the  Court  of  Chancery  of  the  11th  of 
November,  1862.  This  order  for  the  most  part  related  to  proceedings 
in  winding-up  under  compulsory  orders,  but  it  also  dealt  to  a 
limited  extent  with  voluntary  winding-up  and  supervision  cases. 

Immediately  after  the  passing  of  the  Companies  (Winding-up)  Act, 
1890,  a  body  of  180  rules,  called  **  The  Companies  (Winding-up)  Bules, 
1890,"  accompanied  by  a  large  Appendix  of  Forms,  was  made  under 
sect.  26  of  the  Act  of  1890. 

By  B.  180  of  1890,  it  was  provided  as  follows :—"  The  rules  con- 
tained in  the  General  Order  of  the  Court  of  Chancery,  and  the  forms 
prescribed  by  such  rules,  shall  from  and  after  the  commencement  of 
[the  Bules  of  1890,  i.e.,  1st  January,  1891],  cease  to  have  effect  or 
apply  in  the  winding-up  of  any  company  wound  up  under  the  order  of 
the  Court  where  the  winding-up  order  is  made  after  the  3l8t  of 
December,  1890." 

By  B.  17  of  the  Companies  (Winding-up)  Bules,  April,  1892,  the 
Order  of  1862  (subject  to  certain  modifications)  was  expressly  applied 
to  proceedings  for  winding-up  under  supervision  and  voluntary  wind- 
ing-up.    See  also  Bule  1  of  the  Bules  of  April,  1892. 

The  result  was  somewhat  doubtful  (see  notes  to  the  Order  of  1862  in 
the  8th  edition  of  this  volume,  pp.  978  et  8eq,\  and  happily  the  whole 
of  the  General  Order  of  1862  has  now  been  annulled  by  Bule  203  of 
the  Companies  (Winding-up)  Bules,  1903. 

The  Bules  of  1890  were  from  time  to  time  considerably  added  to 
and  amended,  especially  in  the  year  1902,  when  the  winding-up  juris- 
diction of  the  High  Court,  which  as  from  January  Ist,  1891,  had  by 
order  of  the  Lord  Chancellor  been  vested  in  the  then  judges  of  the 
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Oianoery  Division,  was  vested  in  Vaughan  Williams,  J.  (the  judge  of 
tlie  High  Court  for  the  time  being  exercising  the  Bankruptcy  jurisdic- 
tion of  that  Court),  acting  for  the  purpose  of  the  exercise  of  the 
winding-up  jurisdiction  ''as  an  additional  judge  of  the  Chancery 
Division." 

The  winding-up  jurisdiction  of  the  High  Court  was  by  an  order 
dated  November  6tJi,  1897,  vested  in  Wright,  J.,  and  was  exercised 
by  him  with  great  tact  and  excellent  judgment  until  January  10th, 
1902,  when  it  was  vested  in  Byrne  and  Buckley,  J  J.,  two  of  the 
judges  of  the  Chancery  Division,  who  now  in  turn  exercise  it. 

In  the  year  1903,  the  whole  of  the  previous  rules  were  annulled  and 
revoked  by  the  Companies  (Winding-up)  Rules,  1903.  The  annulled 
rules  were  as  follows  : — 

1.  The  General  Order  of  the  Comt  of  Chanoeiy  of  the  11th  of  Noyember, 

1862  (except  as  to  winding-up  matters  commenced  before  the  Ist 
day  of  January,  1891). 

2.  The  Companies  (Winding-up)  Rules,  1890. 

3.  The  Companies  (Winding-up)  Rules  of  April  30th,  1891. 

4.  The  Companies  (Winding-up)  Rules,  1892. 

5.  The  Companies  (Winding-up)  Rules,  August,  189J. 

6.  The  Companies  (Winding-up)  Rule,  December  3rd,  1892. 

7.  The  Companies  (Winding-up)  Rules,  March  29th,  1893. 

8.  The  Companies  (Winding-up)  Rule,  November,  1896. 

9.  The  Companies  (Winding-up)  Rule,  May  19th,  1896. 

10.  The  Companies  (Winding-up)  Rules,  1899. 

11.  The  Companies  (Winding-up)  Rule,  1902. 

The  Companies  (Winding-up)  Eules,  1903,  came  into  operation  on 
the  Ist  day  of  January,  1904.  They  are  mainly  a  consolidation  of  the 
above-mentioned  rules,  but  some  of  the  provisions  of  the  old  rules  are 
omitted  or  amended  and  there  are  several  new  provisions. 

Various  orders  made  by  the  Board  of  Trade  and  other  authorities 
before  1903  have  been  left  unrevoked,  and  wHl  be  found  in 
Appendix  B. 

By  E.  1  of  1903,  "  Subject  to  the  limitation  hereinafter  mentioned 
these  rules  shall  apply  to  the  proceedings  in  every  winding-up  under 
the  Acts  of  a  company" — that  is  to  say,  the  Companies  Acts,  1862 
to  1900 — **  which  shall  commence  on  and  after  the  date  on  which  these 
rules  come  into  operation,  and  they  shall  also  so  far  as  practicable,  and 
subject  to  any  general  or  special  order  of  the  Court,  apply  to  all 
proceedings  which  shall  be  taken  or  instituted  after  the  said  date  in 
the  winding-up  of  a  company  which  conmienced  on  or  after  the  Ist 
day  of  January,  1891.  Kules  which  from  their  nature  and  subject- 
matter  are,  or  which  by  the  head  lines  above  the  group  in  which  they 
are  contained  or  by  their  terms  are  made,  applicable  only  to  the 
proceedings  in  a  winding-up  by  the  Court,  shall  not  apply  to  the  pro- 
ceedings in  a  voluntary  winding-up,  or  winding-up  under  the  super- 
vision of  the  Court" 
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As  to  the  binding  character  of  the  Eules  of  1903.  They  are  princi- 
pally made  under  sect.  26  of  the  Companies  (Winding-up)  Act,  1890, 
see  suproj  p.  10.  And  that  section  provides  that  rules  made  under  it 
shall  be  laid  before  Parliament  within  three  weeks  after  they  are  made 
if  Parliament  is  then  sitting,  and  if  Parliament  is  not  sitting  within 
three  weeks  after  the  beginning  of  the  next  session  of  Parliament,  and 
shall  be  judicially  noticed  and  shall  have  effect  as  if  enacted  hy  this  Act. 
The  operation  of  similar  words  was  considered  in  the  Institute  of  Patent 
Agents  v.  Lockwood,  (1894)  A.  C.  347.  In  that  case  it  was  contended 
that  a  rule  so  made  was  ultra  vires,  but  the  House  of  Lords  held  that 
the  rules  having  been  laid  before  Parliament  without  being  annulled 
had  statutory  operation,  and  accordingly  that  it  was  not  competent  to 
question  their  authority  or  to  treat  any  of  them  as  ultra  vires,  "I 
own,"  said  Lord  Herschell,  L.  C,  **I  feel  very  great  difficulty  in  giving 
to  this  provision  .  .  .  any  other  meaning  than  this — that  you  shall  for 
all  purposes  of  construction  or  obligation  or  otherwise  treat  them  exactly 
as  if  they  were  in  the  Act."  And  Lord  Watson  said :  **  I  do  not  think 
I  can  express  my  opinion  more  clearly  than  by  saying  that  I  think 
they  [the  words]  mean  exactly  what  they  say.  Such  rules  are  to  be  as 
effectual  as  if  they  were  part  of  the  statute."  Lord  Bussell  took  the 
same  view. 

The  general  tendency  of  the  Bules  of  1903  is  to  make  one  practice 
applicable  in  all  courts  having  winding-up  jurisdiction. 

After  the  Stannaries  Court  was  abolished  the  County  Court 
(Stannaries  Jurisdiction)  Bules,  1897,  were  made,  and  regulated  the 
winding-up  in  the  County  Court  of  companies  which  would  formerly 
have  been  wound  up  in  the  Stannaries  Court.  But  now  Ord.  LI. 
of  the  County  Court  Bules,  1903  (p.  706,  infra),  regulates  the 
matter. 

The  power  of  the  Board  of  Trade  under  Bule  3  of  1890  (reproduced 
in  B.  3  (2)  of  1903),  to  alter  forms,  &c.,  has  been  exercised  on  several 
occasions. 

The  Land  Transfer  Bules,  1898,  in  Part  IH.  (relating  to  "Begis- 
tered  Dealings  with  Begistered  Land"),  under  the  heading  '*As  to 
Begistered  Dispositions  generally,"  contain  the  following  provision 
(r.  145)  : — "In  the  liquidation  of  a  company,  any  resolution  or  order 
appointing  a  liquidator  may  be  filed,  and  referred  to  on  the  register, 
and,  when  so  registered,  shall  be  deemed  to  be  in  force  until  it  is 
cancelled  or  superseded  on  the  register." 
Praotioe  Practice  notices  have  from,  time  to  time  been  issued  with  reference 

to  the  practice  of  the  High  Court  as  to  (a)  transfers  of  winding-up 
cases  from  County  Courts ;  (b)  motions  before  the  winding-up  judge ; 
(c)  evidence  by  affidavit  on  summonses;  (d)  affidavits  in  debenture 
actions ;  (e)  stitching  margins  in  filed  documents ;  (f)  shorthand  notes 
of  evidence ;  (g)  appointments  before  the  registrar ;  (h)  undertaking 


notices. 
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on  filing  affidavits  ont  of  time ;  (i)  debenture  actions ;  (k)  press  copies 
of  bills  of  costs ;  and  (1)  notices  of  motion.    See  Appendix  C. 


Interpretation  Clausefl. 

The  definitions  and  interpretations  contained  in  the  above  Acts  and  Interpreta- 
rules  must  be  borne  in  mind  in  construing  their  provisions,  and  some  "^"" 
of  the  principal  definitions  and  interpretations  are  given  below. 

The  Companies  Act^  1862. 

«  Company  under  this  Act*'  (t.e.,  of  1862)  means  a  company  regis*, 
tered  under  Part  I.  of  the  Act,  or  under  Part  VII.  of  the  Act,  or 
Ixeated  by  Part  VI.  as  registered. 

"Company  limited  by  shares**  means  a  company  formed  or  registered 
under  the  Act  of  1862,  on  the  principle  of  having  the  liability  of  its 
members  limited  to  the  amount  unpaid  on  their  shares.  See  sects.  8 
and  196  of  1862. 

« Company  limited  by  guarantee**  means  a  company  formed  or 
registered  under  the  Act  of  1862,  on  the  principle  of  having  the 
liability  of  its  members  limited  to  such  amount  as  the  members  under- 
take to  contribute  to  the  assets  of  the  company  in  the  event  of  the 
same  being  wound  up.     See  sects.  9  and  196  of  1862. 

« Limited  company." — This  phrase  frequently  occurs  in  the  Acts, 
and  includes  both  the  above  companies  limited  by  shares  and  limited 
by  guarantee.     See  sects.  41 — 43  and  69  of  1862. 

« Unlimited  company**  means  a  company  formed  or  registered 
under  the  Act  of  1862,  on  the  principle  of  having  no  limit  placed 
on  the  liability  of  its  members.  See  sects.  10,  179,  180  and  196  of 
1862. 

« Joint-stock  company,**  for  the  purpose  of  Part  Vn.  of  the  Act, 
Lb  defined  by  sect.  181  of  1862. 

'<  Unregistered  company  **  has  the  meaning  assigned  to  it  by  sect.  199 
of  1862,  namely,  **  Any  partnership,  association,  or  company,  except 
railway  companies  incorporated  by  Act  of  Parliament,  consisting  of 
mcnre  than  seven  members,  and  not  registered  imder  this  Act.** 

"  Member  **  of  a  company  has  the  meaning  assigned  to  it  by  sect.  23 
of  1862. 

''Present  members**  means  the  persons  who  are  members  at  the 
commencement  of  the  winding-up. 

*'  Past  members  **  means  the  persons  who  are  not  members  at  the 
commencement  of  the  winding-up,  but  only  ceased  to  be  members 
within  one  year  of  such  commencement.     See  sect.  38  of  1862. 

*'  Registered  office  **  means,  as  regards  a  company  under  the  Act 
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of  1862,  the  registered  office  whioli  it  is  required  to  have  by  sect.  89 
of  1862. 

'^Begistered  office,"  as  regards  an  unregistered  company^  has  the 
meaning  assigned  to  it  by  sect.  199  of  1862,  which  enacts  that  ''an 
unregistered  company  shall,  for  the  purpose  of  determining  the  Court 
having  jurisdiction  in  the  matter  of  the  winding-up,  be  deemed  to  be 
registered  in  that  part  of  the  United  Kingdom  where  its  principal 
place  of  business  is  situate  ;  or,  if  it  has  a  principal  place  of  business 
situate  in  more  than  one  part  of  the  United  Kingdom,  then  in  each 
part  of  the  United  Kingdom  where  it  has  a  principal  place  of  business ; 
moreover,  the  principal  place  of  business  of  an  unregistered  company, 
or  (where  it  has  a  principal  place  of  business  situate  in  more  than 
one  part  of  the  United  Kingdom)  such  one  of  its  principal  places  of 
business  as  is  situate  in  that  part  of  the  United  Kingdom  in  which 
proceedings  are  being  instituted,  shall  for  all  the  purposes  of  the 
winding-up  of  such  company  be  deemed  to  be  the  registered  office 
of  the  company.''    And  see  sect.  32  of  1890,  at  foot  of  this  page. 

''  Segister  of  members  **  means  the  register  of  members  of  a  com- 
pany to  be  kept  at  the  registered  office  of  the  company  in  accordance 
with  sect.  25  of  1862. 

"  Special  resolution "  means  a  special  resolution  as  defined  in 
sect.  51  of  1862. 

''Extraordinary  resolution"  has  the  meaning  assigned  to  it  by 
sect.  129  of  1862. 

"  Contributory  "  has  the  meaning  assigned  to  it  by  sect.  74  of  1862. 
See  also  sect.  38. 

Companies  {Winding-up)  Act^  1890. 

Sect.  82  of  1890. — (1)  In  this  Act,  unless  the  context  otherwise 
requires, — 

"The  Companies  Acts"  means  the  Companies  Act,  1862,  and  the 

Acts  amending  the  same.      [Compare  the  Short  Titles  Act, 

1896,  infra,  p.  30.] 
"General  rules"  means  general  rules  made  under  this  Act,  and 

includes  forms. 
"  Presoribed"  means  prescribed  by  general  rules. 
"  Stannaries  Court "  means  the  Court  of  the  Vice-Warden  of  the 

Stannaries.    Since  abolished  by  the  Stannaries  Court  (Abolition) 

Act,  1896. 

(2)  In  Part  IV.  of  the  Companies  Act,  1862,  and  in  this  Act  the 
expression  "  the  Court,"  when  used  in  relation  to  a  company,  shall, 
unless  the  contrary  intention  appears,  mean  the  Court  having  juris- 
diction under  this  Act  to  wind  up  the  company. 

(3)  For  the  purposes  of  this  Act  the  expression  "registered  office  of 
a  company  "  shall  mean  the  place  which  has  been  the  registered  office 
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of  tlie  company  for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition  for  winding-up  of  company, 
and  shall  include,  in  the  case  of  an  unregistered  company,  any  place 
which,  in  pursuance  of  sect.  199  of  the  Companies  Act,  1862,  is  to  be 
deemed  to  be  the  registered  office  of  the  company  for  the  purpose  of 
the  winding-up  thereof.    See  sect.  199  of  1862,  above. 

The  expressions  *' company''  and  ''winding-up  by  order  of  the 
Court,"  miist,  when  used  in  the  Act  of  1890,  be  interpreted  with  regard 
to  the  following  provisions  : — 

Sect  31  of  1890. — (1)  This  Act  shall  not,  except  where  it  is  expressed 
to  have  a  more  extended  application,  apply  to  any  company  which  is 
being  wound  up  in  pursuance  of  an  order  made  before  the  commence- 
ment of  this  Act. 

(2)  For  the  purposes  of  this  Act  a  company  shall  not  be  deemed  to 
be  wound  up  by  order  of  the  Court  if  the  order  is  to  continue  a 
winding-up  under  the  supervision  of  the  Court. 

(3)  This  Act  shall  not  apply  to  any  company  unless  the  registered 
office  of  the  company  is  situate  in  England  or  Wales. 

Companies  {Winding-up)  Rules^  1903. 

&.  2  of  1903. — In  these  rules,  unless  the  context  or  subject-matter 
otherwise  requires, — 

"  The  Acts ''  means  the  Companies  Acts,  1862  to  1900. 

'<  The  Act  of  1890  "  means  the  Companies  (Winding-up)  Act, 

1890. 
**  The  company"  means  a  company  which  is  being  wound  up, 

or  against  which  proceedings  to  have  it  wound  up  have  been 

commenced. 
''  The  Court ''  means  the  Court  which  has  jurisdiction  to  wind 

up  the  company. 
« Creditor'*  includes  a  corporation,  and  a  firm  of  creditors  in 

partnership. 
"  Gazetted  "  means  published  in  the  London  Gazette. 
"Judge  "  means,  in  the  High  Court,  the  judge  who  for  the  time 

being  exercises  the  jurisdiction  of  the  High  Court  to  wind  up 

companies,  and  in  any  other  Court  the  judge  thereof  or  officer 

who  exercises  the  powers  of  the  judge  thereof. 
''Liquidator"  includes  an  official  receiver  when   acting  as 

liquidator. 
"  Official  Eeoeiver  "  includes  any  officer  appointed  by  the  Board 

of  Trade  to  discharge  the  duties  of  official  receiver  under  the 

Acts. 
''  Palatine  Court "  means  one  of  the  Chancery  Courts  of  the 

Counties  Palatine  of  Lancaster  and  Durham. 
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General 
practice. 


Proceedings  "  means  the  proceedings  in  the  winding-up  of  a 
company  tmder  the  Acts  and  Bules. 

Begistrar  '*  means  in  the  High  Court  any  of  the  registrars  in 
bankruptcy  of  the  High  Court,  and  any  person  who  shall  be 
appointed  to  M  the  of&ce  of  registrar  under  these  Bules,  and 
where  a  winding-up  of  a  company  is  in  the  District  Registry 
of  Liverpool  or  Manchester  means  the  district  registrar ;  and 
in  a  County  Court,  where  there  are  joint  registrars  means 
either  of  such  registrars,  or  a  deputy  registrar,  and  in  any 
Court  other  than  the  High  Court,  means  the  officer  of  the 
Court  whose  duty  it  is  to  exercise  in  relation  to  a  winding-up 
the  functions  which  in  the  High  Court  are  exercised  by  a 
registrar  or  master. 

Eules  "  means  these  Eules,  and  includes  the  prescribed  forms. 
Sealed  *'  means  sealed  with  the  seal  of  the  Court. 
Taxing  Officer  "  means  the  officer  of  the  Court  whose  duty  it  is 
to  tax  costs  in  the  proceedings  of  the  Court  under  its  ordinary 
jurisdiction. 


General  Fracticei  how  far  applicable. 

E,  201  of  1903. — In  all  proceedings  in  or  before  the  Court,  or  any 
judge,  registrar,  or  officer  thereof,  or  over  which  the  Court  has  juris- 
diction under  the  Acts  and  rules,  where  no  other  provision  is  made  by 
the  Acts  or  rules,  the  practice,  procedure,  and  regulations  shall,  unless 
the  Court  otherwise  in  any  special  case  directs,  in  the  High  Court,  be 
in  accordance  with  the  rules  of  the  Supreme  Court  and  practice  of  the 
High  Court,  and  in  a  Palatine  Court  and  County  Court  in  accordance, 
as  tar  as  practicable,  with  the  existing  rules  and  practice  of  the  Court 
in  proceedings  for  the  administration  of  assets  by  the  Court. 

Throughout  the  volume  the  general  practice,  where  applicable,  is 
stated. 

The  jurisdiction  and  powers  of  the  now  abolished  Stannaries  Court, 
which  are  transferred  to  certain  County  Courts,  are  to  "be  exercised 
subject  to  and  in  accordance  with  rules  of  Court  for  regulating  the 
procedure  in  County  Courts.**  Stannaries  Court  (Abolition)  Act, 
1896,  s.  1.     See  County  Court  Rules,  1903,  Ord.  LI.,  infra ^  p.  706. 


County  Courts  (Stannaries  Jurisdietion)  Rules,  1897. 

Stannaries.  Proceedings  for  the  winding-up  of  companies  [formerly  under  the 

Stannaries  Court]  shall  be  regulated  by,  and  costs  in  such  proceedings 
shall  be  taxed  under,  the  statutory  provisions,  rules,  and  scales  of 
costs  for  the  time  being  in  force  for  the  winding-up  of  companies  in 
the  County  Courts. 

And  see  ibid,  K.  7  as  to  the  fees  of  solicitors  formerly  practising  as 
advocates  in  the  Stannaries  Court. 
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Section  I. 
WINDING-UP  BY  THE  COURT. 


CHAPTER    I. 

JURISDICTION. 


Over  what  Companies. 

Thb  winding-up  jurisdiction  extends  over — 

1.  Companies  formed  and  registered  under  Part  I.  of  the  Act  of  Part  I. 
1862,  and  having  a  registered  office  in  England  or  Wales.  Companies. 

These  companies  are  all  registered  with  a  memorandum  of  associa- 
tion, and  either  as  limited  by  sheures,  limited  by  guarantee,  or  un- 
limited— and  the  jurisdiction  extends  to  the  last-named,  although  they 
have  no  shcure  capital.  North  of  England  Iron  Steamship  Insurance  Co,^ 
(1900)  1  Ch.481. 

2.  Companies  to  which  the  Act  of  1862  is  made  applicable  by  the  Part  VI. 
provisions  contained  in  Part  VI.  (ss.  175—178)  of  that  Act,  and  Compamee. 
having  a  registered  office  in  England  or  Wales. 

These  companies  include  all  those  which  were  formed  and  regis- 
tered, or  registered  but  not  formed,  imder — 

"The  Joint  Stock  Companies  Act,  1856,'' 

"  The  Joint  Stock  Companies  Acts,  1856,  1857," 

"  The  Joint  Stock  Banking  Companies  Act,  1857,"  and 

**  The  Act  to  enable  Joint  Stock  Banking  Companies  to  be  formed 
on  the  principle  of  Limited  Liability,"  or  any  one  or  more  of 
such  Acts. 

As  to  the  general  meaning  of  "joint  stock  company,"  see  and  com- 
pare the  conflicting  observations  of  Kay,  J.,  in  Bristol  Athenaum, 
43  Ch.  D.  236  ;  Stirling,  J.,  in  He  Jones,  (1898)  2  Ch.  83,  91 ;  and 
North,  J.,  in  RusseU  Institution,  (1898)  2  Ch.  72,  79. 

P.  u 
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WINDING-UP  BY  THE  COURT.  [ChAP.  I. 

3.  Companies  registered  under  Part  VII.  of  the  Companies  Act, 
1862,  and  having  a  registered  office  in  England  or  Wales. 

The  companies  which  can  be  bo  registered  are  specified  in  sects.  179 
and  180  of  the  Act  of  1862,  and  include  companies  incorporated  by 
Act  of  Parliament  or  by  charter,  companies  subject  to  the  Act  of 
8  Vict.  c.  110,  intituled  "An  Act  for  the  Registration,  Incorporation, 
and  Begnlation  of  Joint  Stock  Oompanies,"  companies  formed  by 
deed  of  settlement,  and  cost<book  mining  companies.  And  the  Act 
provides  (sect.  180)  that  the  registration  is  not  to  be  invalid  by  reason 
that  it  has  taken  place  with  a  view  to  the  company  being  wound  up. 

See  also  sect.  181  as  to  definition  of  "joint  stock  company"  under 
this  part  of  the  Act. 

4.  Unregistered  oompanies,  as  defined  in  Part  VIII.  (s.  199)  of  the 
Act  of  1862,  that  is  to  say,  "Any  partnership,  association  or  company 
(except  railway  companies  incorporated  by  Act  of  Parliament)  con- 
sisting of  more  than  seven  members  and  not  registered  under  this 
Act,"  and  having  a  registered  office  in  England  or  Wales. 

The  following  are  instances  of  various  kinds  of  unregistered  com- 
panies which  have  been  ordered  to  be  wound  up  : — 

(1)  Companies  incorporated  by  Special  Act'-Brad/ord  Navigation 

Co,y  10  Eq.  331 ;  Wey  and  Arun  Junction  Canal  Co,^  4  Eq.  197 ; 
Brentford  and  Isleworth  Tramways  Co,^  26  C.  D.  527 ;  Borough 
of  Portsmouth  Trams,  (1892)  2  Ch.  362;  Isle  of  Wight  Ferry 
Co.,  2  H.  &  M.  597  ;  South  London  Fish  Market  Co,,  39  0.  D. 
824. 

(2)  Companies  incorporated  by  registration  under  the  Companies 
Acts,  and  possessed  of  a  Board  of  Trade  Order  under  Gas  and 
Water  Facilities  Act  duly  confirmed  by  Parliament. — Burton-^ 
upon-Humber  Water  Co,,  42  C.  D.  585,  and  many  others. 

(3)  Companies  incorporated  by  Eoyal  Charter. — Oriental  Bank 

Corporation,  54  L.  J.  Ch.  481 ;  Bank  of  South  Australia,  (1895) 
1  Ch.  578. 

(4)  Foreign  or  colonial  oompanies  having  assets  and  liabilities  in 
England. —  Commercial  Bank  of  India,  3  De  G.  &  Sm.  253  ; 
Matheson  Brothers,  27  C.  D.  225 ;  Commercial  Bank  of  South 
Australia  (No.  1),  33  C.  D.  174  ;  Queensland  Mercantile  Agency, 
58  L.  T.  878  ;  Mercantile  Bank  of  Australia,  (1892)  2  Ch.  204 ; 
Jarvis  Conklin  Mortgage  Co,  (U.S.A.),  11  T.  L.  R.  373. 

The  fact  that  the  company  has  not  any  registered  office  here 
does  not  preclude  a  winding-up  order  if  it  has  assets  and 
liabilities  here.     Mercantile  Bank  of  Australia,  uhi  supra. 

Where  there  are  assets  and  liabilities  here,  the  Court  is 
disposed  to  make  an  order  to  protect  the  creditors  here.  **  I 
consider  that  I  am  justified  in  taking   steps  to   secure  the 
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English  assets  until  I  see  that  proceedings  are  taken  in  the 
New  Zealand  liqiddation  to  make  the  English  assets  available 
for  the  English  creditors,  pari  passu  with  the  creditors  in  New 
Zealand."    Per  Kay,  J.,  Matheson  Brothers,  27  0.  D.  231. 

The  mere  existence  of  a  foreign  winding-up  order  is  not  a 
bar  to  an  order  here.    Ihtd, 

Where  a  foreign  or  colonial  bank  is  ordered  to  be  wound  up 
here,  and  there  is  a  winding-up  in  the  place  of  its  constitution, 
a  winding-up  here  is  merely  ancillary.  Per  Kay,  J.,  North 
Australian,  Sfc.  Co.  v.  Ooldshorough,  ^c.  Co.,  61  L.  T.  717;  and 
the  Court  acted  accordingly  in  the  case  of  the  various  Australian 
banks  ordered  to  be  wound  up  in  1 893.  See  also  Form  72b,  infra. 

(5)  Companies  registered  under  the  Act  of  1844  (7  &  8  Vict. 
c.  110). — Professional  Life  Assurance  Co.,  3  Eq.  671,  and 
many  others. 

(6)  Partnership  or  syndicate.— i^oj/a/  Victoria  Syndicate,  29  L.  T. 

668;  Adansonia  Fibre  Co.,  9  Ch.  635;  Scaramanga  Sf  Co., 
Pearson,  J.,  18th  April,  1885;  Frank  Mills  Mining  Co.,  23 
C.  D.  52  (cost-book  mining  company). 

(7)  Building  societies  formed  prior  to  the  Building  Societies  Act, 

1874  (37  &  38  Vict.  c.  42),  s.  32,  and  not  registered  under  that 
Act. — Doncaster  Building  Soc,  3  Eq.  158  ;  Queen^s  Building 
Soc,  6  Ch.  815.  But  according  to  llfracomhe  Permanent,  8fc. 
Soc,  (1901)  1  Ch.  102,  a  society  certified  under  the  Act  of  1836 
and  not  re-registered  under  the  Act  of  1874,  is  by  sect.  25  of 
the  Act  of  1894  in  effect  made  illegal.  Sed  quare,  see  infra, 
Chap.  LTT.  Under  the  Building  Societies  Act,  1874,  the 
jurisdiction  of  winding-up  building  societies  under  that  Act 
was  vested  in  the  County  Court,  but  the  Building  Societies  Act, 
1894  (57  &  58  Vict.  c.  47),  s.  8,  provides  that  every  such  society 
shall  be  deemed  to  be  a  company  within  the  meaning  of  the 
Companies  (Winding-up)  Act,  1890. 

(8)  Trustee  savings  banks.— Under  the  Trustee  Savings  Banks  Act, 

1863,  and  50  &  51  Vict.  c.  47,  ss.  3,  4. 

(9)  life  assurance  companies. — Albert  Life  Assurance  Co.  (1869)  ; 
Family  Endowmefit  Soc,  5  Ch.  118;  Or  eat  Britain  Mutual,  Sfc. 
Soc,  16  C.  D.  246;  British  Nation,  8  C.  D.  679  ;  Masonic  and 
General,  8fc  Co.,  (1892)  2  Ch.  154. 

(10)  Industrial  and  provident  societies. — 56  &  57  Vict.  c.  39. 

(11)  Defonet  companies  (under  the  Companies  Act,  1880)  where 
the  petitioner  is  a  creditor. — Anglo-American  Exploration,  Sfc 
Co.,  (1898)  1  Ch.  100.  But  that  case  was  decided  before  sect.  26 
of  the  Companies  Act,  1900,  under  which  an  aggrieved  creditor 
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is  given  the  same  right  to  apply  for  restoration  as  an  aggrieyed 
company  or  member.  The  efEect  seems  to  be  that  a  creditor 
must,  before  petitioning  for  a  winding-up,  obtain  an  order  for 
restoration  of  the  company's  name  to  the  register. 

Concerns  But  the  following  have  been  held  not  to  be  unregistered  companies 

capable  S        within  the  definition,  and  therefore  incapable  of  being  wound  up 

being  wound    under  the  Act : — 

^^'  (a)  An  illegal  company,  e.g.,  one  rendered  illegal  by  sect.  4  of  the 

Companies  Act,  1862  {Padstow,  Sfc.  Association,  20  0.  D.  137), 
or  under  the  Building  Societies  Acts.  Jlfracombe  Permanent^ 
Sfc.  Soc,  (1901)  1  Ch.  102. 

(b)  A  trade  union.      See  Trade  Union  Act,  1871  (34  &  36  Vict, 
c.  31),  and  Trade  Union  Act,  1876  (39  &  40  Vict.  c.  22). 

(c)  A  railway  company  incorporated  by  Act  of  Parliament ;  for,  as 

appears  above,  sect.  199  of  the  Act  expressly  excepts  such  a 
company  from  the  jurisdiction ;  but  a  company  is  not  to  be 
considered  a  railway  company  within  the  exception  unless  the 
construction  of  a  railway  is  its  main  object.  Hence  a  dock  or 
ferry  or  other  company  which  owns  a  railway  as  a  subsidiary 
work  is  not  a  railway  company  within  the  exception.  Exmouth 
Docks  Co,,  17  Eq.  181 ;  /*^<?  o/"  Wight  Ferry  Co,,  2  H.  &  M. 
597.  Nor  is  a  tramway  a  railway  company  within  the  excep- 
tion. See  Brentford  and  Isleworth  Tramways  Co.,  26  C.  D. 
627;  Borough  of  Portsmouth,  Sfc,  Trams,  (1892)  2  Oh.  362. 
Sometimes,  however,  a  railway  company  obtains  an  Abandon- 
ment Act,  and  in  such  case  it  can  be  wound  up.  See  30  &  31 
Vict.  c.  127,  s.  31;  32  &  33  Vict.  c.  114,  s.  4;  Skipton  and 
Wharfedale  Rail  Co.,  20  L.  T.  359  ;  Uxhridge  Rail  Co.,  43 
C.  D.  536. 

Occasionally,  too,  a  railway  company  obtains  an  Act  expressly 
making  it  subject  to  the  winding-up  jurisdiction.  It  is  clear 
that  a  railway  company  can  register,  under  Fart  VII.  of  the 
Act,  as  a  limited  company,  and  if  it  does  this  it  can,  of  course, 
be  wound  up  as  a  company  under  Part  IV.  of  the  Act. 

(d)  Dissolved  companies ;  for  the  jurisdiction  does  not  extend  to  a 

company  which  has  been  duly  dissolved  under  sects.  Ill  or  142 
of  the  Act  of  1862,  unless,  possibly,  the  dissolution  can  be  set 
aside  on  the  g^und  of  fraud.  London  and  Caledonian,  Sfc.  Co., 
11  CD.  140 ;  Pinto  Silver  Mining  Co,,  8  C.  D.  273;  Coxon  v. 
Gorst,  (1891)  2  Ch.  73. 

(e)  Companies  struck  o£E  the  register  under  the  Companies  Act, 

1880,  s.  7  ;  but  an  order  can  be  obtained  under  para.  6  of 
sect.  7  of  this  Act,  as  amended  by  sect.  26  of  1900,  to  restore 
to  the  register,  and  then  the  company  can  be  woimd  up  on  a 
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shareholder's,  or  the  company's,  or  a  creditor's  petition.  As  to 
the  effect  of  that  section,  see  supra,  p.  20. 

(f )  Nor,  it  seems,  an  ordinary  club  (St,  Jameses  Club,  2  D.  M.  &  G. 

383)  ;  nor  an  association  to  which  the  Literary  and  Scientific 
Institutions  Act,  1854  (17  &  18  Yict.  c.  112),  applies.  Bristol 
jiihenaunif  43  C.  D.  236,  <ipproved  on  this  point  by  Stirling,  J., 
in  He  Jones,  (1898)  2  Ch.  83,  91  ;  and  see  Hussell  Institu- 
Hon,  (1898)  2  Ch.  72. 

(g)  Nor  a  company  which  consists  of  less  than  seven  members. 

Bolton  Loan  Soc,  12  C.  D.  679 ;  Bowling  and  Welhy^s  Contract, 
(1895)  1  Ch.  663. 
(h)  Nor  companies  registered  in  Scotland;  the  Act  of  1890  does  not 
apply  to  Scotland.    Scottish  Joint  Stock  Trust,  W.  N.  (1900)  1 14. 

The  fact  that  an  imregistered  company  has  disposed  of  its  business 
or  been  dissolved  is  not  necessarily  a  bar  to  a  winding-up  order, 
e.g.,  when  it  has  unpaid  creditors.    Family  Endoumtent  Soc,  5  Ch.  118. 

Certifioate  of  Incorporation. — Even  before  the  passing  of  the  Com- 
panies Act,  1900,*  it  was  reasonably  clear,  on  the  question  whether  a 
company  was  duly  incorporated  under  the  Companies  Act,  1862,  that 
the  certificate  of  incorporation  was  conclusive.  PeeVs  case  (1867),  L.  B. 
2  Ch.  674  ;  Oakes  v.  Turquand,  L.  E.  2  H.  L.  325,  354.  And  this  was 
so  even  where  less  than  seven  persons  subscribed  the  memorandum  of 
association.  The  dicta  to  the  contrary  in  National  Debenture  Corp., 
(1891)  2  Ch.  505,  were  in  conflict  with  the  principle  of  the  decision  of 
Lord  Cairns  in  PeeVs  case,  supra.  Legislative  sanction  to  this  view 
of  the  author  has  been  given  by  sect.  1  of  the  Companies  Act,  1900, 
by  which  all  certificates  of  incorporation,  whether  given  before  or  after 
the  passing  of  the  Act,  are  declared  to  be  **  conclusive  evidence  that 
all  the  requisitions  of  the  Companies  Acts  in  respect  of  registration 
and  of  matters  precedent  and  incidental  thereto  have  been  complied 
with,  and  that  the  association  is  a  company  authorised  to  be  registered 
and  duly  registered  under  the  Companies  Acts."  See,  further,  Part  I., 
8th  ed.  pp.  20  et  seg. 

What  Courts. 

Seotion  32  (2)  of  1890  provides  as  follows :  In  Part  IV.  of  the  Com-  <«The  Court.' 
panies  Act,  1862  [which  relates  to  ''winding-up  of  companies  and 
associations  under  this  Act "],  and  in  this  Act,  the  expression  "  the 
Court,"  when  used  in  relation  to  a  company,  shall,  unless  the  contrary 
intention  appears,  mean  the  Court  having  jurisdiction  under  this  Act 
to  wind  up  the  company;  and  sect.  81  of  1862,  which  previously 
defined  "  the  Court,"  is  accordingly  repealed  as  to  England  and  Wales 
by  sect.  33  of  1890. 
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Section  1  of  1890  proyides  as  follows : — 

(1.)  The  Courts  having  jurisdiction  to  wind  up  companies  in 
England  and  Wales  shall  be  the  High  Court,  the  Chancery  Courts  of 
the  Counties  Palatine  of  Lancaster  and  Durham,  the  County  Courts, 
and  (he  Stannaries  Court  [since  abolished]. 

(2.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or 
credited  as  paid  up  exceeds  ten  thousand  pounds,  a  petition  to  wind 
up  the  company  or  to  continue  the  winding-up  of  the  company  under 
the  supervision  of  the  Court  shall  be  presented  to  the  High  Court,  or, 
in  the  case  of  a  company  situate  within  the  jurisdiction  of  either  of 
the  Palatine  Courts  aforesaid,  either  to  the  High  Court  or  to  the 
Palatine  Court  having  jurisdiction. 

(3.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or 
credited  as  paid  up  does  not  exceed  ten  thousand  pounds,  and  the 
registered  office  of  the  company  is  situate  within  the  jurisdiction  of  a 
County  Court  having  jurisdiction  under  this  Act,  a  petition  to  wind 
up  the  company  or  to  continue  the  winding-up  of  the  company 
under  the  supervision  of  the  Court,  shall  be  presented  to  that  County 
Court. 

(4.)  Provided  that  where  a  company  is  formed  for  working  mines 
within  the  Stannaries,  and  is  not  shown  to  be  actually  working  mines 
beyond  the  limits  of  the  Stannaries,  or  to  be  engaged  in  any  other  under- 
taking beyond,  those  limits,  or  to  have  entered  itito  a  contract  /or  such 
working  or  undertaking,  a  petition  to  ivind  up  the  company,  or  to  continue 
the  winding-up  of  the  company  under  the  supervision  of  the  Court,  shall 
be  presented  to  the  Stannaries  Court  whatever  may  be  the  amount  of  the 
capital  of  the  compqny,  and  wherever  the  registered  office  of  the  company 
is  situate, 

(5.)  The  Lord  Chancellor  may  by  order  exclude  a  County  Court 
from  having  jurisdiction  under  this  Act,  and  for  the  purposes  of  such 
jurisdiction  may  attach  its  district,  or  any  part  thereof,  to  the  High 
Court,  or  to  any  other  County  Court,  and  may  revoke  or  vary  any 
such  order.  In  exercising  his  powers  under  this  section,  the  Lord 
Chancellor  shall  provide  that  a  County  Court  shall  not  have  jurisdic- 
tion under  this  Act  imless  it  has  for  the  time  being  jurisdiction  in 
bankruptcy. 

(6.)  Every  Court  having  jurisdiction  under  this  Act  to  wind  up  a 
company  shall,  for  the  purposes  of  that  jurisdiction,  have  all  the 
powers  of  the  High  Court,  and  every  prescribed  officer  of  the  Court 
shaU  perform  any  duties  which  an  officer  of  the  High  Court  may 
discharge  by  order  of  the  judge  thereof  or  otherwise  in  relation  to  the 
winding-up  of  a  company. 

See  llhhg  Motel  Co,,  (1893)  I  Q.  B.  248 ;  New  Far  Console,  (1898)  1  Q.  B. 
673,  669. 
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(7.)  Nothing  in  this  section  shall  invalidate  a  proceeding  by  reason 
of  its  being  taken  in  a  wrong  Court. 

The  High  Court  has  jtirisdiotion  to  wind  up  an  unlimited  company 
although  it  has  no  share  capital,  and  therefore  its  paid-up  capital 
cannot  be  said  to  exceed  or  be  under  10,000/.  North  qf  England  Iron 
Steamship  Ittiuranee  Co,,  (1900)  1  Gh.  481. 

The  words  in  italics  must  now  be  read  in  connection  with  the 
Stannaries  Court  (Abolition)  Act,  1 896,  which  abolishes  the  Stannaries 
Court  and  transfers  its  jurisdiction,  except  in  pending  cases,  to  certain 
County  Courts. 


As  to  the  High  Court. 

Section  2  of  1890  provides  as  follows : — 

Subject  to  general  rules  and  to  orders  of  transfer  made  imder  the  High  Court, 
authority  of  the  Supreme  Court  of  Judicature  Act,  1873,  and  the 
Acts  amending  it,  the  jurisdiction  of  the  High  Court  under  this  Act 
shall,  as  the  Lord  Chancellor  may  from  time  to  time  by  general 
order  direct,  be  exercised,  either  generally  or  in  specified  classes  of 
cases,  either  by  such  judge  or  judges  of  the  Chancery  Division  of  the 
High  Court  as  the  Lord  Chancellor  may  assign  to  exercise  that  juris- 
diction, or  by  the  judge  who  for  the  time  being  exercises  the  bank- 
ruptcy jurisdiction  of  the  High  Court. 

By  an  order  of  29th  November,  1890,  the  jurisdiction  of  the  High 
Court  was  vested  in  the  following  judges  of  the  Chancery  Division, 
namely,  Chitty,  North,  Stirling  and  Kekewich,  JJ. ;  but  on  26th 
March,  1892,  an  order  was  made  by  Lord  Halsbury,  L.  C,  and  Lord 
Coleridge,  C.  J.,  vesting  the  jurisdiction  in  Yaughan  Williams,  J., 
and  on  the  6th  November,  1897,  the  jurisdiction  was  vested  in 
Wright,  J. 

By  an  order  dated  December  16,  1902,  the  winding-up  jurisdiction 
was  sent  back  to  judges  of  the  Chancery  Division. 

Order  of  16th  December,  1902,  is  as  follows  :— 

Whereas,  by  the  order  dated  the  6th  day  of  November,  1897,  I  did 
order  that  on  and  after  the  2nd  day  of  November,  1897,  the  jurisdic- 
tion of  the  High  Court  under  the  Companies  (Winding-up)  Act,  1890, 
should  until  further  order  be  exercised  by  the  Honourable  Mr.  Justice 
Wright,  sitting  and  acting  for  the  purpose  of  the  exercise  of  such 
jurisdiction  as  an  additional  judge  of  the  Chancery  Division,  and  that 
the  said  judge  should  on  and  after  the  day  aforesaid  and  until  further 
order  be  the  judge  of  the  High  Court  assigned  for  the  purpose  of  the 
exercise  of  that  jurisdiction,  pursuant  to  the  Companies  (Winding-up) 
Act,  1890.  Now,  therefore,  I,  the  Bight  Honourable  Hardinge 
Stanley,  Earl  of  Halsbury,  Lord  High  Chancellor  of  Great  Britain,  do 


Digitized  by 


Google 


24  WINDING-UP  BY  THE  COURT,  [ChAP.  I 

hereby,  by  virtue  of  the  powers  Tested  in  me  by  sect.  2  of  the  Com- 
panies (Winding-up)  Act,  1890,  sect.  5  of  the  Supreme  Court  of 
Judicature  Act,  1884,  and  all  other  powers  enabling  me  in  that  behalf, 
order  that  on  and  after  the  10th  day  of  January,  1902,  the  jurisdiction 
of  the  High  Court  under  the  Companies  (Winding-up)  Act,  1890, 
shall,  until  further  order,  be  exercised  by  the  Honourable  Mr.  Justice 
Byrne  and  the  Honourable  Mr.  Justice  Buckley,  and  the  said  judges 
shall,  until  further  order,  be  the  judges  of  the  High  Court  assigned  for 
the  purpose  of  the  exercise  of  that  jurisdiction,  pursuant  to  the 
Companies  (Winding-up)  Act,  1890.  And  I  do  further  order  that  all 
matters  and  actions  in  the  Chancery  Division  which  are  on  the  10th 
day  of  January,  1902,  pending  before  Mr.  Justice  Wright  be  trans- 
ferred and  assigned  to  the  said  Mr.  Justice  Byrne  and  Mr.  Justice 
Buckley. 

This  order  should  be  read  in  conjunction  with  Bule  1  of  April,  1892, 
under  which  a  few  cases,  most  if  not  all  of  which  must  now  have 
come  to  an  end,  were  "retained"  by  Chitty,  North,  Stirling,  and 
Kekewich,  JJ.  The  practice  described  in  this  edition  does  not  apply 
to  those  cases.     See  B.  1  of  1903,  supruy  p.  11. 

Industrial  and  provident  societies  with  a  paid-up  capital  of  over 
1,000/.,  or  less  if  the  office  is  within  the  jurisdiction  of  the  Metro- 
politan Coimty  Courts,  are  now  wound  up  by  the  High  Court.  See 
56  &  57  Vict.  0.  39,  s.  58.  And  it  has  a  similar  jurisdiction  as  regards 
registered  building  societies.     57  &  58  Vict.  c.  47,  s.  8. 


As  to  the  Lancaster  Palatine  Court. 

Lancaster  The  jurisdiction  of  this  Court  extends  over  the  County  of  Lancaster, 

which,  for  the  purpose  of  the  exercise  of  such  jurisdiction,  is  divided 
into  two  districts,  namely,  the  Liverpool  District  and  the  Manchester 
District.  Prior  to  the  Act  of  1890,  the  jurisdiction  of  this  Court  in 
winding-up  was  regulated  by  13  &  14  Vict.  o.  43,  and  17  &  18  Vict, 
c.  82,  and  the  Chancery  of  Lancaster  Act,  1890  (53  &  54  Vict.  o.  23). 
But  now  the  Court  has  jurisdiction  under  sect.  1  of  the  Companies 
(Winding-up)  Act,  1890,  as  regards  companies  ** situate*'  within  the 
County  Palatine,  which  expression,  it  is  conceived,  will  be  held  to  mean 
companies  the  registered  offices  of  which  are  situate  within  the  juriB>- 
diction.  Section  1  does  not  give  to  this  Court  exclusive  jurisdiction ; 
the  High  Court  has  concurrent  jurisdiction  with  it  when  the  paid-up 
capital  is  over  10,000/.,  and  when  such  capital  does  not  exceed  that 
simi  the  County  Courts  have  exclusive  jurisdiction. 

As  to  industrial  and  provident  societies  and  registered  building 
societies,  see  56  &  57  Vict.  c.  39,  s.  58 ;  and  57  &  58  Yict.  o.  47,  s.  8. 
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As  to  the  Palatine  Court  of  Durham. 

The  juriBdictioii  of  this  Court  extends  over  oompanies  *' situate"  Durham, 
within  the  County  Palatine  of  Durham.     As  to  the  meaning  of  the 
word  ''situate,"  see  above.     The  jurisdiction  is  not  ezclusiye;   the 
High  Court  has  concurrent  jurisdiction  where  the  paid-up  capital  does 
not  exceed  10,000/.;  and  see  52  &  53  Yict.  o.  47. 


As  to  the  Stannaries  Court. 

This  Court  was  abolished  as  from  the  1st  of  January,  1897,  by  the  Stannaries. 
Stannaries  Court  (Abolition)  Act,  1896  (59  &  60  Vict.  c.  45),  but  in 
order  to  understand  where  its  jurisdiction  has  gone  it  is  necessary  to 
refer  to  the  previous  enactments. 

Under  sect.  81  of  the  Act  of  1862,  this  Court  had  jurisdiction  over 
certain  companies,  namely,  companies  ''  engaged  in  working  any  mine 
within  and  subject  to  the  jurisdiction  of  the  Stannaries."  By  sect.  28 
of  the  Stannaries  Act,  1887  (50  &  51  Yict.  c.  43),  its  jurisdiction  was 
extended;  and  by  sect.  1  of  1890,  the  jurisdiction  of  this  Court 
was  defined  in  very  wide  terms,  and  extended  to  every  ''company 
formed  for  working  mines  within  the  Stannaries,  and  not  shown  to  be 
actually  working  mines  beyond  the  limits  of  the  Stannaries,  or  to  be 
engaged  in  any  other  undertaking  beyond  those  limits,  or  to  have 
entered  into  a  contract  for  such  working  or  undertaking ; "  and  in  the  case 
of  such  a  company  the  Stannaries  Court  appears  to  have  had  exclusive 
jurisdiction  in  winding-up,  and  that  whether  the  capital  was  more  or 
less  than  10,000/.,  and  whether  the  registered  office  of  the  company  was 
situate  within  the  Stannaries  or  elsewhere.  Nevertheless,  notwith- 
standing the  generality  of  the  concluding  words  of  paragraph  4  of 
sect.  1  of  1890,  the  Stannaries  Court  did  not,  it  is  apprehended,  under 
that  section,  obtain  jurisdiction  over  any  company,  unless  the  regis- 
tered office  of  the  company  was  situate  in  England  or  Wales.  See 
sect  31  of  1890. 

In  New  Terras  Tin  Mining  Co.,  (1894)  2  Ch.  344,  it  was  held  that 
where  a  company  was  formed  for  working  mines  within  the  Stannaries, 
"  or  elsewhere  in  England,"  but  was  not  shown  to  be  actually  working 
mines  beyond  the  limits  of  the  Stannaries,  the  Stannaries  Court  was 
the  Court  having  jurisdiction  to  wind  it  up. 

By  the  Stannaries  Court  (Abolition)  Act,  1896  (see  infra),  and  an 
order  made  thereunder  on  Dec.  16th,  1896,  the  jurisdiction  of  the 
Stannaries  Court  has  been  transferred  to  the  County  Courts  of 
Cornwall.    See  p.  706,  infra. 
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As  to  the  County/  Courts, 

Connty  Under  the  Act  of  1862,  the  County  Courts  had  no  jurisdiction  to  wind 

up  companies;  but  under  sects.  44 — 46  of  the  Companies  Act,  1867 
(now  repealed  by  the  Act  of  1890),  power  was  given  to  the  High  Court 
to  transfer  the  winding-up  to  a  County  Court,  and  occasionally  orders 
for  transfer  were  made  accordingly.  The  County  Courts  had  also 
exclusive  jurisdiction  to  wind  up  building  societies  under  the  Building 
Societies  Act,  1874,  and  industrial  and  provident  societies.  County 
Courts,  with  few  exceptions,  were  by  the  Act  of  1890  invested  with  full 
winding-up  jurisdiction  as  regards  a  company  with  a  capital,  paid  up 
or  credited  as  paid  up,  which  does  not  exceed  10,000/.,  and  a  regis- 
tered office  situate  within  the  jurisdiction  of  the  County  Court.  They 
have  jurisdiction,  limited  by  reference  to  the  amount  of  paid-up  capital, 
in  the  cases  of  industrial  and  provident,  and  registered  building 
societies.  See  56  &  57  Vict.  c.  39,  s.  58  ;  57  &  58  Vict,  c.  47,  s.  8,  and 
infra,  Chap.  LII.,  and  Appendix  A. 

The  County  Court  is  invested,  for  the  purpose  of  its  winding-up 
jurisdiction,  with  all  the  powers  of  the  High  Court,  and  is  not  there- 
fore a  Court  to  which  a  prohibition  can  be  granted.  New  Far  Con- 
sols (2),  (1898)  1  Q.  B.  669.  And  BeeNeio  Far  Consols,  (1898)  1  Q,  B. 
573 ;  Skinner  v.  Northallerton  C  C  Judge,  (1898)  2  Q.  B.  680. 

And  by  the  Stannaries  Court  (Abolition)  Act,  1896,  s.  1  (1),  "On 
the  commencement  of  this  Act" — ^the  1st  Jan.  1897 — "the  Court  of 
the  Vice-Warden  of  the  Stannaries  shall  cease  to  exist,  except  for  the 
purpose  of  continuing  and  concluding  proceedings  pending  in  that 
Court  at  that  date,  and  as  from  that  date  all  jurisdiction  and  powers 
of  the  said  Court  and  its  officers  shall,  except  as  aforesaid,  be  trans- 
ferred to  and  vested  in  such  of  the  County  Courts  as  the  Lord  Chancellor 
may  by  order  direct,  and  be  exercised  subject  to  and  in  accordance 
with  rules  of  Court  for  regulating  the  procedure  in  County  Courts. 
(2)  Provision  may  be  made  by  order  of  the  Lord  Chancellor  .  .  ,  for 
transferring  to  a  County  Court  any  proceedings  pending  in  the  said 
Court  at  the  commencement  of  this  Act." 

By  an  order  of  the  Lord  Chancellor,  dated  the  16th  December, 
1896,  the  jurisdiction  of  the  Stannaries  Court  is  transferred  to  the 
County  Courts  of  Cornwall.  As  to  the  practice,  see  County  Court 
Eules,  1903,  infra,  p.  706. 

An  order  of  the  Lord  Chancellor  of  November  29,  1890,  excluded 
from  having  jurisdiction  under  the  Companies  (Winding-up)  Act, 
1890,  County  Courts  then  excluded  from  bankruptcy  jurisdiction,  and 
the  district  of  any  such  County  Court  was,  for  the  purposes  of  juris- 
diction under  the  Act  of  1890,  attached  to  the  Court  to  which  that 
district  was  attached  for  the  purposes  of  jurisdiotion  in  bankruptcy. 

But  the  order  of  November  29,  1890,  and  other  orders  amending  it 
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were  annulled  by  the  Ooiinty  Courts  (Bankruptcy  and  Companies 
Winding-up)  Jurisdiction  Order,  1899,  which  points  out  what  County 
Courts  have  now  winding-up  jurisdiction.  The  districts  are  specified 
in  the  County  Courts  (Districts)  Order  in  Council,  1899.  See  further, 
as  to  these  orders.  Chap.  TJT. 

The  Metropolitan  County  Courts  being  excluded  from  bankruptcy 
jurisdiction  (Bankruptcy  Act,  1883,  ss.  92,  93),  the  High  Court  has 
jurisdiction  to  wind  up  companies  which,  but  for  such  exclusion,  those 
County  Courts  would  have  had  jurisdiction  over.  Court  Bureau^ 
W.  N.  (1891)  15.    This  is  not  altered  by  the  orders  of  1899. 


General  Provision  as  to  Jurisdiction. 

Attention  should  be  directed  to  para.  7  of  sect.  1  of  1890,  iuprat  p.  23.  Wrong  CJonrt. 
The  words  in  that  paragraph  are  identical  with  those  of  sect.  95  (3) 
of  the  Bankruptcy  Act,  1883,  under  which  it  has  been  held  that  if  an 
order  is  made  without  objection,  it  is  not  invalidated  by  the  fact  of 
its  being  made  by  the  wrong  Court ;  but  that  if  the  petition  is  wilfully 
presented  to  the  wrong  Court,  this  is  ground  for  dismissing  it.  Ex 
parte  May^  Re  Brightmore^  14  Q.  B.  D.  37 ;  Ex  parte  French^  Re  French, 
24  Q.  B.  D.  63.  In  case  of  inadvertence  the  proceedings  can  after- 
wards be  transferred  to  the  proper  Court.  Ex  parte  French ^  uhi  supra; 
BuUer  and  Bassett  Co.,  35  S.  J.  260;  Milford  Haven  Shipping  Co., 
W.  N.  (1895)  16. 

As  to  transferring  winding-up  proceedings,  see  Chap.  XL. 


Limits  of  Jurisdiction. 

The  Acts  of  1862  to  1900  do  not  contain  any  provision  like  sect.  102  Limlte. 
of  the  Bankruptcy  Act,  1883,  empowering  the  Court  to  decide  ''all 
questions  which  may  arise  in  any  case  of  bankruptcy  which  the  Court 
may  deem  it  expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribution  of  property  in  any 
such  case." 

The  Acts  give  the  Court  jurisdiction  over  outsiders  in  specified 
cases,  and  the  jurisdiction  is  confined  to  those  cases.  Hence  an  agree- 
ment between  the  company  and  an  outsider  cannot  be  impeached  in 
the  winding-up ;  an  action  must  be  brought.  Imperial  Bank  of  China, 
1  Ch.  339.  And  although  sect.  100  of  the  Act  of  1862,  and  sect.  10  of 
the  Act  of  1890,  give  jurisdiction  in  specified  cases,  the  jurisdiction  is 
limited  to  such  cases.  Ex  parte  Hawkins,  3  Ch.  787 ;  Ilkleg  Hotel  Co,, 
(1893)  1  O.  B.  248  ;    Carter's  case,  31  C.  D.  496  ;   Feltom's  Executors* 
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ca$ej  1  Eq.  219;  Bangor  Sf  North  Wales,  8fc,  Protection  Association^ 
W.  N.  (1899)  93.  So,  too,  a  secured  creditor  is  primd  facie  an  out- 
sider. Lhyd  V.  David  Lloyd  Sf  Co,,  6  C.  D,  339 ;  Gaudet  Freres  Co., 
12  0.  D.  882.  Where,  as  regards  a  particular  matter,  there  is  no 
jurisdiction  in  the  winding-up,  it  is  necessary  to  resort  to  an  action — 
e.g.,  as  to  the  amount  of  remuneration  payable  to  a  receiver  appointed 
under  a  power  in  debentures  issued  by  the  company.  Vimbos,  Ltd., 
(1900)  1  Oh.  470— and  this  action  can  be  transferred  to  the  winding-up 
judge. 
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CHAPTER  n. 

COMMON  FORMS  AND  GENERAL  PROCEDURE. 


Forms. 

Bt  "R,  203  of  1903  the  forms  prescribed  by  rules  and  orders  speoified 
in  the  schedule  to  the  Bules  of  1903  (viz.,  those  mentioned  supra, 
p.  11)  were  reyoked  and  annulled. 

B.  8  of  1903.— (1)  The  forzoB  in  the  Appendix  [to  the  Boles  of  1908],  where 
applicable,  and  where  they  are  not  applicable  formB  of  the  like  character,  -with  such 
rariations  as  drcomstanoes  may  require,  shall  be  nsed.  Where  saoh  forms  are 
appUcable,  any  costs  occasioned  by  the  use  of  any  other  or  more  prolix  forms  shall 
be  borne  by  or  disallowed  to  the  party  using  the  same,  unless  the  Court  shall 
otherwise  direct. 

(2)  FroYided  that  the  Board  of  Trade  may  from  time  to  time  alter  any  forms 
which  relate  to  matters  of  an  administrative  and  not  of  a  judicial  character,  or 
substitute  new  forms  in  lieu  thereof.  Where  the  Board  of  Trade  alters  any  form, 
or  substitutes  any  new  form  in  lieu  of  a  form  prescribed  by  these  rules,  such 
altered  or  substituted  form  shall  be  published  in  the  London  Gazette,  [Formerly 
R.  3  of  1890.  As  to  effect  of  neglect  to  publish,  see  Jonee  t.  Hobson,  (1901) 
1  Q.  B.  673.] 

B.  198  of  1908.— The  Board  of  Trade  may  from  time  to  time  issue  general  orders 
or  regulations  for  the  purpose  of  regfulating  any  matters  under  the  Act  or  the 
rules  which  are  of  an  administrative  and  not  of  a  judicial  character.  Judicial 
notice  shall  be  taken  of  any  general  orders  or  regulations  which  are  printed  by  the 
King's  printers,  and  purport  to  be  issued  under  the  authority  of  the  Board  of 
Trade.    [Formerly  R.  176  of  1890.] 


General  Practice  of  Supreme  Court. 

E.  801  of  1908.— In  all  proceedings  in  or  before  the  Oourt,  or  any  judge, 
registrar,  or  officer  thereof,  or  over  which  the  Court  has  jurisdiction  under  the  Acts 
and  rules,  where  no  other  provision  is  made  by  the  Acts  or  rules,  the  practice, 
tnrocedure,  and  regulations  shall,  unless  the  Oourt  otherwise  in  any  special  case 
directs,  ' 
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In  thb  High  Coust,  be  in  accordance  with  the  rules  of  the  Supreme  Court  and 
practice  of  the  High  Court ;  and 

In  a  Faiatinb  Coubt  and  County  Cottbt,  in  accordance,  as  far  as  practicable, 
with  the  existing  rules  and  practice  of  the  Court  in  proceedings  for  the  administra- 
tion  of  assets  bj  the  Court. 

The  jurisdiction  and  powers  of  the  Stannaries  Court  are  now 
transferred  to  the  County  Courts  of  Cornwall,  and  are  tobe  *'  exercised 
subject  to  and  in  accordance  with  rules  of  Court  for  regulating  the 
procedure  in  County  Courts."  Stannaries  Court  (Abolition)  Act,  1896, 
s.  1 ;  order  of  L.  C.  of  16th  Dec.  1896,  and  see  E.  6  of  the  County 
Court  (Stannaries  Jurisdiction)  Eules,  1897,  supra,  p.  16. 


IntituUng  Companies  Acts. 

See  B.  11  of  1903  (note  to  Form  1)  as  to  intituling  proceedings  in 
the  High  Court,  ''In  the  Matter  of  the  Companies  Acts,  1862  to 
1900."  By  sect.  2  of  the  Short  Titles  Act,  1896  (59  &  60  Vict.  c.  14), 
it  is  provided  as  follows : — 

(1.)  Each  of  the  groups  of  Acts  mentioned  in  the  Second  Schedule  to  this  Act 
may,  without  prejudice  to  any  other  mode  of  citation,  be  dted  by  the  ooUectiTe 
title  therein  mentioned  in  that  behalf.  (2.)  If  it  is  provided  that  any  Act  passed 
after  this  Act  may,  as  to  the  whole  or  any  part  thereof,  be  cited  with  any  of  the 
groups  of  Acts  mentioned  in  the  Seoond  Schedule  to  this  Act,*  or  with  any  group  of 
Acts  to  which  a  collective  title  has  been  g^ven  by  any  Act  passed  before  this  Act, 
that  group  shall  be  construed  as  including  that  Act  or  part,  and,  if  the  collective 
title  of  the  group  states  the  first  and  last  years  of  the  group,  the  year  in  which  that 
Act  is  passed  shall  be  substituted  for  the  last  year  of  the  group,  and  so  on  as  often 
as  a  subsequent  Act  or  part  is  added  to  the  group. 

In  the  Second  Schedule  to  the  Act  the  collective  title  **  The  Com- 
panies Acts,  1862  to  1893,"  is  given  to  the  following  statutes : — The 
Companies  Act,  1862,  the  Companies  Seals  Act,  1864,  the  Companies 
Act,  1867,  the  Joint  Stock  Companies  Arrangement  Act,  1870,  the 
Companies  Act,  1877,  the  Companies  Act,  1879,  the  Companies  Act, 
1880,  the  Companies  (Colonial  Begisters)  Act,  1883,  the  Companies 
Act,  1886,  the  Companies  (Memorandum  of  Association)  Act,  1890,  the 
Companies  (Winding-up)  Act,  1890,  the  Directors' Liability  Act,  1890, 
and  the  Companies  (Winding-up)  Act,  1893. 

By  sect.  36  of  the  Companies  Act,  1900,  that  Act  may  be  cited 
with  the  Companies  Acts,  1862  to  1898.  Those  Acts  form  the  group 
of  Acts  mentioned  in  the  Second  Schedule  to  the  Short  Titles  Act, 
1896,  and  they  and  the  Act  of  1900  may  therefore,  irrespective  of 
B.  11  of  1903,  tn/ra,  be  cited  in  winding-up  proceedings  as  "The 
Companies  Acts,  1862  to  1900."    The  Act  of  1900  contains  several 
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proviaions  with  reference  to  winding-up,  wliich  are  mentioned  suproy 
Chap.  I. 


Form  1. 

General  title 
(High  Court). 


Form  1  of 
1903. 


In  the  High  Court  of  Justice.  No. of  19- 

Companies  (Winding-up). 

Mr.  Justice . 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 
and 
In  the  matter  of  the  [insert  full  name  of  company/']  Coy,  Limtd. 

B.  11  of  1908  provides  that — (1.)  Every  prooeediag  in  a  winding-up  matter  to  Assignment 
-which  these  rules  apply  shall  be  dated,  and  shall  with  any  necessary  additions  be  to  registrar, 
intituled  as  follows : — 

In  the Court. 

Companies  (Winding-up). 

In  the  matter  of  the  Companies  Acts,  1862  to  1900,  with  the  name  of  the 
matter  to  which  it  relates.    Numbers  and  dates  may  be  denoted  by  figures. 

(2.)  The  first  proceeding  in  every  winding-up  matter  shall  have  a  distinctive 
number  assigned  to  it  in  the  office  of  the  registrar,  and  all  proceedings  in  any 
matter  subsequent  to  the  first  proceeding  shall  bear  the  same  number  as  the  first 
proceeding.  [Formerly  R.  6  of  April,  1892.]  Form  1  of  1903  requires  the  judge's 
name  to  be  stated. 

When  a  winding-up  is  transferred  from  one  Court  to  another,  it  is  to  receive  a 
new  distinctive  number.    R.  46  of  1903  [formerly  R.  14  of  1890]. 

In  the  winding-up  of  industrial  and  provident  societies  insert  first,  <*  In  the 
matter  of  the  Industrial  and  Provident  Societies  Act,  1893,  and."  See  sect.  68  of 
the  Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict.  c.  39). 

In  the  winding-up  of  a  building  society  under  the  Act  of  1874  insert  first,  "  In 
the  matter  of  the  Building  Societies  Acts,  and.*'  See  sect.  29  of  the  Building 
Societies  Act,  1894  (57  &  58  Vict.  c.  47). 


In  the  Chancery  of  the  County  Palatine  of  Lancaster. 
[Manchester]  District. 

Companies  (Winding-up). 

In  the  matter  of  the  Cos  Acts,  1862  to  190.0, 

and 

In  the  matter  of  the '-  Coy,  Limtd. 

B.  11  of  1903,  mpra^  applies  to  all  Courts  having  winding-up  jurisdiction. 


Form  2. 

General  title 
(Lancaster 
Palatine 
Court). 


In  the  Chancery  of  the  County  Palatine  of  Durham. 
Companies  (Winding-up). 

In  the  matter  of  the  Gob  Acts,  1862  to  1900, 

and 

In  the  matter  of  the Coy,  Limtd. 

See  B.  11  of  1903,  supra, 

Ab  to  building  4U]d  industrial  sodeties,  see  notes  to  Form  1. 


Form  3. 

General  titie 
(Durham 
Palatine 
Court). 
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Form  4.     In  the  County  Oonrt  of ,  holden  at . 


General  title 
(County 
Court). 
Form  2  of 
1903. 


No. of  19—. 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  matter  of  the  [insert  Jull  name  of  company']  Coy,  limtd. 

See  B.  11  of  1903,  ittpra, 

Ab  to  registered  btiildmg  Bodoties  and  indostrial  and  provident  societies,  see 
Form  5,  and  notes  to  Form  1. 


Form  6,     In  the  County  Court  of ,  holden  at . 

General  title  Companies  (Winding-up). 

(BuUding  and  In  the  matter  of  the  Building  Societies  Acts 

l^e^!        C^''  -^  *^®  matter  of  the  Industrial  and  Provident  Societies  Act,  1893], 

and 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  matter  of  the Society. 

See  infraf  pp.  713  and  716. 


General  title 

(Stannaries 

Cases). 


Form  5a.    in  the  County  Court  of  Cornwall,  held  at  Truro  (Stannaries  Jurisdiction). 
Companies  (Winding-up). 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  matter  of  the Coy,  Limtd. 

As  to  the  aboTS  title,  see  R.  10  of  County  Courts  (Stannaries  Jurisdiction)  Rules, 
1897,  and  R.  11  of  1903,  supra.    See  also  infra^  p.  706. 

The  Stannaries  Court  is  now  abolished,  and  its  jurisdiction  is  Tested  in  the 
County  Courts  of  Cornwall.  See  Stannaries  Court  (AboUtion)  Act,  1896 ;  order  of 
L.  C.  16th  Deo.  1896. 


Office  of 
registrar  in 
High  Court. 


Proceedings  to  be  Attached  to  Kegistrars. 

B.  4  of  1908. — (1.)  All  proceedings  in  the  winding-up  of  companies  in  the  High 
Court  shall  from  time  to  time  be  attached  to  one  or  more  of  the  registrars,  who 
shall,  together  with  the  necessary  clerks  and  officers,  and  subject  to  the  Acts 
and  rules,  act  under  the  gfeneral  or  special  directions  of  the  judge. 

(2.)  Every  other  regpistrar  may  act  for  and  in  place  of  such  registrar  as  above 
mentioned  in  all  proceedings  under  the  Acts  and  rules,  including  the  holding  of 
public  examinations,  and  when  so  acting  such  other  registrar  shall  be  deemed  to  be 
the  registrar  for  the  purposes  of  the  Acts  and  rules. 

(3.)  In  every  cause  or  matter  within  the  jurisdiction  of  the  judge,  whether  by 
Tirtue  of  the  Acts  or  by  transfer  or  otherwise,  the  reg^stimr  shall,  in  addition  to  his 
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powers  and  duties  under  the  rules,  have  all  the  powers  and  duties  of  a  master, 
registrar  or  taxing  master. 

[Suh-clauses  1  and  2  are  taken  from  R.  2  of  April,  1892.  Suh-olause  3  is  taken 
from  R.  2  of  Aug.  1892.] 

By  R.  2  of  1903,  "  *  registrar'  means  in  the  High  Court  any  of  the  registrars  in 
bankruptcy  of  the  High  Court,  and  any  person  who  shall  be  appointed  to  fill  the 
office  of  registrar  under  these  rules,  and  where  a  winding-up  of  a  company  is  in 
the  District  Registry  of  Liverpool  or  Manchester  means  the  district  registrar ;  and 
in  a  County  Court  where  there  are  joint  registrars  means  either  of  such  registrars, 
or  a  deputy  reg^istrar,  and  in  any  Court  other  than  the  High  Court  means  the 
officer  of  the  Court  whose  duty  it  is  to  exercise  in  relation  to  a  winding-up  the 
functions  which  in  the  High  Court  are  exercised  by  a  registrar  or  master.' ' 

Quare,  whether  R.  4  (3)  of  1903  is  confined  to  registrars  in  proceedings  in  thfi 
High  Court. 

By  R.  2  of  1903  "  '  judge '  means  in  the  High  Court  the  judge  who  for  the  time 
being  exeroises  the  jurisdiction  of  the  High  Court  to  wind  up  companies ;  and  in 
any  other  Court  the  judge  thereof,  or  officer  who  exercises  the  powers  of  the  judge 
thereof." 


File  of  Proceedings. 

In  the  Sigh  Court. 

B.  16  of  1003. — ^All  petitions,  affidavits,  summonses,  orders,  proofs,  notices, 
depositions,  biUs  of  ooets,  and  other  proceedings  in  the  High  Court  in  a  winding-np 
matter  shall  be  kept  and  remain  of  record  in  the  office  of  the  registrar  in  one  con- 
tinuous file,  and  no  proceeding  in  any  winding-up  matter  shall  be  filed  in  the 
Central  Office.    [Formerly  R.  11  of  April,  1892.] 

B.  76  (2)  of  1908. — The  notes  of  the  depositions  of  a  person  examined  under  Filing  and 
sect.   115  of  the  Companies  Act,   1862,  or  under  any  order  of  the  Court  before  custody  of 
Hie  Court,  or  before  any  officer  of  the  Court,  or  person  appointed  to  take  such  ^^^^J^^'^ 
an  examination  (other  than  the  notes  of  the  depositions  of  a  person  examined  private 
at  a  public  examination  imder  sect.  8  of  the  Act  of  1890),  shall  not  be  filed,  examinations, 
or  be  open  to  the  inspection  of  any  creditor,  contributory,   or   other  person, 
except  the  official  receiver  or  liquidator,  unless  and  until  the  Court  shall  so 
direct,  and  the  Court  may  from  time  to  time  g^ve  such  general  or  special  direc- 
tions as  it  shall  think  expedient  as  to  the  custody  and  inspection  of  such  notes, 
and  the   furnishing  of  oopies  of   or   extracts  therefrom.      [Formerly  R.   1  of 
November,  1895.] 

This  provision  was  made  in  consequence  of  Standard  Gold  Mining  Co.,  (1895) 
2  Ch.  645. 

Depositions  taken  under  sect.  115  of  1862  are  generally  treated  as  private,  and 
the  Court  will  not  order  them  to  be  shown  in  the  absence  of  some  clear  reason  for 
ordering  their  inspection.    MerchanU^  Firs  Ofict,  (1899)  1  Ch.  432. 

As  to  imposing  undertakings  not  to  disclose  information  obtained  at  examinations, 
see  London  and  Northern  Bank^  Archer's  ease,  W.  N.  (1901)  236,  247  ;  Ibid.  Haddock's 
ease,  (1902)  2  Ch.  73. 

The  files  are  kept  at  Room  88,  but  applications  for  inspection  are  made  in 
Room  66,  Bankruptcy  Buildings,  Carey  Street,  W.C. 

As  to  stitching  margins  in  documents  to  be  filed,  see  Practice  Note  of  15th 
February,  1893,  in  Appendix. 

P.  D 
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Use  of  file  by 
Board  of 
Trade  and 
official 
receiver. 


Form  6. 

Application 
for  inspection 
of  file  (High 
Court). 


In  Courts  other  than  High  Court. 

B.  17  of  1903.— In  Courts  other  than  the  High  Court  a  file  of  proceedings  in 
eyerj  winding-up  matter  shall  be  kept,  on  which,  subject  to  the  directions  of  the 
Court,  all  petitions,  affidavits,  summonses,  orders,  proofs,  notices,  depositions,  and 
other  proceedings  in  the  matter  shall  be  placed  and  remain  of  record  as  far  as 
possible  in  continuous  order.     [B.  31  of  Apnl,  1892,  amended.] 

And  see  R.  76  of  1903,  tupra. 

The  words  ''  subject  to  the  directions  of  the  Court "  are  new. 

Defacing  Stamps, 

B.  21  of  1908.— Every  officer  of  a  Court  who  shall  receive  any  doonment  to  which 
an  adhesive  stamp  shall  be  affixed,  shall  immediately  upon  receipt  of  the  doonment 
deface  the  stamp  thereon,  in  the  High  Court  by  perforation,  or  in  such  manner  as 
the  Commissioners  of  Inland  Revenue  may  from  time  to  time  direct,  and  in  any 
other  Court  by  writing  partly  on  the  stamp  and  partly  on  the  document  the  name 
of  the  matter,  or  in  such  other  manner  as  the  Commissioners  of  Inland  Revenue 
may  from  time  to  time  direct,  and  no  such  document  shall  be  filed  or  delivered  until 
the  stamp  thereon  shall  have  been  defaced  in  manner  aforesaid ;  and  it  shall  be  the 
duiy  of  the  party  presenting  or  receiving  such  document  to  see  that  the  defacement 
hereby  prescribed  has  been  duly  made. 

This  rule  is  new  in  winding-up. 

Inspection  of  File  in  all  Courts. 

B.  19  of  1908. — Every  person  who  has  been  a  director  or  offioer  of  a  company 
which  is  being  wound  up,  and  every  duly  authorised  offioer  of  the  Board  of  Trade, 
shall  be  entitled,  free  of  charge,  and  every  contributory  and  every  creditor  whose 
claim  or  proof  has  been  admitted,  shall  be  entitled  on  payment  of  a  fee  of  one 
shilling  for  each  hour  or  part  of  an  hour  occupied,  at  all  reasonable  times,  to  in- 
spect the  file  of  proceedings  and  to  take  copies  or  extracts  from  any  document 
therein,  or  to  be  furnished  with  such  copies  or  extracts  at  a  rate  not  exoeeding 
fourpence  per  folio  of  seveniy-two  words.     [R.  32  of  April,  1892,  varied.] 

This  must  be  read  subject  to  R.  76  of  1903,  supra, 

B.  20  of  1908. — ^Where,  in  the  exercise  of  their  functions  under  the  Acts  or  rules, 
the  Board  of  Trade  or  the  official  receiver  requires  to  inspect  or  use  the  file  of  pro- 
ceedings, the  registrar  shall  (unless  the  file  is  at  the  time  required  for  use  in  Court 
or  by  him),  on  request,  transmit  the  file  of  proceedings  to  the  Board  of  Trade  or 
official  receiver,  as  the  case  may  be.     [R.  33  of  April,  1892,  varied.] 


No. 

-  day  of 


of. 


19—. 


19—. 


The  High  Court  of  Justice. 
Companies  (Winding-up). 

Re . 

Application  for  inspection  of  file  of  proceedings  in  this  matter. 

I  appear  for . 

Name  of  Solicitor . 

Address . 

If  the  leave  of  the  Court  is  required  under  R.  76  of  1903,  iuptay  a  summons  mAy 
be  framed  on  the  lines  of  that  in  Standard  Gold  Mining  Co.,  (1897)  2  Ch.  645 ;  and 
see  Merchant*  Fire  Office,  (1899)  1  Ch.  432. 
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Register  of  Petitions. 


No.  of 
Petition. 


Name  of 
Oompanj. 


Address  of 

registered 

Office. 


Description 

of 
Company. 


Date  of 
Petition. 


F^tioner. 


Date  of 

Winding-np 

Order. 


Form  7. 

Register  of 
petitions  to 
be  kept  in 
the  Courts. 
Form  102  of 
1903. 


Books  to  be  kept  and  Betxjbns  made  by  Officers  of  the  Court. 

B.  101  of  1903.— (1)  In  the  High  Court  the  registrar,  and  in  the  district  registriee 
of  the  High  Court  at  Liyerpool  and  Manchester  respeotiyelj  the  district  registrars 
of  the  High  Court,  and  in  a  Court  other  than  the  High  Court  the  registrar  shall 
keep  books  according  to  the  forms  in  the  Appendix,  and  the  particulars  g^ven  under 
the  different  heads  in  such  books  shall  be  entered  forthwith  after  each  proceeding 
has  been  concluded. 

(2)  The  officers  of  the  Courts  whose  duty  it  is  to  keep  the  books  prescribed  by 
these  rules  shall  make  and  transmit  to  the  Board  of  Trade  such  extracts  from  their 
books,  and  shall  furnish  the  Board  of  Trade  with  such  information  and  returns  as 
the  Board  of  Trade  may  from  time  to  time  require.  [Formerly  Rr.  150  and  151  of 
1890.] 


Nmnlier  of 

Windtn^np 

Order. 


Number  of 
Petition. 


Date  of 
Petition. 


Dateof  DatesofPabUc 

Winding-np       Escaminations 
Order.  (if  any). 


liquidator. 


Forms. 

Register  of 
winding-up 
orders  to  be 
kept  in  the 
Courts. 
Form  101  of 
1908. 


See  rules  at  foot  of  Form  7. 


Eequirements  as  to  Paper  and  Printino. 

B.  IS  of  1908.— All  proceedings  shall  be  written  or  printed,  or  partly  written  or 
partly  printed,  on  paper  of  the  size  of  13  inches  in  length  and  8  inches  in  breadth, 
or  thereabouts ;  but  no  objection  shall  be  allowed  to  any  proof,  affidavit,  or  proxy 
on  account  only  of  its  being  written  or  printed  on  paper  of  other  size.  [Formerly 
R.  7  of  1892.] 

Irregxtlaritt  and  Extension  of  Time. 

B.  900  of  1908.— (1)  Ko  prooeeding  under  the  Acts  or  the  rules  shall  be 
fnyalidated  by  any  formal  defect  or  by  any  irregularity,  unless  the  Court  before 
which  an  objection  is  made  to  the  proceeding  is  of  opinion  that  substantial  injustice 
has  been  caused  by  the  defect  or  irregularity,  and  that  the  injustice  cannot  be 
remedied  by  any  order  of  that  Court. 
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(2)  No  defect  or  irregalaiity  in  the  appointment  or  election  of  a  reoeiver, 
liquidator,  or  member  of  a  committee  of  inspection  shall  vitiate  any  act  done  by 
him  in  good  faith.    [Formerly  R.  177  of  1890.] 

B.  199  of  1908. — ^The  Ck>urt  may,  in  any  case  in  which  it  shall  see  fit,  extend  or 
abridge  the  time  appointed  by  the  rules  or  fixed  by  any  order  of  the  Court  for 
doing  any  act  or  taking  any  proceeding.     [Formerly  R.  176  of  1890.] 

The  time  for  filing  affidavits  in  opposition  to  a  petition,  or  in  reply,  fixed  by 
.  what  is  now  R.  35  (I)  of  1903,  may,  but  will  not  as  of  course,  be  extended.  Per 
Romer,  J.,  in  Uniquia^  Ld  ,  40  S.  J.  621. 

B.  8.  C.  1888,  0.  LIV.  r.  4e. — In  case  of  summonses  for  time  only,  the  summons 
may  be  served  on  the  day  previous  to  the  return  thereof. 

It  is  not  necessary  to  draw  up  the  order  unless  the  Court  or  judge  otherwise 
directs.    R.  S.  C.  1883,  O.  62,  r.  14. 


Form  9. 

Notice  of 
motion. 


How  appUv 
cations  to 
be  made. 


Applications  in  Court. 

In  High  Court 

In  the  High  Court  of  Justice.  No.  —  of  19 — . 

Companies  (Winding-up). 
Mr.  Justice . 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  matter  of  [/w//  nanie  of  company']  Coy,  Limtd. 

Take  notice  that  the  Court  wOl  be  moved  on day,  the day 

of ,  19—. 

[7/*  the  motion  is  to  be  heard  at  a  specially  appointed  hour^  state  the 
fact :  as :  at  eleven  of  the  clock  in  the  forenoon  of  that  day],  or  so 
soon  thereafter  as  counsel  can  be  heard. 

[^Here  state  on  whose  behalf  the  motion  is  to  be  made ;  as  :]  by  Mr.  A., 
as  counsel  on  the  part  of  the  [off  recr  and]  liqr  of  the  above-named 
coy,  that  [here  state  the  object  of  the  motion]. 

[If  special  leave  has  been  obtained  to  give  the  notice  for  a  non-motion 
day  or  for  a  motion  day  short  of  the  ordinary  two  clear  days  after  service^ 
or  for  a  special  hour  and  place  ^  state  the  fact ;  as :]  And  take  also  notice 
that  special  leave  [see^  as  to  necessity  of  mentioning  this,  Dawson  v. 
Beeson^  22  Ch.  Div.  504]  to  give  this  [short]  notice  of  motion  for  the 
day  (and  hour  and  place)  afsd  has  been  this  day  obtained  from  his 
lordship,  Mr.  Justice [or  as  the  case  may  be]. 

Dated  this day  of ,  19 — . 

B.  C,  of , 

Solor  for  the  [off  recr  and]  liqr  of  the  above- 
named  coy  [or  as  the  case  may  be]. 

To  [insert  names  of  solors  or  parties  to  whom  the  notice  is  to  be 
given].     See  E.  S.  C.  1883,  App.  B.  No.  11. 

As  to  additional  title  in  case  of  building  and  industrial  societies,  see  Fonn  5  and 
notes  to  Form  1 . 
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B.  8  of  1908.^(1)  Every  application  in  Court,  other  than  a  petition,  shall  be 
made  by  motion,  notice  of  which  shall  be  served  on  every  person  against  whom  an 
order  is  sought,  or  who  is  affected  by  the  application,  not  less  than  two  dear  days 
before  the  day  named  in  the  notice  for  hearing  the  motion,  which  day  must  be  one 
of  the  days  appointed  for  the  sittings  of  the  Court. 

(2)  Every  application  in  Chambers  shall  be  made  by  summons,  which,  unless 
otherwise  ordered,  shall  be  served  on  every  person  against  whom  an  order  is 
sought,  and  shall  require  the  person  or  persons  to  whom  the  summons  is  addressed 
to  attend  at  the  time  and  place  named  iu  the  summons.   [R.  5  of  AprU,  1 892,  varied.] 

In  misfeasance  proceedings  the  application,,  if  in  the  High  Court,  must  be  made 
by  summons,  in  other  Courts  by  motion,  of  which  eight  days'  notice  is  required. 
[See  Rr.  71,  72  of  1903 ;  and  infra,  Chap.  XLIV.] 

As  to  petitions,  see  Chap.  m. 

Praotlee  Directioni  of  May,  1862,  provide  that— A  copy  of  the  notice  of  eveiy 
motion  before  the  judge  must  be  left  at  the  office  of  the  registrar  [Room  66, 
Bankruptcy  Buildings,  Carey  Street],  not  later  than  two  days  before  the  day 
named  for  hearing  the  motion.  A  list  of  the  motions  will  be  prepared,  and  they 
will  be  taken  in  the  order  in  which  they  appear  in  such  list. 

B.  6  of  1908.— (1)  The  following  matters  and  applications  in  the  High  Court  Matters  in 
•hall  be  heard  before  the  judge  in  open  Court : —  High  Court 

/  \  n  x-xi  to  be  heard 

(a)  Petitions.  ^  q^^^ 

(b)  Appeals  to  the  High  Court  from  the  Board  of  Trade  and  from  the 

official  receiver  when  acting  as  official  receiver  and  not  as  liquidator. 

(c)  Applications  by  the  Board  of  Trade  under  sect.  15  of  the  Act  of  1890. 

(d)  Applications  for  the  committal  of  any  person  to  prison  for  contempt. 

(e)  Such  matters  and  applications  as  the  judge  may  from  time  to  time  by 

any  general  or  special  orders  direct  to  be  heard  before  him  in  open 
Court. 

(2)  Examinations  of  persons  summoned  before  the  High  Court  under  sect.  115 
of  the  Companies  Act,  1862,  shall  be  held  in  Court  or  in  Chambers  as  the  Court 
shall  direct.     [R.  3  of  April,  1892,  amended.] 

(3)  Every  other  matter  or  application  in  the  High  Court  under  the  Acts  to  which 
the  rules  apply  may  be  heard  and  determined  in  Chambers. 

The  alteration  effected  by  sub-clause  2  enables  the  Court  to  order  an  examination 
under  sect.  115  to  be  held  in  Court,  Before  1903  it  was  considered  that  this  could 
not  be  done  without  consent.    See,  further,  Chap.  XLII. 

B.  6  of  1908. — In  Courts  other  than  the  High  Court  the  following  matters  and  Matters  not 
applications  to  the  Court  shall  be  heard  in  open  Court : —  in  High 

(a)  Petitions.  Wdto"" 

(b)  Public  examinations.  Court. 

(c)  Applications  under  sect.  167  of  the  Companies  Act,  1862. 

(d)  Applications  to  rectify  the  register. 

(e)  Appeals  from  the  official  receiver  and  Board  of  Trade. 

(f)  Appeals  from  any  decision  or  act  of  the  liquidator. 

(g)  Applications  relating  to  the  admission  or  rejection  of  proofs, 
(h)  Ptooeedings  undw  sect.  10  of  the  Act  of  1890. 

[Formerly  R.  5  of  1S90.] 

As  to  adjournments  from  Court  to  Chambers,  and  vice  versd,  see  R.  7  of  1903  Adjoum- 
(noteetoFormlO).  ^*'^^' 
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Form  10. 

SommoDS 
(general). 
3Form  3  of 
1903. 


Applications  in  Chambers, 

In  High  Court. 


As  regards 
the  High 
Court. 
Preparation 
and  issaing  of 
summonses. 


[^Number,'] 


In  the  High  Court  of  Justice. 
Companies  (Winding-up). 
Mr.  Justice . 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  matter  [insert  name  of  company]. 

Let  [name  of  respondent]  attend  at  [the  office  of  the  registrar  at  the 

Bankruptcy  Buildings^  Carey  Street,  London]  on the day  of 

19 — ^  at o'clock  in  the noon,  on  the  hearing  of  an 

applicon  of  [name  and  description  of  applicant]  for  an  order  that  [state 
object  of  application]. 

Dated  the day  of 19—.  ^ 

This  summons  was  taken  out  by of ,  solors  for . 

To . 

Note. — If  you  do  not  attend,  either  in  person  or  by  your  solor,  at 
the  time  and  place  above  mentioned,  such  order  will  be  made,  and  pro- 
ceedings taken  as  the  judge  (or  registrar)  may  think  just  and  expedient. 

As  to  additional  title  in  case  of  building  or  industrial  society,  see  Form  5  and 
notes  to  Form  1. 

By  R.  8  (2)  of  1903,  supra,  applications  in  Chambers  are  to  be  made  by  summons. 

Many  applications  in  Chambers  v^tq  ex  parte,  in  which  case,  after  the  word  '*  Let," 
at  the  commencement,  insert  the  words  *'  all  parties  concerned." 

If  the  summons  is  not  ex  parte,  the  following  rule  applies : — 

B.  8.  C.  1883,  0.  LI7.  r.  10. — ^A  Biunmons  .  .  .  shall  be  addressed  to  all  the 
parties  on  whom  it  is  to  be  served. 

Before  the  final  note,  therefore,  add,  '*  To [imert  the  names  of  the  solieilora, 

or  persons  (if  any)  to  be  seryed,  e,ff,,  *  the  official  receiver  and  liquidator  of  the 
above-named  company,  and  Mr. ,  his  solicitor']." 

B.  8.  C.  1883,  0.  LIV.  r.  0.— In  every  cause  or  matter  where  any  party  thereto 
makes  any  application  at  Chambers,  either  by  way  of  summons  or  otherwise,  he 
shall  be  at  liberty  to  include  in  one  and  the  same  application  all  matters  upon  which 
he  then  desires  the  order  or  directions  of  the  Court  or  judge. 

By  R.  13  of  1903  aU  summonses  in  any  winding-up  matter  must  be  sealed. 

B.  14  of  1908.— Every  summons  in  a  winding-up  matter  in  the  High  Court  shall 
be  prepared  by  the  applicant  or  his  solicitor,  and  issued  from  the  office  of  the  regis- 
trar. A  sunmions,  when  sealed,  shall  be  deemed  to  be  issued.  The  person  obtain- 
ing the  summons  shall  leave  in  the  registrar's  office  a  duplicate  which  shall  be 
stamped  with  the  prescribed  stamp  and  filed.     [Formerly  R.  9  of  April,  1892.] 

Two  forms  of  summons  must  be  filled  up,  one  of  which  must  bear  an  impressed 
companies  winding-up  stamp  (3«.  for  an  ordinary  summons ;  10;.  for  an  originating 
summons).    These  stamps  are  impressed  at  Room  59,  Bankruptcy  Buildings,  W.C. 

The  two  forms  are  then  taken  to  Room  66,  Bankruptcy  Buildings,  where  the 
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stamped  form  is  sealed,  left,  and  filed  (see  supra).    The  other  form  is  sealed  (see 
B.  13  of  1903),  and  delivered  back  to  the  applicant. 

B.  B.  C.  1883,  0.  LIV.  r.  8.— Summonses  shall  not  he  altered  after  they  are  sealed 
except  upon  application  at  Chambers. 

As  no  time  is  limited  by  the  Rules  of  1903  with  regard  to  the  time  for  return  of 
the  summons,  the  following  rule  must  be  followed : — 

B.  8.  C.  1883,  0.  LIV.  r.  4e. — Every  snmmona,  not  being  an  originating  summons, 
to  whinh  an  appearance  is  required  to  be  entered  (as  to  which  see  O.  JAY.  r.  4f), 
shall  be  served  two  dear  days  before  the  return  thereof,  unless  in  any  case  it  shall 
be  otherwise  ordered — e,g,j  in  the  case  of  application  for  leave  to  make  a  call  under 
R.  87  of  1903 — provided  that  in  case  of  summonses  for  time  only,  the  summons 
may  be  served  on  the  day  previous  to  the  return  thereof. 

Ab  to  misfeasance  summcmses  in  the  High  Court,  see  R.  71  of  1903,  and  t^^ra, 
Chap.  XUV. 

Where  an  originating  summons  isreqtiired  {e.g.y  in  case  of  transfer  of  winding-up 
to  the  High  Court  from  another  Court,  or  the  first  application  in  a  voluntary 
-winding-up),  the  form  set  out  in  Section  II.  may  be  used. 

As  to  the  matters  which  may  be  heard  in  Chambers,  see  R.  6  of  1903,  notes  to 
Form  9,  mpra. 

Service. 

Seetion  88  of  1888. — Any  summons,  notice,  order,  or  other  document  required  to  be 
sored  upon  the  company  may  be  served  by  leaving  the  same,  or  sending  it  through 
the  poet  in  a  prepaid  letter  addressed  to  the  company  at  their  registered  office. 
[And  see  sect.  63  as  to  service  by  post.] 

B.  8.  C.  1888,  0.  LXVII.  r.  2. — ^All  writs,  notices,  pleadings,  orders,  summonses, 
warrants  and  other  documents,  proceedings,  and  written  communications  in  respect 
of  which  personal  service  is  not  requisite,  shall  be  sufficiently  served  if  left  within 
the  prescribed  hours  at  the  address  for  service  of  the  person  to  be  served  as  defined 
by  Orders  IV.  and  XII.,  with  any  person  resident  at  or  belonging  to  such  place. 

B.  S.  C.  1888,  0.  LUY.  r.  11. — Service  of  pleadings,  notices,  summonses,  orders, 
rales,  and  other  proceedings,  shall  be  effected  before  the  hour  of  six  in  the  afternoon, 
txeept  on  Saturdays^  when  it  shall  be  effected  before  the  how  of  two  in  the  afternoon.* 
Service  effected  after  six  in  the  afternoon  on  any  week-day  except  Saturday  shall, 
for  the  purpose  of  computing  any  period  of  time  subsequent  to  such  service,  be 
deemed  to  haye  been  effected  on  the  following  day.  Service  effected  after  two  in 
the  afternoon  on  Saturday  shall  for  the  like  purpose  be  deemed  to  have  been 
effected  on  the  following  Monday. 

As  to  the  service  of,  and  appearance  to  origfinattng  summonses,  see  notes 
to  Forms  707,  709  ;  and  see,  as  to  service  of  notices,  post^  p.  41 ;  and  as  to  serving 
notice  of  evidence  filed  with  summons,  see  Appendix  C. 

Hearing. 

B.  7  of  1908. — Subject  to  the  provisions  of  the  Acts  and  roles  in  every  Court  Jurisdiction 
(1)  tiie  registrar  may,  under  the  general  or  special  directions  of  the  judge,  hear  and  ^^  registrar, 
determine  any  application  or  matter  which,  under  the  Acts  and  rules,  may  be  heard 
and  determined  in  Chambers.     (2)  Any  matter  or  application  before  the  registrar 
may  at  any  time  be  adjourned  by  him  to  be  heard   before  the  judge  either  in 

*  Bankruptcy  Rule  90,  which  is  in  similar  terms,  only  relates  to  notices  forming 
part  of  legal  procedure.    Lole  v.  Betteridge,  (1898)  1  Q.  B.  266. 


Digitized  by 


Google 


40 


Proceeding 
ex  parte. 


Transferred 
aotions. 


WINDING-UP  BY  THE  CX)CJET.  [ChAP.  II. 

Ghambere  or  in  Court.  (3)  Any  matter  or  application  may,  if  the  jndge  or,  as  the 
case  maj  be,  the  registrar  thinks  fit,  be  adjonmed  from  Chambers  to  Coort,  or 
from  Court  to  Chambers  [R.  4  of  April,  1892,  amended,  and  Rr.  2  and  6  of  1890]. 

[When  appointments  are  adjonmed  by  the  registrar  for  a  week  or  ten  days,  &c., 
without  any  specific  day  being  named,  parties  must  attend  at  Room  66,  and  get  a 
further  appointment,  otherwise  the  case  wiU  not  appear  in  the  list.] 

E.  S.  C.  1888,  0.  LIV.,  also  provides  as  follows :— 6.  Where  any  of  the  parties  to 
a  summons  fail  to  attend,  whether  upon  the  return  of  the  summons,  or  at  any  time 
appointed  for  the  consideration  or  further  consideration  of  the  matter,  the  judge 
may  proceed  ex  parte y  if,  considering  the  nature  of  the  case,  he  think  it  expedient 
so  to  do  ;  no  affidavit  of  non-attendance  shall  be  required  or  allowed,  but  the  judge 
may  require  such  evidence  of  service  as  he  may  think  just. 

6.  Where  the  judge  has  proceeded  ex  parte y  such  proceeding  shall  not  in  any 
manner  be  reconsidered  in  the  judge's  Chambers,  unless  the  judge  shall  be  satisfied 
that  the  party  failing  to  attend  was  not  gfuilty  of  wilful  delay  or  negligence ;  and 
in  such  case  the  costs  occasioned  by  his  non-attendance  shall  be  in  the  discretion  of 
the  judge,  who  may  fix  the  same  at  the  time,  and  direct  them  to  be  paid  by  the 
party  or  his  solicitor  before  he  shall  be  permitted  to  have  such  proceeding  recon- 
sidered, or  make  such  other  order  as  to  such  costs  as  he  may  think  just. 

7.  Where  a  proceeding  in  Chambers  fails  by  reason  of  the  non-attendance  of 
any  party,  and  the  judge  does  not  think  it  expedient  to  proceed  ex  parte^  the  judge 
may  order  euoh  an  amount  of  costs  (if  any)  as  he  shall  think  reasonable  to  be  paid 
to  the  party  attending  by  the  absent  party  or  by  his  solicitor  personally. 

8.  Where  matters  in  respect  of  which  summonses  have  been  issued  are  not 
disposed  of  upon  the  return  of  the  summons,  the  party  shall  attend  from  time  to 
time  without  further  summons,  at  such  time  or  times  as  may  be  appointed  for  the 
consideration  or  further  consideration  of  the  matter. 

B.  43  of  1908. — (2)  Where  any  action  brought  by  or  against  a  company  against 
which  a  winding-up  order  has  been  made  is  transferred  to  the  judge  of  the  High 
Court,  the  registrar  may,  under  the  general  or  special  directions  of  the  judge,  hear, 
determine,  and  deal  with  any  application,  matter  or  proceeding  which,  if  the  action 
had  not  been  transferred,  would  have  been  determined  in  Chambers.  [Formerly 
R.  14  (2)  of  April,  1892,  re-enacted  in  R.  1  of  Aug.  1892.]  These  provisioDS  shall 
apply  to  the  proceedings  in  any  action  in  which,  by  the  Rules  of  the  Supreme 
Court,  or  otherwise,  the  Chamber  proceedings  are  directed  to  be  dealt  with  by  the 
registrar.  [Formerly  Companies  Winding-up  Rule,  1902.  This  evidently  refers  to 
the  following  rule. 

B.  8.  C.  1888,  0.  XLIX.  r.  6a. — Upon  a  winding-up  order  being  made  against  a 
company  all  chamber  proceeding's  in  any  action  against  such  company  at  the 
instance  or  on  behalf  of  debenture  holders  or  trustees  for  debenture  holders  pending 
before  the  judges  to  whom  for  the  time  being  company  business  is  assigned  shall  be 
dealt  with  by  the  Registrar  in  Companies  Winding-up.] 

B.  42  of  1908  (set  out  i^fra^  pp.  465,  576)  provides  for  the  transfer  of  aoUons  and 
proceedings,  including  the  automatic  transfer  of  actions  and  prooeedings  in  the 
High  Court. 

B.  4  (8)  of  1908. — In  every  cause  or  matter  within  the  jurisdiction  of  the  judge, 
whether  by  virtue  of  the  Acts  or  by  transfer  or  otherwise,  the  registrar  shall,  in 
addition  to  his  powers  and  duties  under  the  rules,  have  all  the  powers  and  duties 
of  a  master,  registrar,  or  taxing  master.    [Formerly  R.  2  of  Aug.  1892.] 
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In  Courts  other  than  the  High  Court, 

R.  6  of  1890,  as  to  adjoumments  in  Courts  other  than  the  High  Courf ,  and 
R.  2  (b)  of  1890,  as  to  the  reg^trar  of  those  Courts  hearing  applications,  are  not 
specially  re-enaoted  in  the  Roles  of  1903,  bat  are  reproduced  in  the  above  Rules  of 
1903.  See  the  definition  of  *' registrar"  in  R.  2  of  1903,  which  provides  that 
<*  regfistrar,**  where  a  winding-up  of  a  company  is  in  the  district  regpistry  of 
Liverpool  or  Manchester,  means  the  district  registrar,  and  in  a  County  Court 
where  there  are  joint  regfistrars,  either  of  such  regfistrars,  or  a  deputy  regjistrar, 
and  in  any  Court  other  than  the  High  Court  means  the  officer  of  the  Court  whose 
duty  it  is  to  exercise  in  relation  to  a  winding-up  the  functions  which  in  the  High 
Court  are  exercised  by  a  registrar  or  master. 

Seaunq  Pbocess. 

B.  IS  of  1908. — ^All  orders,  summonses,  petitions,  warrants,  prooess  of  any  kind 
including  notices  when  issued  by  the  Court),  and  office  copies  in  any  winding-up 
matter,  shall  be  sealed.    [Formerly  R.  8  of  April,  1892.] 

This  rule  applies  to  all  the  Courts  having  winding-up  jurisdiction. 

Sebviob  and  Exeotjtion  of  Process. 

B.  SS  of  1908. — (1)  All  notices,  summonses,  and  other  documents,  other  than 
those  of  which  personal  service  is  required,  may  be  sent  by  prepaid  post  letter  to  the 
last-known  address  of  the  person  to  be  served  therewith ;  and  the  notice,  summons, 
or  document  shall  be  considered  as  served  at  the  time  that  the  same  ought  to  be 
delivered  in  the  due  course  of  post  by  the  post  office,  and  notwithstanding  the  same 
may  be  returned  by  the  post  office.    [R.  21  of  1890,  varied. 

This  rule,  which  is  partly  taken  from  sect.  142  of  the  Bankruptcy  Act,  1883,  is 
probably  applicable  to  many  cases  in  which  at  present  it  is  not  utilized. 

As  to  service  of  notice  of  motion,  see  Ex  parte  Mauihner^  3  C.  D.  113.] 

(2)  No  service  shall  be  deemed  invalid  by  reason  that  the  name,  or  any  of  the 
names  other  than  the  surname  of  the  person  to  be  served,  has  been  omitted  from  the 
document  containing  the  person's  name,  provided  that  the  Court  is  satisfied  that  in 
other  respects  the  service  of  the  document  has  been  sufficient.     [New.] 

B.  94  of  1908. — (1)  Every  order  of  a  Court  having  jurisdiction  to  wind  up  a 
company,  made  in  the  exercise  of  the  powers  conferred  by  the  Acts  and  rules,  may 
be  enforced  by  such  Court  as  if  it  were  a  judgment  or  order  of  the  Court  made  in 
the  exercise  of  its  ordinary  jurisdiction. 

(2)  Every  such  order  of  a  County  Court,  and  every  prooess  issued  thereon,  may 
be  enforoed,  executed  and  dealt  with,  not  only  by  such  Court,  but  by  any  County 
Court,  whether  such  County  Court  has  or  has  not  jurisdiction  to  wind  up  a  company, 
as  if  such  order  or  process  were  made  or  issued  for  the  enforcement  of  a  judgment 
or  order  made  by  such  last-mentioned  Court  in  the  exeroiBe  of  its  ordinary  juris* 
diction.    [Formerly  Rr.  1  and  2  of  1899.] 

In  County  Court. 
See  R.  24  of  1903,  above. 

B.  92  of  1908.~-(1)  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Court  to 
serve  such  orders,  summonses,  petitions,  and  notices  as  the  Court  may  require  him 
to  serve ;  to  execute  warrants  and  other  process ;  to  attend  any  sittings  of  the 
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Court  (but  not  sittingfs  in  Chambers) ;  and  to  do  and  perf  onn  all  Euch  things  as  may 
be  required  of  him  by  the  Court. 

(2)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  be  served  by  a  bailiff  oif  officer  of  the  Court  which  is  not  specially  by 
the  Acts  or  rules  required  to  be  so  served,  unless  the  Court  in  any  particular  pro« 
ceeding  by  order  specially  so  directs.     [Formerly  R.  20  of  1890.] 

This  provision  is  copied  from  R.  91  of  the  Bankruptcy  Rules,  1886. 

And  see  Batsett'a  Piaster  Co.,  (1894)  2  Q.  B.  96. 


Form  11.             [^Hi'/erence  to  Record  and  Title,  as  in  Forms  1  to  5,  and  notes.^ 
Formal  parts        ^'  A.  B.,  of  [^place  of  residence,  and  description  or  add%tion'\,  make 
of  affidavit  by  oath  and  say  as  follows  : — 
one  person.  ^    q^^  ^^^ ^^^  ^f ^  j^  ^^ 

\_Here  set  out  the  statements, '\ 
Sworn,  &c. 

This  a£Et  is  filed  on  the  part  and  behalf  of  the  liqr  of  the  above- 
named  coy  [or  as  the  case  may  he^. 

See  notes  to  Form  12. 

For  forms  of  affidavit  of  service  of  petition,  see  Chap.  IV.,  Forms  38  et  $eq. 


Form  12.  [Reference  to  Record  and  Title,  as  in  Forms  1  to  6,  and  notes,'] 

Formal  parte"  ^®'  ^'  ^'^  ^^  [place  of  residence,  and  description  or  addition],  and 
of  affidavit  by  C.  D.,  of  [place  of  residence,  and  description  or  addition],  severallj  make 
"^  oath  and  say  as  follows  : — 

1.  On  the  day,  &o. 

2,  We  have  not,  &c. 
Or,  severally  make  oath  and  say  : — 

And  first,  I,  the  sd  A.  B.,  for  myself,  say  as  follows : — 

1.  I  did,  &c. 

2.  When,  &c. 
And  I,  the  sd  C.  D.,  for  myself,  say  as  follows  : — 

3.  On  the,  &o. 

4.  I  have  not,  &o. 
And  we,  the  sd  A.  B.  and  C.  D.,  further  severally  say  as  follows : — 

6,  We  have  not,  &c. 
6.  Notwithstanding,  &c. 
Sworn,  &o. 
This  afft  is  filed,  &c. 

Stamp  on  affidavit,  impressed  or  adhesive,  2«.  (except  in  proof  of  debt).  "  For 
taking  affidavit,  or  an  affirmation  or  attestation  upon  honour  in  lieu  of  an  affidavit 
or  a  declaration,  except  for  proof  of  debts,  and  except  declaration  by  a  shorthand 
writer  under  B.  74  and  Form  35  of  1903  for  each  person  making  the  same,*'  1«.  %d, 
(impressed  or  adhesiye).     '*And  in  addition  thereto,  for  each  exhibit  referred  to 
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tho^in  and  required  to  be  marked,"  1«.  (what  stamp  not  stated).  This  only 
applies  where  affidayit,  &c.  taken  by  officer  of  the  Court. 

R.  S.  C.  1883,  O.  XXX Vni.  r.  3,  requires  that  affidavits  shall  be  confined  to 
such  facts  as  the  witness  is  able  of  his  own  knowledge  to  prove,  except  on  interlocu- 
tory motions  [applications,  New  Cailao,  22  C.  Div.  484],  on  which  statements  as  to 
his  belief,  with  the  grounds  thereof,  may  be  admitted.  An  affidavit  of  facts  to  the 
best  of  the  defendant's  knowledge,  information,  and  belief,  without  stating  the 
grounds,  is  worthless.  Quartz  Hill  Co,  v.  Beallf  20  C.  Div.  608 ;  Bonnard  v.  Perry' 
man,  (1891)  2  Ch.  287.  And  Bee  Anthony  Birrell,  Pearce  ^  Go,^  (1899)  2  Ch.  60; 
/.  L.  Young  Manufacturing  Co.,  (1900)  2  Ch.  763.  And  an  affidavit  deposing 
positively  to  a  fact  not  likely  to  be  within  the  personal  knowledge  of  the  deponent 
(tf.y.,  as  to  the  age  of  another  person)  is  worthless,  unless  it  shows  the  deponent's 
means  of  knowledge.  Bidder  v.  Bridges^  26  C.  Div.  1.  Evidence  on  information 
and  belief  is  not  admissible  on  applications  which  finally  settle  the  rights  of  the 
parties.     Gilbert  v.  Endean^  9  C.  Div.  259. 

But  the  above  rules  are  to  some  extent  qualified  by  the  rules  in  winding-up.,  e,g.^ 
R.  29  of  1903  (formerly  R.  36  of  1890),  making  the  affidavit  in  support  of  a 
winding-up  petition  primd  facie  evidence  of  facts  stated  merely  by  way  of  belief. 


Upon  motion  [or  as  the  case  may  he]  this  day  made  unto  this  Court    Form  12a. 
by  counsel  for,  &c.  [or  if  the  order  is  made  on  an  adjourned  summons^  p^^^^^ 

The  applicon  (by  summons  dated  the 19 — )  of  which,  upon  matter  in 

hearing  the  solors  for  the  applicant  and  for in  Chambers,  was  ^^^^' 

adjourned  to  be  heard  in  Ct,  coming  on  on  the 19 — ,  to  be  heard 

accordingly],  and  upon  hearing  counsel  for  the  applicant  and  for  the 

sd and  upon  reading  the  order  to  wind  up  dated  the 19 — , 

&c.  [contini^e,  if  order  on  adjourned  summons,  the  Ct  did  order  that  the 
sd  applicon  should  stand  for  judgment,  and  the  sd  applicon  standing 
in  the  paper  this  day  for  judgment  accordingly,  in  the  presence  of 
counsel  for  the  applicant  and  for  the  sd ],  it  is  ordered,  &c. 

And  see  Form  13  and  notes  thereto. 


[Reference  to  Record  and  Title,  as  in  Form  1  or  2,  and  notes."]  Form  13. 

Upon  the  applicon  of  [A.  B.  the  [off  recr  and]  liqr  of  the  above-  OrdoTin 
named  coy],  by  summons  dated,  &c.,  and  upon  hearing  the  solor  [or  Chambers. 

counsel]  for  the  applicant  and  for ,  and  upon  reading  an  order 

dated  the day  of ,  the  registrar's  certificate,  dated  the 

day  of ,  an  afft  of  N.,  filed  the day  of ,  and  the  exhibit 

A  therein  mentd :  It  is  ordered  that  the  applicant  be  at  liberty  to,  &c. 

[or  that  N.,  of ,  do  within  days,  &c.].    And  it  is  ordered 

[tf.y.,  that  the  applicant's  costs  of  and  incident  to  this  applicon  be  costs 
in  the  winding-up,  or  that  the  sd  N.  do  pay  to  the  applicant,  the  sd 
A.  B.,  his  costs  of  and  incident  to  this  applicon:  such  costs  to  be  taxed]. 


B.  16  of  1908  is  as  f  oUows : — ^Every  order,  whether  made  in  Court  or  in  Chambers,  Drawing  up 

orders. 
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in  the  winding-up  of  anj  company,  shall  be  drawn  np  bj  the  registrar,  unless 
in  anj  proceeding  or  classes  of  proceedings  the  judge  or  registrar  who  makes  the 
order  shall  direct  that  no  order  need  be  drawn  up.  Where  a  direction  is  g^ven  that 
no  order  need  be  drawn  up,  the  note  or  memorandum  of  the  order,  signed  or 
initialed  by  the  judge  or  the  registrar  making  the  order,  shall  be  sufficient  evidence 
of  the  order  having  been  made.    [R.  10  of  April,  1892,  amended.] 

This  rule  as  amended  applies  to  all  Courts  having  winding-up  jurisdiction. 
Every  such  order  in  any  Court  must  be  sealed  (see  R.  13  of  1903)  and  stamped, 
whether  made  in  Court  or  Chambers,  with  an  impressed  **  companies  winding-up  " 
stamp.  U.  for  order  in  Court  (except  winding-up  order) ;  5s.  in  Chambers ;  lOt, 
impressed  on  order  on  originating  summons  in  voluntary  windings-up. 


Form  14,    The  High  Coxirt  of  Justice. 
AppUcation  Companies  (Winding-up), 

for  office  Application  for  office  copy. 

"^^^^  No. of  19—. 

Be .  day  of ,  19—. 

I  request  you  to  cause  an  office  copy  of ,  filed  in  this  matter  on 

the day  of ,  19 — ,  to  be  made  for  me. 

I  appear  for . 

(Signature)        . 

(Address)         .  £     *.    d. 

Value  of  stamps  deposited  (being  one-half  of  the 

estimated  cost  of  copy)    

Further  stamps  upon  issue  of  copy  to  complete 
the  charge 

Number  of  folios.  Total  charge. . 


Office  copies.  ^  B.  18  of  1903. — In  every  Court  all  office  copies  of  petitions,  affidavits,  depositions, 
papers,  and  writings,  or  any  parts  thereof,  required  by  the  official  receiver  or  any 
liquidator,  contributory,  creditor,  officer  of  a  company,  or  other  person  entitled 
thereto,  shall  be  provided  by  the  registrar,  and  shall,  except  as  to  figures,  be  fairly 
written  out  at  length,  and  be  sealed  and  delivered  out  without  any  unnecessary  delay 
and  in  the  order  in  which  they  shall  have  been  bespoken.  [R.  22  of  April,  1892, 
amended.] 

This  rule,  as  amended,  applies  to  all  the  Courts. 

As  to  the  charge  per  folio  for  copies,  see  R.  19  of  1903  (formerly  R.  32  of  April, 
1892)  (4^.  per  folio  of  seventy- two  words,  payable  by  adhesive  stamps  on  office 
copy).  If,  however,  the  office  copy  is  made  by  the  parties  and  not  in  the  office  the 
charge  is  2^.  a  folio. 

Form  16.  GAZBrnNO  and  Adveetising,  in  tabular  form  thus : — 


Notices  for  First  table  headed  (1.)  ybtiee  of  Winding-up  Order,  with  six  columns  headed 

London  respectively : — Name  of  company. — Address  of  registered  office. — Court. — Number 

Oazette,  of  matter. — Date  of  order. — Date  of  presentation  of  petition. 

Form  103  of  Second  table  headed  (2.)  Notice  of  First  Meetings^  with  seven  columns  headed  respec- 
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tirely: — ^Name  of  companj. — Address  of  regfistered  office. — Court.— Number  of 
matter. — Date  of  first  meeting,  Creditors ;  Contributories. — Hour. — Place. 

Third  table  headed  (3.)  yoticc  of  Day  appointed  for  Public  ExaminaiioHy  with  eight 
columns  headed  respectively : — ^Name  of  company. — Address  of  registered  office. — 
Court. — ^Number  of  matter. — Date  fixed  for  examination. — Names  of  persons  to 
be  examined. — Hour.— Place. 

Fourth  table  headed  (4.)  Notice  of  intended  Dividend y  with  seven  columns  headed 
respectively :— Name  of  company. — Address  of  registered  office. — Court. — ^Number 
of  matter. — Last  day  for  receiving  proofs. — Name  of  liquidator. — Address. 

Fifth  table  headed  (5.)  Notice  of  Dividend^  with  eight  columns  headed  respec- 
tively:— Name  of  company. — Address  of  registered  office. — Court.— Number  of 
matter. — Amount  per  £. — ^First  or  final  or  otherwise. — When  payable. — Where 
payable. 

Sixth  table  headed  (6.)  Notice  of  Return  of  ContributorieSy  with  eight  columns  simi- 
larly headed,  except  that  column  8  is  headed  **  Amount  per  share.** 

Seventh  table  headed  (7.)  Notice  of  Appointment  of  Liquidatorty  with  seven  oolumns 
headed  respectively : — Name  of  company. — Address  of  registered  office. — Court. — 
Number  of  matter. — Liquidator's  name. — Address. — Date  of  appointment. 

Eighth  table  headed  (8.)  Notice  of  Removal  of  Liquidatora,  with  seven  columns 
headed  respectively: — ^Name  of  company. — Address  of  registered  office. — Court. 
— ^Number  of  matter. — Liquidator's  name. — Liquidator's  address. — Date  of 
removal. 

Ninth  table  headed  Notice  of  Release  of  Liquidator ,  with  seven  oolumns  similarly 
headed,  except  that  column  7  is  headed  *'  Date  of  release." 

B.  192  of  1903. — (1]  All  notices  subsequent  to  the  making  by  the  Court  of  a 
winding-up  order  in  pursuance  of  the  Acts,  or  the  rules,  requiring  publication  in  the 
London  Gazette  shall  be  gazetted  by  the  Board  of  Trade.  [Formerly  B.  152  of 
1890.] 

(2)  Where  any  winding-up  order  is  amended,  and  also  in  any  case  in  which  any  Ba-gazetting. 
matter  which  has  been-  gazetted  has  been  amended  or  altered,  or  in  which  a  matter 
has  been  wrongly  or  inaccurately  gazetted,  the  Board  of  Trade  shall  re-gazette  such 
order  or  matter  with  the  necessary  amendments  and  alterations  in  the  prescribed 
form,  at  the  expense  of  the  company's  assets,  or  otherwise  as  the  Board  of  Trade 
may  direct.    [Formerly  R.  163  of  1890.] 

As  to  the  petitioner  advertising  a  supervision  order,  see  B.  41  (2)  of  1903. 


{Title.) 


Name  of  Paper. 


Date  of  IsBue. 


Date  of  Filing. 


Nature  of  Order,  &c. 


Form  16. 

Memorandum 
of  advertise* 
mentor 
gazetting. 
Form  104  of 
1903. 


(Signed)        A.  B. 
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Filing  memo-       It.  193  of  1903. — (1)  Whenever  the  London  Gazette  oontainB  anj  advertisement 
randum.  relating?  to  any  winding-up  proceedings,  the  official  receiver  or  liquidator,  as  the 

case  may  be,  shall  file  with  the  proceedings  a  memorandam  referring  to  and  g^iving 

the  date  of  the  advertisement. 

(2)  In  the  case  of  an  advertisement  in  a  local  paper,  the  official  receiver  or  liqni* 
dator,  as  the  case  may  be,  shall  keep  a  copy  of  the  paper,  and  a  memorandum 
referring  to  and  giving  the  date  of  the  advertisement  shall  be  placed  on  the  file. 

(3)  For  this  purpose  one  copy  of  each  local  paper  in  which  any  advertisement 
relating  to  any  winding-up  proceeding  in  the  Court  is  inserted,  shall  be  left  with 
the  official  receiver  or  liquidator,  as  the  case  may  be,  by  the  person  who  inserts  the 
advertisement. 

(4)  A  memorandum  under  this  rule  shaU  be  primd  facie  evidence  that  the  adver- 
tisement to  which  it  refers  was  duly  inserted  in  the  issue  of  the  Gazette  or 
newspaper  mentioned  in  it.     [R.  147  of  1890,  amended.] 

The  rule  as  amended  is  oonfiined  to  compulsory  winding-up,  see  heading. 
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CHAPTEE  m. 

WINDING-UP  PETITIONS, 

Cases  for  Compulsory  Winding-up. 

As  to  the  cases  for  winding-up:  these  difPer  as  regards  registered 
companies  (sect.  79),  and  as  regards  unregistered  companies  (sect.  199, 
p.  60) ;  and  first  as  regards — 

(A)  Eegistered  Companies. 

Beet.  79  of  1862. — A  company  under  this  Act  maj  be  wound  up  by  the  Court  as  Grounds  for 
hereinafter  defined,  under  the  following  circumstances :  (that  is  to  say),  winding-up. 

(1 .)  Whenever  the  company  has  passed  a  special  resolution  requiring  the  company 

to  be  wound  up  by  the  Court : 
(2.)  Whenever  the  company  does  not  commence  its  business  within  a  year  from  ^ 

its  incorporation,  or  suspends  its  business  for  the  space  of  a  whole  year : 
(3.)  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 
(4.)  Whenever  the  company  is  unable  to  pay  its  debts : 
(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 

company  should  be  wound  up. 

There    are  also  four  other  grounds   for   making   a   compulsory 
-winding-up  order. 

(6.)  **  If  the  Court  is  of  opinion  that  the  rights  of  [the  petitioning]  creditor  will 
be  prejudiced  by  [an  existing]  voluntary  winding-up."  Sect.  146  of 
1862. 

(7.)  On  the  petition  of  the  of^ial  receiver,  **  if  the  Court  is  satisfied  that  the 
voluntary  winding-up,  or  winding-up  subject  to  supervision,  cannot  be 
continued  with  due  regard  to  the  interests  of  the  creditors  or  contribu- 
tories."    Sect.  14  of  1890. 

(8.)  If  the  directors  of  any  company  limited  hy  tharea,  and  registered  after 
December  3lBt,  1900,  make  default  in  filing  with  the  Registrar  of  Joint 
Stock  Companies  forthwith,  after  sending  the  same  to  the  members  of  the 
company  (prior  to  its  statutory  meeting),  the  report  mentioned  in  sect.  12, 
sub-sect.  2,  of  the  Companies  Act,  1900,  then  any  shareholder  may  (at  any 
rate,  after  the  expiration  of  the  last  day  on  which  the  meeting  ought  to 
have  been  held)  petition  for  a  winding-up.  Sect.  12,  sub-sect.  8, 
of  1900. 

(9.)  If  default  is  made  in  holding  the  statutory  meeting  (of  a  company  limited  by 
8hare$f  and  registered  after  December  80th,  1900),  a  shareholder  may 
similarly  petition.    Sect.  12  (8)  of  1900. 
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In  either  of  the  cases  (8)  and  (9),  the  Court,  on  the  hearing  of  the 
petition,  '*may  either  direct  that  the  company  be  wound  up,  or  give 
directions  for  the  report  being  filed  or  a  meeting  being  held,  or  make 
such  other  order  as  may  be  just,  and  may  order  that  the  costs  of  the 
petition  be  paid  by  any  persons  who,  in  the  opinion  of  the  Court,  are 
responsible  for  the  default."     Sect.  12  (8)  of  1900. 

<•  Company  under  this  Act**  (1.0.,  of  1862)  means  a  company  regis- 
tered under  Part  I.  of  the  Act  or  under  Part  VII.  of  the  Act,  or  treated 
by  Part  VI.  as  registered.     See  sects.  176,  177,  196,  197  of  1862. 

**  Member"  of  a  company  has  the  meaning  assigned  to  it  by  sect.  23 
of  1862. 

'•The  Court." — As  to  the  meaning  of  this,  see  Chap.  I.,  p.  21 
et  seq, 

(I)  Resolution  for  Cmnpukory  Liquidation, 

Para.  (1).  Besolutions  under  paragraph  (1)  of  the  above  section  are  extremely 

rare,  for  the  very  good  reason  that  by  the  same  or  speedier  machinery 
a  company  can  be  placed  in  voluntary  liquidation.  Sect.  129  of 
1862. 

But  the  existence  of  the  power  to  act  under  paragraph  (1) 
sometimes  induces  the  Court  to  withhold  a  winding-up  order  under 
paragraph  (5).  See  Suburban  Hotel  Co.,  2  Ch.  737  ;  Langham  Skating 
Rink  Co.,  6  Ch.  D.  669. 


(2)  Non-Commmcement  or  Suspension  of  Business. 

Para.  (2),  The  jurisdiction  given  to  the  Court  by  paragraph  (2)  is  a  dis- 

cretionary one,  and  the  circumstance  that  the  business  has  not  been 
commenced  within  the  year  does  not  give  a  member  a  vested  right  to 
a  winding-up  order.  Metropolitan  Railway  Warehousing  Co,,  36  L.  J. 
Ch.  827.  Hence,  where  the  delay  is  sufficiently  accounted  for,  and 
there  appears  to  be  a  reasonable  prospect  that  the  company,  if  allowed 
to  go  on,  may  succeed,  or  if  the  great  majority  of  the  members  desire 
to  go  on,  an  order  may  be  refused.  Heaton^s  Steel  and  Iron  Co.,  W.N. 
(1870)  85;  Metropolitan  Railway  Warehousing  Co.,  supra;  Petersburg ^ 
^c.  Gas  Co.,  W.  N.  (1874)  196;  Capital  Fire  Insurance  Association^ 
21  C.  D.  209.  But  in  a  proper  case  an  order  may  be  made,  although 
the  company  has  purchased  a  large  property,  and  has  no  debts. 
Tumacacori  Mining  Co.,  17  Eq.  534.  And  in  South  Luipaards  Vlei 
Gold  Mines  Co.,  9th  July,  1897,  the  Court  of  Appeal  made  a  winding- 
up  order  tmder  this  paragraph  on  the  petition  of  a  member.  On  the 
otfier  hand,  in  New  Gas  Generator  Co.,  4  C,  D.  874,  Bacon,  V.-C, 
refused  to  make  an  order. 
As  to  suspension  for  a  year,  see  Norwegian  Titanic  Iron  Co.,  35 
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Beav.  223  ;  Tomlin  Patent  Horseshoe  Co.,  55  L.  T.  314  ;  Middlesbrough 
Assembly  Rooms  Co,,  14  0.  D.  104;  Health  Insurance  Corporation, 
Times,  Oct.  28tli,  1903. 

(3)  Ii€88  than  Seven  Members. 

It  is  but  rarely  that  an  order  is  made  under  paragraph  (3).  One 
reason  for  making  an  order  is  that  by  a  continuance  in  such  circum- 
stances the  members  may  incur  unlimited  liability  under  sect.  48  of 
the  Act  of  1862. 

According  to  the  decision  of  Kekewich,  J.,  in  National  Debenture  Sf 
Assets  Corporation,  (1891)  2  Ch.  505,  on  the  now  repealed  concluding 
words  of  sect.  18  of  1862,  the  Court  had  no  jurisdiction  to  wind  up  a 
company  which  was  not  originally  incorporated  with  seven  members, 
but  on  the  wording  of  sect.  1  of  the  Companies  Act,  1900,  it  is  now 
perfectly  clear — if  it  was  not  before  that  enactment — that  the  certificate 
of  incorporation  is  condusive  that  the  company  was  authorised  to  be 
registered  and  diily  registered  under  the  Companies  Acts,  and  therefore 
that  there  were  originally  seven  members. 

As  to  the  conclusiveness  of  the  certificate  of  incorporation,  see 
further,  Part  I.,  8th  ed.  pp.  20—23. 

(4)  Inability  to  pay  Debts, 
As  to  paragraph  (4)  of  sect.  79  of  1862  (inability  to  pay  debts) : — 

Seet.  80  of  1862  provides  that — ^A  companj  under  this  Act  shall  he  deemed  to  he 
nnahle  to  pay  its  dehts, 

(1.)  "Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is 
indebted,  at  law  or  in  equity,  in  a  sum  exceeding  fifty  pounds  then  due, 
has  served  on  the  company,  by  leaving  the  same  at  their  registered  office, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so  due, 
and  the  company  has  for  the  space  of  three  weeks  succeeding  the  service  of 
such  demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the 
same  to  the  reasonable  satisfaction  of  the  creditor  [see  Form  27]  : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any  creditor, 
at  law  or  in  equity,  in  any  proceeding  instituted  by  such  creditor  against 
the  company,  is  returned  unsatisfied  in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  induci®  of  a  charge  for  payment  on  an  extract 
decree,  or  an  extract  registered  bond,  or  an  extract  registered  protest  have 
expired  without  payment  being  made  : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  company  is 
unable  to  pay  its  debts. 

The  50/.  limit  only  applies  in  terms  to  paragraph  (1)  of  sect.  80,  and 
accordingly  it  is  submitted  that  a  creditor  for  any  amoimt  can  petition 
in  reliance  on  one  of  the  paragraphs  (2),  (3),  or  (4). 

A  winding-up  petition  is  a  proper  remedy  for  enforcing  payment  of 

p.  E 
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a  just  debt.  Bowes  v.  Hope  Soc.^  11  H.  L.  Cas.  389;  Western  of 
Canada  Oil,  Sfc,  Co.,  17  Eq.  1 ;  and  other  cases  infra;  and  it  is  only 
in  comparatiyelj  recent  years  that  judges  have  declined  to  make 
winding-up  orders  on  petitions  based  on  debts  tinder  50/. 

In  ScovelVs  Hamhle  Fisheries  Co.^  16th  Feb.  1884,  the  petitioner's 
debt  was  20/.  At  the  hearing  the  company  offered  to  pay  the  amount, 
but  without  costs.  Bacon,  V.-C,  holding  that  the  petition  was  justified, 
ordered  them  to  pay  the  costs.  And  Kay,  J.,  made  an  order  to  wind 
up  the  Temperance  and  General  Advance  Co.  upon  the  petition  of  an 
undisputed  creditor  for  8/.  5s.  8rf.,  4th  May,  1884. 

And  in  Gold  Hill  Mines,  23  C.  D.  211  (C.  A.),  where  the  debt  due 
to  the  petitioner  was  only  15/.,  there  was  no  suggestion  that  the  debt 
was  too  small  to  support  a  petition,  but  the  petition  was  dismissed  on 
the  ground  that  the  debt  was  disputed.  And  see  Yate  Collieries  and 
Limeworks  Co.,  W.  N.  (1883)  171. 

But  in  Herbert  Standing  8f  Co.,  W.  N.  (1895)  99,  Vaughan 
Williams,  J.,  intimated  that  in  future  where  the  debt  was  small  no 
winding-up  order  would  be  made,  or,  if  the  order  was  made,  it 
woiild  be  made  without  costs.  It  is,  however,  submitted  that  the 
Court  has  no  jurisdiction  to  lay  down  any  such  rule,  and  thus,  in 
effect,  deny  to  a  creditor  the  remedy  which  Parliament  has  afforded 
him.  In  the  Bankruptcy  Acts,  1869  and  1883,  the  petitioner  was 
required  to  be  a  creditor  for  50/.,  but  in  the  Companies  Acts  there  is 
no  such  limit.  Parliament  did  not  think  fit  to  fix  any  such  limit,  and 
it  gave  the  right  to  any  creditor  to  petition.  This  being  so,  it  is 
difficult  to  tmderstand  how  the  Court  can  properly  introduce  limitations 
and  restrictions  which  Parliament  did  not  think  fit  to  introduce.  The 
well-settled  rule  is,  that  it  is  for  the  Court  to  interpret  the  Act,  not  to 
supplement  it,  and  the  decision  of  the  House  of  Lords  in  Salomon  v. 
Salomon  8f  Co.,  (1897)  A.  C.  22,  is  a  notable  warning  that  this  rule  is 
still  in  force. 

Moreover,  to  hold  that  a  creditor  for  less  than  50/.  is  not  entitled 
to  petition,  or  is  to  be  deprived  of  costs  if  he  seeks  the  remedy  the 
Legislature  offers  him,  is  inconsistent  with  the  decision  of  the  Lord 
Chancellor  in  London,  Sfc.  Alkali  Co.,  1  De  G.  F.  &  J.  257.  The 
petition  there  was  under  the  Joint  Stock  Companies  Act,  1856,  but 
the  wording  closely  accorded  with  the  Act  of  1862,  and  the  Lord 
Chancellor  held  that  a  creditor  for  less  than  50/.  was  entitled  to 
petition.  See  also  lindley  on  Companies,  6th  ed.  p.  857.  It  is  to  be 
hoped  that  the  rule  in  question  may  be  disregarded.  It  has  already 
been  held  not  to  apply  where  other  creditors,  with  debts  bringing  the 
indebtedness  of  the  company  to  over  50/.,  support  the  petition. 
Leyton  and  Walthamstow  Cycle  Co.,  W.  N.  (1901)  225 ;  50  W.  R.  93. 

A  creditor  is  not  to  be  denied  a  winding-up  order  because  the 
number  of  members  is  small.    Thus,  in  Zocy  Sf  Co.y  W.  N.  (1877)  71, 
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an  order  was  made  when  there  were  only  seven  members,  each  holding 
one  share  of  1/.  each.  The  petitioner  there  had  obtained  judgment 
on  an  aoceptanoe  of  the  company. 


Statutory  Demand, 

The  demand  in  writing  under  paragraph  (1)  of  sect.  80,  need  not 
be  in  any  special  form.  It  need  not  use  the  word  "  demand."  A 
peremptory  "  request"  or  **  call"  for  payment  would  no  doubt  suffice. 
But  the  debt  must  be  for  50/.  at  least. 

The  omission  of  a  company  to  comply  with  a  notice  requiring 
payment  of  a  debt,  served  pursuant  to  the  above  paragraph  (1), 
16  not  ''neglect"  within  the  meaning  of  that  paragraph  if  there  is 
reasonable  cause  for  the  omission,  and  the  fact  that  the  debt  in 
question  is  bond  fide  disputed  is  a  complete  answer.  See  London  and  Dispated 
Paris  Banking  Corp,^  19  Eq.  444,  where  there  was  a  hand  fide  dispute 
as  to  the  debt  and  the  company  was  not  alleged  to  be  insolvent,  and 
the  Court  refused  the  order,  being  of  opinion  that  the  petition  had 
"  not  been  presented  bond  fide,  that  is,  not  with  the  view  of  obtaining  a 
winding-up  order,  but  with  the  view  of  extorting  from  the  company 
a  larger  sum  than  they  thought  was  fairly  due  under  pressure  of  a 
threat  to  present  the  winding-up  petition." 

It  is  now  weU  settled  that  a  petition  for  winding-up  with  a  view  to 
enforcing  payment  of  a  disputed  debt  is  an  abuse  of  the  process  of  the 
Court  and  should  be  dismissed  with  costs.  Nor  is  it  necessary  to  wait 
until  the  hearing,  for  a  motion  to  stay  all  further  proceedings  on  the 
petition  and  to  restrain  advertisements  may  at  once  be  made.  Gold 
Hill  Mines,  23  C.  D.  211 ;  Catholic  Publishing  Co,,  2  De  G.  J.  &  S.  121 ; 
Pe  A  Company,  (1894)  2  Ch.  849.  But,  of  course,  if  it  is  shown  that 
the  alleged  dispute  is  not  a  bond  fide  one,  the  objection  to  the  petition 
fails.  Nor  is  it  altogether  uncommon  for  a  company,  after  again  and 
again  begging  for  time  for  payment  of  a  debt,  to  spring  on  the 
petitioner,  at  the  last  moment,  the  suggestion  that  the  debt  is  a 
disputed  one.  The  Court,  however,  looks  with  great  suspicion  on 
such  an  attempt  to  mislead  it.  It  is  a  sufficient  objection  that  there 
is  a  good  ground  for  dispute  at  the  date  of  the  hearing.  Anglo- 
Bavarian  Steel  Ball  Co,,  W.  N.  (1899)  80. 

The  twenty-one  days  must  have  expired  before  the  petition  is 
presented.     Catholic  Publishing  Co,,  2  De  G.  J.  &  S.  121. 

For  form  of  demand,  see  Form  27. 

Where  there  is  no  registered  office,  the  demand  may  be  left  at  the 
unregistered  office.     See  British  and  Foreign  Oas  Co,,  13  W.  R.  649. 

As  to  paragraph  (2)  of  sect.  80,  petitioning  creditors  frequently  Unsatisfied 
rely  on  the  ground  that  a  nulla  bona  has  been  returned  to  a  writ  of  execution. 
execution.     See  Form  20,  infra, 
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Aa  to  paragraph  (4)  of  sect.  80~proof  that  the  company  is  unable 
to  pay  its  debts — where  a  case  cannot  be  made  under  one  of  the 
preceding  paragpraphs,  there  may  nevertheless  be  a  case  under  the 
fourth  paragraph,  for  under  that  head  the  company's  inability  to  pay 
its  debts  may  be  established  by  any  evidence  satisfactory  to  the 
Court.  The  following  are  some  cases  where  the  Court  has  been 
satisfied : — 

Company's  acceptances  for  goods  bought,  dishonoured.     Globe  New 

Fatenty  Sfc.  Co,,  20  Eq.  337.    In  that  case  no  demand  has  been 

made  under  paragraph  (1),  but  the  Court  held  that  no  such 

demand   was   necessary   when    the    order  was   claimed    under 

paragpraph  (4),  and  this  case  has  been  frequently  followed. 

And  where  a  judgment  creditor  was  told  by  the  company's  solicitors 

that  there  were  no  assets  on  which  he  could  levy,  it  was  held  that 

this  was  evidence  that  the  company  was  unable  to  pay  its  debts. 

Flagstaff y   ^^c.    Co,   of  Utah,   20   Eq.   268;    Yate    Collieriee  and 

Limeworks  Co,,  W.  N.  (1883)  171. 

The  fact  that  there  is  due  to  the  petitioner  a  liquidated  sum,  that 

the  debt  is  not  disputed,   and  that   the   petitioner   has  demanded 

payment  without   success,   aifords  cogent  primd  facie   evidence  of 

the  company's  inability  to  pay  its  debts,  and  is  the  evidence  most 

commonly  relied  on. 


gtMrit  role. 


(5)  Just  and  Equitable. 

As  to  paragraph  (5)  of  sect.  79 : — The  words  *^  whenever  the  Court 
is  of  opinion  that  it  is  just  and  equitable  that  the  company  should  be 
wound  up,"  in  paragraph  (5)  of  sect.  79  of  1862,  seem  ex  facie  plain 
enough,  and  to  invest  the  Court  with  full  discretion,  but  they  have 
been  obscured  by  the  application  of  the  ejusdem  generis  construction. 

In  Ex  parte  Spackman,  1  M.  &  G.  170  (1849),  Lord  Cottenham,  L.  C, 
held  on  similar  words  in  the  Joint  Stock  Companies  Winding-up  Act, 
1848,  that  the  ejusdem  generis  doctrine  applied  :  '*  This  clause  was  no 
doubt  thus  worded  in  order  to  include  all  cases  not  before  mentioned ; 
but  of  course  it  cannot  mean  that  it  should  be  interpreted  otherwise 
than  in  reference  to  matters  ejusdem  generis  as  those  in  the  previous 
clauses.  There  must  be  something  in  the  management  and  conduct 
of  the  company  which  shows  the  Court  that  it  should  be  no  longer 
allowed  to  continue,  and  that  the  company  ought  to  be  wound  up.'* 
The  same  construction  was  put  on  sect.  79,  sub-s.  (5)  of  the  Act  of  1862. 
See  Anglo-Greek  Steam  Co.,  2  Eq.  1.  But  it  was  held  that  misconduct 
of  directors  was  not  a  ground  for  winding-up.  See  also  European  Life 
Assurance  Society,  9  Eq.  122;  Suburban  Hotel  Co,,  2  Ch.  737;  Lang- 
ham  Skating  Bink  Co.,  5  C.  D.  669 ;  Wear  Engine  Works  Co.,  10 
Ch.  188. 
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The  application  of  the  efusdem  generis  construction  was  unfortunate, 
for  it  unduly  fettered  the  action  of  the  Courts,  and  in  effect  restricted 
the  wide  discretion  with  which  the  Legislature  apparently  intended 
to  invest  them.  There  are,  however,  indications  that  the  Court  is 
disposed  to  revert  to  the  plain  wording  of  the  enactment,  or  at  any 
rate  to  apply  the  ejusdem  generis  construction  in  a  very  wide  and 
elastic  manner.  See  Australian  Joint  Stock  Bank,  W.  N.  (1897)  48  ; 
Sailing  Ship  Kentmere  Co.^  W.  N.  (1897)  ^8 ;  Amalgamated  Syndicate^ 
(1897)  2  Ch.  600. 

The  following  are  some  of  the  cases  which  have  been  deemed 
efuedem  generis,  and  therefore  within  paragraph  (5)  of  sect.  79  : — 

(a)  Insolveney. — European    Life    Assurance    Society,    9    Eq.    122;  InaolYeiicy. 

London  and  Manchester  Industrial  Association,  1  C.  D.  466 ; 
British  Alliance  Corporation,  9  C.  D.  635.  And  see  Wick^s 
Patent  Syndicate,  U  8.  J.  743 ;  Lyric  Cluh,  36  S.  J.  801. 

In  the  first  of  these  cases  James,  Y.-C.,  said :  '^  The  Court  is 
bound  to  exercise  that  jurisdiction  of  winding-up,  if  it  is  of 
opinion,  upon  hearing  the  whole  case,  that  it  is  just  and 
equitable— not  that  it  is  prudent,  but  that  it  is  just  and 
equitable — ^that  the  company  should  be  wound  up.  And  in 
my  view  of  the  law  of  the  case  it  would  be  just  and  equitable 
to  wind  up  a  company  like  this  assurance  company  if  it  were 
made  out  to  my  satisfaction  that  it  is,  not  in  any  technical 
sense,  but  plainly  and  commercially,  insolvent — ^that  is  to  say, 
that  its  assets  are  such  and  its  existing  liabilities  are  such  as  to 
make  it  reasonably  certain — as  to  make  the  Court  feel  satisfied — 
that  the  existing  and  probable  assets  would  be  insufficient  to 
meet  the  existing  liabilities." 

(b)  Substratum  gone. — ^It  was  Lord  Cairns  who  first  suggested,  in  Substratum 
Suburban  Hotel  Co.  (1867),  2  Ch.  737,  that  if  the  substratum  of  fi^^»®- 

a  company  were  gone,  that  might  render  it  just  and  equitable  to  ^[1^^  co, 
make  a  compulsory  winding-up  order.  In  that  case  the  objects 
of  the  company  were  very  general: — '*To  buy  lands  within 
twenty  miles  of  the  General  Post  Office,  to  erect  and  work 
hotels,  &c."  The  company  had  bought  land  at  Hampstead 
and  erected  an  hotel ;  it  did  not  pay,  but  the  majority  of  the 
shareholders  wished  to  go  on,  and  Lord  Cairns  held  that  the 
Court  could  not  interfere,  for  that  the  contract  of  the  sub- 
scribers was  that  the  capital  should  be  applied  to  the  specified 
objects  until  the  requisite  majority  determined  to  discontinue 
the  business  or  one  of  the  tests  of  insolvency  occurred ;  that  it 
was  possible  that  the  hotel  might  be  made  profitable,  or  that 
it  might  be  sold  and  another  acquired,  and  that  whilst  capital 
remained  it  was,  looking  to  the  objects  specified,  '^impossible 
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to  say  that  the  capital  may  not  be  made  productive  of  profit 
just  in  the  way  in  which  it  was  expected  to  be  made  when 
the  company  was  formed.  A  case  might  occiir,"  proceeded  the 
learned  judge,  **  where  the  Court  would  be  willing  to  give 
under  the  Act  to  a  minority  of  shareholders  the  species  of  relief 
that  sometimes  is  given  in  cases  of  ordinary  partnerships  when 
it  becomes  impossible  (I  use  the  term  *  impossible '  in  the  strict 
sense  of  the  term)  to  carry  on  the  business  any  longer.  [_Baring 
V.  DiXf  1  Cox,  213;  Bailey  v.  Fordj  13  Sim.  495;  Jennings  v. 
Baddelet/,  3  K.  &  J.  78.]  It  is  not  necessary  to  decide  it ;  but 
if  it  were  shown  to  the  Court  that  the  whole  substratum  6f  the 
partnership,  the  whole  of  the  business  which  the  company  was 
incorporated  to  carry  on,  had  become  impossible,  I  apprehend 
that  the  Court  might  either  under  the  Act  of  Parliament  or  on 
general  principles  order  the  company  to  be  wound  up." 

However,  in  Langham  Skating  Rink  Co.,  5  C.  D.  669  (1871), 
when  an  attempt  was  made  to  obtain  an  order  on  the  ground 
that  the  substratum  was  gone,  the  Court  refused  to  make  an 
order,  holding  that  the  objects  were  not  confined  to  the  rink, 
that  the  prospectus  could  not  be  treated  as  controlling  the 
memorandum,  that  it  was  possible  to  carry  out  some  of  the 
objects,  and  that  it  was  for  the  shareholders — or  domestic 
tribunal  established  by  the  Legislature— to  determine  whether 
there  should  or  should  not  be  a  winding-up. 

Nevertheless,  a  few  years  later  came  the  decision  in  Haven 
Gold  Mining  Co.  (1881),  20  C.  D.  151.  The  words  of  the 
memorandum  in  that  case  were  very  wide  : — "  To  purchase,  or 
otherwise  acquire,  mines  and  mineral  properties,  lands  and 
hereditaments,  in  New  Zealand,  or  elsewhere,  and  more  p6ui;i- 
cularly  to  carry  out  an  agreement  dated,  &c.,''  for  the  acqui- 
sition of  a  particular  mine.  The  prospectus  stated  that  the 
company  was  formed  to  acquire  and  develop  a  particular  mine. 
The  mine  could  not  be  found,  and  it  was  held  by  the  Court  of 
Appeal  that  the  substratum  was  gone,  and  that  a  winding-up 
order  should  be  made  against  the  will  of  the  majority.  Jessel, 
M.  E.,  in  the  course  of  his  judgment  said : — **  No  doubt — and 
I  have  not  forgotten  it — there  are  general  words  in  the  memo- 
randum and  articles  of  association  extending  the  right  to  work 
mineral  property  generally,  but  the  object  of  the  company,  or 
the  special  object  in  the  memorandum  of  association,  is  to  work 
this  gold  mine.  .  .  .  Then  is  not  this  the  case  pointed  out  by 
Lord  Cairns  in  Be  Suburban  Hotel,  where  it  is  impossible  to 
carry  on  the  business  for  which  the  company  was  formed  ?  It 
seems  to  me  it  is  exactly  the  case." 

It  is,  however,  dear  enough,  that  the  facts  of  the  c4se  did 
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not  come  up  to  the  level  laid  down  by  Lord  Oaims,  for  the 
objects  unquestionably  covered  much  more  than  the  acquisition 
of  the  particular  mine :  it  would  have  been  within  the  power 
of  the  company  to  acquire  another  mine  in  New  Zealand. 
Therefore  its  objects  had  not  all  become  impossible. 

Hence  the  decision  carried  the  matter  one  step  further,  and 
established  the  principle  that,  however  general  the  words  in 
the  memorandum — however  wide  the  powers — the  Court  is 
entitled  to  look  at  the  circumstances  and  the  prospectus,  and 
ascertain  what  the  particular  or  paramount  object  is,  and  that, 
if  that  fails,  it  may  treat  the  substratum  as  gone,  and  make  a 
winding-up  order. 

This  case  was  shortly  afterwards  followed  by  the  decision  in  Oertnan  Date 
German  Date  Coffee  Co.,  20  0.  D.  169.  In  that  case,  the  ^^^^^^  ^''' 
primary  object  was  to  acquire  and  work  certain  specified  inven- 
tions, '*  for  which  a  patent  has  been  granted  by  the  Empire  of 
Germany  to  H."  There  were  other  objects,  including  the 
acquisition  of  inventions  for  cognate  purposes.  The  primary 
object  had  failed,  for  a  German  patent  was  refused.  It  was 
held  that,  on  the  true  construction  of  the  memorandum,  the 
company  was  formed  **  simply  to  buy  the  patent,  and  to  work 
it  either  with  or  without  improvements,"  and  that  all  the  other 
objects  were  merely  ancillary  provisions,  and  therefore  that  the 
substratum  was  gone. 

The  next  case  was  Red  Rock  Mining  Co,  (1889),  61  L.  T.  785,  BedRoek 
in  which  case  the  objects  of  the  company  were — (1)  To  acquire  KayTS.,^ 
a  particular  mine  in  New  South  Wales;    (2)   generally  to  recognizes  the 
acquire  any  mines,  mining  rights,  milling,  and  other  works,  ^     ^^^°* 
in  the  colony  or  elsewhere,  and  to  explore  and  work.      The 
primary  object  had  failed,  and  Kay,  J.,  made  a  winding-up 
order  on  that  ground,  saying :  ''  The  principle  of  this  Court  is, 
that  when  an  association  is  formed  for  a  particular  purpose  it 
does  not  matter  that  it  has  large  powers  in  addition  to  that 
particular  purpose;  if  that  particular  purpose  fails,  any  share- 
holder has  a  right  to  say,  *  put  an  end  to  it ;  bring  me  my 
money.' "    This  case,  therefore,  followed  the  rule  laid  down 
in  Haven  Oold  Mining  Co,^  supra.    In   Crown  Bank  (1890), 
44  C.  D.  634,  North,  J.,  treated  the  company's  name  as  im- 
pliedly restricting  its  objects.     In  Coolgardie  Consolidated  Gold  Court  of 
Mines  (1897),  76  L.  T.  269,  the  company  was  formed— (a)  To  i^^^t  ^'act 
carry  out  an  agreement  for  the  acquisition  of  a  particular  pro-  on  extension 
perty  in  Western  Australia ;  (b)  to  apply  for  and  acquire  and  ?*  principle*  ^ 
hold  any  mines,  mining  rights,  and  to  search  for,  prospect,  and  lar  construo- 
explore  any  property  or  ground  supposed  to  contain  minerals  in  ^^°\he^^e 
West  Australia  or  elsewhere;   (c)  to  work  the  mines,  &c.  in  within  the 

principle. 
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the  agreement  mentioned,  and  any  other  mineB  purchased  or 
acquired  by  the  company,  &c.  The  mine  at  Ooolgardie  had 
been  found  worthless.  It  was  proposed  to  acquire  a  mine  in 
Victoria.  The  Court  of  Appeal  made  a  winding-up  order,  hold- 
ing that  the  substratum  was  gone.  Lindley,  L.  J.,  considered 
that  the  words  *' in  West  Australia  or  elsewhere"  meant  in 
West  Australia,  for  that  to  construe  the  words  literally  would 
be  extravagant,  and  therefore  that  the  company  had  no  power 
to  acquire  the  mine  in  Victoria.*  He  admitted  that  the  com- 
pany could  acquire  other  mines  in  West  Australia.  **  What 
do  they  propose  to  do :  not  to  work  some  other  mine  in  West 
Australia;  there  is  no  evidence  that  anybody  wishes  to  keep 

the  company  going  for  any  purpose  of  that  kind It  is  a 

question  for  the  shareholders.  If  the  majority  of  the  share- 
holders had  expressed  a  wish  to  go  on  working  the  old  mine, 
or  some  other  mine  in  West  Australia,  there  would  be  a  ques- 
tion for  us  to  consider,  but  nothing  of  the  sort.  They  say  that 
they  wish  to  start  working  the  gold  reef  in  Victoria." 

See  also  Thomas  Edward  Brinsmead  and  Sons,  (1897)  1  Ch. 
406;  Amaiffamated  SyndicatCy  {IS97)  2  Gh.  600;  eaid.  Macdonald 
Gold  Mines,  14  T.  L.  B.  204. 

Some  of  the  later  of  the  above-mentioned  decisions  indicate  a 
disinclination  on  the  part  of  the  Court  to  recognize  the  principle 
established  in  Haven  Gold  Mining  Co,,  and  Red  Rock  Co,,  supra, 
and  an  anxiety,  if  possible,  to  bring  every  case  within  what 
Lord  Cairns  said,  by  showing  that  all  the  specified  objects  have 
failed,  and  in  the  result,  the  Court  was  constrained  to  put  a 
somewhat  forced  construction  on  the  memorandum,  and  to  treat 
as  merely  ancillary  objects  which  could  not  be  so  regarded 
according  to  the  ordinary  rules  of  construction.  And  in  a 
recent  case  this  construction  was  by  some  strange  confusion 
extended  even  to  a  case  where  the  last  paragraph  of  the  objects 
dause  in  the  memorandum  expressly  provided  '*  that  the  objects 
specified  in  each  paragraph  of  this  clause  shall,  except  when 
otherwise  expressed  in  such  paragraph,  be  in  nowise  limited 
or  restricted  by  reference  to  or  inference  from  the  terms  of  any 
other  paragraph  or  the  name  of  the  company."  Stephens  v. 
Mysore  Reefs  Kangundy  Mining  Co,,  (1902)  1  Ch.  745. 

It  may  be  just  and  equitable  to  wind  up  a  company  when 
the  main  purpose  for  which  it  was  formed,  quite  apart  from 
its  specified  objects,  has  failed,  and  Haven  Gold  Mining  Co,, 


♦  So  also  Rigby,  L.  J.,  said  that  **  or  elsewhere  "  did  not  mean  anywhere  in  the 
world.  Compare  this  with  the  decision  of  the  House  of  LordB  in  the  Trial  of  Earl 
Russell,  (1901)  A.  0.  446,  that  **  England  or  Ireland  or  elsewhere  "  in  24  &  25  Vict. 
c.  100.  s.  67,  plainly  included  the  whole  world. 


Digitized  by 


Google 


WINDING-UP  PETITIONS.  57 

and  Bed  Rock  Co,,  show  that  there  Ib  jurisdiction  to  do  that; 
but  it  does  not  seem  expedient  to  make  an  order  on  the  ground 
that  all  the  specified  objects  have  failed,  and  to  justify  such  an 
order  by  misconstruing  the  objects. 

For  cases  in  which  the  Court  has  recently  refused  to  make  an 
order  against  the  wishes  of  the  majority,  on  the  ground  that  it 
was  not  shown  that  the  whole  of  the  objects  had  failed,  see 
Langham  Skating  Rink  Co,,  5  C.  D.  669;  Nylstroom  Co,,  60 
L.  T.  478;  Electric  Arms  Co.,  35  S.  J.  816;  Macdonald  Gold 
Mines  (1898),  14  T.  L.  E.  204  (C.  A.) ;  Kronand  Metal  Co., 
W.  N.  (1899)  15;  but  the  case  last  cited  would  probably  not 
now  be  followed. 

(c)  That   the   company  is   a  bubble  :    London  and    County    Coal  '*  Bubble " 

Co.,  3  Eq.  355 ;  but  there  is  no  good  definition  of  a  bubble  ^^l^^^J- 
company. 

(d)  That  the  company  cannot  carry  on  business,  and  that  assets  Fraud. 
may  be  recovered  from  fraudulent  promoters.     Diamond  Fuel 

Co.,  13  C.  Div.  400.  Or  even  that  supposed  fraud  in  promotion 
demands  investigation.  General  Phosphate  Corporation,  W.  N. 
(1893)  142.  But  mere  misconduct  of  directors  is  not  enough. 
Anglo- Greek  Steam  Co.,  2  Eq.  1.  And  fraud  on  outsiders  in 
carrying  on  the  business  will  not,  in  general,  suffice.  Medical 
Battery  Co.,  (1894)  1  Ch.  444.  After  the  decision  of  the  House 
of  Lords  in  Ex  parte  Barnes,  (1896)  A.  C.  146,  the  Court  did 
not  rely  much  on  the  ground  that  an  investigation  as  to  fraud 
in  promotion  is  required.  But  the  Court  has  recently  shown  an 
inclination  to  get  rid  of  fraudulent  companies,  and  to  at  least 
follow  the  rule  that  where  it  is  once  shown  that  the  substratum 
has  gone,  the  facts  that  the  company  has  been  established  for 
fraudulent  purposes,  even  as  regards  outsiders,  and  that  winding- 
up  is  the  best  means  to  make  promoters  disgorge,  are  cogent 
reasons  for  making  a  compulsory  order.  Thomas  Edward 
Brinsmeadand  Sons,  (1897)  1  Ch.  45;  on  app.,  (1897)  1  Ch. 
406  ;  New  Civil  Service  Co-operative  Association  of  South  Africa, 
1903,  reversing  Buckley,  J.,  but  now  under  appeal  to  the 
House  of  Lords. 

Generally  speaking,  the  fact  that  a  company  is  proceeding  to  j/^f^^^  ^^^^^ 
do  something  which  is  ultra  vires  is  no  ground  for  a  winding-up 
order ;  but  if  the  substratum  is  gone,  the  Court  will  have  regard 
to  the  proposed  ultra  vires  acts.     Crown  Bank,  44  C.  D.  634 ; 
Amalgamated  Syndicate,  (1897)  2  Ch.  600,  606. 

Where  the  Court  is  of  opinion  that  it  is  **  just  and  equit- 
able," it  is  no  defence  that  the  company  has  not  been  in 
existence  for  a  year.  German  Date  Coffee  Co.,  supra  ;  Thomas 
Edward  Brinsmead  and  Sons,  supra. 
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(e)  Where  insolyency  must  inevitably  ensue  unless  an  order  is 
made:  Australian  Joint  Stock  Bank,  W.  N.  (1897)  48. 

(f;  When  there  is  a  complete  deadlock  in  the  management  of  a 
company's  affairs:  Sailing  Ship  Kentmere  Co,,  W.  N.  (1897)  58. 

(jg)  By  the  working  capital  being  insufficient:  FromnCa  Extract 
Co,,  Times,  Feb.  2,  1901 ;  New  Civil  Service,  Sfc,  Co,,  supra. 


(6)  Creditor  Prejudt^d  by  Voluntary  Winding-up, 

Sect.  145  of  1863. — ^The  yoluntary  winding-up  of  a  oompanj  shall  not  be  a  bar 
to  the  right  of  anj  creditor  of  sach  company  to  have  the  same  wound  up  bj  the 
Court,  if  the  Court  is  of  opinion  that  the  rights  of  such  creditor  wiU  be  prejudiced 
by  a  voluntary  winding-up. 


Prejudice  to 
be  shown. 


The  section  only  applies  to  creditors.  A  voluntary  winding-up  was 
long  ago  held  to  be  primd  facie  a  bar  to  a  contributory  obtaining  a 
winding-up  order  {Bank  of  Gibraltar  and  Malta,  I  Oh.  69 ;  Gold  Co., 
11  Ch.  D.  701),  although  not  an  absolute  legal  bar  {Fire  Annihilator 
Co.,  32  Beav.  561  ;  Haycraft  Gold,  Sfc.  Co.,  (1900)  2  Ch.  230) ;  for, 
even  before  the  Companies  Act,  1900,  in  a  voluntary  winding-up  con- 
tributories  could  apply  to  the  Court  to  decide  questions,  &c.  under 
sect.  138  of  1862. 

By  sect.  25  of  1900,  however,  "  in  a  voluntary  winding-up  an  appli- 
cation under  sect.  138  of  the  Companies  Act,  1862,  may  be  made  by 
any  creditor  of  the  company."  Creditors  are,  by  the  fact  that  they 
can  apply  under  sect.  138,  less  likely  to  be  prejudiced  by  the  existence 
of  a  voluntary  winding-up;  but  the  effect  of  sect.  25  of  1900  on  the 
right  of  a  creditor  to  a  compulsory  order  has  not  yet  been  judicially 
considered. 

The  individual  creditor  who,  there  being  a  voluntary  winding-up  in 
progress,  asks  for  a  compulsory  winding-up  order  by  virtue  of  sect.  145, 
and  is  imsupported  by  other  creditors,  must  show  that  his  rights  as 
mentioned  in  the  section  **  will  be  prejudiced  by  a  voluntary  winding- 
up."  New  York  Exchange,  39  C.  D.  415.  And  he  has  to  discharge 
this  onus  whether  the  resolution  for  winding-up  was  passed  before  or 
after  the  filing  of  his  petition.  S.  C.  For  example,  he  should  show 
that  the  liquidator  appointed  is  an  unfit  person,  or  that  he  has  been 
guilty  of  misconduct  in  the  winding-up,  e.g.,  is  not  properly  realising 
the  assets  and  distributing  them,  is  improperly  preferring  some 
creditors  to  others,  is  not  defending  and  protecting  the  company's 
interests,  improperly  refuses  information,  is  shielding  persons  whom  he 
ought  to  proceed  against,  is  speculating  with  the  assets,  is  carrying  on 
the  business  for  an  unnecessary  length  of  time  instead  of  selling  it,  is 
feathering  his  own  nest  at  the  expense  of  the  company,  is  protecting 
or  letting  off  the  shareholders  at  the  expense  of  the  creditors,  or  is 
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makmg  improper  compromises.  See  Tramway  Wheels  Sfc.  Co.^  W.  N. 
(1873)  160;  Medical  Battery  Co.,  (1894)  1  Ch.  444;  New  York 
Exchange  Co,,  39  0.  D.  415. 

But  it  has  been  held  that  the  voluntary  T^inding-up  is  no  bar  to  a 
compulsory  order,  even  where  the  petitioning  creditor  fails  to  prove 
that  he  is  **  prejudiced,"  if  the  general  body  of  creditors  desire  a  com- 
pulsory order,  for  in  that  case  the  right  of  the  general  body  to  have 
their  wishes  considered  under  sects.  91,  149  of  the  Act  of  1862,  prevails 
over  the  company's  rights  under  sect.  145.  Per  Farwell,  J.,  in 
E.  Bishop  Sf  Sons,  Ltd.,  (1900)  2  Ch.  254.  This  case  has  been 
approved  and  followed  by  Byrne,  J. 

When  a  creditor  brings  himself  within  sect.  145  he  is,  it  is  appre- 
hended, primd  facie  entitled  to  a  winding-up  order,  but  the  Court  is 
not  bound  to  make  the  order;  e,g,y  it  may  at  the  request  of  the 
company  or  of  the  bulk  of  the  creditors  make  a  supervision  order. 
West  Hartlepool  Co,,  10  Ch.  618.  (Although  a  supervision  order, 
since  the  Act  of  1900,  gives  a  creditor  little  more  benefit  than  that 
which  he  now  has  under  a  voluntary  winding-up.)  And  when  the 
winding-up  has  been  in  existence  for  some  time  it  inclines  to  this 
course,  for  a  compulsory  order  alters  the  commencement  of  the 
winding-up,  and  in  the  result  may  detrimentally  affect  the  assets.  In 
making  a  supervision  order  the  Court  can  appoint  an  additional 
liquidator  or  liquidators.     Sect.  150. 

(7)  Official  Receiver's  Petition, 

Section  14  of  1890. — ^Where  a  company  is  being  wound  up  voluntarily  or  subject  OflScial 
to  the  Buperviaion  of  the  Court,  the  official  receiver  attached  to  the  Court  having  ^^^ceiyor 
jnziadiction  to  wind  up  the  company  may  present  a  petition  that  the  company  be  P®""°^^^* 
wound  up  by  the  Court,  and  thereupon,  if  the  Court  is  satisfied  that  the  voluntary 
winding-up  or  winding-up  subject  to  supervision  cannot  be  continued  with  due 
regard  to  the  interests  of  the  creditors  or  oontributories,  it  may  make  an  order  that 
tiie  company  be  wound  up  by  the  Court. 

Only  two  compulsory  winding-up  orders  have  been  made,  at  any 
rate  in  the  High  Court,  under  this  section,  viz.,  in  1897  Jubilee  Sites 
Syndicate,  (1899)  2  Ch.  204,  and  in  Industrial  Contract  Corporation, 
28  Nov.  1899.  In  the  former  case  Wright,  J.,  said  that  a  reasonably 
wide  construction  ought  to  be  given  to  sect.  14,  which  included  every 
case  where  the  powers  of  the  voluntary  liquidator  were  shown  to  be 
insufficient  for  the  purposes  of  winding-up  in  so  far  as  the  interests  of 
creditors  or  contributories  were  concerned.  But  in  what  seemed  to  be 
a  very  similar  case  the  Official  Beceiver  refused  to  file  a  petition.  In 
the  case  of  the  Industrial  Contract  Corporation  the  order  was  made  by 
consent  under  special  circumstances. 

The  one  thing  needed  in  the  case  just  cited  was  a  public  examination 
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of  the  directors  and  promoters,  and  upon  the  winding-up  order  being 
made  they  were  then  and  there  summoned  under  sect.  115  of  the 
Act  of  1862,  and  the  examination  was  by  consent  at  once  proceeded 
with  in  Court. 


(8)  and  (9)  Default  in  Filing  Report  at  or  Holding 
Statutory  Meeting, 

Section  12  of  the  Companies  Act,  1900,  like  most  other  sections  of 
that  legislative  monstrosity,  is  curiously  framed.  The  "statutory 
meeting  "  required  by  it  is  only  necessary  in  the  case  of  companies 
"limited  by  shares  and  registered  after  the  commencement  of  the 
Act" — viz.,  Jan.  1,  1901 — but  apparently  it  is  not  confined  to  com- 
panies which  invite  the  public  to  subscribe  for  their  shares,  but  applies 
also  to  "  private  companies,"  which  are  limited  by  shares. 

Section  1 2  gives  two  new  grounds  for  the  presentation  of  a  winding- 
up  petition.  The  discretion  given  to  the  Court,  as  to  what  order  shall 
be  made  on  the  petition,  is  wide,  but  there  would  not  be  much  in 
ordering  the  report  to  be  filed  unless  its  distribution  amongst  the 
shareholders  and  the  holding  of  a  meeting  to  discuss  it  were  also  at 
the  same  time  ordered. 

The  order  as  to  the  report,  and  probably  as  to  the  meeting  also, 
would  have  to  be  against  the  directors,  who  would  in  all  likelihood  be 
ordered  to  pay  the  costs,  even  if  no  winding-up  order  were  made. 

(B)  Unregistered  Companies. 

Unregistered  8eot.  199  of  1862. — Subject  ae  hereinafter  mentioned,  any  partnership,  association 
companies.  or  company,  except  railway  companies  incorporated  by  Act  of  Parliament,  consisting 
of  more  than  seTcn  members,  and  not  reg^tered  under  this  Act,  and  hereinafter 
included  under  the  term  *'  unregistered  company,*'  may  be  wound  up  under  this  Act, 
and  all  the  provisions  of  this  Act  with  respect  to  winding-up  shall  apply  to  such 
company,  with  the  following  exceptions  and  additions : — 

(1.)  An  unregistered  company  shaU,  for  the  purpose  of  determining  the  Court 
having  jurisdiction  in  the  matter  of  the  winding-up,  be  deemed  to  be 
reg^tered  in  that  part  of  the  United  Kingdom  where  its  principal  place  of 
butdness  is  situate ;  or  if  it  has  a  principal  place  of  business  situate  in 
more  than  one  part  of  the  United  Kingdom,  then  in  each  part  of  the 
United  Kingdom  where  it  has  a  principal  place  of  business;  moreover, 
the  principal  place  of  business  of  an  unregistered  company,  or  (where  it 
has  a  principal  place  of  business  situato  in  more  than  one  port  of  the 
United  Kingdom)  such  one  of  its  principal  places  of  business  as  is  situate 
in  that  part  of  the  United  Kingdom  in  which  proceedings  are  being 
instituted,  shall  for  all  the  purposes  of  the  winding-up  of  such  company 
be  deemed  to  be  the  reg^istered  office  of  the  company :  [By  sect.  32  (3)  of 
the  Ck)mpanies  (Winding-up)  Act,  1890,  <<For  the  purposes  of  this  Act 
the  expression  *  registered  office  of  a  company*  shall  mean  the  place  which 
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has  been  the  registered  oflSce  of  the  oompany  for  the  greater  part  of  the 
pix  months  immediately  preceding  the  presentation  of  the  petition  for 
winding-np  the  oompanv,  and  shall  indode,  in  the  case  of  an  unregistered 
company,  any  place  which,  in  pursnance  of  section  one  hundred  and 
ninety-nine  of  the  Companies  Act,  1862,  is  to  be  deemed  the  registered 
office  of  the  company  for  the  purpose  of  the  winding-up  thereof.**] 
(3.)  The  circumstanced  under  which  an  unregistered  company  may  be  wound  up 
are  as  follow :  (that  is  to  say), 

(a)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry  on  business, 

or  is  carrying  on  business  only  for  the  purpose  of  winding-up  its 
affairs; 

(b)  Whenever  the  company  is  unable  to  pay  its  debts ; 

(e)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up : 
(4.)  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be 
unable  to  pay  its  debts, 

(a)  Whenever  a  creditor  to  whom  the  company  is  indebted  at  law  or  in 
equity,  by  assignment  or  otherwise,  in  a  sum  exceeding  fifty  pounds 
then  due,  has  served  on  the  company,  by  leaving  the  same  at  the 
principal  place  of  business  of  the  company,  or  by  delivering  to  the 
secretary  or  some  director  or  principal  officer  of  the  company,  or  by 
otherwise  serving  the  same  in  such  manner  as  the  Court  may  approve 
or  direct,  a  demand  under  his  hand  requiring  the  company  to  pay  the 
sum  so  due,  and  the  company  has  for  the  space  of  three  weeks 
succeeding  the  service  of  such  demand  neglected  to  pay  such  sum, 
cr  to  secure  or  compound  for  the  same  to  the  satisfaction  of  the 
creditor: 

(h)  Whenever  any  action,  suit,  or  other  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due,  or 
claimed  to  be  due  from  the  company,  or  from  him  in  his  character  of 
member  of  the  company,  and  notice  in  writing  of  the  institution  of 
such  action,  suit,  or  other  legal  proceeding  having  been  served  upon 
the  company  by  leaving  the  same  at  the  principal  place  of  business  of 
the  company,  or  by  delivering  it  to  the  secretary,  or  some  director, 
manager,  or  principal  officer  of  the  company,  or  by  otherwise  serving 
the  same  in  such  manner  as  the  Court  may  approve  or  direct,  the 
company  has  not  within  ton  days  after  service  of  such  notice  paid, 
secured,  or  compounded  for  such  debt  or  demand,  or  procured  such 
action,  suit,  or  other  leg^  proceeding  to  be  stayed,  or  indemnified  the 
defendant  to  his  reasonable  satisfaction  against  such  action,  suit  or 
other  legal  proceeding,  and  against  all  costs,  damages  and  expenses 
to  be  incurred  by  him  by  reason  of  the  same : 

{e)  Whenever,  in  England  or  Ireland,  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any 
creditor  in  any  proceeding  at  law  or  in  equity  instituted  by  such 
creditor  against  the  company  or  any  member  thereof  as  such,  or 
against  any  person  authorised  to  be  sued  as  nominal  defendant  on 
behalf  of  the  company,  is  returned  unsatisfied : 

(d)  Whenever^  in  the  case  of  an  unregiattred  company  engaged  in  tcorking  minei 
within  and  tuhject  to  the  juriedietion  of  the  Stannariee,  a  customary  decree 
or  order  absolute  for  the  sale  of  tht  machinery,  materials,  and  effects  of 
such  mine  has  been  made  in  a  creditor's  suit  in  the  Court  of  the  vieewarden. 
See  Stannaries  Court  Abolition  Act,  1896  : 
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(e)  Whoneyer,  in  Scotland,  tho  indaciaB  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  registered 
protest,  have  expired  without  payment  being  made : 

(/)  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that 
the  company  is  unable  to  pay  its  debts. 

The  position  of  the  registered  office  is  important,  as  it  determinee, 
generaUy,  which  Court  has  jurisdiction  to  wind  up.  See  Companies 
(Winding-up)  Act,  1890,  s.  L 

Having  regard  to  North  of  England  Assoc,  (1900)  1  Ch.  481,  the 
High  Court  at  any  rate  has,  apparently,  jurisdiction  to  wind  up 
an  imregistered  company,  although  it  has  no  share  capital  or  no 
paid-up  share  capital. 

The  wording  of  sub-sect.  3  (b)  and  (c)  is  similar  to  sub-sects.  (4) 
and  (5)  of  sect.  79.    See  supra,  p.  47, 


Who  may  Petition  for  Winding-up  of  any  Company. 

Application  Section  82  of  1802.— Any  application  to  the  Court  for  the  winding-up  of  a  oom- 

♦   nf  "'^il     P*^y  under  this  Act  shall  he  by  petition ;  it  may  be  presented  by  the  company,  or 

by  petition  ^^  ^^^^  **"®  ^^  more  creditor  or  creditors,  contributory  or  contributoriee  of  the 
company,  or  by  all  or  any  of  the  above  parties,  together  or  separately ;  and  every 
order  which  may  be  made  on  any  such  petition  shall  operate  in  favour  of  all  the 
creditors  and  all  the  oontributories  of  the  company  in  the  same  manner  as  if  it  had 
been  made  upon  the  joint  petition  of  a  creditor  and  a  contributory. 

This  section  must  be  read  subject  to  the  following  obsenrations  : — 
That  a  petition  under  sect.  14  of  the  Companies  (Winding-up)  Act, 
1890,  can  only  be  presented  by  the  official  receiver ;  and  that  a  petition 
under  sect.  12  (8)  of  the  Companies  Act,  1900,  can  only  be  presented 
by  a  shareholder. 

The  right  given  by  this  section  to  a  contributory  cannot  be  excluded 
or  limited  by  the  articles  of  association.     Peveril  Gold  Mines,  (1898) 

I  Ch.  122. 

Lifeassuranoe      See  sect.  14  of  1890,  as  to  a  petition  by  the  official  receiver;  and 
companies.       g^^^  21  of  the  Life  Assurance  Companies  Act,  1870,  as  to  a  petition 

by  a  current  policy  holder. 
Abuse  of  Proceedings  on  a  petition  presented  with  an  illegitimate  object — e.g., 

process.  ^  p^^.  pi^ggui^  on  the  company — will  be  stayed  as  an  abuse  of  process. 

Re  A   Company,  (1894)  2  Ch.  349 ;  Gold  Hill  Mines,  23  C.  D.  210. 

Supra,  p.  61.     As  to  obtaining  an  injunction,  see  Billing^ s  Burner 

Syndicate,  *' Times,"  April  29,  1899. 

As  to  action  for  damages,  see  Quartz  Hill  Gold  Mining  Co.  v.  Eyre, 

II  0.  B.  D.  674;   Wyatt  v.  Palmer,  (1899)  2  Q.  B.  106. 
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As  to  ike  Company^ B  Petition. 

Where  the  company  gets  into  great  difficulties,  the  directors,  acting  Company's 
on  the  company's  behalf,  occasionally  present  a  petition  for  winding-  ^     ^°* 
up;  but  such  petitions  are  comparatively  rare.    Usually,  where  a 
winding-up  seems  expedient,  the  directors  take  steps  to  obtain  a  volun- 
tary winding-up,  to  be  followed,  if  expedient,  by  a  supervision  order. 

Directors  generally  dislike  petitioning  for  a  compulsory  order,  as  the 
shareholders  may  complain,  and  may  object,  and,  if  the  petition  is 
dismissed,  the  directors  may  be  saddled  with  the  costs  and  imable  to 
pay  them  out  of  the  company's  assets.  See  Smith  v.  Duke  of  Man- 
chester, 24C.  D.  611. 

Sometimes  they  get  a  friendly  creditor  to  present  a  petition,  and 
thus  obtain  time  to  pass  a  resolution  for  winding-up,  and  then  the 
creditor  asks  for  a  supervision  order.  There  may,  however,  be  cases 
in  which  the  best  course  is  for  the  directors  to  apply  for  a  compulsory 
order,  c.y.,  when  the  company  has  become  totally  insolvent,  or  the 
directors  cannot  act  harmoniously,  and  there  is  no  prospect  of  a 
voluntary  winding-up,  even  under  supervision,  being  tolerated. 

As  to  a  Creditor's  Petition, 

When  the  company  is  indebted  to  the  petitioner  in  a  sum  of  money  Creditor's 
presently  due,  he  is  emphatically  a  creditor  within  the  section.  petition. 

The  depositee  by  way  of  mortgage  of  debentures  to  bearer,  the 
interest  on  which  is  in  arrear,  can  petition.  Olathe  Silver  Mining  Co., 
27  C.  D.  278. 

A  creditor  by  assignment  in  writing  of  a  legal  debt  can  petition. 
Sect.  25  (6),  Judicature  Act,  1873. 

An  equitable  creditor  and  an  equitable  assignee  who  can  give  a 
good  receipt  can  petition,  for  no  doubt  the  term  *'  creditor"  in  sect.  82 
includes  an  equitable  creditor.  In  common  parlance  the  term  extends 
both  to  legal  and  equitable  creditors,  and,  considering  that  the  Act  of 
1862  vested  the  winding-up  jurisdiction  in  the  Court  of  Chancery,  it 
would  indeed  have  been  a  strange  anomaly  if  that  Court  could  not 
recognize  an  equitable  creditor. 

Besides,  pcuragraph  (1)  of  sect.  80  shows  that  the  Legislature  uses 
the  term  '*  creditor"  in  a  sense  which  includes  equitable  creditor,  and 
primd  facte  it  should  be  taken  to  use  the  same  word  in  the  same  sense 
in  sect.  82. 

To  hold  otherwise  would  involve  the  absurdity  that  non-payment 
of  an  equitable  creditor  for  50/.  would,  under  paragraph  (1)  of  sect.  80, 
be  evidence  of  the  company's  inability  to  pay  its  debts,  and  yet  that 
the  same  creditor  could  not  petition.  And  Byrne,  J.,  has  now  held  that 
an  equitable  creditor  is  entitled  to  a  winding-up  order.  Montgomery 
Moore  Ship  Collision-Doore  Syndicate,  W.  N.  (1903)  121. 
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When,  however,  the  petitioner  has  an  equitable  interest  of  such  a 
character  that  he  cannot  give  a  good  receipt  to  the  company  for  the 
debt,  he  may  not  be  entitled  to  petition,  and  when  A.  has  mortgaged 
his  debt  to  B.,  it  would  seem  that  A.  cannot  without  B.'s  consent 
petition.  Pentalta  Co.,  W.  N.  (1898)  55.  See  also  European  Banking 
Co,,  2  Eq.  621. 

A  secured  creditor  may  petition  {Moor  v,  Anglo- Italian  Bank,  10 
C.  D.  681) ;  even  after  obtaining  the  appointment  of  a  receiver  in  an 
action.     Borough  of  Portsmouth  Tramways  Co,,  (1892)  2  Ch.  362. 

An  admitted  claim  by  the  executor  of  a  deceased  life  policy  holder, 
for  a  sum  by  the  policy  made  payable  out  of  the  assets,  is  sufficient  to 
support  a  petition.  Masonic  and  General  Life  Assurance  Co,,  32 
C.  D.  373. 

A  debt  incurred  in  a  voluntary  winding-up  may  suffice  as  ground  for 
making  a  compulsory  winding-up  order.  Bank  of  South  Australia  (2), 
(1895)  1  Ch.  578.  But  apparently  it  is  not  enough  for  a  supervision 
order.     See  Bank  of  South  Australia  (1),  (1894)  3  Ch.  722. 

A  garnishee  order  against  a  company  does  not  make  the  garnishor 
a  creditor  of  the  company.  Combined  Weighing,  Sfc.  Machine  Co,,  43 
C.  D.  99.  But  an  action  can  be  brought  on  the  order  with  a  view  to 
presenting  a  petition.  Pritchett  v.  English  and  Colonial  Syndicate^ 
(1899)  2  0.  B.  428. 

Nor  is  a  person  who  has  a  claim  against  the  company  for  unliqui- 
dated damages  a  creditor  within  the  section.  Pen-y-van  Colliery  Co,^ 
6  C.  D.  477. 

Nor  can  a  person  who  has  guaranteed  the  payment  of  a  debt  due 
from  the  company,  but  has  not  paid  such  debt,  petition  as  a  creditor. 
Vron  Colliery  Co.,  20  C.  D.  442. 

A  claim  for  money  borrowed  by  a  company  ultra  vires  will  not 
support  a  winding-up  petition.     National  Building  Soc^  5  Ch.  309. 

A  landlord  is  not  a  creditor  within  the  section  as  regards  future 
rent.     United  Club  Co,,  60  L.  T.  665.    Nor  is  a  vendor  whose  title  has 
not  been  made  out.     Milford  Docks  Co.,  23  C.  D.  292. 
Ab  to  debt  And  it  has  been  held  that  the  holder  of  a  bill  of  exchange  not  yet 

^vftb^fi'^^*  payable  cannot  petition  {W,  Powell  8f  Sons,  W.  N.  (1892)  94) ;  but 
in  a  subsequent  case  it  was  held  that  a  creditor  whose  debt  was  pay- 
able at  a  future  date  was  entitled  to  petition,  and  an  order  was  made 
by  Yaughan  Williams,  J.,  on  his  petition.  Australian  Joint  Stock 
Bank,  W.  N.  (1897)  48.  But  see  as  to  that  case,  Melbourne  Brewery 
and  Distillery,  (1901)  1  Ch.  453,  where  Wright,  J.,  held  that  a  deben- 
ture stock  holder  of  a  company  who  has  no  present  right  to  payment 
of  his  principal  or  interest  is  not  a  creditor  in  such  a  sense  as  to  be 
entitled  to  petition  for  a  winding-up  order. 

The  question  turns  on  the  meaning  of  the  word  "creditor"  in 
sect.  82  of  the  Act  of  1862.    Does  it  mean  exclusively  a  creditor  whose 
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debt  is  preeentlj  due  ?  It  may  be  that  this  is  the  meaning,  but  the 
word  is  ambiguous,  and  may  be  held  to  mean  a  creditor,  whether  his 
debt  is  presently  due  or  not. 

In  sect.  80  of  the  Act  of  1862,  the  Legislature  shows  clearly  that  it 
trnderetood  that  the  word  "  creditor  "  alone  might  extend  to  a  creditor 
for  money  not  yet  due,  for  it  refers  to  "  a  creditor  ...  to  whom  the 
company  is  indebted  ...  in  a  sum  exceeding  50/.  then  due.^*  Why, 
it  may  be  said,  were  not  these  words  repeated  in  sect.  82  if  "  creditor" 
there  was  intended  to  refer  exdusively  to  a  creditor  whose  debt  was 
presently  due?  If  that  section  had  said  ''a  creditor  or  creditors  in 
respect  of  a  debt  then  due,"  the  meaning  would  have  been  dear. 
Primd/aeie,  the  change  of  language  imports  change  of  intention,  and 
goes  to  show  that  the  Legislature  did  noi  intend  to  qualify  the  word 
'^  creditor  "  in  sect.  82  as  it  had  done  in  sect.  80. 

But  it  may  be  said  that  to  hold  that  a  debt  not  actually  due  is  a 
good  foundation  for  a  petition  would  work  injustice  and  be  absurd, 
for  why  should  a  creditor  for  such  a  debt  be  entitled  to  claim  payment 
before  his  contract  matures?  The  answer  is,  that  if  the  company  is 
nnable  to  pay  its  debts,  and  is  therefore  commercially  insolvent,  or 
insolvent  in  the  sense  that  its  assets,  if  realized,  would  not  suffice  to 
satisfy  its  debis  and  liabilities,  or  if  its  substratum  is  gone,  there  is 
nothing  absurd  in  holding  that  a  creditor  whose  debt  is  not  presently 
due  may  petition  for  a  winding-up,  and  thus  bring  about  &  pari  passu 
distribution  of  the  limited  fund  to  which  alone  the  creditors  must  look. 
Is  it  just  that  such  a  creditor  should  in  a  case  of  insolvency  be  obliged 
to  stand  by  whilst  the  other  creditors,  whose  debts  are  presently  due, 
scramble  for  and  exhaust  the  assets  ?  And  if  the  substratum  of  the 
company  is  gone,  and  the  company  is  prosecuting  ultra  vires  objects,  is 
it  just  that  such  a  creditor  should  be  unable  to  stop  the  concern?  In 
either  of  these  cases  a  member  of  the  company  can  petition,  although 
he  may  have  but  little  interest.  Are  the  creditors  to  be  in  a  worse 
position  ?  Surely  the  Court  in  construing  the  section  should,  of  the 
two  alternatives,  adopt  that  which  enables  creditors  whose  debts  are 
not  presently  due  to  step  in  where  there  is  an  insolvency,  or  where 
the  substratum  is  gone,  and  secure  a  pari  passu  distribution  of  the 
.assets. 

It  may,  however,  be  said  thdt  if  this  is  the  true  construction  of 
sect.  82,  what  need  was  there  for  sect.  21  of  the  Life  Assurance  Com- 
panies  Act,  1870,  which  enables  a  current  policy  holder  to  petition? 
The  answer  is  that  the  enactment  was  necessary  because  the  holder  of 
a  current  policy  is  not  a  creditor*  His  debt  is  not  debitum  in  prasenti 
tokendum  in  futuro  {Ex parte  Pricey  10  Oh.  648).  "The  holder  of  a 
subsisting  policy  is  not  a  creditor  at  all ;  and  in  order  that  he  may 
become  a  creditor  of  the  company  which  issued  the  policy,  he  must 
keep  up  his  policy  with  the  company,  and  the  event  insured  must 
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Ex  debito 
j'ustitia  rule. 


happen  whilst  the  policy  is  so  kept  up.*'     (Lindlej  on  Oompanies^ 
6th  ed.,  p.  370.) 

A  creditor  whose  debt  is  presently  due,  and  who  cannot  get  paid,  is 
entitled,  ex  debito  jusiitia,  as  between  himself  and  the  company,  to  a 
winding-up  order.  Bowes  v.  Hope  Soc,  11  H.  L.  C.  389 ;  Western  of 
Canada  Oil  Co.,  17  Eq.  1.  The  words  of  sect.  86  of  the  Act  of  1862 
(see  Chap.  YIII.)  are  in  form  permissive,  but  it  is  not  a  mere  matter 
of  discretion  whether  the  Court  will  order  a  company  to  be  wound  up 
or  not — it  is  the  duty  of  the  Court  to  give  the  creditor  that  relief 
which  the  Legislature  intended  to  give  him.  Per  Bowen,  L.  J.,  Chapel 
House  Colliery  Co,,  24  0.  Div.  259,  270.  But  this  rule  does  not  apply 
as  between  the  petitioning  creditor  and  other  creditors  of  the  company, 
and  if  the  majority  oppose  the  petitioner,  the  Court  ought  to  have 
regard  to  their  wishes  imder  sects.  91  and  149  of  1862.  West  Hartle* 
pool  Co.,  10  Ch.  618;  Western  of  Canada,  ^c.  Co.^  17  Eq.  1 ;  Chapel 
House  Colliery  Co.,  24  C.  Div.  259  ;  Uruguay,  Sfe.  Co.,  11  0.  D.  372. 
And  see  infra,  p.  71. 

And  the  ex  debito  justitite  rule  does  not  apply  when  the  opposing 
creditors  or  the  company  show  that  the  petitioner  can  get  no  benefit 
by  a  winding-up  order  {Chapel  House  Colliery  Co.,  ubi  supra),  or, 
according  to  Eidley  and  Bigham,  JJ.,  if  the  order  will  not  benefit  the 
creditors  generally  {Greenwood  and  Co.  (1900),  2  Q.  B.  306)— but  the 
decision  cannot  be  supported  on  this  ground,  and  it  was  disregarded 
by  Wright,  J.,  in  Ilfracombe,  Sfc.  Soc.  (1901),  1  Ch.  102. 
Investigation  But  Yaughan  Williams,  J.,  held  that  those  who  opposed  on  this 
ground  must  prove  their  case,  and  that,  if  the  circumstances  appearing 
by  affidavit  showed  primd  facie  ihsi  an  investigation  into  the  formation 
or  promotion  of  the  company,  or  the  issuing  of  the  debentures  or  shares, 
was  required,  that  alone  was  an  advantage  to  the  unsecured  creditors. 
Krasnapolsky,  Sfc.  Co.,  (1892)  3  Ch.  174.  And  in  the  case  of  a  private 
company  the  same  judge  made  some  inquiry  before  accepting  this 
defence.  London  Health  Electrical  Institute,  W.  N.  (1896)  170;  on 
app.  W.  N.  (1897)  16.  Assuming  that  these  cases  are  now  good  law, 
it  is  conceived  that  the  circumstances  which  render  an  investigation 
expedient  should  be  stated  on  the  face  of  the  petition,  so  that  the  order 
may  be  secundum  allegata  et  probata.     Wear  Engine  Works,  10  Ch.  19L 

As  has  already  been  pointed  out  in  previous  editions  of  this  work, 
when  the  necessity  for  investigation  is  put  forward  as  an  argument  for 
making  a  compulsory  order  in  lieu  of  a  supervision  order,  it  should 
be  borne  in  mind  that,  under  sect.  115  of  the  Act  of  1862,  there  is 
full  power  to  investigate  the  affairs  of  a  company  either  privately 
or  publicly  (at  any  rate  by  consent,  for  there  is  nothing  in  the 
section  to  the  effect  that  the  examination  must  be  private),  and  that 
under  sect.  10  of  the  Act  of  1890,  promoters,  directors,  and  others, 
can  be  compelled  to  make  good  their  misfeasance  and  breaches  of 
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trust,  whether  the  winding-up  is  compulsory,  under  supervision,  or 
voluntary.  And  it  had  been  previously  held  that  a  creditor  could 
not  make  out  that  he  was  prejudiced  by  a  supervision  order,  merely 
because  such  order  would  not  involve  the  public  examination  of  the 
directors  and  promoters.  *'  The  only  advantage  of  a  compulsory  order 
would  be  that  which  would  be  gained  by  the  public  [viz.  under  sect.  8 
of  1890]  if  these  matters  were  [publicly]  investigated.  Great  as 
that  advantage  is  to  the  public,  I  cannot  regard  it  as  such  an 
advantage  to  the  petitioners  that,  by  not  having  it,  they  would  be 
'prejudiced'  within  the  meaning  of  sect.  146  of  the  Act  of  1862." 
Per  Kekewich,  J.,  Electrical  Engineering  Co,,  64  L.  T.  658 ;  and  see 
per  North,  J,,  Russell,  Cordner  ^  Co,,  (1891)  3  Ch.  175. 

But  recently  the  judges  have  shown  a  tendency  to  give  weight  to  the 
fact  that  an  investigation  into  the  company's  affairs  is  called  for,  and 
the  Companies  (Winding-up)  Act,  1900,  especially  sect.  8,  seems  to 
have  been  framed  with  a  view  to  exposing  frauds,  even  where  pecuniary 
results  cannot  be  obtained. 

And  now  by  B.  5  (2)  of  1903  examination  in  the  High  Court  under 
sect.  115  "  shall  be  held  in  Oourt  or  in  Chambers  as  the  Court  shall 
direct." 


As  to  Cofitributoryh  Petition, 

Sset.  40  of  18d7. — ^No  contributory  of  a  company  under  the  principal  Act  shall  be  Contributoty 
capable  of  presenting  a  petition  for  winding-up  such  company  unless  the  members  petitioning. 
of  the  company  are  reduced  in  number  to  less  than  seven,  or  unless  the  shares  in 
respect  of  which  he  is  a  contributory,  or  some  of  them,  either  were  originally 
allotted  to  him  or  have  been  held  by  him,  and  reg^istered  in  his  name,  for  a  period 
of  at  least  six  months  during  the  eighteen  months  previously  to  the  commencement 
of  the  winding-up,  or  have  devolved  upon  him  through  the  death  of  a  former 
holder :  Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the  six 
months  been  held  by  or  registered  in  the  name  of  the  wife  of  a  contributory  either 
before  or  after  her  marriage,  or  by  or  in  the  name  of  any  trustee  or  trustees  for 
such  wife  or  for  the  contributory,  such  share  shall,  for  the  purposes  of  this  section, 
be  deemed  to  have  been  held  by  and  registered  in  the  name  of  the  contributory. 

As  to  the  meaning  of  the  word  '*  contributory,"  see  sects.  74  and  196 
(6)  of  1862. 

''  Held,"  in  sect.  40  of  1867,  generally  means  standing  in  the  name 
of  the  oontributory.  Wala  Wynaad,  Sfc.  Co,,  21  0.  D.  849 ;  but  see 
Patent  Steam  Engine  Co,,  8  C.  D.  464.  The  petition  should,  but  need 
not,  show  that,  under  the  section,  the  petitioner  is  entitled  to  petition. 
aty  and  County  Bank,  10  Ch.  470  j  Glendower  Steamship  Co.,  W.  N. 
(1899)  114. 

A  fully  paid-up  shareholder  is  a  contributory,  and  is  entitled  to 
petition,  but  his  position  is  not  favourable.  See  note  to  Form  28, 
infra.    A  shareholder  whose  shares  are  only  in  part  paid  up  has  a 
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better  chance  of  success,  but  he  is  to  a  great  extent  at  the  mercy 
of  the  majority,  who  may  say  that  they  prefer  a  voluntary  winding-up. 
Langham  Skating  Rink  Co,,  6  C.  D.  669;  Dori  Gallery,  W.  N. 
(1891)  98. 

But  where  a  resolution  has  been  passed,  but  not  confirmed  as  a  special 
resolution,  for  voluntary  winding-up,  and  this  is  brought  forward  as 
evidence  of  the  wishes  of  contributories  against  a  compulsory  order, 
the  Court  will  not  refrain  from  making  such  an  order  if  the  resolution 
is  procured  by  the  preponderating  influence  of  a  single  shareholder. 
West  Surrey  Tanning  Co,,  2  Eq.  737;  and  see  Varieties,  Ltd,,  (1898) 
2  Ch.  235. 
-A^^®"*  0*  A  shareholder  who  is  in  arrear  of  calls  must  make  out  a  very  special 

case  to  justify  his  petitioning  in  such  circumstances,  and  he  may  be 
required  to  pay  the  calls  into  Court,  or  to  give  an  imdertaking  fot 
payment  thereof,  and  if  he  gives  such  an  imdertaking,  and  his  petition 
is  subsequently  dismissed,  he  will  be  compelled  to  pay  up.  Diamond 
Fuel  Co.,  13  C.  D.  400  ;   Crystal  Reef  Co,,  (1892)  1  Ch.  408. 

The  mere  fact  that  th^  compatiy  is  a  losing  concern  does  not  make  it 
just  and  equitable  to  wind  it  up.  Suburban  Hotel  Co,,  2  Ch.  757.  If 
the  shareholders  choose  they  can  wind  up  voluntarily  or  proceed  under 
sub-sect.  (1)  of  sect.  79  of  1862.  **  The  Court  should  not,  unless  a  very 
strong  case  is  made,  take  upon  itself  to  interfere  with  the  domestic 
forum  which  has  been  established  for  the  management  of  the  affairs 
of  a  company.''  Per  Tames,  L.  J.,  Langham  Skating  Rink  Co.,  5 
C.  Div.  685. 

A  shareholder  who  complains  that  he  has  been  induced  to  take  his 
shares  by  misrepresentation  should  bring  an  action,  not  petition,  for 
winding-up.      Union  Hill  Silver  Co.,  22  L.  T.  402. 
Ultra  vires.  So,  also,  a  winding-up  petition  is  not  the  proper  mode  of  stopping 

an  ultra  vires  proceeding.  Fox^s  Case,  6  Ch.  176.  Or  sustainable 
because  it  would  result  in  a  surplus  by  calls  on  those  to  whom  shares 
have  been  issued  at  a  discount.  Pioneers  of  Mashonaland  Syndicate, 
(1893)  1  Ch.  731. 
When  voltin-  The  fact  that  there  is  a  voluntary  winding-up  in  progress  is  primd 
*?'7  ^^^^*"  facie  a  bar  to  a  winding-up  order  on  a  shareholder's  petition.  Bank  of 
Gibraltar  and  Malta,  1  Ch.  69,  74  ;  Imperial  Bank  of  China,  1  Ch.  389 ; 
London  and  Mercantile  Discount  Co.,  1  Eq.  277.  But  it  is  not  an 
absolute  leg^l  bar  to  the  jurisdiction  of  the  Court  to  make  acompulsory^ 
order.  Fire  Annihilator  Co,,  32  Beav.  661 ;  Gold  Co.,  11  Ch.  D.  701 ; 
Haycraft  Gold,  8fc,  Co.,  (1900)  2  Ch.  230. 

Exceptions  to  the  rule  are  where  the  resolution  has  been  passed 
fraudulently  or  where  creditors  appear  and  support  the  petition.  Gold 
Co.,  11  C.  D.  701.  Or  where  there  has  been  great  delay,  and  practi- 
cally nothing  done,  in  the  voluntary  winding-up.  Fire  Annihilator 
Co,,  32  Beav.  561 ;  but  these  exceptions  are  not  exhaustive.    Haycraft 
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-Goldi  Sfe,  Co,,  supra.  As  to  when  a  shareholder  may  obtain  a  euper- 
vision  order,  see  post ,  p.  113. 

For  instance,  a  voluntary  winding-up  passed  with  a  yiew  to  a 
reconstruction  of  the  company  which  has  proved  to  be  abortive  will 
not  be  allowed  to  stand  in  the  way  of  a  compulsory  order.  Guita 
Percha  Corporation,  (1900)  2  Oh.  665. 

-  It  is  for  the  petitioning  shareholder  to  show  the  Court  that  he  will 
derive  from  a  compulsory  order  some  real  benefit.  Re  Dor6  Gallery, 
W.  N.  (1892)  98. 

'  It  has  been  suggested  that  the  Court  does  not  require  such  a  strong 
ease  as  before  1890.  See  Anglo-Austrian  Co*,  35  8.  J.  469.  But  the 
reasons  against  making  a  compulsory  order  on  a  creditor's  petition 
after  a  voluntary  winding-up  apply  with  at  least  equal  force  in  the 
case  of  a  shareholder's  petition. 

It  will  be  borne  in  mind  that,  by  virtue  of  Bule  29  of  1903  (following  Evidence  on 
Eule  36  of  1890),  the  statutory  affidavit  furnishes />r«m4/acic  evidence  of  Petition. 
the  statements  contained  in  the  petition.  Accordingly,  if  a  proper  case 
for  winding-up  is  alleged,  the  company  is  compelled  to  meet  it.  But, 
of  course,  if  the  case  alleged  is  not  well  founded,  the  evidence  afforded 
by  the  statutory  affidavit  may  be  disposed  of  very  readily.  Gold  Hill 
Mines,  23  C.  Div.  210.  However,  when  a  company  puts  forward  some 
person  to  deny  the  allegations,  a  cross-examination  of  the  deponent  may 
displace  his  evidence. 

And  see  Chap.  V. 

Although  the  petitioner  may  establish  his  case,  it  does  not  follow 
that  he  will  be  entitled  to  an  order  if  creditors  or  other  shareholders 
oppose. 

It  was  formerly  not  uncommon,  where  a  company  alleged  itself  to  Provisional 
be  solvent,  to  make  a  winding-up  order,  with  a  direction  that  it  should  ^^'der. 
not  be  drawn  up  for  a  week,  so  as  to  give  the  company  an  opportunity 
of  paying  off  the  petitioner's  debt.    But  this  practice  has  been  discon- 
tinued.    Baher,  Tuckers  ^  Co.,  W.  N.  (1894)  33. 

A%  to  Drafting  the  Petition. 

Whatever  the  ground  for  petitioning  may  be,  care  should  be  taken  Drafting, 
that  the  petition  alleges  a  proper  case  for  the  order.  It  is  not  enough 
to  allege  that  the  winding-up  is  just  and  equitable,  although  sect.  79 
of  the  Act  of  1862  specifies  that  as  one  of  the  cases  for  an  order ;  the 
facts  which  make  it  just  and  equitable  must  be  stated.  Rica  Gold  Co,, 
lie.  Div.  41.  And,  where  the  petitioner  relies  upon  the  company's 
inability  to  pay  its  debts,  he  should  allege  such  inability  without 
qualification.  Wear  Engine  Works,  10  Ch.  191 ;  Patent  Cocoa  Fibre 
Co.,  1  C.  D.  617  ;  Steam  Stoker  Co,,  19  Eq.  416.  And  where  a  fully 
paid-up  shareholder  petitions,  he  should  allege  that  there  will  be  a 
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Bubstantial  Burplus  for  the  shareliolders.  Rica  Oold  Co.^  11  G.  Div. 
86.  And  if  fraud  is  alleged,  the  facts  constitutiDg  the  fraud  must  be 
stated.     Rica  Gold  Co,^  ubi  supra. 

And  it  is  now  required  that  the  petition  should  allege,  and  that  the 
eyidence  in  support  of  it  should  show,  that  there  are  some  substantial 
assets  of  the  company  available  for  distribution  under  a  winding-up 
order.  W.  N.  (1902)  77.  This  remarkable  rule,  if  binding,  may  in 
some  cases  be  extremely  onerous. 

So,  too,  where  a  second  petition  is  presented  with  knowledge  of  a 
prior  pending  petition,  the  second  petitioner  should  explain  the  pre* 
sentation  of  his  petition.  Norton  Iron  Co.^  47  L.  J.  Ch.  9.  And  see 
postf  p.  80. 

Where  the  petitioner  relies  on  the  substratum  of  the  company  being 
gone  he  should  allege  accordingly,  and  where  he  relies  on  fraud  he 
should  state  the  facts,  as  general  charges  of  fraud  are  not  regarded. 
Rica  Gold  Co.,  11  C.  Div.  36 ;  St.  Petershurgh  Gas  Co.,  W.  N.  (1874) 
196  ;  33  L.  T.  637. 

So,  too,  where  a  creditor  petitions  for  a  compulsory  order  after  the 
commencement  of  a  voluntary  winding-up  [sect.  145  of  1862],  he 
should  allege  the  voluntaiy  winding-up,  and  that  his  rights  will  be 
prejudiced  thereby.  Pelham  Publishing  Co.,  25  S.  J.  429  ;  Si.  Peters- 
burgh  Co.,  ubi  supra  ;  New  York  Exchange,  39  C.  Div.  415;  Electrical 
Engineering  Co.,  64  L.  T.  658  ;  Russell,  Cordner  Sf  Co.,  (1891)  3  Ch. 
175.  But  Boe  Bishops  and  Sons  as  to  cases  where  the  bulk  of  the 
creditors  support  the  petition.  And  see  sect.  14  of  1890  as  to  a 
petition  by  the  ofl&cial  receiver.     Supra,  p.  59. 

B.  86  of  1908. — ^Eyery  petition  for  the  windiDg-ap  of  any  oompany  by  the  Court, 
or  sabjeot  to  the  supermion  of  the  Court,  shall  be  in  the  Forms  Nos.  4  and  5  in 
the  Appendix,  with  suoh  variations  as  circumstances  may  require.  [Formerly 
E.  33  of  1890.] 

It  may  be  that  the  petitioner  will  fail  to  prove  the  facts  alleged,  but, 
at  any  rate,  the  draftsman  should  take  care  that  the  petition  is  not 
"demurrable.'' 

Where  a  proper  case  is  not  stated  on  the  petition,  the  petition  is 
termed  "  demurrable,"  and  is  liable  to  be  dismissed  with  costs;  and, 
althoiigh  the  Court  can  give  leave  to  amend  where  a  case,  though  not 
duly  alleged  on  the  petition,  is  made  out  on  the  evidence,  it  is  not 
desirable  to  encounter  the  risk  of  refusal.  Demurrable  petitions  are 
by  no  means  uncommon. 

It  is  usual  not  to  confine  a  petition  to  the  allegations  necessary  to 
show  the  case,  but  to  state  any  other  circumstances  tending  to  support 
the  casp  made. 

Thus,  wh^re  the  case  made^is  ini^bility  to^pay  debts,  it  m  usual  tp 
allege  any  other  facts  which  ^  to  show  such  inability,  e.y.,.  that  other 
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creditors  are  preBsing;  that  executions  have  been  levied;  that  the 
company  has  no  money  in  hand ;  that  it  has  bills  falling  due  and  no 
funds  to  pay,  and  so  forth.  One  reason  why  this  course  is  adopted  is 
the  fact  that  E,  29  of  1903  (formerly  E.  36  of  1890)  makes  the 
statutory  affidavit  [Form  49,  infra]  sufficient  primd  facie  evidence  of 
Ae  statements  in  the  petition,  and,  accordingly,  by  stating  fully  in  the 
petition  the  case  made,  the  company  is  compelled  to  meet  it  in  detail, 
or  else  to  be  taken  to  admit  it. 


Wishes  of  Cbbditobs  ai^d  Gontbibutobies. 

As  to  ascertaining  the  wishes  of  creditors  and  oontributories,  see  Wishes  of 
sects.  91  and  149,  andjso*^  Chap.  VIII.  ^^" 

Prior  to  1890,  when  a  petition  was  pending,  petitioners  or  their  tributories. 
opponents  often  applied,  by  circular  letter  or  otherwise,  to  shareholders . 
and  creditors,  requesting  them  to  sign  and  return  documents  expressing 
their  approval  or  disapproval  of  an  order,  and  sometimes  the  documents 
authorized  the  applicants  to  oppose  or  support  the  petition  without 
expense  to  the  signatory.  But  now  the  proper  practice  is  to  give 
notice  of  intention  to  appear.  See  E.  33  of  1903  (formerly  E.  20  of 
April,  1892)  and  post^  Form  57,  p.  107.  Occasionally,  affidavits  are 
made  by  shareholders  or  creditors  verifying  their  position  and 
expressing  their  wishes ;  and  without  any  affidavit  or  signed  document 
the  wishes  of  any  person  or  class  of  person  interested  may  be  expressed 
at  the  hearing  by  counsel  (  West  Hartlepool  Ironworks  Co.,  10  (5h.  618) 
if  special  leave  is  then  given  by  the  Court  (E.  33  of  1903).  The  penalty 
for  not  complying  with  the  rules  is  the  failure  to  obtain  an  order  for 
costs. 

An  explanatory  circular,  issued  by  a  petitioning  shareholder  to  his 
fellow  shareholders,  is  primd  facie  privileged,  and  not  a  contempt  of 
Court.  London  Flour  Co.,  16  W.  E.  474  ;  17  L.  T.  636.  But  where  a 
petition  for  a  compulsory  order  is  pending  it  is  a  contempt  to  issue  a 
circular  to  shareholders  containing  misrepresentations  with  intent  to 
obtain  a  resolution  for  voluntary  winding-up,  and  thereby  mislead  the 
Court  as  to  the  real  view  of  the  shareholders  and  thus  prevent  a 
compulsory  order  being  made.  Septimus  Parsonage  8f  Co.^  (1901) 
2  Ch.  424.  As  to  restraining  a  libel,  see  Quartz  Hill  Co.  v.  Beally 
20  C.  D.  502 ;  London  and  Northern  Bank  v.  George  NewneSy  Ltd.,  16 
T.  L.  E.  76.  As  to  contempt  by  newspaper  comments  in  relation  to  a 
winding-up  petition,  see  Crown  Bank^  44  C.  D.  649. 


Pbesbntation  and  Answebing. 

E.  26  of  1908.— A  petition  shall  be  presented  at  the  office  of  the  registrar,  who 
abaU  aj^xnnt  the  time  and  place  at  whioh  the  petition  is  to  be  heard.    Notice  of  the 
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time  and  place  appointed  for  hearing  the  petition  shall  he  written  on  the  petition 
and  sealed  copies  thereof,  and  the  registrar  may  at  any  time  hefore  the  petition  has 
been  advertised  alter  the  time  appointed  and  fix  another  time.    [R,  \q  of  April, 
1892,  amended  so  as  to  apply  to  all  the  Courts  and  otherwise.] 
And  see  the  definition  of  *^  Registrar  "  in  R.  2  of  1908,  supra. 

Presenting  Petition. 

Three  copies  of  the  petition,  written  breadthwise,  and  so  as  to  leare 
a  stitching  margin  (see  Practice  Direction  in  Appendix)  on  paper  which, 
strictly  speaking,  should  be  13  inches  by  8  inches,  in  accordance  with 
E.  12  of  1903,  must,  in  cases  in  the  High  Court,  be  taken  to  Boom  66, 
Bankruptcy  Buildings,  Carey  Street,  viz. : — 

(1)  Impressed  with  a  21,  Companies  Winding-up  Stamp; 

(2)  Copy  for  the  judge ; 

(3)  Copy  to  be  sealed  for  service. 

The  stamped  copy  is  answered  and  handed  back  to  the  petitioner's 
solicitor  with  the  following  memorandum  (Form  17). 

The  above  stamp  of  2/.  includes  the  fee  on  the  winding-up  order ; 
but  a  stamp  of  2$.  6d,  is  required  when  the  petition  is  subsequently 
placed  on  the  file. 

The  instructions  for  filling  up  the  memorandum  are  contained 
therein. 

The  stamped  copy  is  exhibited  to  the  affidavit  of  verification  and  to 
the  affidavit  of  service  (where  one  is  required),  and  is  brought  back  to 
Boom  66  (with  the  memorandum  and  newspapers  and  affidavits  or 
affidavit  therein  referred  to)  not  later  than  two  dear  days  before  the 
hearing,  when  it  is  filed. 


Form  17.        Memdum  to  be  given  out  when  any  peton  in  the  High  Court  for 


Memorandum 


winding-up,  whether  compulsorily  or  under  supervision,  is  presented : — 

to  he  obtained  -«^*  • 

on  presenting       Peton  presented  on  the day  of ,  19 — ,  and  appointed  to 

'  be  heard  before  Mr.  Justice ,  on  the day  of ,  19 — . 

The  memdum  at  foot,  when  filled  up  and  signed  by  the  petr  or 
his  solor,  is  to  be  produced,  together  with  the  original  peton,  the  news* 
papers  and  affts  or  afft  referred  to  in  it,  to  the  registrar,  at  the  Com- 
panies Winding-up  Office,  Bankruptcy  Buildings,  Carey  Street,  W.C., 

not  later  than  the day  of  -^— ,  19 — ,  two  dear  days  before  the 

day  of  hearing. 

The  registered  office  of  the  above-named  coy  is  situate  at ,  which 

is  or  is  not  within  ten  miles  of  the  principal  entrance  to  the  Boyal 
Courts  of  Justice. 
The  peton  was  advertised  in  the  London  Gazett*  on  the day  of 
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'  [^aeven  dear  days  before  the  day  for  hearing]^  and  in  the  '  ■■  ■  of 
the  —  day  of  — ,  [if  not  a  London  daily  newspaper,  add :]  suchr 
l^st-mentipned  newspaper  being  a  newspaper  oironlating  in  the  district 
where  such  registered  office  is  situate. 

The  afft  of ,  verifying  the  sd  peton,  was  sworn  on  the day 

of ,  19 — ,  and  filed  on  the day  of ,  19—,  [within  four 

days  after  presentation  of  peton]. 

The  afft  of ,  filed  on  the  -— —  day  of ,  proves  the  service  of 

the  peton  on  the  coy,  on  the day  of  — —  [two  clear  days],  or  the 

aolors  of  the  coy  have  undertaken  to  instruct  counsel  to  appear  on  the 
hearing  of  the  peton. 

(Signed) , 

A.  B., 
Solicitor  for  the  Petitioner, 

Date . 

The  above-mentioned  newspapers  and  afft  produced  to  me  and 
found  correct. 

■   "     Registrar, 

Copies  of  Petition. 

B.  80  of  1908. — ^Every  oontributory  or  creditor  of  the  company  shall  be  entitled  to 
be  famished,  by  the  solicitor  of  the  petitioner,  with  a  copy  of  the  petition,  within 
24  hours  after  requiring  same,  on  paying  the  rate  of  4^.  per  folio  of  72  words  for 
such  copy.     [Formerly  R.  37  of  1890.] 

-  As  to  the  duty  of  the  solicitor  to  ascertain  that  the  applicants  are  either  creditors 
or  oontribatories,  see  Cheltenham,  ^.  Wagon  Co,,  8  Eq.  683. 

(^*^^^)  Form  18. 

[j&.y.,  19 — .     [Here  state  number.]  —n 

Inthe[awr/].    Companies  (Winding-up).  fetJ^ 

Mr.  Justice .  lorm). 

In  the  matter  of  the  Cos  Acts,  1862  to  1900,  form  4  of 

and 
In  the  matter  of  the Coy,  Limtd.    See  note.") 

To  [insert  title  of  Ct,  see  p.  31]. 

The  himible  peton  of  [insert  full  name^  title,  Sfc,  ofpetr]  showeth  as 
follows : — 

1 .  The Coy,  Limtd  (hnf tr  called  the  coy)  was  in  the  month  of 

incorporated  under  the  Cos  Acts. 

2.  The  registered  office,  of  the  coy  is  at  [state  the  fill  address  of  the 
registered  office  so  as  sufficiently  to  show  the  district  in  which  it  tV 
situate], 

8.  The  nominal  capital  of  the  coy  is 1,  divided  into shares 

of 1,  each.    The  amount  of  the  capital  pd  up  or  credited  as  pd  up 


1903. 
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4.  The  objects  for  which  the  coy  was  established  are  as  follows : — 
To ,  and  other  objects  set  forth  in  the  memdnm  of  asson  thereof. 

{_Here  set  out  in  paragraphs  the  facta  on  which  the  petr  relies  [including 
now  a  statement  of  assets'}^  and  conclude  as  follows: — ] 
Your  petr  therefore  humbly  prays  as  follows : — 

(1)  That  the Coy,  Limtd,  may  be  wound  up  by  the  Ct 

under  the  provisions  of  the  Oos  Acts,  1862  to  1900 : 

(2)  Or  that  such  other  order  may  be  made  in  the  premises  as 

shall  be  just. 

Note. — ^It  is  intended  to  serve  this  peton  on .     [  This  note  will  he 

unnecessary  if  the  coy  is  petrJ] 

If  the  objects  are  set  out  at  unnecessary  length,  the  cost  will  be  reduced  on 
taxation  in  accordance  with  directions  which  have  been  given  by  the  judge.  Hiere 
is  now  no  Uttering  in  the  reference  to  the  record.  The  Rules  of  1903  (see  R.  11)  do 
not  require  the  name  of  the  judge  to  be  stated.  But  Form  1  of  1903  (General 
Title,  High  Court)  states  the  judge's  name. 

As  to  the  title  of  petitions  to  wind  up  industrial  and  provident  sodefcies,  and 
registered  building  sooieties,  see  Form  6. 


Form  19. 

Petition  by 

unpaid 

creditor  on 

simple 

contract. 

Form  6  of 

1903. 


{TitU.) 
Paragraphs  1|  2,  3  and  4  as  in  No.  4  (Form  18,  supra). 

5.  The  coy  is  indebted  to  your  petr  in  the  sum  of /.  for  [^state 

consideration  for  the  debt,  with  particulars,  so  as  to  establish  that  the  debt 
claimed  is  due"], 

6.  Your  petr  has  made  applioon  to  the  coy  for  payment  of  his 
debt,  but  the  coj  has  failed  and  neglected  to  pay  the  same  or  any  part 
thof. 

7.  The  coy  is  [insolvent  and]  unable  to  pay  its  debts. 
[8.  Statement  of  assets.     See  supra,  p.  70.] 

9.  In  the  circumstances  it  is  just  and  equitable  that  the  coy  should 
be  wound  up. 

Tour  petr  therefore,  &c.  [a*  in  Form  18], 

As  to  the  titie,  &c.,  see  note  to  last  form. 

£,y.,  paragraphs  5,  6  and  7  may  be  as  follows : — 

6.  The  coy  is  indebted  to  your  petr  in  the  sum  of /,  for  pro- 
curing the  insertion  and  publication  of  the  coy's  prospectus  in  divers 
newspapers  pursuant  to  orders  given  to  your  petr  by  the  authority  and 
on  behalf  of  the  coy. 

6.  Full  particulars  of  your  petr's  charge  for  procuring  the  insertion 
of  the  said  prospectus  in  the  newspapers  afsd  are  contained  in  an 
accpunt  which  was  long  since  famished  by  your  petr  to  the  coy.  Such 
charges  are  fair  and  reasonable. 
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7.  Your  petr  lias  made  repeated  and  urgent  applieons  to  the  coy  for 

payment  of  the  sd  Bum  of /.,  but  the  ooy  has  neglected  to  pay  or 

satifify  the  same. 

As  to  petitions  by  creditors  in  respect  of  debts  less  than  50/.,  see  supra,  p.  50. 


In  the  ICouri']'  No.  — ,  of  19—.      '  Form  20. 

Cos  (Winding-up).  Petition  of 

Mr.  Justice .  judgment 

In  the  matter  of  the  Cos  Acts,  1862  to  1900,  creditor. 

and 
In  the  matter  of  The  [insert  full  name  of  cot/']  Coy,  Limtd. 
To  His  Majesty's  High  Ot  of  Justice  [or  as  may  be^. 
The  humble  peton  of ,  of ,  showeth  as  follows : — 

1.  The Coy,  Limtd  (hnftr  called  the  coy),  was  in  the  month  of 

,  1878,  incorporated  under  the  Cos  Acts,  [1862  and  1867],  as  a 

coy  limtd  by  shares. 

2.  The  registered  office  of  the  coy  is  situated  at . 

3.  The  nominal  capital  of  the  coy  is  20,000/.,  divided  into  2,000 
shares  of  10/.  each.  The  whole  of  the  sd  shares  have  been  issued, 
and  the  amount  of  the  capital  pd  up  or  credited  as  pd  up  is /. 

4.  The  objects  for  which  the  coy  was  established  are  as  follows : — 

(a)  To,  &c. 

Here  the  paragraph  will  state  the  leading  objects,  and  condnde,  ''and  other 
objects  set  forth  in  the  memorandum  of  association  thereof.**  Of  course,  there  may 
be  cases  in  which  it  is  material  to  state  all  the  objects ;  but  this  is  seldom  necessary 
now,  even  when  it  is  contended  that  the  substratum  of  the  company  is  gone. 

As  to  costs  where  objects  stated  at  undue  length,  see  note  to  Form  18. 

5.  Your  petr  is  the  holder  for  valuable  conson  of  a  bill  of  exchange, 

dated  the day  of ,  for  250/.,  payable  six  months  after  date, 

drawn  by upon  and  accepted  by  the  coy,  and  indorsed  by  divers 

persons.    The  sd  bill  was  dishonoured  at  maturity. 

6.  On  or  about  the day  of ,  your  petr  duly  commenced  and 

prosecuted  an  action  in  the  K.  B.  Div.  of  this  Ct  against  the  coy  for  the 
recovery  of  the  amount  of  the  sd  bill  and  interest. 

7.  The  coy  failed  to  appear  to  the  writ  in  the  sd  action,  and  your 

petr  on  the day  of signed  and  recovered  judgment  in  the  sd 

aotion  against  the  coy  for  the  sum  of  251/.  5s,  and  costs,  which  costs 
were  afterwards  taxed  and  certified  to  amount  to  41,  6«.,  making 
together  with  the  sd  sum  of  251/.  5s.  the  sum  of  255/.  lis,  recovered 
by  ^e  sd  judgment. 

8.  Tour  petr  on  the day  of  —  sued  out  a  writ  of  Jieri  facias 

T}nd6]|  th^  ^d  judgzuentj  bi^t  on  the  -^-|-^  day  of the  sheriff  of  the 

county  of ^^  to  whom  the  sd  jwidt  was  4u;ected^  returned;  th^,  swie. 
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wholly  unsatisfied,  the  007  haying  no  goods  or  chattels  within  his 
bailiwick  upon  which  execution  could  be  leyied. 

See  sect.  80  of  1862,  sub-seot.  (2)|  supra. 

9.  The  sd  judgment  is  wholly  unpaid  and  unsatisfied,  and  the 
amount  thof  is  justly  due  and  owing  to  your  petr. 

10.  The  coy  is  [insolvent  and]  unable  to  pay  its  debts, 

11.  ISiaU  assets.    See  Form  18.] 

See  sect.  79  of  1862,  sub-iect.  (4),  tupra,  p.  47. 

12.  In  the  circumstances  it  is  just  and  equitable  that  the  coy  should 
be  wound  up. 

Tour  petr  therefore  humbly  prays  as  follows : — 

(1.)  That  The Ooy,  Limtd,  may  be  wound  up  by  the  Ct 

under  the  provisions  of  the  Oos  Acts,  1862  to  1900.. . 
(2.)  Or  that  such  other  order  may  be  made  in  the  preiuisea 
as  to  the  Ct  shall  seem  meet. 

And  your  petr  will  ever  pray,  &c. 
Note.— It  is  intended  to  serve  thiia  peton  on  The Coy,  limtd. 

It  may  sometimes  be  deemed  expedient  to  allege  that  the  appointment  of  a  pro- 
visional liquidator  is  desirable  (see  Form  23,  infra),  and  to  pray,  inter  alia,  *'  that  a' 
provisional  liquidator  may  be  forth-with  appointed.*'  But  the  Court  can  appoint 
without  notioe  to  any  person. 

The  jurisdiction  to  appoint  a  provisional  official  liquidator  was  conferred  by 
sects.  85  and  92  of  1862.  And  see  sects.  4  and  5  of  the  Act  of  1890,  and  B.  31  of 
1903  [formerly  R.  32  of  1890].  The  subject  is  more  fully  dealt  with  in  the  notes  to 
Chap.  X 


Form  21.        1  to  4.  Incorporation,  office,  objects,  capital,  &c. 
~  :  ~~  5.  In  the  month  of  Sept.  1903,  an  action  was  commenced  against 

assignee  of       the  coy  by  G.  of in  the  K.  B.  Div.  of  the  High  Ct.  of  Justice,  for 

i^^^«"*^        recovery  of  the  sum  of /.  owing  to  the  sd  G.  by  the  coy. 

6.  The  coy  appeared  to  the  writ  in  the  sd  action,  and  by  an  order  of 

Master  F.,  dated  the day  of ,  1903,  the  sd  G.  obtained  leave 

to  sign  judgment  for  the  amount  indorsed  on  the  writ,  with  interest 
(if  any)  and  costs  to  be  taxed ;   and  by  a  judgment  bearing  date  the 

day  of ,  1903,  in  the  same  action,  it  was  adjudged  that  the 

sd  G.  recover  against  the  coy  -^^^/.  and  costs,  which  costs  were  after- 
wards taxed  and  certified  to  amount  to /.,  making  together  with 

the  sd  sum  of /.  the  sum  of  126/.  recovered  by  the  sd  judgment. 

7.  By  virtue  of  an  assignment  in  writing  dated  the^ dayof  — •, 

and  made  between  the  sd  G.  of  the  one  part  and  your  petr  of  ihe 
other  part,  the  sd  0.  absolutdy  assigned  the  sd  judgment  debt  and 
oostB,  together  with  the  fid  judgment,  to  your  petr. 
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8.  Due  notice  of  such  assignment  was  given  by  your  petr  to  thci  ody, 
and  your  petr  applied  to  the  coy  for  payment  of  the  amount  thof ,  but 
the  coy  has  neglected  to  pay  the  same.  The  sd  judgment  is  wholly 
unpaid  and  unsatisfied,  «nd  the  amount  thof  is  justly  due  and  owing 
to  your  petr.  The  coy  has  no  assets  upon  which  your  petr  can  levy 
execution. 

9.  [^Statement  of  assets.    See  Form  18.] 

10.  The  coy  is  tmable  to  pay  its  debts,  and  it  is  just  and  equitable 
that  the  coy  should  be  wound  up. 

In  the  High  Ok  of  Justice.  Form  22. 

Cos  (Winding-up).  -  Petition  of 

Mr.  Justice .  policy  holder 

In  the  matter  of  the  Cos  Acts,  1862  to  1900,  ^  ^f«  ^^' 

and 

In  the  matter  of  the Assurance  Coy, 

and 
In  the  matter  of  the  Life  Assurance  Cos  Acts,  1870  and  1872. 
To&c. 

The  humble  peton  of  -— -,  of  ,  a  pdlicy  holder  of  the  above- 
named  coy,  showeth  as  follows : — 
1,  2,  3,  4  as  in  Form  18. 

5.  Tour  petr  is  the  holder  of  a  policy  of  the  coy.  He  effected  this 
policy  in  the  year  1900,  and  under  such  policy  the  coy,  in  conson  of  an 

annual  premium  of /.,  undertook  to  pay  to  your  petr's  exors  or 

admors,  within  three  calendar  months  {^ter  proof  of  your  petr's  death, 

the  sum  of ►/.    Your  petr  has  duly  and  punctually  pd  the  premium 

on  the  sd  policy,  and  such  policy  is  still  in  force. 

6.  The  coy  has  issued  a  large  number  of  policies,  and  the  total 
amount  now  issued  exceeds /. 

7.  The  coy  is  possessed  of  considerable  assets,  including  upwards  of 
^l,  uncalled  capital. 

8.  The  coy  is  insolvent,  and  it  is  just  and  equitable  that  the  coy 
should  be  wound  up. 

Tour  petr,  &c. 

As  to  a  petition  by  a  ourtent  policy  holder  on  the  groimd  of  ftn  indorauod  c&m« 
pany's  insolvency,  see  sect.  21  of  the  Life  Assnrance  Oompanies  Act,  1870,  and 
tuprai  p.  66. 

-Tests  of  ineolvenoy  ooosideredi  Limdon  and  Manche$ter  AtsoCf  1  0.  D.  466.  A 
Toluntary  winding-iip  may  h^primdfaeie  evidence  of  insolyenoy.  JSritish  AUuince 
Corp,,  9  C.  B.  636. 

The  Court  is  -not  to  give  a  hearing  to  the  x>etition  until  Becurity  for  costs  for  such 
aJ&onnt  as  the  judge  shall  think  reasonable  shall  be  given,  and  xmial  a  primd  faeie 
case  is  established  to  the  satisfaction  of  the  judge:  L.  A.  G.  A.  1870,  s.  21. 

ThefiatwinbeaJBfolldwiT:—  ■     > 

'*The  Court  doth  order  that  this  petition  be  refetred  to  f}h&zab«rs  to  inquire> 
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whether  a  jmmi/ffrttfoaso  within  the  meaDing  of  sect.  21  of  the  Life  AsBnisnoe 
Acts,  1870  and  1872,  is  established,  and  to  consider  the  secoritj  for  costs  to  be 
given  pursuant  to  the  same  section,  and  the  resnlt  of  such  inquirj  is  to  be  certified 
to  the  Court." 

The  registrar  will,  in  due  course,  certify,  e.g.^BS  follows : — 

**  In  pursuance  of  the  directions  given  to  me  by  his  lordship,  Mr.  Justice  — ,  I 
certify  that  a  primdfaeis  case  that  the  within-named  company  is  insolvent  has  been 
established  to  the  satisfaction  of  the  judge,  and  security  for  costs  has  been  given  to 
the  amount  of  [100/.].  The  evidence  produced  consists  of  the  following  affidavits 
of  the  following  persons  [specify  theni],  Becoipt  of  cashier  of  the  Bank  of  England 
[10]  Nov.  [1880]  for  100/.  deposited  in  the  matter  of,  &c.,  under  Rule,  &c." 

The  company  is  not  heard  on  the  preliminary  inquiry,  for  the  petitioner  is  only 
required  to  make  out  a  primdfaeie  case. 

Upon  the  result  of  the  proceedings  in  chambers  the  peUtion  is  answered  for 
hearing  in  the  usual  way. 


Form  23.        i.  The Coy,  limtd  (hnftr  called  the  coy),  was  incoiporated. 

Petition  by      ^  *  ^7  Hmtd  by  shares,  under  the  Cos  Acts,  1862  to  1890,  in  the 

del^ture        month  ol ,  1891,  for  the  purpose  of  acquiring  and  working  certain 

patents  for  the  manufacture  of from ,  and  for  other  purposes 

set  forth  in  the  memdum  of  asson  thol  The  registered  office  of  the 
coy  is  situate  at  — — . 

2.  [Capital,  as  in  Form  20,  paragraph  3.] 

3.  Shortly  after  the  incorporation  thof,  the  coy  commenced  and  has 
since  carried  on  business.  There  is  a  sum  of  upwards  of  13,000/. 
uncalled  capital  due  in  respect  of  the  issued  shares  of  the  coy. 

4.  The  coy  has  raised  money  by  the  issue  of  300  debentures,  each 
for  securing  the  principal  sum  of  100/.  and  interest.  By  such  deben- 
tures the  coy  covenanted  to  pay  the  principal  sums  therein  resply 

mentd  on  the day  of ,  and  interest  thereon  in  the  meantime 

at  the  rate  of  7  p.c.p.a.,  on  presentation  of  the  coupons  attached 
thereto  on  the  days  named  in  such  coupons  resply,  and  the  coy 
thereby  charged  with  the  payment  of  the  sd  principal  sums  and 
interest  its  undertaking  and  all  its  ppty  present  and  future,  including 
its  uncalled  capital,  such  charge  being  thereby  declared  to  be  a  floating 
security  xBJikhi^  pari  passu  amongst  the  debenture  holders. 

6m  !nie  coupons  attached  to  the  sd  debentures  were  for  interest  on 
the  principal  sums  in  the  debentures  mentd,  at  the  rate  afsd,  and 
purport  to  be  payable  on  the  5th  April  and  5th  Oct.  in  every  year. 

6.  Tour  petr  advanced  2,000/.  to  the  coy  on  the  security  of  twenty 
such  debentures  as  afsd,  and  these  debentures  are  still  held  by  him. 

7.  On  the  day  of  last  your  petr  applied  to  the  coy  for 

payment  of  the  interest  which  accrued  due  on  your  petr's  sd  deben- 
tures on  the  5th  day  of  April,  1903.  The  coy  has  not  pd  such  interest, 
and  there  now  remains  due  and  owing  to  your  petr  in  respect  thof  the 
sum  of  74/.  Of.  5d, 
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8.  The  007  is  indebted  to  other  debenture  holders  in  respect  of  the 
interest  on  debentures  issued  by  it,  and  also  to  divers  other  persons, 
and  it  is  unable  to  pay  its  debts. 

9.  The  assets  of  the  company  consist  of  [^state  asseii],  and 
although  they  are  all  charged  by  the  sd  debentures  they  are  quite 
insufficient  as  a  security  to  provide  for  the  payment  thof  in  full,  and 
the  debenture  holders  will  have  to  look  for  the  most  part  to  the 
balance  of  the  capital  at  present  uncalled.  The  creditors  of  the  coy 
other  than  the  debenture  holders  are  for  sums  only  amounting  to 
3,000/.,  or  thbts.  Some  of  the  members  of  the  coy  have  taken  pro- 
ceedings, with  a  view  to  obtaining  the  cancellation  of  their  contracts 
to  take  shares,  on  the  ground  of  misrepresentation  in  the  coy's  pro- 
spectus, and  others  are  threatening  to  take  proceedings. 

10.  Several  actions,  brought  by  creditors  against  the  coy,  are  now 
pending,  and  unless  such  actions  are  restrained  the  coy  will  shortly  be 
liable  to  have  judgment  entered  and  execution  issued  against  it. 

11.  Having  regard  to  all  the  circumstances,  it  is  just  and  equitable 
that  the  coy  should  be  wound  up  by  the  Ct. 

12.  It  is  important  and  in  the  interest  of  the  creditors  and  members 
of  the  coy  that  the  ppty  thof,  and  in  particular  certain  barrels  of 

,  should  be  taken  possession  of  by  some  person  appointed  by 

theOt. 

Your  petr  therefore  humbly  prays,  &c. 

The  holder  of  a  debenture  to  bearer  may  petition.  Olathe  Siker  Co,,  27  0.  B. 
278. 

A  debentore  holder  who  cannot  get  paid  may  present  a  winding-up  petition. 
But  he  i0  not  entitled  to  an  order  against  the  wishes  of  the  majority  of  the 
creditors.  Wettem  of  Canttdm  Co.,  17  Eq.  1 ;  8t,  Thomat*  Lock  Co.,  2  0.  D.  117; 
Wett  Hartlepool  Ironworks  Co.,  10  Oh.  618;  Uruguay  Central  Co.,  11  0.  D.  372; 
Chapel  House  Co.,  24  C.  Diy.  259.  The  holder  of  a  mortgage  debenture  can  apply 
for  and  obtain  a  winding-up  order  without  giving  up  or  affecting  his  security. 
Moor  T.  Anglo'Italian  Bank,  10  0.  D.  681.  Even  after  a  receiver  has  been 
appdnted.    Borough  of  Fortemouih  Tramwa^i,  (1892)  2  Ch.  862. 

As  to  the  priority  of  certain  creditors  over  debenture  holders  having  a  floating 
charge,  see  FTClerential  Payments  in  Bankmptoy  Amendment  Act,  1897,  in 
Appendix  A. 


[^The  petition^  when  pre^ented^  will  he  in  one  of  the  ordinary  forme 
above  ^Ven.] 

1  to  6.  {Statepetr'e  caeefor  winding-up. 1^  Form  24. 

7.  On  the day  of ,  A.,  of ^  presented  a  peton  to  this  

a,  intituled  in  the  above  matters,  and  alleging,  among  other  things,  where  prior 

that  the  coy  was  indebted  to  him  in  the  sum  of  /.,  and  that  P®*^^**/®^, 

repeated  applioons  had  been  made  for  the  payment  thof,  and  that  the  form), 
ooy  was  unable  to  pay  its  debts,  and   praying  to  the  effect  hnftr 
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prayed.  But  the  coj  is  about  to  pay  off  the  amount  due  from  it  to 
the  sd  A.,  or  to  make  some  other  arrangement  with  a  yiew  to  the 
withdrawal  of  the  sd  peton,  and  the  sd  peton  is  not  being  bond  fide 
prosecuted. 

Under  the  pracdoe  prior  to  Maroh,  1893,  when  the  rale  for  which  K.  36  of  1903 
is  now  sabfitituted  was  ma<1e,  the  presentation  of  a  subsequent  petition  was  some- 
times justifiable,  e.g.^  when  there  was  reason  to  believe  that  the  first  petition  was 
coUusiye.  Snmber  Ironworks  Co.,  2  Eq.  15;  United  Service  Co.,  7  Eq.  76;  6  Ch. 
707  ;  but  where  a  second  petition  was  presented,  the  second  petitioner  had  to  allege 
and  make  out  an  objection  to  the  prior  petition,  «.y.,  collusion.  Norton  Iron  Co,, 
47  L.  J.  Ch.  91 ;  W.  N.  (1877)  223 ;  Building  SocUtiet*  Fund,  44  0.  B.  140 ; 
Standard  Porthmd  Cemmi  Co,,  W.  N.  (1890)  91.  Under  R.  36,  which  is  set  out,  post, 
p.  120,  a  creditor  or  contributory  may  be  substituted  for  a  petitioner  who  is  willing  to 
withdraw ;  and  a  person  who  is  in  a  position  to  petition  ought,  if  another  petition 
is  on  the  file,  to  give  notice  of  his  intention  to  support  the  same,  and  if  there  is  any 
attempt  at  ooUuaioii  or  delay,  ought  to  apply  to  be  substitated  aa  petitioner.  See 
Chap.  VII. 

.  -As  to  costs  of  second  petition  incurred  after  notice  of  first.  General  Financial 
Sank,  20  C.  Div.  276;  Sheringhatn  Development  Co,,  W.  N.  (1893)  5;  Scott  and 
Jackson,  W,  N.  (1893)  184. 


Form  26.        The  humble  peton  of  The Coy,  Limtd,  showeth  as  follows  :— 

Petitio  b  ^'  Your  petr,  the  above -named  coy  (hnftr  called  the  coy),  was,  &c. 

company  [incorporation  and  office^  capital  and  objects,  commencement  of  bueineee\, 

ite^bts^^*^      5.    In   the  course  of   its  business  the  coy  has  accepted  bills  of 

exchange  to  the  extent  of  5,300/.  and  upwards.    Two  of  these  bills, 

for  700/.  and  600/.  resply,  became  due  on  the day  of ,  but 

the  coy  was  imable  to  meet  them.    They  still  remain  unpaid. 

6.  The  remainder  of  the  sd  biUs  will  arrive  at  maturity  in  the 

course  of  the  month  of  ,  19 — ,  and  the  coy  has  no  funds  with 

which  to  meet  them. 

7.  The  assets  of  the  coy  are  valuable.  They  consist  in  part  of  a 
colliery  which  was  purchased  in  the  year  — —  at  a  cost  of  — ^^/.,  of 

machinery  and  plant,  of  book  debts  amounting  to  upwards  of /., 

and  of  uncalled  capital  to  the  extent  of  /.    There  are  divers 

incumbrances  affecting  the  coy's  ppty,  and  the  coy  cannot  obtain  any 
further  advance  upon  the  security  thof . 

8.  The  coy's  account  at  its  bankers  has  been  overdrawn  to  the 
extent  of /.,  or  thbts,  and  the  bankers  refuse  to  allow  any  further 

.    overdraft. 

9.  The  coy's  colliery  is  in  full  working  order»  and  upwards  of  —— 
men  are  employed  in  or  about  the  same.  It  is  worked  at  a  consider- 
able profit* 

10.  The  assets  of  the  coy  if  realized  would  be  far  more  than 
sufficient  to  pay  and  satisfy  ojl  the  debts  and  liabilities  of  the  coy. 
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11.  The  coy  is  unable  to  pay  its  debts,  and  in  the  circumstances 
afsd  it  is  just  and  equitable  that  the  coy  should  be  wound  up. 
Your  petr  the  coy  humbly  prays  :     [Aa  in  Fonn  20.] 
Note. — ^It  is  not  intended  to  serve  this  peton  on  any  person. 

It  is  not  in  general  expedient  for  the  company  to  present  a  petition.    If  a 

petition  is  desired,  the  nsaal  course  is  to  get  a  friendly  creditor  to  petition.    See    , _ 

tupraj  p.  63. 


On  the  - —  day  of  your  petr  served  on  the  coy,  by  leaving     Form  26. 

the  same  at  the  registered  office  thof,  a  demand  under  his  hand  statement  of 

requiring  the  coy  to  pay   the  sd  sum  of  /.,   and  the  coy  has  service  of 

neglected  to  pay  such  sum  or  to  secure  or  compoimd  for  the  same  to  j***^^J^ 
the  reasonable  satisfaction  of  your  petr. 

Where  a  petitioning  creditor  has  served  a  statntory  demand,  pnrsnant  to  sect.  80 
of  the  Act,  a  paragraph  should  be  inserted  in  the  petition  as  above.  Bat  it  most 
be  borne  in  mind  that  omission  to  pay  is  not  '*  neglect "  within  the  meaning  of  the 
section,  if  the  debt  is  bondjkle  disputed  by  the  company.  London  and  Paris  Banking 
Co.,  19  Eq.  444.  The  petition  should  not  be  presented  until  after  the  expiration  of 
twenty-one  days  from  the  service  of  the  demand.  Catholic  Publishing ^  ^c,  Co.,  2 
D.  J.  k  S.  116.  But  it  need  not  be  presented  immediately  afterwards.  Imperial 
Hydropathic  Co.,  49  L.  T.  147. 


The  form  of  demand  may  be  as  follows : — 

To  the Coy  (Limtd).  Form  27. 

Take  notice  that  I ,  of ,  do  hereby  require  you  to  pay  me  g^^^ 

the  sum  of /.,  owing  by  you  to  me  [for,  &c.]  demand  for 

As  witness  my  hand  this day  of .  S^^^*  "** 

But  a  lees  formal  demand  will  suffice. 


1.  &c.  {Statepeir^s  ca%e,  e.g.,  inability  to  pay  debts.'] 

12.  The  assets  of  the  coy  are  of  considerable  value.   They  consist  of,     Form  28. 
amongst  other  things  [^state  as  far  as  possible;  see  note  to  Form  19],  petition  by 
and  if  prudently  realised  will  be  sufficient  not  only  to  pay  and  satisfy  fully  paid-up 
the  coy's  debts  and  liabilities,  but  to  pay  a  substantial  dividend  to  the  "'*'e*^^*««'« 
members. 

A  fully  paid-up  shareholder  must  allege  and  show  that  he  has  a  tangible  interest 
in  the  assets.  JRiea  Gold  Co.,  11  C.  D.  43  ;  Vron  CoUiery  Co.,  20  C.  B.  442; 
Diamond  Fuel  Co.,  13  C.  D.  400;  Lancashire  Brick  Co.,  13  W.  R.  569.  If  he  relies 
on  a  surplus  to  be  obtained  by  proceedings  against  the  promoters,  the  facts  should 
be  fully  stated  in  the  petition.  Paragon  Co.,  Court  of  Appeal,  19  Not.  1884. 
P.  G 
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It  is  expedient  also  (though  not  necessary)  to  show  that  the  petitioner  is  entitled, 
under  sect.  40  of  the  Act  of  1867,  to  petition.  City  and  County  Bank,  10  Ch.  470. 
And  see  supra,  p.  67. 


Porm  29.         1  to  4.  Incorporation,  office,  capital,  objects  [o^  which  those  which 
Petition  ^^^  alleged  to  be  the  principal  should  be  stated^, 

where  sub-  5.  The  agreemt  of  the  2l8t  of  Dec.  1898,  referred  to  in  the  sd 

stratum  gone,  memdum  of  asson,  provided  for  the  sale  by  the  sd (hnftr  referred 

to  as  the  vendor)  to  the  coy  of  a  concession  or  lease  granted  to  him  by 

,  and  conferring  the  exdnsive  right  to  all  minerals  under  certain 

lands  situated  at ,  and  all  the  other  effects  of  the  vendor  upon  the 

demised  premises  or  used  in  connection  therewith,  and  under  the  sd 
agreemt  the  conson  for  the  sale  was  to  be  5,000/.  in  cash,  and  in 

addition pd-up  shares  of  the  coy.    This  agreemt  was  adopted 

by  the  directors  of  the  coy  on  behaK  of  the  coy. 

6.  Shortly  after  its  incorporation  the  directors  of  the  coy  issued  a 
prospectus  inviting  applioons  for  40,000  shares  of  1/.  each  in  the 
capital  of  the  coy.  Such  prospectus  stated,  amongst  other  things,  that 
the  coy  had  been  organized  to  take  over  and  work  the  sd  concession, 
and  represented  that  concession,  and  the  ppty  and  rights  comprised 
therein,  to  be  of  great  value.  In  particular,  the  prospectus  stated : — 
(o)  That,  &c.     (b)  That,  &c. 

7.  The  sd  prospectus  is  alleged  to  have  been  prepared  by  the  vendor, 
and  to  have  been  issued  by  the  directors  on  the  faith  of  representations 
made  by  him  to  the  effect  that  the  statements  in  the  prospectus  were 
true,  and  it  is  also  alleged  that  the  directors  were  induced  to  adopt,  on 
the  coy's  behalf,  the  sd  agreemt  of  the  21st  of  Dec.  1902,  by  those 
representations. 

8.  Upwards  of  30,000  shares  were  taken  upon  the  footing  of  the  sd 
prospectus,  and  were  allotted  to  the  applicants  therefor,  and  consider- 
able sums  of  money  have  been  pd  up  by  such  applicants  to  the  coy. 

9.  In  or  about  the  month  of  March,  1903,  the  coy  pd  to  the  vendor  the 
sum  of  5,000/.,  and  issued  to  him  or  his  nominees  35,000  fully  pd-up 
1/.  shares  pursuant  to  the  sd  agreemt  of  the  21st  of  Dec.  1902. 

10.  Afterwards — namely,   in  the  month  of    July,    1903 — the  coy 

despatched  to  ,  one  D.,  an  experienced  mining  engineer,  with 

directions  to  work  the  ppty  and  mines  thereon. 

11.  The  sd  D.  carefully  inspected  the  ppty  the  subject  of  the  sd 
agreemt,  and  he  ascertained  and  reported  to  the  coy,  and  it  is  the 
fact: — (1)  That,  &c.,  &c.  [^/acts  entirely  inconsistent  with  the  repre^ 
sentationSj  and  showing  that  the  mine  was  worthless^  Accordingly,  the 
sd  D.  was  directed  by  the  coy  to  return  to  England,  and  the  coy  has 
not  since  attempted  to  work  the  sd  ppty. 

12.  Tour  petrs  resply  hold and shares  in  the  capital  of 
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the  coy,  and  they  resply  subscribed  for  those  shares  on  the  faith  of  the 
statements  contained  in  the  sd  prospectus,  and  large  numbers  of  other 
shareholders  subscribed  for  shares  in  like  manner.  Your  petrs  are 
the  original  allottees  of  the  shares  held  by  them  as  afsd.  The  sum  of 
15«.  per  share  has  been  pd  up  on  the  sd  shares. 

If  not  original  allottee,  show  that  petitioner  has  held  the  shares  for  six  months. 
See  sect.  40  of  Act  of  1867,  sttpra^  p.  67.  Although  the  omission  to  do  so  does  not 
make  the  petition  demurrahle,  Wright,  J.,  required,  when  the  company  did  not 
appear,  that  either  the  petition  or  an  affidavit  should  show  oomplianoe  with  the 
section.     Olendower  Steamship  Co.y  43  S.  J.  657. 

13.  The  whole  substratum  of  the  coy  is  gone,  and  it  is  not  possible 
to  carry  out  at  a  profit  the  essential  purpose  for  which  the  coy  was 
formed,  viz.,  the  working  of  the  sd  concession  or  lease. 

14.  The  coy  ought  to  be  wound  up,  and  proceedings  taken  against 
the  vendor  to  set  aside  the  sd  agreemt  and  the  sale  to  the  coy,  and  to 
obtain  the  cancellation  of  the  shares  issued  to  the  vendor,  and  a  return 
of  the  cash  pd  to  him.  If  the  coy  be  wound  up  on  this  peton  there 
will  be  a  large  surplus  for  the  shareholders. 

15.  Several  shareholders  have  already  taken  procedings  to  obtain 
the  removal  of  their  names  from  the  register  of  members  of  the  coy  on 
the  ground  of  misrepresentations  in  the  prospectus,  and  others  are 
likely  to  take  proceedings  at  once,  and,  unless  such  proceedings  can  be 
prevented  or  rendered  ineffective,  there  is  serious  danger  that,  before 
a  winding-up  commences,  a  large  portion  of  the  shareholders  will,  by 
taking  silch  proceedings,  obtain  priority  of  payment  over  the  remaining 
shareholders,  who,  nevertheless,  have  at  least  as  much  reason  to  com- 
plain. A  resolution  to  wind  up  the  coy  voluntarily  has  been  passed, 
but  the  meeting  to  confirm  that  resolution  as  a  special  resolution  will 
not  be  held  until  the  27th  instant. 

16.  Questions  of  considerable  difficidty  will  arise  in  the  winding-up 
of  the  coy,  and  the  assistance  of  the  Ct  will  be  required. 

17.  In  the  circumstances  it  is  just  and  equitable  that  the  coy  should 
be  wound  up. 

Aa  to  cases  of  sabetratnm  gone,  see  «t(pra,  p.  63. 


1.  The  above-named  coy  (hnftr  called  the  coy)  is  a  joint-stock     Form  30. 
coy.     \_State    how    constituted^   e.g,,   incorporated  by  the  Barchester  Petition  to 
Tramway  Act,    1885,    or  by  deed  of  settlement,  dated,  &c.,   or  by  wind  up 
registration  under  the  Act  of  Parliament,  8  Vict.  c.  110,  or  by  Eoyal  ^^:^j^ 
Charter,  &c.,  or  by  registration  under  the  Cos  Act,  18 — ,  of  the  Colony 

of .] 

2.  The  principal  place  of  business  of  tlie  coj  is  situate  in  England 

o2 


Digitized  by 


Google 


84  WINDING-UP  BY  THE  COURT,  [ChAP,  III. 

at \^or,  in  the  case  of  a  foreign  coy,  tlie  principal  place  of  buaineBS 

of  the  coy  in  England  is  situate  at ]. 

8.  Capital.  4.  Objects.  5.  The  coy  consists  of  more  than  seven 
persons.    6.  Ooy  has  carried  on  business  in  England  l_slate  howl, 

7.  Instate  assets.'] 

8.  {_State  locus  standi  o/petr,  e.g.,  as  a  creditor.'] 

9.  Instate  ground  for  winding-up,  e.g.,  that  the  coy  is  unable  to  pay  its 
debts.] 

10.  [_If  a  foreign  coy,  state  whether  any  winding-up  abroad.] 

11.  It  is  just  and  equitable,  &c. 

Sect.  199  of  1862  proyides  for  the  winding-up  of  *'  any  partnership,  aasooiation,  or 
company,  except  railway  comi>anieB  incorporated  by  Act  of  Parliament,  consisting 
of  more  than  seven  members,  and  not  reg^tered  under  this  Act,  and  hereinafter 
included  under  the  term  unreg^tered  company." 

For  grounds  for  winding-up  of  unregistered  companies,  see  the  rest  of  sect.  199 
a^nd  supraj  p.  60. 


Form  31. 

Creditor's 
petition  for 
supervision 


[Title,  8fc.] 

The  humble  peton  of  B.,  of ,  showeth  as  follows : 

1.  Incorporation  of  coy.  2.  Office.  8.  Capital.  4.  Objects. 
5,  Business  commenced. 

6.  The  coy  is  indebted  to  your  petr  in  the  sum  of /.  for  money 

lent  to  the  coy  on  the  securily  of  a  promissory  note  dated  p 

whereby  the  coy  promised,  &c. 

7.  At  an  extraordinary  general  meeting  of  the  coy  duly  convened 

and  held  at on  the day  of  ,  an  extraordinary  resolution 

was  passed  as  follows :  That  it  has  been  proved  [winding-up  resolution]. 

And  at  the  sd  meeting  C,  of ,  was  duly  appointed  liqr  for  the 

purposes  of  the  sd  winding-up  [or  by  special  resolution  of  the  coy 
passed  and  confirmed  at  extraordinary  general  meetings  thof,  held 

resply  on  the  day  of  ,  and  the  day  of  ,  it  was 

resolved  that  the  coy  should  be  wound  up  voluntarily,  and  that  A.,  of 

,  should  be  and  he  was  thereby  appointed  liqr  for  the  purposes 

of  such  winding-up]. 

8.  Since  the  passing  of  the  sd  resolution  your  petr  has  made  several 
applicons  to  the  coy  and  the  sd  liqr  for  payment  of  the  principal 
moneys  and  interest  secured  by  the  sd  promissory  note.  The  sd  liqr 
has  admitted  that  such  principal  moneys  and  interest  are  justly  due 

— 'from  the  coy  to  your  petr,  but  he  has  not  pd  the  same. 

9.  The  assets  of  the  coy  consist  (1)  of  uncalled  capital  to  the  extent 
of  6,000/.  or  thbts,  (2)  of  a  freehold  colliery,  and  (3)  of  other  items  of 
inconsiderable  value. 

10.  No  call  has  been  made  by  the  sd  liqr  upon  the  members  of  the 
ooy,  and  the  coy's  colliery  has  not  been  sold. 
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11.  A  piirchaser  of  the  sd  colliery  could  readily  be  found,  but  your 
petr  is  informed  and  belieyes  that  the  sd  liqr  intends  to  retain  the  sd 
collieiy  until  a  revival  in  trade  shall  render  it  more  valuable  than  at 
present.    He  recently  refused  an  offer  of /.  for  the  sd  colliery. 

12.  Your  petr  has  on  several  occasions  urged  the  sd  liqr  to  provide 
the  funds  to  pay  off  the  coy's  creditors,  either  by  sale  of  the  coy's  ppty 
or  by  calling  up  the  uncalled  capital,  but  without  success. 

13.  The  debts  of  the  coy  amount  to /.  or  thbts,  and  the  coy  is 

unable  to  pay  the  same. 

14.  The  majority  of  the  coy's  creditors  desire  that  an  order  should 
be  made  for  continuing  the  voluntaiy  winding-up  under  the  supervision 
of  the  Gt,  and,  unless  such  an  order  is  made,  the  interests  of  the  coy's 
creditors  will  be  seriously  prejudiced  by  the  voluntary  winding-up  of 
the  coy. 

Your  petr  therefore  humbly  prays : 

1.  That  an  order  may  be  made  directing  that  the  voluntary 
winding-up  of  the  coy  be  continued,  but  subject  to  the 
supervision  of  the  Ct. 
[2.  Or,  in  the  alternative,  that  the  coy  may  be  wound  up  by 
the  Ct  under  the  provisions  of  the  Cos  Acts,  1862  to  1900.] 
3.  Or  that  such  other  order  may  be  made  in  the  premises  as 
shall  be  just. 

And  your  petr  will  ever  pray,  &c. 
Note. — It  is  intended  to  serve  this  peton  on  the  above-named  coy, 
and  on  C.  the  liqr  thof . 

Winding-up  under  Supervision. 

When  a  rohmtary  winding-up  resolution  has  been  passed,  the  Coort  may 
order  the  volantary  winding-up  to  continue,  but  subject  to  such  superrision  of  the 
Coort,  and  with  snch  liberty  for  creditors,  contributories,  or  others,  to  apply  to 
the  Court,  and  g^erally  upon  such  terms  and  subject  to  such  conditions  as  the 
Court  thinks  just.    Sect.  147  of  1862. 

As  to  the  meaning,  now,  of  "the  Court,"  see  Chap.  I. 

Section  82  of  1862  applies,  and  accordingly  the  order  may  be  made  on  the  petition  . 
of  the  company,  a  creditor,  or  a  contributory,  ren-y-  Van  Co.^  6  C.  D.  477.  The 
liquidator  can,  under  sects.  133  and  95,  present  a  petition  in  the  company's  name. 
Hooker's  Cream  Milk  Co.,  M.  R.,  23  S.  J.  231 ;  and  Walmsley  Le  Taremiery  Pearson,  J., 
10th  May,  1884.  Where  a  supervision  order  is  desired,  it  will  often  be  found  best 
to  apply  alternatively  for  a  supervision  or  compulsory  order  as  in  the  above  form, 
or  reversing  the  order  of  the  first  two  prayers.  One  object  of  presenting  a  petition 
in  this  form  is  that  the  expense  and  delay  of  inserting  a  second  or  amended 
advertisement  of  the  petition  may  be  avoided.  See  poBt,  Chap.  IV.  Sect.  149 
provides  that  the  wishes  of  the  creditors  and  contributories  are  to  be  reg^arded. 

8eet.  148  of  1862. — A  petition,  praying  wholly  or  in  part  that  a  voluntaiy 
winding-up  should  continue,  but  subject  to  the  8ux>ervi8ioD  of  the  Court,  and 
which  windiog-up  is  hereinafter  referred  to  as  a  winding-up  subject  to  the  super- 
vision of  the  Court,  shall,  for  the  purpose  of  giving  jurisdiction  to  the  Court  over 
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suits  and  actions,  be  deemed  to  be  a  petition  for  winding-up  the  company  by  the 
Court. 

As  to  this,  see  sect.  85  of  1862  and  infra^  Chap.  XXXIII. 

Prior  to  the  commencement  of  the  Companies  Act,  1900,  a  great  many  supervision 
orders  were  made  every  year,  the  majority  on  petitions  for  compulsory  orders. 
Where  a  company  gfet  into  difficulties,  the  directors  sometimes  present  a  petition  in 
the  company's  name,  or  g«t  a  friendly  creditor  to  present  a  petition,  for  a  compul- 
sory order,  and  at  the  same  time  convene  a  meeting  to  pass  aa  extraordinary  or 
special  resolution  to  wind  up.  Upon  the  presentation  of  the  petition,  actions  and 
proceedings  can  be  restrained  or  stayed  under  sect.  85  of  1862,  and  it  necessary  a 
provisional  liquidator  can  be  appointed.  If  the  winding-up  resolution  is  passed 
before  the  heaiing  of  the  petition,  evidence  of  the  fact  is  adduced,  and  the  Court  is 
asked  to  make  a  supervision  order.  If  the  resolution  has  not  been  passed  before 
the  hearing,  the  Court  is  sometimes  asked  to  allow  the  petition  to  stand  over  for  a 
week  or  so,  in  order  that  the  resolution  may  be  passed.  Supervision  orders  are 
often,  also,  agfreed  to  as  a  compromise  when  an  outside  creditor  is  petitioning  for  a 
compulsory  order  and  a  resolution  for  winding-up  is  passed  before  the  hearing. 
Since  January  1st,  1901,  when  the  Companies  Act,  1900,  came  into  operation, 
supervision  orders  have  been  less  frequent,  because  under  sect.  25  of  the  Act  a 
creditor  of  a  company  in  voluntary  winding-up  can  now  apply  to  the  Court  under 
sect.  138  of  the  Companies  Act,  1862.  Many  supervision  orders  have,  however, 
been  since  made.    As  to  the  advantages  to  be  gained  thereby,  see  mpra^  p.  4. 

The  law  and  practice  relating  to  winding-up  under  supervision  are  mainly 
gfovemed  by  the  Act  of  1862,  and  prior  to  the  coming  into  operation  of  the  Com- 
panies (Winding-up)  Rules,  1903,  to  a  considerable  extent  the  practice  was  regu- 
lated by  the  Order  of  the  Court  of  Chancery  of  November  11th,  1862.  The  Rules 
of  1890  and  1892,  however,  contained  many  provisions  as  to  the  practice  with  refe- 
rence to  petitions  for  supervision  orders,  advertisement  and  service  of  petition, 
evidence  on  petition,  compliance,  attendance,  and  hearing,  &c.  But  the  Order  of 
1862  and  the  Winding-up  Rules  of  1890  and  subsequent  years  were  annulled  and 
revoked  by  the  Companies  (Winding-up)  Rules,  1903,  Rule  1  of  which  applies 
the  Rules  of  1903  in  certain  cases  to  the  winding-up  of  companies  under 
the  supervision  of  the  Court.  Chaps.  IV.  to  VIII.,  and  this  chapter,  contain  the 
practice  as  to  proceedings  to  obtain  supervision  orders  down  to  and  including  the 
hearing.    The  practice  as  to  subsequent  proceedings  will  be  found  post,  Sect.  III. 


Form  32. 

Petition  to 
Lancaster 
Palatine 
Court. 


In  the  CJhancery  of  the  County  Palatine  of  Lancaster. 
rManchester]  District. 

Cos  (Winding-up). 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

[In  tlie  matter  of  the  Chancery  of  Lancaster  Acts,  1850  to  1890], 

and 
In  the  matter  of  the Coy,  Limtd. 

To  the  Right  Honorable  the  Chancellor  of  the  Duchy  and  County 
Palatine  of  Lancaster. 

The  humble  peton  of ,  of . 

\Here  set  out  the  facta  as  in  a  peton  to  the  High  Ct.] 
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Your  petr  therefore  humbly  prays : 

1.  That  [as  in  Form  18]. 

2.  Or  that  such  other  order  may  be  made  in  the  premises  as 

to  your  honor  shall  seem  meet. 

And  your  petr  will  ever  pray,  &c. 
Note. — [As  in  Form  18.] 

Prior  to  the  Act  of  1890  the  jurisdiction  of  the  Court  was  regulated  by  13  &  14 
Viot.  0.  43,  and  17  &  18  Vict.  o.  82,  and  the  Chancery  of  Lancaster  Act,  1890,  and 
winding-up  orders  were  frequently  made  in  the  case  of  companies  having  their 
registered  offices  within  the  jurisdiction.  As  to  enforcing  orders  of  the  Palatine 
Court,  see  the  aboye-mentioned  Acts.  Longdendale  Cotton  Co,^  8  C.  D.  150  ;  Dan. 
Forms,  p.  404  ;  Snow  &  Winstanley's  Chancery  Practice,  Lancaster.  As  to  appeals, 
see  Maneheater  Economic,  24  C.  Dlv.  488.  Under  sect.  1  of  the  Companies  (Winding- 
up),  1890,  the  Court  obtains  special  jiurisdiotion,  which  is  enlargfed  by  the  Industrial 
and  Provident  Societies  Act,  1893,  s.  58,  and  the  Building  Societies  Act,  1894,  s.  8. 
As  to  the  title  of  the  petition  in  the  case  of  these  societies,  see  notes  to  Form  1  and 
Form  5. 


In  the  Chancery  of  the  County  Palatine  of  Durham.  Form  33. 

Cos  (Winding-up).  Petition  to 

In  the  matter  of  the  Cos  Acts,  1862  to  1900  p^thS 

and  Court. 

In  the  matter  of  the Coy,  limtd. 

To  the  Eight  Honorable  the  Chancellor  of  the  County  Palatine  of 

Durham  and  Sadberge. 
[For  the  rest,  see  UtstformJ] 

As  to  Durham  Palatine  Court,  see  52  &  63  Vict.  c.  47,  and  rules  made  pursuant 
thereto,  the  Act  of  1890,  ss.  1,  8  (9),  26  (5),  32  (2)  and  (3),  the  Industrial  and  Pro- 
Tident  Societies  Act,  1893,  s.  58,  and  the  Building  Societies  Act,  1894,  s.  8.  As 
to  the  title  of  the  petition  in  the  case  of  these  societies,  see  notes  to  Form  1,  and 
Form  5. 


In  the  County  Ct  of  Cornwall,  held  at  Truro.  Form  34. 

(Stannaries  Jurisdiction.)  Petition  to 

Cos  (Windincr-up).  Coun^  Court 

V  ©     f/  (Stannaries 

In  the  matter  of  the  Cos  Acts,  1862  to  1900  case). 
and 

In  the  matter  of  the Coy,  Limtd. 

To  the  County  Ct  of  Cornwall,  held  at  Truro. 
The  humble  peton  [as  informs  above']. 

As  from  Jan.  1,  1897,  the  Court  of  the  Vice- Warden  of  the  Stannaries  has  Abolition  of 
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ceased  to  exist,  except  as  regards  pending  proceedings,  and  its  jurisdiction  and 
powers  are  vested  in  such  of  the  County  Courts  as  the  Lord  Chancellor  hj  order 
directs,  to  ''be  exercised  subject  to  and  in  accordance  with  Bules  of  Court  for 
reguLiting  the  procedure  in  County  Courts."  Stannaries  Court  (Abolition)  Act, 
1896  (69  &  60  Vict.  c.  44) ;  Order  of  L.  C,  16th  Dec.  1896.  As  to  the  practice, 
see  County  Court  (Stannaries  Jurisdiction)  Bulee,  1897,  r.  10  of  which  prescribes 
the  form  of  title. 
As  to  the  additional  heading  **  Cos  (Winding-up),"  see  B.  11  of  1903. 


Form  35. 

Petition  to 
County  Court 
(other  oases). 


Building  and 

industrial 

societies. 


In  the  County  Ot  of held  at . 

[Title  a8  in  Form  4.'] 

To  the  County  Ct  of holden  at . 

The  humble  peton  [as  informs  abovel* 

Under  the  Act  of  1862  the  County  Court  had  no  jurisdiction  to  wind  up.  Under 
sects.  41 — 46  of  1867  (repealed  by  the  Act  of  1890),  power  was  given  to  transfer  a 
winding-up  to  a  County  Court. 

As  to  the  original  winding-up  jurisdiction  g^yen  to  the  County  Court  by  sect.  1 
of  1890,  in  cases  of  companies  in  general  with  a  capital  not  exceeding  10,000/.,  see 
mprat  Chap.  I. 

The  County  Court  has  no  longer  exclusive  juriudiction  to  wind  up  industrial  and 
provident  societies  and  building  societies.  Whether  the  County  Court  or  some 
other  Court  has  jurisdiction  depends  on  the  situation  of  the  registered  office  and  the 
amount  of  paid-up  capital.  See  Industrial  and  Provident  Societies  Act,  1893,  s.  58, 
and  Building  Societies  Act,  1894,  s.  8.  As  to  the  title  of  the  petition  in  these  cases, 
see  Form  6. 

As  to  the  jurisdiction  with  reference  to  companies  formerly  within  the  jurisdic- 
tion of  the  Stannaries  Court,  see  the  last  Form  and  notes  thereto.  And  as  to  the 
practice,  see  the  County  Courts  (Stannaries  Jurisdiction)  Bules,  1897.  Under  B.  6 
of  those  Bules  **  proceedings  for  the  winding-up  of  companies  shall  be  regulated 
by  .  .  .  the  statutory  provisions  [and]  Bulee  ....  for  the  time  being  in  force  for 
the  winding-up  of  companies  in  the  County  Courts."  The  statutory  provisions 
applicable  are  the  Companies  Acts,  1862  to  1900.  The  Bules  for  the  time  being  in 
force  are  the  Companies  (Winding-up)  Bules,  1903. 

See  further,  Chap.  LIL,  infra. 
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CHAPTER  IV. 

ADVERTISEMENT  AND  SEEVICE  OP  PETITION. 


Advertisement 

{^Title.)  Form  36. 


Notice  is  hby  given  that  a  peton  for  the  winding-up  of  the  above-  -A.dvertise- 
named  coy  by  [if  the  winding-up  is  to  be  subject  to  supervision  insert  petition  (for 

instead  of  by"  the  words  "  subject  to  the  supervision  of"]  the  High  winding-up 
'^         *>  «'  *  J  o      Q|.  gupervision 

Ct  of  Justice  (or  the  County  Ct  of ,  holden  at  ,)  \or^  as  the  order). 

case  may  be']^  was,  on  the day  of ,  190 — ,  presented  to  the  sd  Form  6  of 

Ct  by  the  sd  coy  [or^  as  the  case  may  be"]. 

If  the  petition  prays  for  a  compulsory,  and  in  the  altematiye  a  supervision  order, 
say  **  by  the  Court  or  in  the  alternative  subject  to  the  supervision  of  the  Court." 

And  that  the  sd  peton  is  directed  to  be  heard  before  the  Ct 

sitting  at ,  on  the  day  of  ,  190 — ,  and  any  creditor  or 

contributory  of  the  sd  coy  desirous  to  support  or  oppose  the  making 
of  an  order  on  the  sd  peton  may  appear  at  the  time  of  hearing  by 
himself  or  [in  the  County  Ct  addy  '^  his  solor  or  "]  his  counsel  for  that 
purpose ;  and  a  copy  of  the  peton  will  be  furnished  to  any  creditor 
or  contributory  of  the  sd  coy  requiring  the  same  by  the  undersigned, 
on  payment  of  the  regulated  charge  for  the  same. 

(Signed)         [to  be  signed  by  the  solor  to  the  petr 
or  by  the  petr  if  he  has  no  solor. "] 
[Name.'\ 
[Address,'^ 

Note. — Ajtj  person  who  intends  to  appear  on  the  hearing  of  the  sd 
peton  must  serve  on  or  send  by  post  to  the  above-named  [petr  or 
ids  solor  or  London  agent],  notice  in  writing  of  his  intention  so  to  do. 
The  notice  must  state  the  name  and  address  of  the  person,  or,  if  a  firm, 
the  name  and  address  of  the  firm,  and  must  be  signed  by  the  person 
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or  firm,  or  his  or  their  solor  (if  any),  and  must  be  served,  or  if  i>08ted 
must  be  sent  by  post,  in  sufficient  time  to  reach  the  above-named  not 
later  than  six  o'clock  in  the  afternoon  of  the of ,  190 — . 

It  is  usual  to  preface  the  advertiseinent  with  the  reference  to  the  record  and 
names  of  the  Court  and  judge  as  ahove,  although  Form  6  of  1903  does  not 
require  it. 

As  to  stating  date  of  presentation,  and  names  and  addresses  of  petitioner  and 
solicitors,  see  R.  27  of  1903,  infra. 

The  solicitor's  firm  and  description  may  be  given,  e.g.,  thus: — ''A.  B.  &  Co., 
1,  Mincing  Lane,  London,  E.C.,  Solicitors  for  the  Petitioner." 

What  B.  27  of  1903. — ^Every  petition  shall  be  advertised  seven  dear  days  before  the 

newspapers,      hearing  as  follows : — 

(1.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall  be  no  such 

office,  then  whose  principal  or  last-known  principal  place  of  business  is  or 

was  situate  within  ten  miles  of  the  principal  entrance  of  the  Royal  Courts 

of  Justice,  once  in  the  London  Gazetti,  and  once  at  least  in  one  London 

daily  morning  newspaper,  or  in  such  other  newspaper  as  the  Court  directs. 

(2.)  In  the  case  of  any  other  company,  once  in  the  London  OazetUy  and  once  at 

least  in  one  local  newspaper  circulating  in  the  district  where  the  registered 

office  or  principal  or  last-known  place  of  business,  as  the  caee  may  be,  of 

such  company  is  or  was  situate,  or  %n  such  other  newspaper  as  shall  be 

directed  by  the  Court, 

Necessity  for        (3.)  The  advertisement  shall  state  the  day  on  which  the  petition  was  presented, 

footnote  as  to  and  the  name  and  address  of  the  petitioner,  and  of  his  solicitor  and 

appearing.  London  agent  (if  any),  and  shall  contain  a  note  at  the  foot  thereof  stating 

that  any  person  who  intends  to  appear  on  the  hearing  of  the  petition, 

either  to  oppose  or  support,  must  send  notice  of  his  intention  to  the 

petitioner,  or  to  his  solicitors  or  London  agents  within  the  time  and  in  the 

manner  prescribed  by  R.  33 ;  and  an  advertisement  of  a  petition  for  the 

winding-up  of  a  company  by  the  Court  which  does  not  contain  such  a  note 

shall  be  deemed  irregiilar.     [Formerly  R.  34  of  1890,  and  R.  13  of  April, 

1892,  amended  by  adding  words  in  italics.] 

This  role  applies  to  aU  the  Courts  having  winding-up  jurisdiction  under  the  Aot 
of  1890. 

The  footnote  is  essential,  and  its  omission  will  necessitate  re-advertisement. 
BilU  India  Rubber  Co.,  W.  N.  (1897)  20;  Leburgo  Co.,  Wright,  J.,  Nov.  10,  1897. 

There  must  be  seven  clear  days;  if  the  petition  is  advertised  on  a  Friday  for 
hearing  on  the  following  Friday,  it  is  irregular.     City  and  County  Bank,  10  Ch.  471. 

The  Court  has  power  to  abridg^e  the  time  (R.  199  of  1903),  and  occasionally  does 
80.  Land  and  Sea  Telegraph,  18  W.  R.  1160 ;  MacLean  ^  Co.,  W.  N.  (1881)  8.  And 
it  may  dispense  with  the  advertisement  in  the  local  paper.  New  British  Iroft  Co,, 
36  S.  J.  610. 

For  insertion  in  the  Gazette  the  advertLsement  must  be  signed  by  the  solicitor 
for  the  petitioner  and  witnessed,  and  the  petition  with  the  fiat  of  the  Court  must  be 
produced. 

In  the  absence  of  special  circumstances  petitions  rank  in  the  order  in  which  they 
are  presented.  Building  Societies  Trust,  44  C.  D.  140.  As  to  the  judge's  disoretion, 
see  R.  N.  Cunningham  ^  Co.,  53  L.  J.  Ch.  246. 
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Where  the  petition  is  to  be  heard  in  yaoation  the  adyertiaement  will  state  "  that 
the  said  petition  is  directed  to  be  heard  before  the  yaoation  judge,  the  Honourable 
,"  &c. 

The  utmost  care  should  be  taken  that  the  adyertisement  is  correctly  expressed 
and  duly  adyertised. 

Any  error  in  the  title,  name,  day,  or  place  for  hearing,  may  render  the  adyer-  Errors  in 
tiaement  useless.     CUy  and  County  Bank,  10  Ch.  477 ;  Marezto  Marble  Co.,  W.  N.  advertise- 
(1874)  9  ;  43  L.  J.  Ch.  644  ;  Manure  Co.,  W.  N.  (1876)  234  ;  Army  and  Navy  Hotel 
Co.,  31  C.  D.  644  ;  Newcastle  Co.,  W.  N.  (1888)  246  ;  W.  N.  (1889)  1.     But  a  formal 
defect,  where  no  one  is  misled,  will  not  inyalidate  the  petition.    Broad* s  Patent  Co., 
W.  N.  (1892)  15. 

The  seyen  days  may  be  counted  in  yaoation.  londoft  India  Rubber,  14  W.  B. 
694.  The  insertion  of  the  adyertisement  on  the  day  the  petition  is  presented  is  not 
irregular.     Cork  and  Toughal  Co.,  14  L.  T.  760  ;  W.  N.  (1866)  279. 

The  Court  will  restrain  the  issuing  of  the  adyertisements  when  the  petition  is  an 
abtise  of  process.  Re  A  Company,  (1894)  2  Ch.  349.  As  to  imposing  conditions,  see 
Bright  y.  KiUey,  16  T.  L.  R.  659. 

As  to  restraining  a  statement  that  a  company  is  in  liquidation,  see  London  and 
Northern  Bank  y.  Oeorge  Newnes,  Ltd.,  16  T.  L.  R.  76 ;  and  as  to  particulars  in 
such  a  case,  16  T.  L.  R.  433. 


{Full  title.)  Form  37. 

Notice  is  hby  given  that  the  above  peton  for  the  winding-up  of  the  Second  ad- 
above-named  coy  by  the  High  Ct  of  Justice  directed  to  be  heard  on  vertisement 

where  suDer- 
2nd  of  March,  1903,  was  adjourned  by  the  Ct,  and  will  be  heard  on  yision  order 

Monday,  16th  of  March,  1903,  before  the  Ct  sitting  at  the  Eoyal  Cts  of  **.^®,4  ^^^  ^^ 
Justice,  Strand,  London,  when,  in  consequence  of  the  shareholders  of  petition, 
the  coy  having,  at  an  extraordinary  general  meeting  held  on  29th  Feb. 
1903,  resolved  that  the  coy  be  wound  up  voluntarily,  and  that  A.,  of 

,  and  B.,  of  ,  be  appointed  liqrs  of  the  coy,  the  Ct  will  be 

asked  by  the  petr  to  make  an  order  for  the  compulsory  winding-up  of 
the  coy,  or  in  the  alternative  for  an  order  continuing  the  voluntary 
winding-up  of  the  coy  under  the  supervision  of  the  Ct  instead  of 
making  an  order  for  the  winding-up  of  the  coy  by  the  Ct.  Any  credi- 
tor or  contributory  of  the  coy  desirous  to  support  or  oppose  the  making 
of  an  order  on  the  sd  peton,  either  for  continuing  the  winding-up  of 
the  coy  under  the  supervision  of  the  Ct,  or  for  the  winding-up  by  the 
Ct,  may  appear  at  the  time  of  hearing  by  himself  or  his  counsel  for 
that  purpose. 

&  Co., 

London,  E.C.,  solors  for  the  petr. 

NoTB. — Any  person  who  intends  to  appear  on  the  hearing  of  the  sd 
petons  on  the  16th  March,  1903,  must,  &c.,  as  in  Form  36.  See  New 
Oriental  Bank,  (1892)  3  Ch.  563. 

Whece  a  petition  for  a  compulsory  order  is  presented,  but  at  the  hearing  the  Be-adyertiso- 
petitioiier  aaks  for  a  superyision  order  (there  heing  at  that  time  a  yoluntazy  ment. 
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winding-np  in  progress),  tiie  Court  has  jnrisdioUon  to  make  a  sapervision  order 
without  amendment  or  further  advertisement,  and  uutil  the  above  ease  the  Court 
veiy  rarely,  if  ever,  required  b,uj  further  advertisement.  As  a  rule  in  such  oases 
there  must  now  be  a  further  advertisement  (Naw  Morgan  Co,,  W.  N.  (1893)  79, 
which  has  been  followed  by  Buckley,  J.),  unless  the  petition  prays  for  a 
compulsory  order  or  in  the  alternative  for  a  supervision  order,  and  the  original 
advertisement  states  this.  The  Court  has  sometimes  dispensed  with  further  adver- 
tisement, e,g,j  where  the  majority  of  the  creditors  are  represented  at  the  hearing 
of  the  petition.  Where  a  petition  for  a  supervision  order  is  amended  so  as  to  ask 
for  a  compulsoxy  order,  there  should  be  a  fresh  advertisement.  National  WhoUmeal 
Co,,  (1891)  2  Ch.  151.  The  fresh  advertisement  should  be  in  the  same  papers  as  the 
original  advertisement.    Dombey  and  Son,  W.  K.  (1895)  146. 

Service  of  Petition. 

B.  28  of  1908. — Every  petition  shall,  unless  presented  by  the  company,  be  served 
at  the  registered  o£Qce,  if  any,  of  the  company,  and  if  there  is  no  registered  ofBce, 
then  at  the  principal  or  last-known  principal  place  of  business  of  the  company,  if 
any  such  can  be  found,  upon  any  member,  officer,  or  servant  of  the  company  there, 
or  in  case  no  such  member,  officer  or  servant  can  be  found  there,  then  by  being  left 
at  such  registered  office  {supra,  pp.  13, 14)  or  principal  place  of  business,  or  by  being 
served  on  such  member  or  membeirs  of  the  company  as  the  Court  may  direct ;  and 
where  the  company  is  being  wound  up  voluntarily,  shall  also  be  served  upon  the 
liquidator  (if  any)  appointed  for  the  purpose  of  winding-up  the  affairs  of  the 
company.     [R.  35  of  1890,  amended.] 

As  to  "  registered  office,"  see  sect.  32,  sub-sect.  3,  of  1890,  supra,  pp.  13,  14. 

In  the  case  of  a  creditor's  petition  to  wind  up  a  company  which  has  been  struck 
off  the  register  as  a  defunct  company,  if  such  a  petition  is  effective  now  without 
previously  restoring  the  name  to  the  register,  special  directions  for  service  must  be 
obtained.    Anglo-American  Exploration,  fe,  Co.,  (1898)  1  Ch.  100. 


Form  38. 

Affidavit  of 
service  of 
petition  on 
members, 
officers,  or 
servants. 
Form  7  of 
1903. 


(Title,) 
In  the  matter  of  a  peton  dated . 

I, ,'of ,  make  oath  and  say : — 

1.  [/«  the  case  of  service  of  peton  on  a  member,  officer,  or  servant  at 
the  registered  office,  or  if  no  registered  office  at  the  principal  or  last-knoicn 
principal  place  of  business  of  the  coy  :] 

That  I  did,  on day,  the day  of ,  1 90 — ,  serve  [name 

and  description"],  a  member  {or  officer)  {or  servant)  of  the  sd  coy  with 
a  copy  of  the  above-mentd  peton,  duly  sealed  with  the  seal  of  the  Ct, 

by  delivering  the  same  personally  to  the  sd at  [office  or  place  of 

business  as  afsd],  before  the  hour  of in  the ^noon. 

2.  \_In  the  case  of  no  member^  officer,  or  servant  of  the  coy  being  found 
at  the  registered  offices  or  place  of  business  :] 

That  I  did,  on day,  the day  of ,  190 — ,  having  failed 

to  find  any  member,  officer,  or  servant  of  the  above-named  coy  at  [here 
state  registered  office  or  place  of  business],  leave  there  a  copy  of  the 
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above-mentd  peton,  duly  sealed  with  the  seal  of  the  Ct,  before  the 

hour  of in  the noon  [^add  with  whom  such  sealed  copy  was  left, 

or  where,  e.g.,  affixed  to  door  of  offices ,  or  placed  in  letter  box  or  other' 

3.  [/n  the  case  of  directions  by  the  Ct  as  to  the  member  or  members  of 
the  coy  to  be  served ;] 

That  I  did,  on  — —day,  the day  of ,  190 — ,  serve  [name  or 

names  and  description']  with  a  copy  of  the  above-mentd  peton,  duly 
sealed  with  the  seal  of  the  Ct,  by  delivering  the  same  personally  to 
the  sd ,  at  [place],  before  the  hour  of in  the noon. 

4.  The  sd  peton  is  now  produced  and  shown  to  me  marked  A. 
Sworn  at,  &c. 

The  '< sealed  copy"  of  the  petition  is  the  one  seired,  and  cannot  be  annexed. 
Substitate,  therefore,  for  par.  4  the  wordfi,  <<The  said  original  petition  is  now 
prodnoed  and  shown  to  me  marked  A.'' 

Other  examples :  ''by  afi&xing  the  same  to  the  outer  door  of  the  said  office,  or  by 
pushing  the  same  under  the  door  of  the  said  office,  or  by  placing  the  same  in  the 
letter  box  of  B.,  the  secretary  and  auditor  of  the  said  company  at aforesaid." 

If  under  R.  26  of  1903  {tupra,  p.  71)  the  time  for  hearing  the  petition  has  been 
altered,  the  affidavit  must  show  that  the  sealed  copy  had  on  it  true  copies  of  the 
indorsements  fixing  the  time  for  hearing.  See  W,  Buekridge^  Limited  (00130  of 
1892),  36  S.  J.  830  ;  and  Form  48,  infra. 


{Title.)  Form  89. 

In  the  matter  of  a  peton,  dated ,  Affidavit  of 

for  winding-up  the  above  coy  by  or  under  the  supervision  of  the  Ot.    ^^t^^on 


I ,  of ,  make  oath  and  say : — 

That  I  did,  on day,  the day  of ,  190 — ,  serve  [name 

and  description]  the  liqr  of  the  above-named  coy  with  a  copy  of  the 
above-mentd  peton,  duly  sealed  with  the  seal  of  the  Ct,  by  delivering 

the  same  personally  to  the  sd at  [place],  before  the  hour  of 

in  the ^noon. 

The  sd  peton  is  now  produced  and  shown  to  me  marked  A. 

Sworn  at,  &c. 

See  note  to  Form  38  as  to  altering  the  words  in  italics. 

If  it  becomes  necessary  to  apply  to  the  Court  for  an  order  as  to  service,  the 
application  should  be  made  by  summons  ex  parte,  supported  by  an  affidavit  as  to 
the  facts.  Under  the  old  practice  the  application  was  usually  by  motion  ex  parte. 
Fortune  Co.,  10  Eq.  890 ;  Manchester  Co.,  9  Eq.  644  ;  Vron  Slate  Co.,  W.  N. 
(1878)  70. 

Where  a  special  order  as  to  service  has  been  made,  the  form  of  affidavit  must  be 
TBried  aooordingly.    See  Form  48. 


liquidator. 
Form  8  of 
1903. 
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Form  40. 

,£x  parte 
summons  for 
special  order 
for  service. 


The  followlDg  is  an  example  of  an  ejc  parte  summons  for  ft  special  order  for 
service:— 

(TitU.) 

Let  all  parties  concerned  attend,  &c.,  on  the  hearing  of  an  applicon 

on  the  part  of  the  petrs  (The Corporation,  Limtd),  that  service 

of  the  peton  presented  herein  on  the  5th  day  of  March,  1903,  by 
sending  a  copy  of  the  said  peton,  together  with  a  copy  of  the  order  to 
be  made  hereon,  through  the  post,  prepaid,  in  an  envelope  addressed 

to  the  above-named ,  Limtd,  at  [^address  of  registered  office\^  and 

by  sending  another  copy  of   the  sd  peton  and  order  in  a  similar 

manner  addressed  to  the  sd  ,  Limtd,   to  the  care  of  Z.,   the 

secretary  thof,  at  No.  — , Street,  in  the  City  of  London,  may  be 


deemed  good  service  of  the  sd  peton  upon  the  sd  • 


Ltd. 


Form  41. 


Affidavit  in 
support  of 
summouH  for 
sub.Htituted 
servico. 


I,  A.  B.,  of,  &c.,  clerk  to  Messrs.  P.  &  Co.  of  the  same  place,  solors 
for  the  petr  in  this  matter,  make  oath,  &c. 

1 .  A  peton  to  wind  up  the  above-named  coy  was  presented  to  this 
Ct  on  the  24th  day  of  October,  1903.  Such  peton  is  now  produced 
and  shown  to  me  and  marked,  &c. 

2.  On  Wednesday  the,  &c.,  I  attended  at  the  registered  office 

of  the  sd  coy,  No.  — ,  Street,  in  the  City  of  London,  for  the 

purpose  of  serving  such  peton,  but  found  the  sd  office  had  been  pulled 
down,  and  after  extensive  inquiry  I  have  been  unable  to  find  any 
office  or  place  of  business  of  the  sd  coy. 

3.  On  Friday  the,  &c.,  I  attended  at  the  office  of  the  Begistrar  of 
Joint  Stock  Cos  at  Somerset  House,  and  searched  the  file  of  the 
above-named  coy,  and  found  from  the  last  annual  return  of  members 

that  N.,  of  &c.,  was  on  the  of  the  registered  holder  of 

shares  in  the  above-named  coy,  and of is  now  or  was 

until  recently  secretary  to  the  sd  coy. 

The  affidavit  should  show  that  an  attempt  has  been  made  to  serve  the  petition  in 
the  ordinary  way,  and  state  the  facts  which  show  that  ordinaiy  service  is  impossible 
or  difficult.  The  affidavit  should  also  point  out  some  person  connected  with  the 
company  upon  whom  service  may  be  made,  with  the  probable  result  that  the 
company's  officers  will  obtain  knowledgfe  that  a  winding-up  petition  has  been 
presented.    But  if  this  is  not  practicable,  an  order  as  in  Form  46  may  be  asked  for. 


Form  42.  Upon  the  applicon  of,  &c.,  the  petr  named  in  the  peton  in  this 

Order  for  matter  preferred  unto  this  Ct  on  the  19th  of  Oct.  1892,  and  upon 

service  (office  hearing  counsel  for  the  applicant,  and  upon  reading  the  sd  peton  and 
dosed). 
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the  two  several  affts  of,  &o.,  It  is  ordered  that  service  of  the  sd  peton 
having  the  order  of  the  Ct  thereon,  that  aU  parties  should  attend  the 
Ct  on  the  sd  peton  on  the  9th  day  of  Nov.  1892,  by  leaving  a  copy 
(duly  sealed  with  the  seal  of  the  Ct)  of  the  sd  peton,  together  with  a 
copy  of  this  order,  at &c.,  the  registered  office  of  the  above- 
named  syndicate,  and  by  delivering  a  sealed  copy  of  the  sd  peton 

together  with  a  copy  of  this  order  to  Baron  at  &c.,  in  the  City 

of  London,  or  to  his  secretary,  at  that  address,  be  deemed  good 
service  of  the  sd  peton  on  the  sd  coy.  The  Jones  Syndicate^  Limtd, 
2  Nov.  1892.    Eegistrar. 


The  following  are  some  examples  of  speoial  orders  as  to  service  :^ 

Upon  motion,  &c.,  for  H.,  who  alleged  that  the  sd  H.,  on  23rd  May,     Form  48. 


1878,  preferred  his  peton  in  these  matters  to  this  Ct  for  the  winding-  Special  order 

up  the  above-named  coy,  and  that  the  registered  office  of  the  said  coy  (office  closed). 

was  closed,  as  by  a  joint  a£Pt  of  B.  and  P.,  filed,  &c.,  appears,  and 

upon  reading  the  said  afft,  &c.  Order  that  service  of  a  copy  of  the  sd 

peton,  having  this  Ct*s  order  thereon  that  all  parties  concerned  should 

attend  this  Ct  on  the  said  peton  on  7th  June,  1878,  together  with  a 

copy  of  this  order  on  S.  and  B.,  two  of  the  directors  of  the  sd  coy,  be 

deemed  good  service  of  the  sd  peton  on  the  said  coy.     Star  Rolling 

Mills  Co.,  Malins,  V.-C,  30th  May,  1878.     917  B. 

The  above  is  the  form  in  which  the  order  is  very  commonly  made ;  hot  according 
to  the  form  given  in  Seton,  6th  ed.  p.  9,  it  should  run : — **  That  service  of  the  said 
petition  having,  &c.,  by  delivering  a  copy  thereof,  together  with  a  copy  of  this 

order  to at ,  be  deemed,  &c.,'*  and  this  seems  to  be  the  form  more  recently 

adopted. 


Upon  the  applicon  of  H.  D.,  the  petr  named  in  the  peton  presented     Form  44. 
tmto  this  Ct  in  the  above  matter  on  the  13th  of  July,  1898,  by  sum-  ^^^^^^ 
mons  dated  the  20th  day  of  July,  1898,  and  upon  hearing  the  solors  Special  order 
for  the  applicant  and  upon  reading  the  sd  peton,  an  afft  of,  &c.,  It  is  /offi^^^iogg^i 
ordered  that  service  of  the  sd  peton,  having  this  Ct's  order  thereon 
that  all  parties  concerned  should  attend  this  Ct  on  the  sd  peton  on  the 
27th  July,  1898,  by  sending  a  sealed  copy  thof,  together  with  a  copy 
of  this  order,  through  the  registered  post  prepaid,  in  an  envelope 

addressed  to  the  above-named  coy  at  No.  — , ,  in  the  City  of 

London,  and  by  delivering  a  sealed  copy  of  the  sd  peton,  together  with 
a  copy  of  this  order,  to  L.  H.,  the  late  secretary  of  the  said  coy,  and  to 
B.  J.,  a  member  of  the  sd  coy,  be  deemed  good  service  of  the  sd  peton 
upon  the  sd  coy.      British  Academy  of  Civil  and  Mining  Engineers 
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(00225  of  1898),  Hope,  Eeg.  22  July,  1898.     And  see  Louis  S,  Cohen, 
Ltmtd,  1892,  L.  088,  Kekewich,  J.,  7tli  March,  1892.     B.  218. 


Form  45. 

Another. 

Offioe 

demoliBhed. 


Upon  motion,  &c.,  and  it  appearing  that  the  registered  office  of  coy, 
which  was  situate  at,  &c.,  has  been  pulled  down.  Order  that  service 
of  the  sd  peton  on  the  sd  coy  by  serving  a  copy  of  the  same  together 

with  a  copy  of  this  order  on  B.,  the  secretary  of  the  sd  coy  at , 

and  on  one  of  the  firm  of  Messrs.  M.  &  M.  of  the  same  place,  the  solors 
of  the  sd  coy,  be  deemed  good  service  of  the  sd  peton.  Vron  Slate  Co.j 
M.  E.,  27th  Feb.  1878,  B.  341 ;  W.  N.  (1878)  70. 

See  note  to  Form  43. 


Form  46. 

Same. 


Upon  motion,  &c.,  Order  that  service  of  the  sd  peton  be  effected  by 
leaving  a  copy  thof  at  the  last  registered  office  of  coy,  and  if  such  office 
be  closed,  then  by  advertising  the  same  in  the  London  Gazette  and  two 
London  daily  morning  newspapers  [as  provided  by  the  General  Order 
of  11th  Nov.  1862,  made  in  pursuance  of  the  Cos  Act,  1862],  be 
deemed  good  service  of  the  sd  peton  on  the  sd  coy.  Investors^  Trust 
Co.,  Lopes,  J.,  for  M.  E.,  16th  Aug.  1877.    A.  1735. 


Form  47. 

Another. 


Upon  motion,  &c.,  Order  that  service  of  the  peton  on  drd  Dec.  1880, 
preferred  unto  this  Ct  by  the  sd  E.,  having  the  order  of  the  Ct  thereon 
that  all  parties  should  attend  this  Ct  on  the  sd  peton  on  15th  Dec.| 
1 883,  by  delivering  a  copy  thof  together  with  a  copy  of  this  order  to  L., 

one  of  the  directors  of  the  coy,  and  also  to  Messrs. ,  of ,  the 

solors  of  the  sd  coy,  be  deemed  good  service  of  the  sd  peton  on  the  sd 
coy,  the  respts  in  the  sd  peton  named.  /.  B,  Holers  Electric  Co,^ 
Bacon,  V.-C,  11th  Deo.  1883.    A.  1758. 


Form  48. 

Affidavit  of 
service  pur- 
suant to 
special  order. 


{Title.) 

I,  T.  E.  E.,  of,  &o.,  managing  clerk  to  Messrs.  P.  &  L.,  of  the  same 
place,  solors  for  the  X.  Corporation,  the  petrs  in  these  matters,  make 
oath,  &c. : 

1.  That  pursuant  to  the  order  for  substituted  service  made  in  these 
matters,  dated  the  7th  of  March,  1892, 1  did,  on  Thursday,  the  10th 
day  of  March,  1892,  at  a  quarter  past  three  of  the  clock  in  the  after- 
noon of  that  day,  serve  the  above-named  "  L.  &  Co.,  limtd,'*  with  the 
peton  preferred  in  these  matters  by  the  sd  X.  Corporation  on  the  5th 
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of  Marcli,  1892,  to  the  High  Court  of  Justice,  by  enclosiDg  a  true  copy 
thof,  duly  sealed  with  the  seal  of  the  Ct,  and  having  the  Ot's  order 

thereon,  as  to  attending  the  Ct  on  the day  of ,  189 — ,  and 

also  a  true  copy  of  the  sd  order  for  substituted  service  in  an  envelope 
duly  addressed  to  Messrs.  L.  &  Co.,  Limtd,  at  No.  —  in  the  City  of 
London  (being  their  registered  office),  and  putting  the  same  into  the 
Qeneral  Post  Office  situate  at  St.  Martin's-le-Grand,  in  the  City  of 
London,  and  by  putting  into  the  sd  Post  Office  at  the  same  time 
another  envelope  containing  a  true  copy  of  the  said  peton,  duly  sealed 
as  afsd,  and  of  the  sd  order  duly  addressed  to  Messrs.  L.  &  Co.,  Limtd, 
to  the  care  of  Z.,  Esq.,  at  No.  — , Street,  in  the  City  of  London. 

2.  At  the  time  of  being  posted  as  afsd,  each  of  such  envelopes  was 
duly  fastened  down,  and  had  proper  postage  stamps  affixed  thereto 
as  prepaid  letters.  The  original  of  the  sd  peton  is  now  produced  and 
shown  to  me  and  marked  A.,  and  the  duplicate  of  the  sd  order  is  now 
produced  and  shown  to  me  and  marked  B. 

3.  [^The  name  and  address  of  Messrs.  P,  Sf  L,  [petrs'  solors]  was 
indorsed  on  each  copy  of  the  sd  peton  at  the  time  of  service  thof  as  afsd^ 
hut  neither  copy  thof  has  been  returned  to  them  through  the  Dead  Letter 
Office  or  otherwise,'] 

Sworn,  &c. 

The  above  is  the  form  approved  in  the  registrar'a  office.    Par.  3  may  probably  be 
omitted. 


P.  H 
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CHAPTER  V. 


EVIDENCE  ON  PETITION. 


Affidayit 
rerifying 
petition. 
Form  9  of 
1903. 


Affidayit 
in  support. 


(Title.) 

Form  49.  I,  A.  B.,  of,  dco,,  make  oath  and  say,  that  such  of  the  statements  in 
the  peton  now  produced  and  shown  to  me,  and  marked  with  the  letter 
A,  as  relate  to  mj  own  acts  and  deeds  are  true,  and  such  of  the  sd 
statements  as  relate  to  the  acts  and  deeds  of  any  other  person  or 
persons  I  belieye  to  be  true. 
Sworn,  &c. 

This  form  is  the  same  as  that  under  the  General  Order  of  1862,  which  was 
repeated  in  Form  17  to  the  now  annulled  rules  of  1890. 

B.  29  of  1908. — Eyery  petition  for  the  winding-up  of  any  company  by  the  Court, 
or  subject  to  the  supervision  of  the  Court,  shall  be  verified  by  an  affidayit  referring 
thereto.  Such  affidavit  shall  be  made  by  the  petitioner,  or  by  one  of  the  petitioners, 
if  more  than  one,  or,  in  case  the  petition  is  presented  by  a  corporation^  by  some 
director,  secretaxy,  or  other  principal  officer  thereof,  and  shall  be  sworn  after  and 
filed  within  four  days  after  the  petition  is  presented,  and  such  affidavit  shall  be 

Ftimdfaeie       sufficient  primd  facie  evidence  of  the  statements  in  the  petition.    [B.  36  of  1890 

evidence.  amended.] 

The  statutory  affidavit  [Form  49,  »upra'\  must  be  duly  sworn  and  filed  within  the 
time  limited  by  Rule  29,  as  above,  but  notice  of  the  filing  of  this  affidavit  need  not 
be  g^ven  to  the  company.  If,  however,  any  additional  or  supplemental  affidavit 
is  filed  by  the  petitioner,  notice  of  such  filing  must  be  given  in  order  to  avoid 
unnecessary  applications  for  adjournments  to  answer  the  additional  affidavit.  New 
Weighing  Machine  Co.,  W.  N.  (1896)  48,  as  explained  by  Wright,  J.,  W.  N.  (1898)  6. 
Assuming  that  a  proper  case  has  been  alleged  in  the  petition,  this  affidavit  will,  as 
a  rule,  be  sufficient  primd  facie  evidence ;  but  where  fraud  is  alleged  there  should 
be  evidence  by  separate  affidavit  showing  the  particulars  of  the  alleged  fraud ;  for 
objection  is  invariably  taken  if  in  such  cases  only  the  statutory  affidavit  is  filed, 
and  where  documents  are  referred  to  in  the  petition,  it  is  better  to  prove  them  by 
separate  affidavit.  Where  it  is  uncertain  whether  there  will  or  will  not  be  opposi- 
tion, it  is  not  usual  to  file  further  evidence,  but  as  soon  as  evidence  in  opposition  is 
filed,  it  is  gfenerally  necessary  or  expedient  to  fortify  the  petitioner's  case  by  filing 
further  evidence,  and  in  some  cases  it  is  desirable  to  cross-examine  the  deponents 
who  have  made  affidavits  in  opposition.  The  cross-examination  is  generally 
directed  to  take  place  before  the  judge  at  the  hearing  of  the  petition.  Occasionally, 
too,  it  is  necessary  to  examine  before  one  of  the  examiners  of  the  Court,  or  a  special 
examiner,  a  witness  whose  evidence  is  desired,  but  who  dedinee  to  make  an  affidavit. 
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The  nature  of  the  further  evidence  in  support  must,  of  course,  depend  on  the  case 
alleged,  and  on  the  opposition  affidavits ;  but,  where  the  case  is  inability  to  pay 
debts,  it  is  important  to  prove  any  further  facts  showing  that  the  company  is  in 
difficulties,  and  to  show,  if  possible,  that  a  majority,  or  a  large  number  of  creditors) 
support  the  petition.  It  must  be  borne  in  mind  that  the  primd  facie  evidence 
afforded  by  the  statutory  affidavit  is  very  readily  displaced  [Gold  Hill  Mines,  23 
G.  Div.  210),  especially  when  fraud  is  alleged  in  the  petition. 

The  manager  of  the  receiver  in  a  debenture  holder's  action,  who  was  also  one  of 
the  liquidators  of  the  petitioning  company,  was  held  to  be  a  **  principal  officer." 
JUview  Fubliahing  Co,,  W.  N.  (1893)  5. 

Where  the  petitioners  were  absent  on  the  continent  of  Europe,  the  affidavit  was 
allowed  to  be  made  by  a  derk  to  the  solicitors  acting  for  them,  who  had  full 
knowledge  of  the  proceedings  to  obtain  judgpnent  for  the  debt  on  which  the  petition 
was  founded.     Carrara  Marble  Co.,  W.  N.  (1896)  87. 

Where  a  winding-up  petition  is  presented  by  an  individual  and  not  by  a  company, 
the  affidavit  in  support,  under  R.  29,  cannot  be  made  by  the  petitioner's  manager ; 
and  non-compliance  with  the  rule  by  filing  only  an  affidavit  by  a  person  not  by  the 
rule  authorised  to  make  the  affidavit  cannot  be  waived  by  the  Court  as  a  '*  formal 
defect"  or  an  ** irregularity "  within  the  meaning  of  R.  200  (1)  of  1903.  Per 
Wright,  J.,  in  Charterland  Stores  and  Trading  Co,,  (1900)  2  Ch.  870. 

Where  a  petition  is  presented  by  the  Attorney-General  on  behalf  of  the  Crown, 
the  affidavit  need  not  be  made  by  the  Attorney-General  himself,  but  may  be  made 
by  some  other  fit  and  proper  person,  e.g.,  the  solicitor  to  the  Inland  Revenue. 
Brandy  Distillers  Co.,  W.  N.  (1901)  37. 


I,  A.  B.,  of,  &c.,  manager  [or  secretary]  of  tlie  X.  Bank,  Limtd,  the  Form  49a. 
petrs  in  tlds  matter,  make  oath  and  say, —  AuoSot 

1.  That  I  am  duly  authorised  by  the  sd  petrs  to  make  this  a£Et  on  where  peti- 
their  behalf.  ^°^!'!!.* 

2.  That  such  of  the  statements  in  the  peton  now  produced  and  shown 
to  me,  and  marked  with  the  letter  A,  as  relate  to  the  acts  and  deeds 
of  the  sd  petrs,  or  to  my  own  acts  and  deeds,  are  true,  and  such  of  the 
statements  in  the  sd  peton  as  relate  to  the  acts  and  deeds  of  any 
other  corporation,  person  or  persons,  I  belieye  to  be  true. 

The  above  form  is  recognised  in  the  registrar's  office. 


company. 


Upon  the  applicon,  &c..  Order  that  the  afft  of  the  sd  0.  B.,  the  Form  49b. 
manager  of  the  petr,  be  deemed  a  sufficient  afft  for  the  verification  of 
the  aboYC-mentd  peton.     Chemists^  Association.    Eeg.  14  May,  1896. 

In  the  above  case  petitioner  was  in  America  cm  busmees. 

See  also  JBvtrton  and  West  Derby  8oe,,  W.  N.  (1871)  242,  where  petitioner  being 
at  the  Cape,  a  resident  here  was  allowed  to  make  the  affidavit. 
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EyiDBNCE  IN  Opposition  and  Beply. 

Time  for  B.  S5  of  1908. — (1)  Affidayits  in  opposition  to  a  petition  tliat  a  oompany  may  be 

""'^*  wound  up  under  the  order  or  subject  to  tbe  supervision  of  tbe  Court  shall  be  filed 

within  seven  days  of  the  date  on  which  the  affidavit  verifyiDg  the  petition  is  filed, 
and  notice  of  the  filing  of  every  affidavit  in  opposition  to  such  a  petition  shall  be 
given  to  the  petitioner  or  the  solicitor  or  London  agent  of  the  petitioner.  (2)  An 
affidavit  in  reply  to  an  affidavit  filed  in  opposition  to  a  petition  shall  be  filed  within 
three  days  of  the  date  on  which  notice  of  such  affidavit  is  received  by  the  petitioner 
or  the  solicitor  or  London  agent  of  the  petitioner.    [R.  1  of  March,  1893,  amended.] 

Affidavits  should  be  made,  if  possible,  disproving  the  petitioner's  case.  It  may 
be  desirable  to  cross-examine  the  petitioner,  and  to  cross-examine  any  other  persons 
who  give  evidence  in  support  of  the  petition;  and  it  may  also  be  desirable  to 
examine  before  an  examiner  any  persons  who  can  give  evidence,  but  decline  to 
make  affidavits. 

Evidence  may  also  be  adduced  that  the  majority  of  the  creditors  or  contributories 
are  against  the  petitioner,  and  that  the  oompany  is  about  to  wind  up  voluntarily. 

Those  who  oppose  should  disclose  all  material  facts.  /.  H,  Evan*  ^  Co,^  W.  N, 
(1892)  126. 

The  Court  can  extend  the  time,  but  is  reluctant  to  do  so.  Uhiquia,  ^.  Zimtd.^ 
40S.  J.  621. 

Buckley,  J.,  has  intimated  that  he  does  not  intend  to  look  at  the  file  of  proceed- 
ings but  that  parties  must  come  furnished  with  office  copies  of  affidavits,  &o.,  as  in 
other  cases  in  the  Chancery  Division,  and  that  the  costs  of  such  copies  wiU  be 
allowed.    Fractiee  Note,  "W.  N.  (1902)  77. 

Bat  before  Wright,  J.,  where  creditors  or  shareholders  opposed  or  supported  a 
winding-up  petition,  and  one  set  of  costs  was  given  between  them,  it  was  not  the 
practice  to  allow  the  costs  of  office  oopies  of  the  evidence  filed  for  or  against  tbe 
petition  (except  the  statutory  affidavit),  or  for  perusing  tbe  same  or  making  oopiea 
for  counsel.    New  London  Discount  Co.,  July  9,  1901. 


Eyidenob  oeneeallt. 

Vivd  voce  evidence  at  tbe  hearing  is  sometimes  permitted.  In  such  oases  the 
Court  usually  fixes  a  day  for  the  heMring.  See  Form  52. 
Information  It  should  be  borne  in  mind  that  upon  a  winding-up  petition  evidence  of  infor- 
and  behef .  mation  and  belief  is  not  [except  as  regards  the  statutory  affidavit]  admissible 
(Oilbert  v.  Endean,  9  C.  D.  269 ;  New  Callaoy  22  C.  Div.  484) ;  for  the  application 
is  not  interlocutory  within  the  meaning  of  Ord.  XXXVIII.  r.  3.  It  often  happens 
that  part  of  the  evidence  in  support  of  or  opposition  to  a  petition  is  rendered  useless 
by  non-attention  to  this  rule.  And  an  affidavit  is  inadmissible  even  in  interlocutory 
matters,  where  tbe  sources  of  information  and  belief  are  not  stated.  /.  X.  Jonm^ 
Manufacturing  Co,,  (1900)  2  Ch.  763. 

As  to  whether  affidavit  or  oral  evidence  is  to  be  used  in  winding-up  petitions  in 
the  County  Court,  see  the  note  on  R.  178  of  1890,  Chap.  LII.,  infra.  Rule  201  of 
1003  is  in  substantially  the  same  lang^uage  as  the  old  rule,  but  the  new  rules 
throughout  appear  to  aim  at  unif oimity  in  the  practice  of  aU  the  Courts  having 
winding-up  jurisdiction. 
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FlUNO  EVIDBNCB  OUT  OF  TlMB« 


PiMtiee  Direetion. — ^Wlien  an  affidavit  is  presented  for  filing  out  of  time,  snoh 
affidavit  is  only  to  be  received  on  the  undertaking  of  the  solicitor  to  abide  by  the 
order  of  the  Court  as  to  the  costs  of  any  adjournment  occasioned  thereby,  and  as  to 
the  solicitor's  right  to  charge  any  such  costs  against  his  client. 


Upon,  &o.,  for  A.,  who  alleged  that  the  sd  A.,  on  Ist  April,  1876,     Fonn  50> 
presented  his  peton  in  these  matters  to  this  Ct,  but  omitted  to  file  his  Order  extend- 
afft  in  support  of  suoh  peton  within  the  time  limtd  in  that  behalf  by  infiT  t>me  to 
the  general  order  of  this  Ct,  and  upon  reading  an  afft  of  B.  L.,  filed 
the  11th  Oct.,  1876,  Order  that  the  sd  A.  be  at  liberty  to  file  his  afft 
in  support  of  the  sd  peton  notwithstanding  the  time  limtd  for  that 
purpose  has  expired.     Civily  Sfc,  Supply  Association^  M.  B.,  11th  April, 
1876.    A.  723. 

The  four  days  limited  by  R.  29  of  1903  {stipra)  for  filing  the  affidavit  verifying 
the  petition  may,  under  R.  199  of  1903,  be  extended  by  the  Court,  as  it  might  under 
B.  73  of  1862.  FaUnt  Screwed  Boot  and  Shoe  Co,,  32  Beav.  142 ;  JFeiUm  Benefit 
See,,  33  Beav.  368 ;  Fortune  Copper,  10  Eq.  390 ;  or  under  R.  176  of  1890. 

The  application  should  be  by  summons,  but  no  affidavit  need  be  filed  showing 
why  it  is  not  practicable  to  comply  with  the  rule. 

The  order  was,  under  the  old  practice,  commonly  obtained  on  motion,  ex  parte, 
before  the  hearing,  and  very  commonly  without  any  sworn  evidence  being  required. 
Under  the  old  practice  there  was  no  necessity  to  draw  up  the  order,  but  notice  was 
given  to  the  rcApondents :  see  R.  S.  G.  1883,  Ord.  LIL  r.  14 ;  and  in  cases  before 
Wright,  J.,  notwithstanding  R.  10  of  1892,  the  order  was  not  drawn  up,  but  merely 
indorsed  on  the  summons.  This  practice  will  probably  be  still  followed,  notwith- 
standing R.  16  of  1903  {eupra,  p.  43),  which  is  to  the  same  effect. 

The  summons  may  be  served  on  the  day  previous  to  the  return  thereof:  R.  S.  C. 
1883,  Ord.  LTV.  r.4e. 

As  abeady  stated,  the  time  limited  for  filing  evidence  by  R.  35  of  1903  may  be 
extended.     Uniquia,  ^.  Limtd.,  40  S.  J.  621. 


Upon  motion  for  coy  and  upon  hearing  counsel  for  D.,  the  peix,  &c.,     Porm  61. 
and  upon  reading  affts  of  D.,  W.  and  0.    Order  that  the  sd  deponents  Order 
D.,  W.  and  C.  do  attend  before  one  of  the  examiners  of  this  Ct  for  for  cross- 
the  purpose  of  being  cross-examined  upon  their  sd  a£h».    And  order 
that  any  party  be  at  liberty  to  read  and  give  the  depositions  so  to  be 
taken  in  evidence  on  the  hearing  of  the  petons  of  the  sd  D.  and  0., 
saving  all  just  exceptions.     And  let  the  petons  stand  over  until  the 
depositions  so  to  be  taken  shall  have  been  filed.    Ramsgate  Tramway 9 
Co. J  ISjblj,  J.,  28th  March,  1884.    B.  228.    See  Form  69. 

Since  the  Supreme  Court  Rules  of  May,  1884,  it  is  necessary  to  obtain  an  order. 
See  further,  as  to  examination  and  cross-examination,  i^fra,  Chapter  XIL 
See  Form  119a  for  order  for  cross-examination  at  hearing  of  petition. 
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Form  62. 

Order  for 
witnesses  to 
attend  in 
Court. 


WINDINO-UP  BY  THE  COUET.  [ChAP.  V. 

[_Applicon  that  petrs  attend  to  he  cross-examined  before  examiner.  No 
order  thereon^  hut"]  order  that  the  further  cross-ezaminatioii  of  the 
sd  H.  on  his  afft,  filed  8th  Jan.,  1883,  in  the  above  matter,  and  the 
cross-examination  and  re-examination  of  F.  and  R.  on  their  affts, 
filed,  &o.,  be  taken  in  Ct  on  the  hearing  of  the  sd  peton  in  lieu  of 
being  taken  before  Mr.  N.,  the  special  examiner  appointed  by  the  sd 
order,  and  let  the  sd  F.,  H.,  and  H.  attend  accordingly  on  the  hearing 
of  the  sd  peton  to  be  cross-examined  on  their  sd  affts.  And  order 
that  the  deposition  of  the  sd  H.  taken  on  his  a£Pt,  so  far  as  such  cross- 
examination  has  already  proceeded,  be  formally  completed  and  filed 
with  the  [masters  of  the  Supreme  Ot].  Costs  of  both  parties  reserved 
to  be  dealt  with  on  the  hearing  of  the  peton.  Hoover  Hill  Co,, 
Chitty,  J.,  9th  March,  1883.     A.  387. 

Sometimes — e.g.,  where  the  Court  has  reason  to  think  that  the  proceedings  before 
the  examiner  are  being  oppressiyely  or  otherwise  improperly  conducted— an  order  is 
made  as  above. 
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OHAPTEE  VI. 


AMENDMENT ;    SECURITY  FOR  COSTS. 


Amendment 

B.  200  (1)  of  1908.— No  proceedings  under  the  Acts  or  the  Boles  shall  be  Formal 
inTalidated  by  any  formal  defect  or  by  any  irregnlarity,  nnless  the  Court  before  defects  im- 
which  an  objection  is  made  to  the  proceeding  is  of  opinion  that  substantial  injustice 
has  been  caused  by  the  defect  or  irregularity,  and  that  the  injustice  cannot  be 
remedied  by  any  order  of  that  Court.  [R.  177  (1)  of  1890  (amended)  which  was 
taken  from  sect.  143  (1)  of  the  Bankruptcy  Act,  1883,  for  decisions  under  which  see 
Williams'  Bankruptcy  Practice,  7th  ed.,  p.  346.] 

Under  R.  S.  C.  1883,  Ord.  XXVII.  r.  6,  the  Court  may  give  liberty  to  amend 
any  pleading  (which  includes  a  petition.  Judicature  Act,  1873,  s.  100). 

And  where  any  trifling  slip  has  been  made,  amendment  is  permitted  as  of  course, 
but  liberty  to  amend  is  sometimes  given,  even  where  the  petition  is  demurrable. 
See  £iea  Gold  Co,,  U  C.  JMv.  42 ;  WMU  Star  Co,,  48  L.  T.  815  ;  He  Dunhill,  (1894) 
2  Q.  B.  234.  Under  the  general  practice  of  the  High  Court  there  is  no  need  to 
draw  up  the  order.     R.  S.  C.  1883,  Old.  LII.  r.  14. 

But  in  winding-up  cases,  every  order  is  to  be  drawn  up  unless  the  judge  or  Drawing  up 
registrar  making  the  order  otherwise  directs.    See  R.  16  of  1903.  order. 

An  amendment  has  been  allowed  even  of  a  "  sketchy  "  petition,  which  contained 
blanks  as  to  date  of  incorporation,  amount  of  capital,  number  of  shares,  nominal 
Talue  of  each  share,  sum  paid  up,  and  objects  of  company.  Standard  Contract,  ^c. 
Corporation,  8  T.  L.  R.  485. 

B.  8.  C.  1888,  0.  XXym.  r.  11.— Clerical  mistakes  in  judgments  or  orders,  or  gUp  order, 
errors  arising  therein  from  any  accidental  slip  or  omission,  may  at  any  time  be 
corrected  by  the  Court  or  a  judge  on  motion  or  summons  without  an  appesL    See 
An.  Pr.  1904,  p.  356. 

For  a  recent  example  of  "  an  accidental  slip  or  omission  *'  corrected  see  Chetwm 
#  Som  T.  Chrdon,  (1901)  1  Q.  B.  694. 


XTpon  motion,  &o.    Order  that  the  petr  be  at  liberty  to  amend  the     Form  63. 
sd  peton  as  he  may  be  advised :  And  order  that  the  sd  petr  do  have  order  giving 
four  days  fiom  the  date  of  this  order  within  which  to  file  his  afiN;  liberty  to 
verifying  the  statements  in  the  amended  peton.    Home  v.  Foreign  Oas  *™®    ' 
Co.,  4th  July,  1877.    A.  1297.    And  see  Anglo- OaHcian  SyndioaUj 
Beg.  25th  Nov.  1893.     00323  of  1893. 
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Form  54.  Upon  tlie  peton  of  L.,  &o.  Order  that  the  peton  stand  over  until 
the  17th  May,  1878,  and  let  the  petr  be  at  liberty  to  amend  the  sd 
peton  generally  as  he  may  be  advised.  General  Meat,  Sfo,  Co,,  Malins, 
V.-C,  10th  May,  1878.    A.  940. 


Another. 


Security  for  Costs. 

Where  the  petitioner  \a  oat  of  the  jnrisdiotion,  seonrity  for  oosts  may  be  ordered. 
Home  Assurance  Co,,  12  Eq.  112 ;  East  Llangtfnog  Co,,  W.  K.  (1876)  81. 

A  petitioner  out  of  the  jorisdiotion  will  not  be  ordered  to  give  seourity  when  be  is 
the  holder  of  an  nnsatisfied  judgment  against  the  oompany,  or  of  an  undisputed  debt 
of  sufficient  amount.     Contract  and  Agency  Co.,  67  L.  J.  Gh.  6  ;  W.  N.  (1887)  218. 

A  foreign  claimant  (under  an  inquiry)  out  of  the  jurisdiction  may  be  ordered  to 
give  security.    Milward  ^  Co,,  (1900)  1  Ch.  406. 

And  a  shareholder,  residing  out  of  jurisdiction,  and  opposing  a  winding-up, 
cannot  be  ordered  to  give  seourity.    Percy  and  Kelly  Nickel,  ^.  Co,,  2  C.  D.  631. 

Except  where  sect.  69  of  the  Act  of  1862  applies,  insolvency  of  tlie  petitioner  is 
not  a  ground  for  requiring  security  for  costs.  Cotcell  v.  Taylor,  31  G.  D.  34 ;  Rhodes 
V.  Dawson,  16  Q.  B.  D.  648 ;  Carta  Para  Co.,  19  G.  D.  467,  overruled.  But  where 
the  petitioner  is  a  limited  company,  sect.  69  of  1862  applies. 

Sect.  09  of  1868.— Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action 
or  other  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears 
by  any  credible  testimony  that  there  is  reason  to  believe  that  if  the  defendant  be 
suocessful  in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his 
costs,  require  sufficient  secarity  to  be  given  for  sudi  oosts,  and  may  stay  idl  pro- 
oeedingfs  until  such  security  is  g^ven. 

The  fact  that  a  company  is  in  winding-up,  voluntary  or  otherwise,  is  primd  facie 
evidence  of  insolvency.  City  of  Moscow,  ^.  Co,  v.  International  Financial  Soe,,  7 
Ch.  App.  225  ;  Northampton  v.  Midland  Co,,  7  C.  D.  600 ;  Pure  Spirit  Co,  v.  Fowler, 
26  Q.  B.  D.  236 ;  National  Bank  of  Wales  v.  Collins,  38  8.  J.  186. 

Where  the  company  itself  appeals  from  a  winding-up  order,  security  will  be 
ordered.  Photographic  Co,,  23  0.  D.  370;  Strong  v.  Cdrlyle  Press  (2),  W.  N. 
(1893)  61. 

The  amount  of  the  security  ordered  will  be  a  sufficient  sum  to  cover  the  probable 
amount  of  costs  payable.  Imperial  Bank  of  China,  ^.  v.  Bank  ofSindustan,  ^.,  I 
Gh.  437.  The  security  ought  not  to  be  either  illusory  or  oppressive.  Dominion 
Brewery  v.  Foster,  77  L.  T.  607. 

An  unlimited  company,  although  in  winding-up,  will  not  be  ordered  to  give 
security.  United  Ports,  ^.  Co,  v.  Sill,  L.  B.  6  Q.  B.  396 ;  and  see  Dartmouth 
Commissioners  v.  The  Mayor  of  Dartmouth,  34  W.  R.  774. 

As  to  security  on  petition  to  wind  up  a  life  assunuaoe  company,  see  notes  to 
Form  22,  supra. 


Form  56.        On  the  part  of  the  above-named  ooy  that  the  petr,  who  is  resident 

Summons  for   ** »  "^  *^®  kingdom  of ,  out  of  the  jurisdiction  of  the  Ct,  may 

security  for      be  ordered  within days  to  give  security  in  the  sum  of /.  to 

answer  oosts  in  these  matters,  and  that  in  the  meantime  all  pro^ 
ceedings  in  these  matters  may  be  stayed* 
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Upon  the  applioon  by  guminonB  of  the  above-named  coy,  &c.,  It  is     Form  66. 
ordered  that  the  petr,  A.  B.,  do  procure  some  sufficient  person  on  his  ^  ,   ~ 
behalf  to  give  security  according  to  the  course  of  the  Ct  by  bond  in  security. 
the  penalty  of  — ^ — /.,  conditioned  to  answer  costs  in  case  any  costs 
ahall  be  awarded  to  be  pd  by  the  petr,  and  that  in  the  meantime 
until  such  security  is  given  all  further  proceedings  in  the  matter  be 
stayed. 


Upon  the  applicon  by  summons,  &c.,   It  is  ordered,  pursuant  to   Form  66a. 
sect.  69  of  the  Cos  Act,  1862,  that  the  above-named  coy,  the  Q.,  &c.  '^Z^    f 
Coy,  limtd,  do  procure  some  sufficient  person  on  their  behalf  to  give  seoniily  by 

security  by  bond  to ,  the  respts  to  the  sd  [peton]  in  the  penalty  of  petitioning 

— /.,  conditioned  to  answer  costs  in  case  any  shall  be  awarded  to  be 
pd  by  the  sd  coy  to  the  applicants,  and  that  until  such  security  be 
given  all  further  proceedings  in  the  sd  matter  be  stayed.  Queensport 
Brick  and  Tile  Co.,  1892.  Q.  692.  North,  J.,  23rd  March,  1892.  And 
see  Strong  v.  Carlyle  Press  (2),  W.  N.  (1893)  51. 


Upon  the  applicon  of  the  above-named  coy,  the  respts  to  the  peton  Form  56b. 
of  La  Compagnie  Qen6rale,  &c.,  on  the  7th  June,  1893,  presented  to 
this  Ct,  and  upon  hearing  the  solors,  &c.,  and  upon  reading  the  sd 
peton  and  an  afft,  &c.,  This  Court  doth  order  that  the  petrs  La  Com- 
pagnie, &c.,  do  procure  some  sufficient  person  on  their  behalf  to  give 
security  according  to  the  course  of  this  Ct,  by  bond,  to  the  applicants 
in  the  penal  sum  of  60/.,  conditioned  to  answer  costs  in  case  any  shall 
be  awarded  to  be  pd  by  the  sd  petrs  to  the  applicants.  But  the  sd 
petrs  are  to  be  at  liberty,  instead  of  giving  such  security,  to  lodge  in 
Ct,  as  directed  in  the  schedule,  the  sum  of  60/.  And  it  is  ordered  that 
nntil  such  security  is  given  or  lodgment  made,  and  notice  thof  given  to 
the  applicants'  solors,  the  petrs  do  not  take  any  further  proceedings  in 
this  matter.  And  this  order  is  to  be  without  prejudice  to  the  right  of 
the  applicants  to  apply  hereafter  for  further  security  as  they  may  be 
advised.  Carenero  Railway  and  Navigation  Co.  00169  of  1893.  Beg* 
16th  June,  1893. 


Another. 


Upon  the  applioon  by  summons  dated,  &c.  of  the  above-named   Form  56o. 

coy,  &c.  [see  last  form],  and  upon  hearing,  &c.,  and  upon  reading  the  r;;^ — ~ 

order  made  in  this  matter  dated  16th  June,  1893,  and  the  afft,  &c.,  further 
This  Ct  doth  order  that  the  petrs,  &c.  (in  addition  to  the  sum  of  60/.  fiecunty  by 
pd  into  Ct  to  the  credit  of  this  matter  as  security  for  costs  of  the  above-  ^mp^j%^ 
named  ooy,  pursuant  to  the  sd  order  of  the  16th  June,  1893),  do  within 
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fourteen  da3r8  from  the  date  hereof  procure,  &c,,  to  give  further 
security,  &c.  But  the  sd  petrs  are  to  be  at  liberty,  &c.  [at  in  last  form, 
omitting  staying  words].  And  this  Ct  doth  further  order  that  the 
petrs  do  pay  to  the  applicants  their  costs  of  and  incidental  to  this 
applicon  in  any  event.  And  this  order  is  to  be  without  prejudice,  &o. 
Carenero^  Sfc.  Co,  Stirling,  J.,  for  Vaughan  Williams,  J.,  30ih  Nov. 
1893. 


Form  66d.       Upon  the  applicon  by  summons  dated,  &c.  of  the  liqrs  of  the  above- 
Order  for        named  coy,  the  respts  to  the  originating  summons  issued  in  this  matter 

company  to      On  the day  of by  the  0.  Coy,  Limtd,  and  upon  hearing  the 

^ooS^*^  solors  for  the  sd  liqrs  and  for  the  sd  C.  Coy,  and  upon  reading  the  sd 
originating  summons,  order  that  the  C.  Coy,  limtd,  the  applicant 
named  in  the  sd  originating  summons,  do  procure  some  sufficient 
person  on  its  behalf  to  give  security  according  to  the  course  of  this 
Ct,  by  bond  to  be  approved  by  the  registrar,  to  the  respts  the  liqrs  of 
the  above-named  coy,  in  the  penal  sum  of  SO/.,  condition  to  answer 
costs  in  case  any  shall  be  awarded  to  be  pd  by  the  sd  C.  Coy  to  the  sd 
respts,  but  the  sd  C.  Coy  is  to  be  at  liberty,  instead  of  giving  such 
security,  to  lodge  in  Ct  as  directed  in  the  schedule  hereto  the  sum  of 
30/.,  and  order  that  until  such  security  is  given,  or  lodgment  made, 
and  notice  thereof  given  to  the  respts'  solors,  the  applicant  do  not  take 
any  further  proceedings  in  this  matter,  and  this  order  is  to  be  without 
prejudice  to  the  right  of  the  respts  to  apply  hereafter  for  further 
security  as  they  may  be  advised. 

Lodgment  Sohedttlb. 
Ledger  credit  as  above,  security  of  costs  for  the  liqrs. 


Cash. 


Name  of  0.  Cknnpaiiy. 


£30 


Newfoundland  Fish  Industries^  Limtd,  in  voluntary  liquidation.    Ee- 
gistrar  Hood,  11th  January,  1902. 
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CHAPTER  VII. 

COMPLIANCE  ATTENDANCE,  AND  NOTICES  AND  LIST  OF  APPEAEANCE8. 


Compliance  Attendance. 

In  London  cases  in  the  High  Conrt,  tbe  memorandnm  (Form  17,  supra)  must  be  Memorandum 
filled  up  and  signed  by  the  petitioner  or  his  solicitor,  and  must  be  produced,   (Form  17). 
together  with  the  original  petition,  the  newspapers,  and  affidavits  or  affidavit 
referred  to  in  it,  to  the  registrar,  at  the  Companies  Winding-up  Office,  Room  66, 
Banimptcy  Buildings,  Carey  Street,  W.C,  not  later  than  two  dear  days  before 
the  day  of  hearing. 

B.  82  of  1908. — After  a  petition  has  been  presented,  the  petitioner  shall,  on  a  Attendance 
day  to  be  appointed  by  the  registrar,  not  less  than  two  days  before  the  day  before 
appointed  for  the  hearing^  of  the  petition,  attend  before  the  registrar  and  satisfy  '©fiT^^trar. 
him  that  the  petition  has  been  duly  advertised,  that  the  prescribed  affidavit 
verifying  the  statements  therein  and  the  affidavit  of  service  (if  any)  have  been  duly 
filed,  and  that  the  provisions  of  the  roles  as  to  petitions  for  winding-up  companies 
have  been  duly  complied  with  by  the  petitioner.    No  order  for  the  winding-up  of 
a  company  shall  be  made  on  the  petition  of  any  petitioner  who  has  not,  prior  to 
the  hearing  of  the  petition,  attended  before  the  registrar  at  the  time  appointed  and 
satisfied  him  in  manner  required  by  this  rule.    [Formerly  B.  18  of  Ap.  1892.] 

This  rule  applies  to  all  courts  having  winding-up  jurisdiction. 

B.  200  of  1903  (supra^  p.  103)  should  be  borne  in  mind.  And  see  J.  Lang  ^  Co., 
86  S.  J.  271.  Even  where  B.  32  of  1903  has  apparently  not  been  complied  with, 
the  practice  is  to  place  the  petition  in  the  paper  for  hearing,  the  registrar's  derk  in 
atteiodanoe  oaDlsg  the  attention  of  the  judge  to  any  defects. 

Notices  of  Appearance. 

{Title.)  Ponii67. 


Take  notice  that  A.  B,  [state  full  name,  or  if  a  firm,  the  name  of  the  Notice  of 

firm"],  a  creditor  for 1,  of  (or  oontributory  holding shares  in)  ^^^^on  ^ 

the  above  coy  intends  to  appear  on  the  hearing  of  the  peton  advertised  petition. 

to  be  heard  on  the day  of ,  19 — ,  and  to  support  (or  oppose)  ^5^  ^^^^ 

sadh  peton. 

(Signed)     [To  he  signed  hy  the  person  or  his  sohrJ] 
[Name  of  person  or  firm."] 
To .  [Address."] 

B.  88  of  1908. — ^Every  person  who  intends  to  appear  on  the  hearing  of  a  petition 
ahall  secYO  on,  or  send  by  post  to  the  petitioner,  or  his  solicitor  or  London  agent,  at 
tlie  addreoB  stated  in  the  advertisement  of  the  petition,  notice  of  his  intention.    The 
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notioe  shall  be  signed  by  such  person,  or  his  solicitor  or  London  agent,  and  shall 
be  served,  or  if  sent  by  post  shall  be  posted  in  such  time  as  in  ordinary  course  of 
post  to  reach  the  address  not  later  than  six  o'clock  in  the  afternoon  of  the  day  pre- 
vious to  the  day  appointed  for  the  hearing  of  the  petition.  The  notice  may  be  in 
Form  11,  with  such  variations  as  circumstances  may  require.  A  person  who  has 
failed  to  comply  with  this  rule  shall  not,  without  the  special  leave  of  the  Court,  be 
allowed  to  appear  on  the  hearing  of  the  petition.    [B.  20  of  Ap.  1892,  varied.] 

See  the  note  at  the  foot  of  Form  36,  and  R.  27  (3)  of  1903,  supra.  Chap.  lY. 

But  where  a  second  petition  had  been  prepared  and  presented  in  ignorance  of  the 
first,  both  petitions  being  answered  for  the  same  day,  the  second  petitioner  was 
allowed  to  support  the  first  petition,  and  allowed  his  costs,  although  he  had  given 
no  notice  within  R.  20  of  Ap.  1892. 

A  notioe  on  behalf  of  six  members,  acting  as  a  creditors'  committee,  was  treated 
as  given  solely  on  behalf  of  the  six  persons :  Mid-Kent  Fruit  Factory^  W.  N.  (1892) 
65.  Costs  will  only  be  given  to  creditors,  &c.  giving  notice  of  intention  to  support 
an  application  for  the  order  afterwards  made.  Woodroic,  Sooper  ^  Co.y  W.  N.  (1 893)  38. 
Except  where  a  petition  is  withdrawn  or  dismissed  at  the  petitioner's  instance  without 
being  heard,  in  which  case  the  petitioner  is  ordered  to  pay  the  costs  of  those  persons 
who  have  given  notice,  tmder  R.  33  of  1903,  one  set  of  costs  to  those  supporting  and 
another  set  to  those  opposing.    British  Electric  Street  Tramtcays,  (1903)  1  Ch.  726. 


Form  58. 

List  of  parties 
attending  the 
hearing  of  a 
petition. 
Form  12  of 
1903. 


List  of  Appearances. 

imie.'] 

The  followiDg  are  the  names  of  those  who  have  given  notice  of  their 
intention  to  attend  the  hearing  of  the  peton  herein  on  the day 


of. 


19—: 


Name. 


Addrera. 


Name  and  Address  of 

Solicitor  of  party  who 

ban  given  notioe. 


Creditors. 

Amount  of 

Debt. 


CONTRIBUTORIKB. 

Number  of 
Shares. 


Opposing. 


Support- 
mg. 


B.  84  of  19C8. — The  petitioner  or  hia  solicitor  or  London  agent  shall  prepare  a 
list  of  the  names  and  addresses  of  the  persons  who  have  given  notice  of  their  inten- 
tion to  appear  on  the  hearing  of  the  petition,  and  of  their  respective  solicitors,  which 
shall  be  in  Form  12  [see  Form  68].  A  fair  copy  of  the  list  shall,  on  tiie  day 
appointed  for  hearing  the  petition,  be  handed  by  the  petitioner  into  Court  prior  to 
the  hearing  of  the  petition.     [Formerly  B.  21  of  Ap.  1892.] 

The  above  form  is  the  one  actually  used.  Form  12  of  1903  omits  the  third  oolnmn, 
but  the  rule  requires  its  insertion. 

Where  no  notice  has  been  received,  a  "  negative  "  certificate  should  be  filed,  #.«., 
stating  the  fact. 
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CHAPTER  Vni. 

HEARING  OP  PETITION,  CALLING  MEETINGS,  STANDING  OVER, 
WITHDRAWAL,  DISMISSAL,  REVIVOR. 


Hearing. 

On  the  hearing  of  a  petition  for  winding-up  by  the  Court  (». «.,  a 
oompulsory  order),  or  for  continuing  a  voluntary  winding-up  under 
the  supervision  of  the  Court  (t.  0.,  a  supervision  order),  various 
statutory  provisions  must  be  borne  in  mind,  and  in  particular  the 
following : — 

Beet.  86  of  1862. — Upon  hearing  the  petition  the  Court  may  dismifls  the  same  with  Ooune  to  be 
or  without  costs,  may  adjourn  the  hearing  conditionally  or  unconditionally,  and  may  pursued, 
make  an  interim  order,  or  any  other  order  that  it  deems  just. 

Seet.  91  of  1868. — ^The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  VVishes  of 
have  regard  to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  creditors  and 
sufficient  evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  p<>Q.tnbu- 
or  contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as  the  Court 
directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to 
act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the 
Court ;  in  the  case  of  creditors,  regfard  is  to  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and,  in  the  case  of  contributories,  to  the  number  of  votes  conferred  on 
each  contributory  by  the  regulations  of  the  company.    [Compare  this  section  with 
sect.  149  of  1862,  tfi/ra.] 

Beet.  145  of  1868. — The  yoluntary  winding-up  of  a  company  shall  not  be  a  bar  to 
the  right  of  any  creditor  of  such  company  to  have  the  same  wound  up  by  the  Court, 
if  the  Court  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 
Yohmtaiy  winding-up. 

Soot.  146  of  1868. — ^Wheie  a  company  is  in  course  of  being  wound  up  voluntarily, 
and  proceedings  are  taken  for  the  purpose  of  having  the  same  wound  up  by  the 
Court,  the  Court  may,  if  it  thinks  fit,  notwithstanding  that  it  makes  an  order 
directing  the  company  to  be  wound  up  by  the  Court,  provide  in  such  order  or  in 
any  other  order  for  the  adoption  of  all  or  any  of  the  proceedings  taken  in  the  course 
of  the  voluntary  winding-up. 

[For  examploi  it  may  adopt  a  list  of  contributories^  but  it  cannot 
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adopt  tlie  resolution  to  wind  up  so  as  to  make  that  the  commencement 
of  the  winding-up.  Taurine  Co,,  25  C.  Div.  118.  And  see  supra, 
p.  4,  as  to  the  commencement  of  the  winding-up.] 

Sect.  147  of  1868. — ^When  a  resolution  has  been  passed  by  a  company  to  wind  up 
voluntarily,  the  Court  may  make  an  order  directing  that  the  yoluntary  winding-up 
should  continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such  liberty 
for  creditors,  contribntories,  or  others,  to  apply  to  the  Court,  and  generally  upon 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just. 

Unless  there  is  a  valid  voluntary  winding-up,  there  can  be  no  effective 
supervision.  Caloric  Co.,  52  L.  T.  846 ;  Sheffield  Mortgage  Co.,  W.  N. 
(1887)  218;  New  British  Iron  Co.,  32  S.  J.  91 ;  Haycraft  Gold,  Sfc. 
Co.,  (1900)  2  Ch.  230. 

8eot.  148  of  1882.— The  Court  may,  in  determining  whether  a  company  is  to  be 
wound  up  altogether  by  the  Court  or  subject  to  the  supervieion  of  the  Court^  in  the 
appointment  of  liquidator  or  liquidatorSj  and  in  all  other  matters  relating  to  the 
winding-up  subject  to  supervision^  have  regard  to  the  wishes  of  the  creditors  or 
oontributories  as  proved  to  it  by  any  sufficient  evidence,  and  may  direct  meetings 
of  the  creditors  or  oontributories  to  be  summoned,  held,  and  regulated  in  such 
manner  as  the  Court  directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may 
appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result 
of  such  meeting  to  the  Court :  in  the  case  of  creditors,  regard  shall  be  had  to  the 
value  of  the  debts  due  to  each  creditor,  and  in  the  case  of  oontributories  to  the 
number  of  votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

Beet.  25  of  1900. — In  a  voluntary  windiog-up  an  application  under  sect.  138  of 
the  Companies  Act,  1862,  may  be  made  by  any  creditor  of  the  company. 


Questions  to        At  the  hearing  of  the  petition  the  Court  has  to  consider  a  number 
be  considered,  ^f  important  questions,  and  in  particular  :— 


Jurisdiction. 

Petitioner's 
status. 


Case  alleged. 


1.  Is  there  jurisdiction  to  wind  up  the  company?  See  Chapter  I., 
supra,  p.  10. 

2.  Is  the  petitioner  entitled  to  petition,  regard  being  had  to  sect.  82  ? 
Supra,  p.  62. 

3.  If  he  petitions  as  a  creditor,  is  he  in  fact  a  creditor  entitled  to 
petition,  or  is  his  a  disputed  claim,  and  therefore  not  a  good  ground 
for  a  petition?  See  p.  51,  supra.  If  he  petitions  as  a  contributoiy 
is  he  entitled  to  petition,  having  regard  to  sect.  40  of  the  Companies 
Act,  1867  ?  See  supra,  p.  67.  And  is  he  in  arrear  of  calls,  and  there- 
fore only  entitled  conditionally  to  petition  ?  Supra,  p.  68.  Is  he  a  fully 
paid-up  shareholder,  and  therefore  bound  to  allege  and  prove  a 
probable  surplus?    See  supra,  pp.  67,  81. 

4.  Does  the  petition  allege  one  of  the  grounds  for  winding-up 
contemplated  by  the  Acts,  e.g.,  in  the  case  of  a  registered  company, 
one  of  the  grounds  referred  to  in  sect.  79  of  1862  {supra,  p.  47),  or 
sect.  12  (8)  of  1900  {supra,  p.  47),  and,  in  the  case  of  an  imreg^s- 
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tered  company,  one  of  the  cases  referred  to  in  sect.  199  of  1862  ?  Supra, 
p.  60. 

5.  Does  the  petition  comply  with  the  modem  practice  by  alleging 
the  existence  of  substantial  assets?  See  Practice  Note,  W.  N. 
(1902)  77. 

6.  If  a  sufficient  case  is  not  alleged,  is  it  a  mere  slip,  and  should  Amending, 
liberty  to  amend  be  given  and  on  what  terms,  or,  are  the  circumstances 

such  that  liberty  should  be  refused  ?    Supra^  p.  103. 

7.  If  a  sufficient  case  be  alleged,  is  that  case  established  in  eyi-  Oaseproyed. 
dence,  for  the  order  must  be  secundum  allegata  et  probata  f     The 

general  affidavit  only  affords  primd  facie  evidence  of  the  facts  alleged 
in  the  petition.  Has  the  evidence  in  opposition  displaced,  or  suffi- 
ciently met  this  evidence  ?  Is  there  any  and  what  evidence  in  reply  ? 
What  is  the  general  result  of  the  evidence  given  ?    Supra,  p.  98. 

8.  Is  there  any  and  what  evidence  of  the  wishes  of  creditors  or  Wishes  of 
contributories,  bearing  in  mind  that  the  wishes  of  contributories  can  oontribu- 
scarcely  be  taken  into  account  where  the  petitioner  is  a  creditor  and  tones, 
cannot  get  paid  ?    Is  this  a  case  in  which  the  wishes  of  creditors  or 
contributories  should  be  considered  ?     See  pp.  71  and  118.     If  there 

is  not  any  evidence  or  any  sufficient  evidence  as  to  such  wishes,  is  it 
expedient  to  call  a  meeting  under  sect.  91  or  sect.  149  of  1862,  with  a 
view  to  ascertaining  such  wishes,  and  in  particular  to  consider  whether 
there  should  or  should  not  be  a  winding-up  order?  Whether  that 
order  should  be  compulsoiy  or  under  supervision  ?  See  supra,  p.  85, 
and  infirOy  p.  113. 

9.  Should  the  petition  for  any  reason  stand  over,  e.g.,  to  give  time  Standing 
to  company  to  raise  further  funds  {Brighton  Hotel  Co,,  6  Eq.  339  ;  ^^^^' 
Western  of  Canada  Oil  Co.,  17  Eq.  1  ;  Langley  Mills  Co,,  12  Eq.  26) ; 

or  to  pass  or  confirm  a  resolution  for  volimtary  winding-up  ?  See 
supra,  p.  58. 

10.  Ought  a  winding-up  order  to  be  refused  on  the  ground  that  the  Prior  mort- 
petitioner  will  gain  nothing  by  it,  e.g.,  because  he  is  an  unsecured  ^S^* 
creditor,  and  the  whole  of  the  assets  will  be  insufficient  to  meet  the 

claims  of  the  debenture  holders'  charge  thereon  ?  See  Uruguay 
Central  Railway  Co.,  11  CD.  372;  Chapel  House  Colliery  Co.,  24 
C.  D.  259 ;  The  Free  Fishers  of  Faversham,  26  0.  D.  329 ;  Krasna- 
polsky,  ^c.  Co.,  (1892)  3  Oh.  174 ;  London  Health  Electrical  Syndicate, 
W.  N.  (1896)  170;  W.  N.  (1897)  16.  If  this  is  apparently  the 
position,  is  it  desirable  to  let  the  petition  stand  over  in  order  that  an 
inquiry  as  to  the  assets  may  be  made  ?     Olathe  Silver  Co.,  27  0.  D.  278. 

11.  Is  the  existence  of  a  voluntary  winding-up,  if  alleged,  estab- 
Ushed  ?  In  particular,  were  the  meetings  duly  convened  ?  Hay  craft 
Gold,  ^c.  Co.,  (1900)  2  Oh.  230;  Hooper  v.  Kerr,  Stewart  Sf  Co., 
45  S.  J.  139  ;  Gutta  Percha  Co.,  (1900)  2  Oh.  665 ;  Pt.  I.  p.  589. 

12.  If  there  is  a  voluntary  winding-up  in  progress,  is  the  petitioner  Voluntary 

winding-up. 
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a  creditor?  Is  the  petitioner  supported  by  the  general  body  of 
creditors?  and  if  not  (see  E,  Bishop  and  Sans,  (1900)  2  Ch.  254),  does 
he  show,  as  required  by  sect.  145  of  1862,  that  his  rights  will  be 
prejudiced  by  a  voluntary  winding-up?  See  p.  59,  supra,  especially 
having  regard  to  sect.  25  of  1900,  supra.  If  prejudice  is  shown,  what 
are  the  wishes  of  the  other  creditors  ?  and  would  a  supervision  order 
suffice  and  be  preferable  or  be  of  any  use  ?  Might  not  a  compulsoiy 
order  be  mischievous  by  postponing  the  date  of  the  commencement  of 
the  winding-up,  and  thereby  validate  intervening  transactions  which, 
in  the  voluntary  winding-up,  would  be  questionable ;  or,  if  the  reso- 
lution to  wind  up  voluntarily  was  passed  some  time  after  the 
presentation  of  the  petition,  are  there  any  circumstances  which  point 
to  the  conclusion  that  a  compulsory  order  should  be  made  so  as  to 
carry  the  commencement  of  the  winding-up  back  to  the  presentation 
of  the  petition  ? 
Investigation.  13.  Ig  there  a  strong  case  for  taking  a  winding-up  out  of  the  hands 
into  which  it  has  fallen  ?  Is  it  important  that  there  should  be  a 
public  examination  of  the  directors  and  others  under  sect.  8  of  1890  ? 
and  is  it  probable  that  an  order  would  be  made  for  such  public  exami- 
nation, regard  being  had  to  Ex  parte  Barnes,  (1896)  A.  C.  146,  infra, 
p.  595,  or  will  not  sect.  115  of  the  Act  of  1862,  p.  585,  suffice? 

14.  If  the  petitioner  is  a  contributory  and  not  a  creditor,  is  the  case 
for  a  compulsory  order  made  by  him  so  strong  as  to  overthrow  the 
reluctance  of  the  Court  to  interfere  with  the  voluntary  winding-up  as 
between  contributories  ?  London  Flour  Co,,  16  W.  E.  552  ;  Prince  of 
Wales  Slate,  ^c.  Co,,  18  L.  T.  77  ;  Ex  parte  Wragge,  37  L.  J.  Ch.  220; 
Bank  of  Gibraltar,  1  Ch.  69.  In  other  words,  can  the  petitioner 
satisfy  the  Court  that  the  voluntary  winding-up  is  likely  to  prejudice 
the  shareholders,  and  that  some  benefit  will  result  to  them  from  a 
compulsory  order?  National  Company  for  Distribution,  Sfc,  (1902) 
2  Ch.  24. 

In  many  cases  the  substantial  question  is  whether  there  shall  be  a 
compulsory  order  or  whether  a  mere  voluntary  winding-up  shall  con- 
tinue, and,  if  so,  whether  under  or  not  under  the  supervision  of  the 
Court. 

As  appears  above,  p.  58,  sect.  145  of  the  Act  of  1862  provides  that 
the  voluntary  winding-up  of  the  company  is  not  to  be  a  bar  to  the 
right  of  any  creditor  to  have  it  wound  up  by  the  Court  "  if  the  Court 
is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 
voluntary  winding-up."  And  this  has  generally  been  regarded  as  by 
implication  depriving  creditors  of  the  right  to  a  winding-up  order  in 
the  absence  of  such  opinion ;  but  Farwell,  J.,  has  held  that  this  is  not 
the  correct  view,  and  that  the  voluntary  winding-up  is  no  bar  to  a 
compulsory  order  if  the  general  body  of  the  creditors  desire  it,  although 
the  petitioning  creditor  does  not  prove  prejudice :  the  learned  judge 
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considered  that,  althougH  the  primd  facie  right  of  a  creditor  to  a  com- 
pulsory order  ex  debito  justitim  is  restricted  by  sect.  145,  the  section 
does  not  affect  the  right  of  the  general  body  to  have  effect  given  to 
their  wishes  under  sects.  91  and  149  of  1862.  E,  Bishop  ^  Sons, 
(1900)  2  Ch.  254.  Byrne,  J.,  has  expressed  his  concurrence  in  this 
decision. 

Whatever  the  case  of  prejudice  may  be,  it  must  be  alleged  and 
proved,  for  the  section  implies  that,  imless  a  case  is  proved,  the  volun- 
tary winding-up  is  to  be  a  bar. 

Section  145  of  1862,  it  is  to  be  noted,  makes  no  reservation  in 
favour  of  a  contributory.  See  supra,  p.  58.  But  the  jurisdiction  to 
make  a  compulsory  order  is  not  confined  to  cases  where  the  voluntary 
winding-up  is  a  sham  or  a  fraud,  or  where  the  petition  is  supported 
by  creditors,  but  may  be  exercised  wherever  the  Court  is  satisfied  that 
the  voluntary  winding-up  is  likely  to  prejudice  the  shareholders,  and 
that  some  benefit  will  result  to  them  by  the  exercise  of  the  jurisdiction. 
National  Company  for  Distribution,  8fc.y  (1902)  2  Ch.  34. 

It  must  be  remembered,  however,  that  where  there  is  a  voluntary 
winding-up  the  remedy  of  contributories  or  creditors  in  general  is  to 
apply  to  the  Court  under  sect.  138  of  the  Act  of  1862,  amended  by 
Beet.  25  of  the  Act  of  1900.  Under  sect.  138  applications  can  be  made  for 
the  removal  of  the  liquidators,  for  directions  to  them,  in  regard  to  any 
particular  proceeding  or  matter,  and  generally ;  but  of  course,  in  a  volun- 
tary winding-up,  there  is  no  public  examination,  and  that  circumstance 
may,  in  some  cases,  afford  a  reason  for  making  a  compulsory  order. 

Section  145  of  1862  is  not  confined  to  a  case  where  there  is  a  volun- 
tary winding-up  in  progress  at  the  time  when  the  petition  for  a  com- 
pulsory order  is  presented ;  it  applies  also  where  the  winding-up 
resolution  is  passed  after  the  presentation  of  the  petition.  West 
Hartlepool  Ironworks  Co.,  10  Ch.  618;  New  York  Exchange,  30  C.  D. 
415. 

As  to  making  a  Supervision  Order. 

Who  may  Petition.— Section  82  of  the  Act  of  1862  applies  to  a  Supervision 
petition  for  a  supervision  order.     Fen-y-van  Colliery  Co,,  6  C.  D.  477.  orders. 
And  the  petition  may  therefore  **he  presented  by  the  company,  or  by 
any  one  or  more  creditor  or  creditors,  contributory  or  contributories  of 
the  company,  or  by  all  or  any  of  the  above  parties,  together  or 
separately." 

A  mere  claimant  for  unliquidated  damages  for  fraudulent  repre- 
ventation  is  not  a  creditor  within  the  section.     Pen-y-van  Co,,  supra. 

A  voluntary  liquidator  can,  under  sects.  133  and  95,  present  a 
petition  for  a  supervision  order  in  the  company's  name.  Hooker^s 
Cream  Milk  Co,,  M.R.,  23  S.  J.  231 ;  Walmsley  v.  Tavemier,  Pearson, 
J.,  10  A.  1884;  Caledonian  Mineral  Co.  v.  Williams,  24  March,  1897. 
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But  a  petition  by  the  liquidator  in  the  company's  name  for  a  oompul- 
Bory  winding-up  would  not  be  entertained  unless,  perhaps,  under  very 
special  circumstances,  although  in  some  cases  compulsory  orders  have 
been  superseded  by  supervision  orders. 

As  before  the  coming  into  operation  of  sect.  25  of  the  Companies 
Act,  1900,  the  order  can  probably  still  be  readily  obtained  where  the 
liquidator  desires  it  for  the  protection  of  the  assets :  Zoedone  Co.^ 
53  L.  J.  Ch.  312  ;  or  where  the  winding-up  is  of  great  magnitude  and 
there  are  numerous  questions  of  difficulty  to  be  decided  by  the  Court ; 
or  where  it  appears  that  there  are  numerous  actions  brought  and 
threatened,  and  that  it  is  desirable  to  bring  into  operation  sect.  87  of 
the  Act  and  obtain  a  statutory  stay  of  actions. 
The^CoDTt'B  Section  147  of  1862  {supra,  p.  85)  gives  to  the  Court  the  widest 
discretion  as  to  the  circumstances  in  which  it  may  make  a  supervision 
order;  and  the  Court  has  very  wisely  abstained  from  laying  down 
any  fixed  and  definite  rules  as  to  the  mode  in  which  its  discretion  is  to 
be  exercised. 

'*  Neither  in  the  section  referred  to  nor  in  any  other  part  of  the  Act, 
so  far  as  I  have  been  able  to  find,  has  the  Legislature  in  any  way 
defined  the  circumstances  in  which  the  Court  is  to  be  guided  in  the 
exercise  of  its  discretion.  I  think,  therefore,  that  in  determining  the 
question  whether  such  an  order  should  be  made  or  not,  we  must  look 
to  the  facts  on  which  the  application  for  the  order  is  grounded,  and 
consider  whether  these  facts  present  a  case  rendering  it  proper  that 
the  order  should  be  made  with  a  view  to  the  putting  in  force  some  of 
the  provisions  of  the  Act  which  would  be  available  if  the  order  were 
made,  but  would  not  be  available  under  a  mere  voluntary  winding-up." 
Per  James,  L.  J.,  Bank  of  Gibraltar,  1  Ch.  69  (1865). 

But  before  the  Act  of  1900  was  passed  orders  were  frequently  made 
on  the  application  of  a  creditor,  where  it  appeared  that  the  voluntaiy 
winding-up  had  been  unduly  delayed ;  or  where  it  was  considered  just 
and  equitable  that  the  creditors,  being  largely  interested,  should  have 
access  to  the  Court,  and  thus  obtain  some  control  over  the  liquidators ; 
or  where  it  was  considered  that  the  creditors  ought  to  have  an  oppor- 
tunity for  investigating  the  afEairs  of  the  company.  And  creditors 
stood  in  a  more  favourable  position  for  obtaining  supervision  orders 
than  shareholders,  for  the  latter  could,  whereas  the  former  could  not, 
apply  to  the  Court  in  the  voluntary  winding-up  under  sect.  138  of  the 
Companies  Act,  1862. 

The  general  rule,  therefore,  was  that  the  Court  would  not,  at  the 
instance  of  a  contributory,  interfere  with  a  voluntary  winding-up  by 
ordering  it  to  continue  under  supervision  unless  there  had  been  fraud 
or  undue  influence  in  passing  the  resolution.  Beaujolais  Wine  Co,, 
3  Ch.  15  ;  London  and  Mercantile  Discount  Co,,  1  Eq.  277. 

A  creditor  having  now,  under  sect.  25  of  the  Companies  Act,  1900| 
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obtained  the  same  right  as  a  contributory  as  regards  applying  to  the 
Court  under  sect.  138  of  the  Act  when  there  is  a  voluntary  winding-up 
— as  soon  as  the  Act  of  1900  came  into  operation  a  doubt  was  raised 
whether  there  remained  any  reason  for  making  supervision  orders. 
See  "  The  Times,"  Jan.  17,  1901 ;  Practice  Note,  W.  N.  (1901)  14 ;  and 
supra,  p.  86.  However,  this  doubt  has  now  been  negatived  and 
supervision  orders  are  not  uncommonly  made. 

Unless  there  is  a  valid  voluntary  winding-up,  the  Oourt  has,  of 
course,  no  jurisdiction  to  make  a  supervision  order.  Caloric  Co.,  52 
L.  T.  849;  Sheffield  Mortgage  Co.,  W.  N.  (1887)  218;  North  British 
Iron  Co.,  32  S.  J.  91. 

Where  a  petition  for  a  compulsory  order  is  presented  by  a  creditor, 
it  is  not  uncommon  forthwith  to  pass  resolutions  to  wind  up  volun- 
tarily ;  and  then  at  the  hearing,  with  the  support  if  possible  of  some 
other  creditors,  to  resist  a  compulsory  order,  but  to  offer  to  submit  to 
a  supervision  order. 

So,  too,  where  a  voluntary  winding-up  has  commenced,  and  a 
petition  for  a  compulsory  order  is  presented  by  a  creditor  or  contribu- 
tory, who  would  seem  likely  to  get  an  order,  it  is  sometimes  arranged, 
by  way  of  compromise,  at  or  before  the  hearing,  that  a  supervision 
order  shall  be  made. 

Where  the  petitioner  for  a  compulsory  order  only  asks  for  a  super- 
vision order  the  Court  cannot  make  a  compulsory  order.  Per  North,  J., 
Chepstow  Bobbin  Mills  Co.,  36  C.  D.  563. 

The  practice  in  case  of  a  petition  for  a  supervision  order  is  substan-  General 
tially  the  same  as  that  which  applies  when  a  petition  for  a  compulsory  practice, 
order  is  presented  from  the  presentation  of  the  petition  down  to  the 
making  of  the  order. 

For  form  of  petition,  see  supra.  Form  31  and  R.  25  of  1903. 

As  to  presentation  of  the  petition,  see  E.  26  of  1903. 
-    As  to  advertising  the  petition,  see  E.  27  of  1903,  and  supra,  p.  89. 

As  to  re-advertisement  when  the  petition  originally  asked  for  a 
compulsory  order  only,  see  Form  37,  and  notes  thereto. 

As  to  service  of  the  petition,  see  B.  28  of  1903,  and  supra,  p.  92.  • 

As  to  the  statutory  affidavit  in  support  of  the  petition,  see  R.  29  of 
1903,  and  supra,  pp.  98  et  seq.  As  to  the  evidence  in  opposition  and 
reply,  see  R.  35  of  1903,  and  supra,  Chap.  V. 

As  to  attendance  before  the  hearing  of  the  petitioii  to  show  compli- 
ance with  the  rules,  see  R.  32  of  1903,  and  supra.  Chap.  YII. 

As  to  notices  of  intention  to  appear  on  the  hearing  of  the  petition, 
see  R.  33  of  1903,  and  supra.  Chap.  VII. 

As  to  lists  of  appearances,  see  R.  34  of  1903,  and  supra.  Chap.  YII. 

As  to  the  substitution  of  a  creditor  or  contributory  for  a  withdrawing 
petitioner,  see  R.  36  of  1903,  substituted  for  R.  2  of  March,  1893,  and 
injra,  p.  121.     But  it  is  doubtful  whether  the  original  rule  was  meant 
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to  apply  except  in  the  case  of  a  petition  for  a  compulsory  winding-np 
order.     The  rule,  however,  is  in  general  terms. 

Asking  for  a  supervision  order  is  not  a  withdrawal  of  a  petition  for 
a  compulsory  order  within  R.  36  of  1903. 

In  United  Bacon  Co.,  W.  N.  (1890)  74,  North,  J.,  in  making  a 
supervision  order  on  a  petition  for  a  compulsory  order,  required  the 
petition  to  be  amended  by  stating  the  voluntary  winding-up,  and  this 
departtire  from  the  former  practice  has  since  been  frequently  followed. 

As  a  rule  the  petition  stands  over  to  enable  the  petition  to  be  re- 
amended  and  re-advertised. 

Having  regard  to  the  terms  of  sect.  85  of  1862,  it  does  not  seem  to 
be  within  the  jurisdiction  of  the  Court  to  appoint  a  provisional  liqui- 
dator when  the  petition  does  not  pray,  at  any  rate  in  the  alternative, 
for  a  compulsory  order. 

Proceedings  subsequent  to  the  Order.^Prior  to  the  Bules  of  1903, 
it  was  clear  that  after  a  supervision  order  had  been  made  the  practice 
differed  from  that  which  had  to  be  followed  when  a  compulsory  order 
had  been  made,  and  that  the  difference  began  at  once.  The  order 
instead  of  being  advertised  by  the  official  receiver  was  advertised  by  the 
petitioner  under  R.  6  of  the  General  Order  of  November,  1862,  and, 
instead  of  the  general  practice  being  governed  by  the  winding-up  rules 
made  under  the  Act  of  1890,  the  Order  of  November,  1862,  which 
related  to  supervision  proceedings,  were,  subject  to  certain  modifica- 
tions, to  be  observed  in  such  proceedings,  B.  17  of  April,  1892, 
providing  as  follows : — 

In  all  prooeedings  for  the  winding-tip  of  a  company  under  the  supervision  of 
the  Court,  or  the  voluntary  winding-up  of  a  oompanj,  to  which  these  rules  apply, 
the  rules  contained  in  the  General  Order  of  the  High  Court  of  Chancery  dated  the 
11th  of  November,  1862,  which  relate  to  such  proceedings,  shall,  so  far  as  applio- 
ahle,  be  observed,  subject  to  the  following  modifications  : — 

Expressions  in  the  said  order  relating  to  the  judge  shall  be  deemed  to  refer  to 

the  judge  of  the  High  Court  within  the  meaning  of  these  rules. 
Expressions  in  the  said  order  relating  to  the  chief  derk  and  the  chambers  of 

the  judge  shall  be  deemed  to  refer  to  the  registrar  and  his  office. 
All  orders  shall  be  drawn  up  and  filed  in  the  office  of  the  registrar  in  the 
manner  hereinbefore  provided  with  reference  to  orders  made  on  the  com- 
pulsory winding-up  of  a  company,  and  R.  11  of  these  rules,  relating  to 
the  filing  of  affidavits  and  other  documents  in  the  registrar's  office,  shall 
apply  to  all  such  proceedings. 

But  the  Eules  of  1868  and  1890  are  now  swept  away,  and  the  subset 
quent  proceedings  are  regulated  by  the  Act  of  1862  (see  in  particular 
sects.  147  to  152  inclusive)  and  by  the  Eules  of  1903.  Of  these  sections, 
sect.  151  runs  as  follows  :— 

151.  Where  an  order  is  made  for  ft  winding-up  subject  to  a  supervision  of  the 
Court,  the  liquidators  appointed  to  conduct  such  winding-up  may,  subject  to  any 
restrictions  imposed  by  the  Court  (see  infra.  Form  781,  for  restrictions  commonly 
imposed  in  a  supervision  order),  exercise  all  their  powers,  without  the  sanction  or 
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mteryentioii  of  the  Court,  in  the  same  manntr  a»  if  the  company  tcere  being  uxmnd  up 
^together  voluntarily  ;  but,  save  as  aforesaid,  any  order  made  by  the  Cowri  for  a 
winding- up  subject  to  the  supervision  of  the  Court,  shall  for  all  purposes,  including 
the  staying  of  actions,  suits  and  other  proceedings,  be  deemed  to  be  an  order  of 
the  Court  for  winding-up  the  company  by  the  Court,  and  shall  confer  full  authority 
on  the  Court  to  make  calls,  or  to  enforce  calls  made  by  the  liquidators,  and  to 
exercise  all  other  pow^ers  which  it  might  have  exercised  if  an  order  had  been  made 
for  winding  up  the  company  altogether  by  the  Court ;  and  in  the  construction  of 
the  provisions  whereby  the  Court  is  empowered  to  direct  any  act  or  thing  to  be 
done  to  or  in  favour  of  the  ....  liquidators,  the  expression  ....  liquidators 
shall  be  deemed  to  mean  the  liquidators  conducting  the  winding-up  subject  to  the 
supervision  of  the  Court. 

And  Bule  1  of  the  Companies  (Winding-up)  Eules,  1903,  is  in  these 
terms : — 

1.  Subject  to  the  limitation  hereinafter  mentioned,  these  Rules  shall  apply  to  tho 
proceedings  in  every  winding-up  of  a  company  under  the  Acts  which  shall  com- 
mence on  and  after  the  date  on  which  these  rules  come  into  operation,  and  they 
shall  also,  so  far  as  practicable,  and  subject  to  any  general  or  special  order  of  the 
Court,  apply  to  all  proceedings  which  shall  be  taken  or  instituted  after  the  said 
date,  in  the  winding-up  of  a  company  which  commenced  on  or  after  the  first  day  of 
January,  1891.  Rules  which  from  their  nature  and  subject-matter  are,  or  which 
by  their  terms  are  made  applicable  only  to  the  proceedings  in  a  winding-up  by  the 
Court,  shall  not  apply  to  the  proceedings  in  a  volimtary  winding-up,  or  winding-up 
under  the  supervision  of  the  Court. 

The  concluding  paragraph  of  the  above  rule  obviously  renders  the 
greater  part  of  theEules  of  1903  inapplicable  to  companies  winding-up 
under  supervision,  and  in  the  result,  looking  to  the  terms  of  that 
rule  and  to  the  terms  of  sect.  131  of  the  Act  of  1862,  supra^  and  to  the 
terms  in  which  the  supervision  order  is  usually  made  {in/ray  Form  781), 
the  proceedings  subsequent  to  a  supervision  order  differ  but  little  from 
the  proceedings  in  an  altogether  voluntary  winding-up.  No  doubt 
sect.  87  of  the  Act  of  1862  applies,  and  accordingly  no  suit,  action  or 
other  proceeding  shall  be  proceeded  with  or  commenced  against  the 
company  except  with  the  leave  of  tho  Court  and  subject  to  such  terms 
as  the  Court  may  impose,  and  this  discourages  needless  legal  proceed- 
ings. And  sect.  153  of  the  Act  of  1862  applies,  and  so  avoids  all 
dispositions  of  the  property,  effects  and  things  in  actions  of  the 
company,  and  every  transfer  of  shares  or  alterations  in  the  status  of 
the  members  made  between  the  commencement  of  the  winding-up  and 
the  order  unless  the  Court  otherwise  orders ;  and  sects.  159  and  160 
make  the  sanction  of  the  Court  necessary  to  certain  compromises.  But 
there  is  no  dislocation  in  the  proceedings.  The  liquidators  appointed 
in  the  voluntary  winding-up,  with  the  assistance  of  any  additional 
liquidator  appointed  under  sect.  150  of  the  Act  of  1862,  proceed  with 
the  winding-up  in  ordinary  course.  They  do  not  require  to  be  re- 
appointed, and  accordingly  meetings  of  creditors  and  contributories  are 
not  required  under  Eules  50  of  1900,  et  seq.  The  provisions  of  the  Act 
of  1900  as  to  public  examination  do  not  apply,  and  accordingly  Bules  62 
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et  seq,  have  no  application.     Sect.  9  of  the  Act  of  1 900  has  no  appli- 
cation, and  accordingly  there  is  no  committee  of  inspection,  unless 
indeed  one  is  appointed   by  the  order.      The  liquidators  are  not 
restricted  in  regard  to  the  making  of  calls,  and  accordingly  Eides  86 
et  seq,   do  not  apply.     The  liquidators  declare  the  dividends,  and 
accordingly  Eules  119  et  seq,  are  not  applicable.     So,  too,  Bule  170, 
as  to  the  distribution  of  the  assets  and  priorities,  does  not  apply. 
Moreover,  Bide  180,  as  to  the  release  of  liquidator,  does  not  apply, 
and    there    are  many    other    provisions    of    the    rules   which    are 
obviously  inapplicable.      Those  mles  "which  are  more  or  less  ap- 
plicable   are  indicated  in   Section   HI.    of  this   work,    infra.     But 
it    may  be  convenient  here  to  draw  attention  to  one  rule  which 
must  be   borne  in  mind.     It  is  Bule  41    of    the  Bules  of    1903, 
and  paragraph   (1)  of  that  rule  is  set  out  in  full    infra,   p.  137. 
It  is  doubtful  whether  paragraph   (1)   of  the  rule  is  intended  in 
any  way  to   apply  to  a   supervision   order.     It  provides  that   "the 
official  receiver  shall  cause  a  sealed  copy  of  ike  order*^ — that  is  to 
say,  the  order  that  the  ** company  be  wound  up" — "to  be  served 
upon  "  certain  persons,  and  that  "  if  the  order  is  that  the  company  be 
wound  up  bi/  the  Court,  [he]  shall  forward  to  the  Begistrar  of  Joint 
Stock  Companies  the  copy  of  the  order  which  by  sect.  88  of  the  Com- 
panies Act,  1862,  is  directed  to  be  so  forwarded  by  the  company."     It 
is  clear,  therefore,  that  the  official  receiver  need  not  send  a  copy  of  a 
supervision  order  to  the  registreir,  although  the  liquidator  ought  to  do 
so.     But  whether  the  official  receiver  is  entitled  to  three  or  any  copies 
of  a  supervision  order,  or  is  bound  to  serve  a  copy  on  anyone,  is  not  so 
clear.  But  paragraph  (2)  of  the  rule  cleeirly  applies.  It  provides  thus : — 

(2)  An  order  for  the  winding-up  of  a  company,  sttbject  to  the  tupervUion  of  the 
Court,  shall  before  the  expiration  of  twelve  days  from  the  date  thereof  be  advertised 
by  the  petitioner,  once  in  the  London  Gazette,  and  shall  be  served  on  such  persons  (if 
any)  and  in  such  manner  as  the  Court  shall  direct.     [Formerly  B.  6  of  1862.] 

The  order  should  therefore  give  the  requisite  directions,  or  the 
directions  could  be  obtained  on  siunmons.     See  infra,  p.  800. 

On  the  other  hand,  Br.  38  and  39  of  1903,  as  to  the  completion  of 
winding-up  orders,  seem  to  extend  to  supervision  orders.  See 
Chap.  IX.  p.  132,  infra. 

The  practice  subsequent  to  the  making  of  the  supervision  order  is 
dealt  with  in  Part  III.  of  this  Volume. 


As  to  wishes  of  Creditors  and  Contributories. 

See  sects.  91  and  149  of  1862,  Chap.  XXXVI. 

It  is  not  the  practice  to  call  meetings  in  the  first  instance. 
Appearing  by      Creditors  and  contributories  who  desire  to  appear  by  counsel  at  the 
aame  solicitor,  hearing  should  give  notice  of  intention  to  appear  (see  Form  67),  and, 
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if  they  are  represented  by  the  8ame  solicitor  as  the  petitioner  or 
company  is,  separate  briefs  should  not  be  delivered  on  their  behalf, 
but  their  names  should  be  added  to  the  brief  for  the  petitioner  or 
company  as  the  case  may  be.  If  separate  briefs  are  delivered  by  the 
same  solicitor,  only  one  set  of  costs  is  given  between  the  petitioner  or 
company  and  the  creditors  or  contributories  whom  he  also  represents. 
Brighton,  ^c.  Co,,  W.  N.  (1897)  12. 

Where  a  company  is  solvent,  the  wishes  of  contributories,  and  Calling 
where  it  is  insolvent  the  wishes  of  creditors,  are  specially  regarded  by  "'^^^"^firS' 
the  Ck>urt.  Besides  matters  arising  after  a  winding-up  order,  the 
question  whether  a  winding-up  order  shall  be  made,  and  whether  the 
order  shall  be  compulsory  or  for  supervision,  is  ''  a  matter  relating  to 
the  winding-up  "  within  the  meaning  of  sects.  91  and  149  of  1862. 
See  cases  infra. 

''If  a  resolution  for  a  voluntary  winding-up  has  been  passed  before 
the  time  when  the  petition  for  a  compulsory  winding-up  comes  on  to 
be  heard,  the  91st  and  the  149th  sections  of  the  Act  make  it  the  duty 
of  the  Court  to  have  regard  to  the  wishes  of  the  body  of  the  creditors 
in  determining  whether  there  shall  be  a  compulsory  winding-up  or 
whether  the  voluntary  winding-up  shall  be  continued  under  super- 
vision. The  149th  section  says  that  the  Court  may  have  regard  to  the 
wishes  of  the  creditors  if  proved  to  it  by  any  sufficient  evidence.  If 
there  is  no  sufficient  evidence,  then  it  may  order  a  meeting  of  the 
creditors  to  be  called."  Per  Mellish,  L.  J.,  West  Hartlepool  Ironworks 
Co.,  10  Ch.  618,  621.  The  importance  of  creditors  supporting  a 
creditor's  petition  for  a  compulsory  rather  than  a  supervision  order 
is  shown  by  the  remarks  of  Fry,  L.  J.,  in  New  York  Exchange,  39  C.  D. 
415,  423,  and  by  Electrical  Engineering  Co.,  64  L.  T.  668,  and^.  Bishop 
4"  Sons,  (1900)  2  Ch.  254.     See  as  to  this  case,  supra,  p.  113. 

In  considering  the  wishes  of  any  contributories  or  creditors,  the 
Court  will  have  regard  to  aU  the  circumstances  and  to  the  reasons 
they  assign  for  their  wishes. 

The  following  are  a  few  of  the  cases  in  which  the  Court  has  acted 
under  sects.  91  and  149,  or  one  of  them :  Creditor's  petition  ordered 
to  stand  over  at  the  wish  of  the  majority  of  creditors.  Western  of 
Canada,  8fc.  Co,,  17  Eq.  1.  Creditor's  petition  dismissed  at  wish  of 
majority  of  creditors.  Chapel  House  Colliery,  24  C.  D.  259.  Super- 
vision order  made  at  wish  of  majority  of  creditors.  West  Hartlepool 
Ironworks  Co,,  10  Ch.  618;  New  York  Exchange,  39  C.  D.  415  ;  Elec- 
trical Engineering  Co,,  64  L.  T.  658 ;  Langham  Skating  Rink,  5  C.  Div. 
669.  Shareholder's  petition  dismissed  at  wish  of  majority  of  share- 
holders. Middlesbrough  Assembly  Rooms,  14  C.  D.  104;  Dori  Gallery, 
W.  N.  (1891)  98;  Rock  Investment  Trust,  35  S.  J.  447;  Macdonald 
Gold  Mines,  14  T.  L.  E.  204  ;  Kronand  Metal  Co,,  W.  N.  (1899)  15. 
See  German  Date  Coffee  Co,,  20  C.  Div.  169;  Haven  Gold  Co,,  20 
0.  Div.  161,  and  T.  E,  Brinsmead  ^  Sons,  (1897)  1  Ch.  45,  where  order 
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made  against  wisli  of  majority  of    eliareholderg ;   afl&rmed,    (1897) 

1  Cli.  406. 

A  compulsory  order  was  made  by  Farwell,  J.,  wliere  tlie  petitioner 
was  supported  by  the  general  body  of  the  creditors,  although  he  did 
not  show  that  he  would  be  prejudiced  by  the  voluntary  winding-up 
within  the  meaning  of  sect.  145  of  1862.     E,  Bishop  Sf  Sons^  (1900) 

2  Ch.  254. 

After  1892,  when  the  winding-up  jurisdiction  was  transferred  to 
Vaughan  Williams,  J.,  a  tendency  was  shown  to  make  compulsory 
orders  in  cases  where,  under  the  old  practice,  such  orders  would  not 
have  been  made.  See  Krasnapohky  Co.,  (1892)  3  Ch.  174;  New 
Oriental  Bank  Corporation,  (1892)  3  Ch.  563;  /.  H,  Evans  Sf  Co,^ 
W.  N.  (1892)  126;  General  Phosphate  Corporation,  W.  N.  (1893)  142; 
Be  Medical  Battery  Co.,  (1894)  1  Ch.  444.  But  after  Ex  parte  Barnes, 
(1896)  A.  C.  146,  Vaughan  Williams,  J.,  more  than  once  stated  that  the 
value  of  a  compulsory  winding-up  order  had  been  greatly  lessened ; 
and  this  view  was  indorsed  by  Wright,  J.,  when  acting  as  winding-up 
judge. 

For  the  forms  and  other  information  with  reference  to  meetings  of 
creditors  and  contributories,  see  post,  Chap.  XXXVI. 

Where  a  company  is  admittedly  insolvent  and  a  large  body  of 
creditors  ask  for  a  compulsory  order,  a  contributory  cannot,  by  offering 
to  pay  off  the  petitioning  creditor,  prevent  a  winding-up  order.  Pavy^s 
Patent,  Sfc.  Co,,  24  W.  E.  91. 


Persons 
entitled  to 
appear. 


Unopposed 
petitions. 


Persons  entitled  to  appear. 

As  to  the  notices  required  to  qualify  persons  to  appear  at  the  hear- 
ing, and  list  of  appearances,  see  supra,  Chap.  VII. 

As  to  the  costs  of  the  appearance  of  a  voluntary  liquidator,  see  Mont 
de  PieU  of  England,  W.  N.  (1892)  166. 

If  no  notice  to  appear  and  oppose  has  been  received,  petitions  are 
taken  as  unopposed  on  the  first  calling  of  the  list,  in  accordance  with 
the  practice  of  North,  J.,  in  Inman  Sf  Co.,  W.  N.  (1891)  202. 


Substituting 
petitioner. 


When 

adjournment 

directed. 


Adjournments  and  Withdrawal. 

B.  86  of  1903. — When  a  petitioner  consents  to  "withdraw  his  petition,  or  to 
allow  it  to  be  dismissed  or  the  hearing  adjourned^  the  Court  maj,  upon  such  terms 
as  it  may  think  just,  substitute  as  petitioner  any  creditor  or  contributory  who,  in 
the  opinion  of  the  (Dourt,  would  have  a  right  to  present  a  petition,  and  who  i4 
desirous  of  prosecuting  the  petition.     [Formerly  B.  2  of  Mar.  1893.] 

Compare  sect.  107  of  the  Bankruptcy  Act,  1883. 

Although  the  Court  sometimes  directs  or  allows  winding-up  petitions 
to  stand  over,  e.g.,  when  one  of  the  parties  has  not  had  time  to  answer 
the  a£B.davits  of  the  others,  or  where  it  is  desired  to  cross-examine 
persons  who  have  made  affidavits,  or  (occasionally)  where  proceedings 
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for  reflolving  on  a  voluntary  winding-np  are  being  taken,  applications 
for  adjournment,  especially  by  consent,  are  now  regarded  with  great 
suspicion.  For  a  petitioner  to  consent  to  adjournment  is  dangerous 
(see  R.  36  of  1903,  supra),  and  inasmuch  as  there  is  a  fixed  time  for 
filing  evidence  in  opposition  or  reply  (see  R.  35  of  1903)  adjourn- 
ments to  answer  affidavits  are  not  now  allowed  as  a  matter  of  course ; 
and  when  allowed,  the  costs,  unless  specially  reserved  or  mentioned  at 
the  time,  are  not  now  allowed. 

The  Court,  however,  should  not,  except  in  very  special  circumstances, 
order  a  petition  to  stand  over  for  a  lengthened  period.  It  should 
either  make  an  order,  or  dismiss  the  petition  ;  for  if,  after  adjourn- 
ment, a  winding-up  order  is  made,  the  order  would  date  back  to  the 
presentation  of  the  petition,  and  avoid,  therefore,  or  imperil,  anything 
that  was  done  by  the  company  in  the  meantime.  Per  Cairns,  L.  J., 
Metropolitan  Warehouse  Co,,  17  L.  T.  111. 

'*It  was  urged  that  a  postponement  would  do  no  harm;  but  it 
appears  to  me  that  it  woxJd  do  very  great  harm,  for  it  would  paralyse 
the  company."  Per  Cotton,  L.  J.,  Chapel  House  Coll.  Co,,  24  C.  Div.  267. 

Cases  occasionally  occur  in  which  it  is  expedient  to  order  a  petition 
to  stand  over,  e,g,,  where  the  petitioner  is  a  judgment  creditor,  but  the 
company  desires  to  impeach  the  judgment.  Bowes  v.  Hope  Co,,  11 
H.  L.  C.  389 ;  and  see  Forms  59  and  61,  infra. 

Sometimes  a  petition  is  ordered  to  stand  over  for  some  months,  in 
order  to  g^ve  the  company  an  opportunity  of  raising  further  funds,  or 
making  a  further  attempt  to  prosecute  its  objects.     See  Form  60. 

Until  quite  recently  the  petitioner,  until  a  winding-up  order  had  Withdrawal 
been  made,  was  dominus  litis,  and  therefore  could  submit  to  an  order  P®^^<^^* 
dismissing,  or  obtain  liberty  to  withdraw,  his  petition.  Home  Assurance 
Assoc,  12  Eq.  59 ;  Times  Life  Assurance  Co,,  9  Eq.  382.  Accordingly, 
the  company  very  commonly  came  to  terms  with  the  petitioner,  e,g,^ 
that  his  debt  should  be  paid  or  secured,  and  that  he  should  withdraw 
the  petition.  In  such  case  the  company  usually  agreed  to  pay  the 
costs,  and  where  the  petitioner  was  justified  in  presenting  the  petition 
he  was  entitled  to  require  payment  thereof.  Alliance  Co,,  W.  N, 
(1867)  218  ;  Flagstaff  Co.,  20  Eq.  268. 

But  see,  now,  E.  86  of  1903,  supra,  as  to  substituting  another  peti- 
tioner, and  the  notes,  infra,  on  this  provision. 

Where  a  petition  was  withdrawn  or  dismissed  by  consent,  creditors 
and  members  appearing  and  opposing  were,  under  the  practice  prior 
to  1901,  usually  given  costs  from  the  petitioner :  Nacupai  Co.,  28  C.  D. 
65;  Patent  Cocoa  Fibre  Co.,  1  C.  D.  617;  London  and  Suburban  Bank, 
19  W.  E.  88;  unless  such  appearance  was  im justifiable.  Walkham 
United  Mines,  W.  N.  (1882)  134.  But  there  was  no  fixed  rule,  the 
Court  looking  at  the  circumstances  of  the  particular  case.  Criterion 
Gold  Co,,  41  C.  D.  146.     And  there  was  no  right  to  separate  sets  of 
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Substituting 
petitioner. 


Form  59. 

standing 
over  pending 


costs.  S,  C, ;  and  Peckham  Tramway  Co.^  explaining  North  Brazilian 
Sugar  Co,,  56  L.  T.  229 ;  W.  N.  (1887)  3.  And  the  rule  that  a  with- 
drawing  petitioner  must  pay  costs  was  not  inflexible.  District  Bank^ 
35  C.  D.  576. 

Buckley,  J.,  has  recently  laid  down  the  rule  that  where  the  petitioner 
elects  at  the  hearing  to  withdraw  his  petition  or  have  it  dismissed,  he 
must  pay  the  costs  of  those  persons  who  have  given  notice  within  the 
time  limited  of  their  intention  to  appear — one  set  of  costs  to  those 
supporting,  and  another  set  to  those  opposing.  British  Electric  Steam 
Tramways,  (1903)  1  Ch.  725. 

Accordingly,  where  a  petitioner  agrees  to  withdrawal  or  dismissal, 
he  should  insist  on  being  indemnified  by  the  company  against  these 
costs. 

In  arranging  terms  of  withdrawal,  a  petitioner  should  take  care  that 
his  costs  are  paid  down  or  secured,  and  should  not  submit  to  an  order 
merely  dismissing  the  petition  and  directing  the  company  to  pay  the 
costs,  for  in  such  case,  if  the  company  goes  into  liquidation  before  the 
costs  are  paid,  the  petitioner  will  have  to  go  in  and  prove  for  them, 
ranking  as  an  unsecured  creditor.  See,  however,  Adjustable  Horseshoe 
Co,,  W.  N.  (1890)  157. 

Eule  2  of  March,  1893,  for  which  E.  36  of  1903  has  been  substituted, 
did  not  work  very  satisfactorily.  Efforts  to  evade  it  were  frequently, 
and  sometimes  successfully,  made.  But  the  Court  tcikes  all  reasonable 
measures  to  enforce  the  provision,  and  when  the  parties  consent  that 
the  petition  shall  be  withdrawn  or  dismissed,  it  is  generally  ordered  to 
stand  over  for  a  week,  in  order  to  give  any  other  creditor  or  contribu- 
tory an  opportunity  of  applying  to  be  substituted  as  petitioner.  For 
orders  on  petitions  where  other  persons  have  been  substituted,  see 
International  Commercial  Co.,  9th  March,  1896;  Richmond  Collotype 
Printing  Co.y  21st  July,  1896.  And  see  Invicta  Works,  W.  N.  (1894)  39. 
Bomer,  J.,  on  ordering  another  creditor  to  be  substituted  as  petitioner, 
directed  him  to  amend  the  petition,  and  this  was  done  by  making  him 
the  petitioner,  and  stating  his  debt  in  the  place  where  the  original 
petitioner's  debt  had  been  stated.  International  Commercial  Co. 
(00168  of  1895),  March,  1896.  Buckley,  J.,  has  held  that  subjecting 
a  petition  to  dismissal  by  not  appearing  to  support  it  is  not  consenting 
to  its  dismissal.     October,  1903. 

Leave  to  withdraw  a  creditor's  petition  in  bankruptcy  is  not  given 
without  the  Court  being  flrst  informed  of  the  facts  of  the  case  and  the 
proposed  terms  of  withdrawal,  so  that  the  Court  may  exercise  its 
judgment  as  to  whether  the  withdrawal  ought  to  be  allowed.  Be 
Behro,  (1900)  2  Q.  B.  316. 

Upon  the  peton,  &o.,  Order  that  the  hearing  of  the  sd  peton  do 
stand  over  until  the  completion  of  the  cross-examination  hnftr  directed, 
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and  order  that  tlie  following  persons  be  resply  cross-examined  before  cross-exami- 
one  of  the  examiners  of  the  Ct  upon  their  respive  affts  hnftr  mentd,  "^  '^^' 
that  is  to  say,  A.  B.  upon  his  afft,  filed,  &c.     South  Durham  Brewery 
Co.,  Kay,  J.,  26th  June,  1886.     B.  811.     See  Forms  51  and  119a. 

For  order  appointing  provisional  liquidator,  and  petition  to  stand  over,  see 
Form  86. 

For  order  appointing  provisional  liquidator  to  call  meetingfs  to  consider  the 
petition  and  to  stand  over,  see  Form  86. 

For  order  to  stand  over  to  ascertain  wishes  of  shareholders,  see  General  Phosphate 
Corporation,  0096  of  1893,  Vaughan  Williams,  J.,  18th  May,  1893. 

The  Court  has  a  discretion  as  to  allowing  petition  to  stand  over  for  cross- 
examination.  For  order  to  attend  for  cross-examination  at  hearing,  see  Form  52  ; 
and  see  London  Pith  Market  Co.y  27  S.  J.  600. 

The  peton  of,  &c.  preferred  unto  this  Ct,  coming  on  this  day  to  be     Form  60. 
heard  before  this  Ct,  and  upon  hearing  counsel  for,  &c.  opposing  the  7^    IT 
sd  peton,  and  the  coy  by  their  counsel  undertaking  not  to  consent  to  a  stand  over, 
winding-up  order  on  any  other  peton,  and  not  to  wind  up  voluntarily,  ni^ik^d **'^ 
and  to  give  notice  to  the  petr  of  any  other  peton  for  winding-up  the 
coy  which  may  be  served  upon  them,  and  in  the  event  of  any  such  other 
peton  being  served  upon  them  to  consent  to  the  peton  being  restored  to 
the  paper,  and  that  the  applicon  for  a  winding-up  order  by  it  may  be 
renewed  in  the  same  manner  as  if  the  peton  had  not  been  ordered  to 
stand  over,  Order  that  the  peton  do  stand  over  [for  six  months].     St. 
Thomas'  Dock   Co.,  M.   E.,  11th  Feb.    1876,   2  0.  D.   116;   North- 
western of  Monte  Video,  ^c.  Co.,  Hall,  V.-C,  28th  April,  1876,  B.  1377. 
See  also  Western  of  Canada  Co.,  17  Eq.  1 ;  Joseph  Bull  Sf  Co.,  36  S.  J. 
556;    Colwyn  Bay  Pier   Co.,  Vaughan  Williams,  J.,  0085  of  1896. 
13th  May,  1896.     See,  however,  Chapel  House  Coll.  Co.,  24  C.  Div.  259. 

An  order  as  above  is  commonly  called  <<  a  St.  Thomas'  Dock  order."  It  has  been 
made  in  several  cases  where  the  petitioner  was  a  debenture  holder  and  a  large 
majority  of  the  other  debenture  holders  opposed  a  winding-up  order,  and  it  did  not 
appear  that  the  petitioner  would  benefit  by  an  immediate  order. 

As  to  imposing  conditions  on  a  petitioner  who  consents  to  this  order,  see  Scott  and 
Jackson,  W.  N.  (1893)  184. 

Where,  upon  a  debenture  holder's  petition,  it  was  alleged  by  the  company  that 
there  were  no  assets  except  those  comprised  in  the  trust  deed,  Pearson,  J.,  appointed 
a  provisional  liquidator,  and  directed  an  inquiry  on  the  subject.  Olathe  Silver 
Mming  Co.,  27  0.  D.  278. 


Upon  peton  of  A.  B.,  presented,  &o.,  and  upon  motion  this  day  made     form  61. 

nnto  this  Ot  by  counsel  for  the  respt  coy  that  all  proceedings  under ; — 

the  sd  peton  might  be  stayed,  and  that  the  sd  peton  might  be  dis-  petiSm.  ^^^^ 
miseed  with  costs,  and  upon  hearing  counsel,  &o.  and  the  respts  by 
their  counsel  undertaking  within^  seven  days  from  the  date  of  this  order 
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to  make  the  paymt  into  Ot  as  in  tlie  lodgment  schedule  hereto,  and 
the  petrs  undertaking  within  seven  days  after  such  pajmt  into  Ct  to 
commence  an  action  in  the  Q.  B.  Div.  of  this  Ct  against  the  sd  coy  on 
the  bill,  the  subject  of  the  sd  peton,  this  Ct  doth  order  that  the  respt 
coy  be  at  liberty  to  make  the  paymt  into  Ct  as  in  the  lodgment  sche- 
dule hereto ;  and  it  is  ordered  that  the  sd  peton  and  motion  do  stand 
over  until  the  sd  action  is  disposed  of,  with  liberty  to  the  petrs  and  the 
respt  coy  to  apply  to  restore  the  sd  peton  and  motion  if  the  sd  sum  of 
600/.  is  not  paid  into  Ct  as  af  sd,  and  generally  as  they  may  be  advised. 
Lodgment  schedule.  JF.  Barter  ^  Co.,  28th  May,  1892,  Vaughan 
Williams,  J.  (0018  of  1892). 

The  above  order  seema  to  be  opposed  to  the  rule  laid  down  by  the  CJourt  of  Appeal 
in  Oold  Hill  Mines,  23  C.  Div.  215,  that  a  petition  by  a  creditor  whose  debt  is  bond 
Jide  disputed  ought  to  be  dismissed,  and  not  ordered  to  stand  over.  See,  further, 
infra. 


Form  61a.        Upon  the  peton  of  ,  preferred  unto  this  Ct,  praying  that  coy 

might  be  wound  up  under  the  provisions  of  the  above-mentd  Acts,  and 
the  petrs  not  wishing  to  proceed  with  the  sd  peton,  and  the  coy 
waiving  all  costs,  This  Ct  doth  order  that  the  petrs  be  at  liberty  to 
withdraw  the  sd  peton.  Langham  Skating  Rink  Co,,  Bacon,  V.-C, 
4th  Nov.  1876.    B.  1817. 


Order  giving 
liberty  to 
withcfraw. 


Form  61b. 

Another 
(fuller). 


Upon  the  peton  of  F.  T.  &  C,  Limtd,  whose  registered  office  is  at 

,  on,  &c.  preferred  unto  this  Ct  praying  that  the  above-named 

coy,  J.  W.  T.,  Limtd,  might  be  wound-up  by  the  Ct  under  the  pro- 
visions of  the  above-mentd  Acts,  and  upon  hearing  counsel,  &c.,  and 
the  petrs  desiring  not  to  proceed  with  the  sd  peton,  and  the  petrs  and 
the  coy  by  their  counsel  consenting  order  that  the  sd  petrs  be  at 
liberty  to  withdraw  its  sd  peton.  JameB  IV.  Tobeg,  Limtdj  Byrne,  J., 
30th  Jan.  1902. 


Form  61c. 

Another. 


Upon  the  applicon  of  S.,  &c.,  of,  &c.,  by  summons  dated,  &c.,  and 
upon  hearing  the  solors  for  the  applicants  and  for  the  above-named 
coy,  and  upon  reading  the  peton  of  the  applicants  on  the,  &c.,  preferred 
unto  this  Ct  praying  that  the  above-named  coy  might  be  woimd  up 
under  the  provisions  of  the  above-mentd  Acts,  and  the  a£Et  of,  &c., 
verifying  the  sd  peton.  It  is,  by  consent,  ordered  that  the  applicants 
be  at  liberty  to  withdraw  their  sd  peton,  and  it  is  ordered  that  the 

sd Coy  do  pay  the  sd  S.,  &c.,  their  costs  of  this  applicon  and  of 

the  sd  peton,  such  costs  to  be  taxed.     Scottish  Contract  Corp,,  0071  of 
1899.     Hood,  Eog.,  March  9th,  1899. 
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Dismissal. 

TTpon  motion  by  way  of  appeal  from  an  order  dated  2 let  Dec.  1882,     Form  62. 
tliis  day  made  unto  this  Ct  by  counsel  for. the  coy,  and  upon  hearing  Qrder  on 
counsel  for  B.,  the  petr  named  in  a  peton  presented  on  5th  Dec.  1882,  appeal  dis- 
for  the  winding-up  of  the  coy,  and  upon  reading  the  sd  order  and  the  a^btdwputed! 
certificate  of  the  fund,  Order  that  so  much  of  the  sd  order  as  directed 
all  further  proceedings  under  the  sd  peton  to  be  stayed,  and  as 
reserved  the  costs  of  the  motion  until  after  the  trial  of  the  sd  action, 
be  discharged.    And  order  that  the  sd  peton  do  stand  dismissed  with 
costs.    And  [110/.  cash  in  Ct  to  be  paid  to  coy].     And  order  B.  to 
pay  to  coy  the  costs  of  the  sd  peton,  including  the  costs  of  the  motion 
upon  which  the  sd  order  of  21st  Deo.   1882,  was  made,  and  of  this 
appeal,  such  costs  to  be  taxed  by  the  taxing-master.     Gold  Hill 
Mines,  Limtd,  Ct.  of  Ap.,  24th  Jan.  1883.    A.  274. 

It  is  well  settled  that  a  petition  for  winding-up  is  not  to  be  made  an  instmrnent 
of  oppression  for  enforcing  pa3rment  of  a  disputed  debt.  And  when  this  rule  is 
violated,  th^  company  can,  on  motion,  obtain  the  dismissal  of  the  petition  with 
costs.     Gold  Eill  Mines,  23  0.  Div.  211. 

But  the  Ck>iirt  must  be  satisfied  that  there  is  a  bondjide  dispute.  Imperial  Hydro 
Co.,  49  L.  T.  147. 

The  order  in  the  Court  below  in  the  above  case  was  as  follows : — **  Upon  motion 
by  counsel  for  company  that  B.,  the  petitioner  named,  &c.,  might  be  restrained 
from  advertising,  or  causing  to  be  advertised,  the  said  petition,  or  taking  any  pro- 
ceedings under  the  said  })etition,  and  that  the  costs  of  the  company  of  and  occa- 
sioned by  the  said  petitions,  and  of  the  said  motion,  might  be  ordered  to  be  paid  by 
the  said  B.,  and  upon  hearing,  Order  company  to  pay  110/.  into  Ck)urt,  such  sum  to 
abide  the  result  of  action,  B.  by  his  counsel  undertaking  to  bring  an  action  for  the 
amount  alleged  to  be  due  to  him  from  the  said  company.  And  upon  such  payment 
stay  all  further  proceedings  under  said  petition  until  after  the  trial  of  said  action^ 
Costs  of  motion  reserved  until  after  trial  of  action.  Bacon,  Y.-C,  21st  December, 
1892.     A.  4823.'* 

When  a  petition  in  respect  of  a  disputed  debt  is  threatened,  an  action  for  an 
injunction  can  be  brought.  Niger  Merchants  v.  Capper,  18  C.  D.  557;  Cereh 
Bestaurant  v.  Lavery,  18  C.  D.  551  ;  Re  A  Company,  (1894)  2  Ch.  349.  See  Part  I., 
8th  ed.,  Form  748.  But  when  the  petition  has  already  been  presented  it  is 
necessary,  regard  being  had  to  sect.  24  (5)  of  the  Jud.  Act,  1873,  to  apply  in  the 
matter  of  the  petition  instead  of  bringing  an  action. 


Upon  motion  by  counsel  on  behalf  of  the  above-named  Coy  and  S.,    Form  62a. 
a  director  thereof,  and  upon  reading  the  peton  referred  to  in  this  Ct  Z~.      ti     ta 
on  the  11th  Not.  1902,  in  the  above  matter  by  M.  and  the  afft,  &c.,  lesteaL 
and  the  sd  8.  by  his  counsel  undertaking  to  abide  by  any  Order  this  advertisement 

-^  OX  T^OvlvXOlX* 

Court  may  make  as  to  damages  in  case  this  Ct  should  hereafter  be  of 
opinion  the  sd  M.  shall  have  sustained  any  by  reason  of  this  Order 
which  the  above-named  coy  or  the  said  S.  ought  to  pay.  This  Ct  doth 


Digitized  by 


Google 


126 


WINDING-UP  BY  THE  COURT.       [ChAP.  VIII. 


order  that  the  sd  M.  of and  his  solors  and  agents  be  and  they  are 

hby  restrained  until  after  Tuesday,  18th  Nov.  1902,  from  advertising 
the  sd  peton,  and  the  above-named  coy  and  the  sd  S.  are  to  be  at 
liberty  to  serve  the  sd  M.  with  notice  of  motion  for  18th  Nov. 
1902,  for  an  order  continuing  the  above  injunction.  Financial  and 
Commercial  Banh^  Limtd.,  Byrne,  12th  Nov.  1902. 


Form  63. 

Order 
dismissing 
with  costs. 


Upon  the  peton  of  B.,  of,  &c.,  a  creditor  [or  a  contributory]  of  the 

above-named  coy,  on  the  day  of  ,  preferred  imto  this  Ct 

praying  that  the  above-named  coy  might  be  wound  up  by  the  Ot  under 
the  provisions  of  the  above-mentd  Acts,  and  upon  hearing,  &c.,  and 
upon  reading,  &c.  [as  in  winding-up  orderly  This  Ct  doth  order  that 
the  sd  peton  do  stand  dismissed  out  of  this  Ct,  with  costs  to  be  taxed 
and  paid  by  the  sd  petr  B.  to  the  sd  X.  coy,  and  to  the  sd  Y.,  the 
contributory  opposing  the  peton,  and  to  A.  and  B.,  creditors,  and  C. 
and  D.,  shareholders,  appearing  as  afsd ;  but  only  one  set  of  costs  is 
to  be  allowed  to  the  sd  creditors  and  shareholders  resply ;  and  order 

that ,  the  prov  [off]  liqr  appointed  by  the  sd  order  of  the 

of ,  be  discharged. 

See  sect.  86  of  1862,  aupra^  as  to  dismissing,  and  B.  36  of  1903,  tupra^  p.  120,  as 
to  consenting  to  dismissal. 

Where  the  petition  was  dismissed,  the  praotioe  prior  to  1901  was  usually  to  order 
the  petitioner  to  pay  the  costs  of  the  company,  to  pay  one  set  of  costs  (among 
them)  to  the  shareholders  opposing  the  petition,  and  one  set  of  costs  (among  them) 
to  the  creditors  opposing.  European  Banking  Co.,  2  Eq.  621 ;  Diamond  Fuely  W.  N. 
(1878)  11.  Sometimes,  however,  there  was  no  restriction  as  to  one  set  of  costs. 
Anglo- Egyptian  Co.,  8  Eq.  880  ;  New  Oas  Co.,  6  C.  D.  706.  And  under  the  present 
practice  one  set  of  costs  is  generally  given  to  the  creditors  opposing  and  one  to  the 
shareholders  opposing,  notwithstanding  Ntw  British  Iron  (7(9.,  36  S.  J.  310,  which  is 
not  now  an  authority  for  the  proposition  therein  stated. 

The  circumstances  of  each  case  are,  however,  considered  before  costs  are  given  to 
persons  supporting  or  opposing  a  petition.  And  see  p.  118  as  to  the  costs  where  the 
same  solicitor  represents  two  or  more  parties. 


Form  63a.       Upon,  &c.  [_pelon  dismissal] :  And  it  is  ordered  that  the  petr,  the 
sd  G.,  do  pay  to  the  sd  N.  Coy  their  costs  of  the  sd  peton,  such 


Another, 
where  peti- 
tioner mar- 
ried woman 
and  adminis- 
tratrix. 


costs  to  be  taxed,  and  to  be  pd  by  her  out  of  the  assets  of  X.,  deed, 
in  her  hands  as  the  legal  personal  representative  of  the  sd  X.,  deed, 
to  be  administered  in  a  due  course  of  admon  if  the  sd  G.  has  in  her 
hands  so  much  to  be  administered,  and  in  the  event  of  there  being  no 
assets  of  the  sd  X.,  deed,  in  the  hands  of  the  sd  G.  for  the  payment  of 
the  sd  costs,  such  costs  are  to  be  pd  out  of  the  separate  ppty  of  the 
sd  G.  as  hnftr  mentd,  and  not  otherwise.  And  it  is  ordered  that 
execution  hereon  against  the  sd  G.  be  limtd  to  her  separate  ppty  not 
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subject  to  any  restriction  against  anticipation,  unless  by  reason  of 
sect.  19  of  the  Married  Women's  Ppty  Act,  1882,  the  ppty  shall  be 
liable  to  execution  notwithstanding  such  restraint. 

The  jndgment  as  regards  separate  property  is  in  aooordanoe  with  Scott  y.  Morley, 
20  Q.  B.  D.  120. 

As  to  judgment  against  a  widow  on  contracts  doring  coverture  after  the  Married 
Women's  Property  Act,  1882,  and  before  the  Act  of  1893,  see  Softlaw  v.  JFelchf 
(1899)  2  Q.  B.  419. 

{Title.) 

Upon  the  peton  of  the  C.  Bank,  Limtd,  of,  &c.,  creditors  of  the  Form  64. 
above-named  coy,  on,  &c.,  and  upon  heariog,  &c.,  and  the  petrs  by  Order  to  dis- 
their  counsel  admitting  that  their  claim  has  been  satisfied,  and  under-  miss  (by  con- 
taking  to  hand  over  to  the  trees  for  the  debenture-holders  all  deeds  Xj^Sred^^"^ 
in  their  possession  or  control   belonging  to  the  sd  M.   Coy,   and  creditors. 

Messrs.  ,  the  solors  for  the  sd  M.  Coy,  personally  undertaking 

through  the  counsel  for  the  sd  coy  to  pay  to  the  sd  petrs  their  costs  of 
the  sd  peton,  and  also  their  proper  costs,  charges  and  expenses  as 
mortgagees  of  the  sd  coy,  subject  to  all  such  costs,  charges,  and 
expenses  being  taxed,  by  consent,  Order  that  the  sd  peton  do  stand 
dismissed  out  of  this  Ct.  And  order  that  the  costs  of  the  petrs  of  the 
sd  peton,  and  also  their  proper  costs,  charges,  and  expenses  as  mort- 
gagees of  the  sd  coy,  be  taxed.  Madras  Electric  Tramways  Co,  (00139 
of  1895),  Eomer,  J.,  17th  June,  1895. 


Upon  the  peton  of  B.,  of,  &c.  [winding-up  peton'] :  And  it  appearing     Form  66. 
that  the  debt  of  the  petr  has  been  provided  for,  Order  that  by  consent  "Z^    ~ 
the  peton  be  dismissed.    And  order  that  the  petr*s  costs  of  and  inci-  consent  dis- 
dent  to  the  sd  peton  be  taxed  by,  &c.,  as  between  solor  and  client,  "^^^sing. 
and  be  pd  by  the  coy  to  the  petr ;  and  if  such  costs  when  taxed  do  not 
amount  to  100/.,  the  petr  by  his  counsel  undertaking  to  apply  the 
excess  of  the  100/.  already  pd  to  the  petr  towards  satisf suction  of  the 
first  of  the  three  promissory  notes  given  by  the  sd  coy  to  the  petr 
which  shall  become  payable  after  the  taxing-master's  certificate  shall 
have  been  filed.    And  if  such  costs  when  taxed  shall  exceed  the  sd 
sum  of  100/.,  the  balance  of  such  costs  is  to  be  pd  by  the  sd  coy  to  the 
petr  on  the  15th  of  Dec.  instant.     Government  Security  Fire  Insurance 
Co.,  22nd  June,  1877.    A.  1218. 


Upon  the  peton,  &c.,  and  upon  hearing,  &c.,  and  upon  reading,  &c.|    Form  65a. 
and  the  petr  not  wishing  to  proceed  with  the  sd  peton,  and  the  sd  coy  7~~T 
by  their  counsel  undertaking  to  pay  the  costs  of  the  sd  petr,  by  consent 
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order  that  tlie  sd  petr  be  at  liberty  to  withdraw  the  sd  peton.  And 
order  that  costs  of  sd  petr  of  the  sd  peton  be  taxed.  Brunswick  Cotton 
Spinning  Co.,  Vaughan  Williams,  J.,  19th  Feb.  1896  (0021  of  1896). 
And  see  Barcelona  (Besos)  Waterworks  Co,,  Yaughan  Williams,  J., 
31st  Oct.  1894  (0091  of  1894). 


Form  66. 

Order  that 
oompany  paj 
costs,  debt 
paid  before 
bearing. 


Upon  the  peton  of  M.  [/or  compulsory  order"],  and  upon  hearing 
counsel  for  the  petr,  and  for  the  sd  coy,  and  the  petr  by  his  counsel 
admitting  that  the  claim  of  the  petr  against  the  sd  coy  has  since  the 
sd  peton  was  preferred  been  satisfied,  This  Ct  doth  not  think  fit  to 
make  any  order  on  the  sd  peton,  but  doth  order  that  the  sd  coy  do  pay 
to  the  petr  his  costs  of  the  sd  peton,  and  such  costs  to  be  taxed,  &c. 
British  Alliance  Corporation,  Malins,  V.-C,  17th  May,  1878.    A.  2124. 

Where  the  petitioner's  debt  is  paid  before  the  hearing,  but  the  company  will  not 
pay  his  costs,  he  should  apply  for  his  costs  at  the  hearing,  and  an  order  will  be 
made  as  above.  Alliance  Co.,  W.  N.  (1867)  218  ;  Flagstaff  Co.,  20  Eq.  268  ;  Masonic 
Co.,  32  C.  D.  373.  But  before  making  the  order  the  CJourt  generally  requires  an 
affidavit  that  the  company  has  no  other  debts  than  that  of  the  petitioner,  or  that  it 
has  sufficient  assets  to  pay  aU  its  debts. 

Where  the  company  pays  the  debt  and  costs  before  the  hearing,  and  undertakes 
to  indemnify  the  petitioner  against  claims  for  costs  by  creditors  and  contributories 
who  may  appear,  it  has  been  held  that  the  petitioner  is  not  entitled  to  the  costs  of 
appearing.  AijwtabU  Horseshoe  Co.,  W.  N.  (1890)  167.  But  B.  36  of  1903 
seems  to  justify  his  appearance.    See  p.  120. 

And  sometimes,  when  no  creditor  or  shareholder  appears  except  the  petitioner, 
and  he  is  willing  to  withdraw,  an  adjournment  is  ordered  to  see  whether  anyone 
wishes  to  be  substituted  as  petitioner  under  R.  36  of  1903. 


Form  67. 

Another, 
where  ci^ddi- 
tors  oppose. 


Upon  the  peton,  &c.,  and  the  petrs  by  their  counsel  admitting  that 
the  debts  and  costs  of  execution  due  from  the  sd  coy  to  the  petrs  had 
since  been  pd,  This  Ct  doth  not  think  fit  to  make  any  order  on  the  sd 

peton,  but  doth  order  that  the  sd  coy  do  pay  to  the  petrs  and  to 

and  creditors,  their  costs  of  and  occasioned  by  the  sd  peton: 

such  costs  to  be  taxed  by  the  taxing-master,  who  is  to  allow  to  the  sd 
creditors  such  costs  only  as  would  properly  have  been  incurred  by 
such  creditors  resply  if  all  such  creditors  had  been  represented  by  the 
same  counsel  and  solors.  Association  of  Land  Financiers,  Malins,  Y.-C, 
25th  June,  1878.     B.  1408. 

But  this  rule  cannot  apply  in  all  cases.  Suppose  the  company  is  insolvent;  surely 
in  that  case  tbe  petitioner  is  not  bound  to  rely  on  the  company*8  contract  to  indem- 
nify him  against  the  costs  of  creditors  or  contributories,  which  the  Court,  in  dis- 
missing the  petition,  may,  in  his  absence,  order  him  to  pay.  And  see  now  S.  36 
of  1903,  supra,  p.  120. 
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Upon,  &c.,  and  it  appearing  that  minutes  have  been  delivered  out   Form  67a. 
for  the  winding-up  of  the  above-named  coy,  pursuant  to  the  order  of  Dismissal 
this  Ct,  on  the  Ist  of  May,  1890,  and  counsel  for  Charles  Blineo  and  after  order 
Henry  John  Patrick,  two  of  the  shareholders,  opposing  the  sd  peton  i^efore  it  is 
on  the  days  hnbefore  mentd  by  their  counsel,  alleging  that  they,  out  entered. 
of  their  own  moneys,  satisfied  the  sd  petr  and  contributories  support- 
ing the  sd  peton,  and  the  sd  Charles  Blineo  and  Henry  John  Patrick 
by  their  counsel  agreeing  to  take  transfers  of  the  shares  of  the  sd  petr 
and  shareholders  supporting  as  afsd,  and  the  petr  by  his  counsel 
asking  to  withdraw  his  peton,  and  all  the  respts  by  their  counsel  Per  North,  J., 
consenting,  This  Ct  doth  order  that  the  sd  peton  do  stand  dismissed,  ^ank,  44  CD. 
And  it  is  ordered  that  the  funds  in  Ct  be  dealt  with  as  directed  in  648. 
the  schedule  hereto. 


Revivor. 

Upon  motion,  &c.  by  counsel  for  W.  and  F.,  the  exors  of  the  will     Porm  68. 
of  C.  F.,  deed,  who  alleged  that  on  the  24th  of  Dec.  1874,  the  sd  Revivor  on 
C.  F.  presented  his  peton  for  the  winding-up  of  the  sd  coy  under,  &c.,  application  of 
and  that  the  sd  petr  died  on  the  11th  of  May,  1876,  having  by  his  executors. 
last  will  and  testament  appointed  the  sd  W.  and  F.  exors  thof,  who 
duly  proved  the  same  on  the  3rd  of  Jime,  1876,  Order  that  the  sd  peton 
and  the  proceedings  thereunder  be  carried  on  and  prosecuted  by  the 
sd  W.  and  F.  in  like  manner  as  the  same  might  have  been  carried  on 
by  the  sd  F.  in  case  he  had  not  died.     Tecoma  Stiver  Mining  Co..^ 
Hall,  V.-C,  26th  July,  1877.    B.  1473. 

See  also  Dynevor  Collieries  Co,,  W.  N.  (1878)  199,  where  a  similar  order  was  made, 
the  petitioner  having  died  before  the  hearing  of  the  petition.  And  see  Commercial 
Bank  of  London,  W.  N.  (1888)  214. 

See  also  Bum  ^  Co.,  Kay,  J.,  16th  Nov.  1886  (A.  1630),  where  the  petitioner  had 
died  after  the  winding- np  order. 


Upon  peton  of  E.  L.  B.,  &c.,  this  day  preferred  unto  this  Ct,     Form  69. 

who  alleged  that  on  the day  of  Feb.  1891,  M.  L.  and  the  petr  r~~. 

E.  L.  B.  preferred  a  peton  to  this  Cb  in  the  above-mentd  matter,  application 
praying  Itcinding-up  peton^ ;  that  the  sd  M.  L.  died  on  the  20th  day  of  ^^^^^^^^ 
April,  1891,  and  that  letters  of  admon  of  the  estate  of  the  sd  M.  L. 
were  on  the  6th  day  of  May,  1891,  granted  to  the  petr  A.  L.,  It  was 
therefore  prayed,  and  is  accordingly  ordered  that  the  petr  be  at 
liberty  to  continue  and  carry  on  the  sd  peton  in  the  same  manner  as 
the  sd  M.  L.  and  E.  L.  P.  might  have  done  if  the  sd  M.  L.  had  not 
died.     National  Wholemeal,  ^"c,  Co.,  Kekewich,  J.,  8th  May,  1891. 

P.  K 
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Striking  out  Petitioner's  Name. 

Form  70.        Upon  mofdoD,  &c.,  Order  that  the  name  of  E.  be  struck  out  as  one  of 

Order  strik-     ^®  ^  petrs,  on  the  ground  that  his  name  was  used  without  his 

ing  not  consent  or  authority.    And  order  the  respts  to  pay  to  the  said  B.  his 

petitioner's      ^^^  ^f  ^^^  motion,  to  be  taxed  by  the  taxing-master  as  between 
name.  '  .^  o 

Bolor  and  client.     Netherthorpe  Freehold,  Ohitty,  J.,  7th  Dec.  1888. 

B.  1763. 
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CHAPTER  IX. 

WINDING-UP   ORDERS — AND   NOTICES,  SERVICE,  AND  ADVERTISEMENT 
THEREOF ;    AND   STAYING  PROCEEDINGS. 


Provisional  Orders. 

Thb  practice  whicli  existed  prior  to  1892  of  pronouncing  a  winding- 
up  order,  but  directing  that  it  should  not  be  drawn  up  before  a 
certain  day  if  the  company  comj^ed  with  certain  conditions — 0.^., 
paid  the  petitioner's  debt  and  costs  in  the  meantime — has  long  been 
discontinued.  See  Baker,  Tuckers  Sf  Co,,  W.  N.  (1894)  33.  The 
reason  for  this  alteration  is  that  notice  (see  infra)  has  to  be  given  to 
the  official  receiver  on  the  same  day  that  the  order  is  made.  He  there- 
upon becomes  provisional  liquidator  (sect.  4  of  1 890)  and  takes  posses- 
sion of  the  assets.    Eules  78  and  79  of  1903. 

When  there  are  sanguine  hopes  of  an  early  settiement,  the  practice 
is  now  to  adjourn  the  petition  to  a  day  named,  with  an  intimation  that 
if  the  debt  and  costs  are  not  paid  in  the  meantime  a  winding-up  order 
will  then  be  made  without  hearing  further  evidence  or  argument ;  but 
the  petitioner  must  appear  on  the  day  to  which  the  petition  is  adjourned 
and  apply  for  the  order. 

Notice  to  Official  Receiver. 

B.  87  of  1908. — ^When  an  order  for  the  winding-up  of  a  company  or  for  the 
appointment  of  the  official  receiver  as  provisional  liquidator,  prior  to  the  making  of 
an  Older  for  the  winding-np  of  the  company,  has  been  prononnoed  in  Court,  the 
xegirtiar  shall,  on  the  same  day,  send  to  the  official  receiver  a  notice  informing  him 
diat  the  order  has  been  prononnoed. 

The  notioe  may  be  in  Forms  13  and  14  respectively,  with  such  variations  as 
cixcnmstanoee  may  require.    [Formerly  E.  22  of  April,  1892.    See  Form  71.] 


{TitU.)  Form  71. 

To  the  Off  Eecr  of  the  Ct.  Notification 

(Address.)  ^  omoM 

.^_  receiver  of 

Orders  pronounced  this  day  by  the  Honorable  Mr.  Justice  orders  pro- 

[or,  as  the  case  may  he]  on  petons  for  winding-up  of  cos  under  the  nounoedon 

k2 
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petition  for 
winding-up. 
Form  13  of 
1903. 


WINDING-UP  BY  THE  COURT.  [ChAP.  IX. 

Cos  Acts,  1862  to  1900.  \_The  schedule  annexed  contains  four  columns, 
headed  respectively: — **Naine  of  Company;"  **Eegi8tered  Office  of 
Company;"  ** Petitioner's  Solicitor;"  **Date  of  Presentation  of 
Petition."] 

In  the  High  Conrt  it  has  for  some  time  been  the  practice  to  give  a  separate  noti- 
fication of  each  compulsory  order. 


Completion  of  Ordeb. 

B.  88  of  1908.— It  shall  be  the  duty  of  the  petitioner,  or  his  solicitor  or  London 
ag^t,  and  of  all  other  persons  who  have  appeared  on  the  hearing  of  the  petition,  at 
latest  on  the  day  following  the  day  on  which  an  order  for  the  winding-up  of  a 
company  is  pronounced  in  Court,  to  leave  at  the  registrar's  office  all  the  documents 
required  for  the  purpose  of  enabling  the  registrar  to  complete  the  order  forthwith. 
[R.  23  of  April,  1892,  varied.] 

As  to  the  meaning  of  ^*  Registrar  "  in  the  rules,  see  R.  2  of  1903. 

When  the  petitioner  neglected  to  draw  up  the  order,  and  a  debenture  holder's 
action  was  pending  in  which  steps  were  being  taken  to  realize  the  assets,  leave  was 
given  to  a  creditor,  who  had  not  appeared  on  the  petition,  to  draw  up  the  order. 
South  Metropolitan^  ^.  Co.,  W.  N.  (1891)  51.    But  see  R.  39  of  1903,  infra. 

B.  89  of  1908. — It  shall  not  be  necessary  for  the  registrar  to  make  an  appointment 
to  settle  the  order,  or  to  give  notice  to  any  of  the  parties  thereto,  unless  in  any  par- 
ticular case  the  special  circumstances  make  an  appointment  or  notice  necessary. 
[Formerly  R.  24  of  April,  1892.] 


Order  for 
winding-up, 
Form  15  of 
1903. 


(TitU.) 

Fonn  78.        Upon  the  peton  of  the  above-named  coy  [or  A.  B.,  of,  &o.,  a  creditor 

{or  contributoiy]  of  the  above-named  ooy],  on  the day  ol , 

19 — ,  preferred  unto  the  Ct,  and  upon  hearing for  the  petr,  and 

—  for ,  and  upon  reading  the  sd  peton,  an  afft  of  (the  sd  petr), 

filed,  &c.,  verifying  the  sd  peton,  an  afft  of  L.  M.,  filed  the day  of 

,   19 — ,  the  London  Gazette  of  the day  of  ,  19 — ,  the 

newspaper  of  the day  of [enter  any  other  papers'],  each 

containing  an  advertisement  of  the  sd  peton  [enter  any  other  evidence'], 

This  Ct  doth  order  that  the  sd Coy  be  wound  up  by  this  Ct  under 

the  provisions  of  the  Cos  Acts,  1862  to  1900,  and  that  [one  of]  the  off 
recr[sj  attached  to  this  Ct  be  constituted  prov  liqr  of  the  affairs  of  the  coy. 

Note. — It  will  be  the  duty  of  the  directors  and  of  the  secretary  or 
other  chief  officer  of  the  coy,  as  the  off  recr  may  require,  to  attend  on 

the  off  recr  at [insert  the  place  at  which  attendance  is  required] 

forthwith  on  the  service  of  this  order. 

The  off  recr's  offices  iare  open  every  weekday  from  10  a.m.  to  4  p.m., 
except  —days,  when  they  close  at  —  p.m. 

The  name  of  the  official  receiver  is  not  now  inserted.     See  Form  72a. 
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{TUle.) 

Upon  the  peton  of  ["the  above-mentd  coy,"  or  A.  B.,  of,  &c.],  a  Form  72a. 

["  creditor"  or  **  contributory  "]  of  the  above-mentd  coy  on  the ^~T    I 

day  of y  19 — ,  preferred  unto  this  Ct,  and  upon  hearing  counsel  winding-up, 

for  the  petr,  for  the  above-mentd  coy  [where  the  coy  does  not  appear^  Usual  form, 

thefoUowing  words  must  he  substituted  for  those  in  italics,  viz.,  "  and  no 

one  appearing  for  the  above-named  coy,  although  duly  served  with 

the  sd  peton,  as  appears  by  the  a£Pt  of  C.  D.,  filed,  &c.],  and  for  the 

several  persons  named  in  the  first  schedule  hto,  creditors  supporting    . 

the  sd  peton,  for  the  several  ^persons  named  in  the  second  schedule 

hto,  creditors  opposing  the  sd  peton,  and  for  the  several  persons 

named  in  the  third  schedule  hto,  contributories   supporting  the   sd 

peton,  &o.,  and  upon  reading  the  sd  peton,  an  a£Et  of  ['^ the  sd  petr"] 

filed  the day  of  — — ,  19 —  (verifying  the  sd  peton),  the  London 

Gazette,  dated  the day  of  -^ ,  19 — ,  and  the  Times  and  Standard 

e,nd  Daily  News  newspapers,  all  dated  the  day  of  ,  19 — , 

and  each  containing  an  advertisement  of  the  sd  peton,  an  afft  of , 

filed  the day  of ,  a  joint  afft  of and ,  filed  the 

day  of ,  &c,,  and  the  several  exhibits  in  the  sd  affts  referred  to 

[enter  any  other  document  or  other  evidence,  e.y,,  "  and  the  order,  dated, 
&c."  {appointing  prov  liqr),  or  "  and  upon  hearing  the  evidence  of  T., 
taken  upon  his  oral  examination  before  this  Ct  "]. 

This  Ct  doth  order  that  the  sd  [name  of  coy  in  full]  be  wound  up  by 
this  Ct  under  the  provisions  of  the  Cos  Acts^  1862  to  1900. 

And  it  is  ordered  that  one  of  the  o£E  recrs  attached  to  this  Ct  be 
constituted  prov  liqr  of  the  affairs  of  the  sd  coy. 

And  it  is  ordered  that  the  costs  of  the  petr  and  of  the  sd  coy  [and  of 
the  creditors  and  contributories  supporting  the  peton]  be  taxed  and 
pd  out  of  the  assets  of  the  sd  coy  [but  that  on  such  taxation  only  one 
set  of  costs  is  to  be  allowed  to  the  creditors  supporting  the  peton,  and 
one  set  of  costs  to  the  contributories  supporting  the  peton]. 

Note. — It  will  be  the  duty  of  the  person  who  is  the  secretary  or 
chief  officer  of  the  coy,  and  such  of  the  persons  who  are  liable  to  make 
out  or  concur  in  making  out  the  coy's  statement  of  affairs  as  the  off 
reor  may  require  him  or  them,  to  attend  on  the  off  recr  forthwith  on 
the  service  of  this  order. 

The  off  recr's  offices,  33,  Carey  Street,  London,  W.C,  are  open 
every  weekday  from  ten  a,m.  to  four  p.m.,  except  on  Saturdays,  when 
they  dose  at  two  p,m. 

The  aboYO  fonn  was  the  one  actually  nsed  prior  to  1903,  and  was  based  on 
the  form  for  which  Form  15  of  1903  (Form  72,  supra),  was  substitated. 
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As  TO  Costs. 

Under  the  practice  prior  to  1891,  the  usual  order  as  to  costs  where  a  winding-np 
order  was  made  was  to  give  the  petitioner  and  the  company,  and  the  oontribntories 
and  creditors  supporting  the  petition,  their  costs,  but  only  one  set  among  the  con- 
tributories,  and  one  among  the  creditors.  Humber  Ironworks  Co.,  2  £q.  16;  35 
Beav.  346;  European  Banking  Co.,  2  Eq.  621 ;  35  L.  J.  Ch.  690;  Feckham  Trams, 
67  L.  J.  Ch.  462.  And  this  order  is  generally  made  under  the  present  practice, 
the  order  being,  however,  only  made  in  favour  of  those  creditors  and  contributoriea 
who  have  in  due  time  given  notice  of  intention  to  appear.     See  Chap.  VII. 

As  to  giving  one  set  of  costs  only  where  the  same  solicitor  appears  for  two  or 
more  parties,  see  supra,  Chap.  VIII.,  p.  118. 

If  the  petition  makea  personal  charges  against  any  director  or  member,  e.ff,,  of 
fraud  or  misconduct,  such  director  or  member  may  appear  separately,  and  if  the 
petition  is  dismissed,  or  the  charge  is  disposed  of,  the  Court  may  order  the  petitioner 
to  pay  the  costs  of  such  separate  appearances.     Anglo-Oreek  Co.,  2  Eq.  11. 

Where  a  winding-up  petition  is  dismissed  on  the  g^und  that  the  company 
being  an  illegal  one,  the  Court  has  no  jurisdiction,  the  company  is  not  in  a  poeitioii 
to  ask  for  costs.     Ilfracotnbe,  ^e,  Soc,  (1901)  1  Ch.  102. 

As  to  the  costs  of  a  voluntary  liquidator  appearing  at  the  hearing,  see  A,  W.  HaU 
#  Co.,  W.  N.  (1886)  190 ;  Mont  de  Fieti  of  England,  W.  N.  (1892)  166. 

As  to  costs  of  concurrent  petitions,  see  ir\fra,  note  to  Form  76. 

Under  the  old  practice,  the  order,  where  a  provisional  liquidator  had  been 
appointed,  usually  provided  for  **  the  costs  of  and  relating  to  the  said  petition 

includiog  the  costs  of  and  consequent  upon  the  appointment  of  the  said aa 

provisional  liquidator,*'  and  it  may  be  proper  to  follow  this  practice.  And  where 
a  person  other  than  the  official  receiver  has  been  already  appointed  provisional 
liquidator,  it  may  be  necessary  to  insert,  before  the  foot-note,  the  following  words : — 
**  And  H.,  who  was  by  the  said  order,  dated,  &c.,  appointed  provisional  liquidator 
of  the  said  company,  is  to  be  at  liberty  to  apply  in  chambers  as  to  passing  his 
accounts,  and  for  his  costs  and  remuneration.*'  Unionist  Club,  Limtd,  U.  0126  of 
1891.  But  the  official  receiver  is  the  only  person  now  usually  appointed  as  int«nm 
provisional  liquidator. 

Having  regard  to  sect.  4  of  1890,  and  the  decisions  in  North  Wales  Gunpowder  Co., 
(1892)  2  Q.  B.  220,  and  John  Reid  #  Sons,  Limtd,  (1900)  2  Q.  B.  G34,  the  words  in 
the  order  constituting  the  official  receiver  provisional  liquidator  are  surplusage. 
After  the  number  of  official  receivers  attached  to  the  High  Court  was  increased, 
the  practice  of  stating  the  receiver's  christian  name  and  surname  was  diaoontinaed. 
See  note  to  Form  76b. 

As  TO  Footnote  op  Winding-up  Order. 

B.  40  of  1908. — An  order  to  wind  up  a  company  shall  contain  at  the  foot  thereof 
a  notice  stating  that  it  will  be  the  duty  of  the  person  who  is  at  the  time  secretary 
or  chief  officer  of  the  company,  and  of  such  of  the  persons  who  are  liable  to  make 
out  or  concur  in  making  out  the  company's  statement  of  affairs  as  the  official 
receiver  may  require,  to  attoud  on  the  official  receiver  forthwith  on  the  service 
thereof  at  the  place  mentioned  therein.     [Formerly  R.  38  of  1890.] 

As  to  the  persons  who  are  to  make  out  the  statement  of  affairs,  see  sect.  7  of  1890, 
infra,  Chap.  XVI. 

As  to  the  attendance  of  such  persons  on  the  official  receiver,  see  R.  63  of  1903. 

As  to  the  consequences  of  non-compliance  with  this  rule,  see  Teleseriptor  Syndicate,' 
(1903)  2  Ch.  175. 
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Where  an  interim  provisional  liquidator  had  been  appointed,  the  following  words  Interim 

■were  inserted  in  the  winding-up  order :    "  And  it  is  ordered  that  Mr.  ,  the  pw>"^Mional 

official  receiver  attached  to  this  Court,  be  continued  provisional  liquidator  of  the  ^ 
affairs  of  the  said  company,  but  with  the  limitations  and  restrictions  imposed  by 
the  said  order  dated,"  ftc.      Chmmereial  Banking  Co,  of  Sydney^  00142  of  1893, 
Yaughan  WilUams,  J.,  7th  June,  1893. 


And  it  is  ordered  that  no  steps  or  proceedings  are  to  be  taken  under  Form  72b. 
this  order  without  the  sanction  of  this  Ct.     Queensland  National  Bank,  j.   ^  ^ 
00138  and  00141  of  1893,  Vaughan  Williams,  J.,  8th  July,  1893. 

In  the  case  of  foreign  and  colonial  companies  such  restrictions  are  not  uncommon. 
Commercial  Bank  of  South  Australia,  33  C.  D.  174  ;  Federal  Bank  of  Australia,  W.  N. 
(1893)  46,  77;  Standard  Bank  of  Australia,  00125  of  1893;  Natumal  Bank  of  Australia, 
00126  of  1893 ;  Commercial  Bank  of  Australia,  00174  of  1896,  5th  Aug.  1896.  And 
one  order  was  made  with  the  sole  view  of  having  oertain  matters  explained  in  an 
examination  under  sect.  115  of  1862.     Industrial  Contract  Corporation,  Nov.  1899. 

And  where  the  registration  of  a  building  society  had  been  cancelled  under 
sect.  6  (5)  of  the  Building  Societies  Act,  1894,  a  winding-up  order  was  made  to 
enable  liabilities  to  be  enforced,  and  so  that  the  official  receiver  might  get  certain 
moneys  from  a  bank,  the  order  provided  that,  without  leave,  no  proceeding's  should 
be  taken  under  it  beyond  obtaining  the  money  from  the  bank.  Be  Grosvenor,  ^, 
Soe.,  W.  N.  (1902)  115. 

Quite  recently  Buddey,  J.,  introduced  a  form  of  order  restricted,  '*  unless  and 
until  further  directions  are  given  by  the  Court,**  to  statement  of  affairs,  public 
examination,  inquiry  as  to  available  assets,  and  costs.  New  Imperial  Electric 
Lamp  Co,,  Feb.  18th,  1903 ;  Garrucha  Iron  Mining  Co.,  Oct.  28th,  1903 ;  Empire 
Phonograph  Co.,  Nov.  3rd,  1903.  But  no  further  orders  in  this  form  are  to  be 
Blade.    See  Practioe  Note,  Dec.  1,  1903,  in  20  L.  T.  B.  73. 


Upon  the  application  by  summons,  &c.,  it  is  ordered  that  the  re-    Form  72o. 
strictions  against  taking  proceedings  under  the  said  order  [for  winding-  OjderreUx~ 
up]  of  the  dth  August,  1902,  be  removed.    Bjme,  J.,  Olohe  Exploration  ing  fetter. 
Syndicate^  Limited,  2  Dec.  1902. 


And  the  Ct  doth  hby  limit  and  restrict  the  powers  of  the  sd  prov   Form  72d. 
liqr  to  the  following  acts,  viz.,  to  take  possession  of  and  collect  and  j^otherre- 
protect  the  assets  of  the  coy,  but  not  to  distribute  or  part  with  the  same  strictive order, 
until  further  order,  and  the  off  recr  as  such  prov  liqr  is  to  be  at  liberty 
to  employ  the  London  manager  of  the  sd  coy  to  do  such  things  as  the 
off  recr  may  consider  neoessaiy.     Commercial  Bank  of  Auttralia,  0094 
of  1893,  Yaughan  Williams,  J.,  18  May,  1893. 

The  powers  of  such  prov  liqr  to  be  limtd  to  taking  possession  of,    Form  72e. 
collecting,  and  protecting  the  English  assets  of  the  sd  coy,  such  assets  Another. 
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not  to  be  distributed  or  parted  with,  and  no  other  steps  or  proceedings 
to  be  taken  under  this  order  without  the  leave  of  the  Ct.  And  notice 
of  any  applicon  to  the  Ct  for  any  such  leave  is  to  be  served  upon  the 
liqr  acting  in  the  liquidation  proceedings  pending  in  Belgium  with 
reference  to  the  sd  coy,  or  upon  the  English  solor  of  such  liqr.  Victoria 
Date  Co.,  00274  of  1898,  Phillimore,  J.,  Sept.  7th,  1898. 


Form  73. 

Clause  in 

winding-up 

order,  after 

appointment 

of  outside 

provisional 

liquidator. 


And  it  is  ordered  that  the  sd  0.  do  pass  his  account  and  be  dis- 
charged, and  his  recognizance  and  bond,  dated,  &c.,  be  vacated,  and 
that  the  sd  C.  is  to  be  at  liberty  to  apply  for  any  balance  due  to  him 
on  such  account.  National  Wholemeal  Co.,  41  of  1891,  Kekewich,  J., 
9th  May,  1891. 

But  it  is  not  now  the  practice  to  appoint  an  outside  provisional  liquidator. 


Form  74. 

Another. 


And  it  is  ordered  that  the  sd  N.,  who  by  the  sd  order  of  the of 

-,  was  appointed  prov  liqr  of  the  sd  coy,  do  pass  his  account  as 


prov  liqr,  and  do  pay  to  the  off  recr  and  prov  liqr  the  balance,  if  any, 
found  due  from  him  as  such  prov  liqr,  within  seven  days  after  the 
passing  of  such  account,  and  upon  such  payment  being  made,  or  upon 
its  being  certified  that  there  is  no  balance  due  from  him,  it  is  ordered 

that  the  recognizance  of  the  sd ,  and  the  joint  and  several  bond 

of  the  sd ,  and  the  Society,  Limtd,  dated  resply,  &c.,  be 

vacated,  and*  in  the  event  of  a  balance  being  found  due  to  the  sd 

on  the  sd  account,  it  is  ordered  that  he  be  at  liberty  to  apply  for 
payment  of  such  balance. 


Form  76. 

Winding-up 
order  on  two 
petitions. 


Upon  the  peton  of  E.  W.  S.,  of ,  a  creditor  of  the  above-named 

coy,  on  the day  of preferred  unto  this  Ct,  and  upon  the 

peton  of  E.  P.,  of ,  another  creditor  of  the  above-named  coy,  on 

the day  of preferred  unto  this  Ct,  and  upon  hearing  counsel 

for  the  respive  petrs  for  the  above-named  coy,  and  for  L.  C.  A.,  a 
creditor,  and  upon  reading  the  said  petons  resply,  an  afft  of  the  sd 

E.  W.  S.,  filed  the day  of ,  verifying  the  first-mentd  peton, 

and  an  afft  of  the  sd  E.  P.,  verifying  the  seoondly-mentd  peton,  the 
London  Gazette,  the  Times  newspaper,  and  the  Standard  newspaper, 

all  of  the day  of ,  each  containing  an  advertisement  of  the 

first-mentd  peton,  and  the  London  Gazette,  &c.,  each  containing  an 
advertisement  of  the  secondly-mentd  peton,  an  afft  of  E.  W.  S.,  filed 

the day  of ,  an  afft,  &c.,  a  joint  afft  of  A.  A.  E.  and  J.  C.  W., 

filed,  &c.,  and  two  several  affts  of  the  sd  L.  C.  A.,  filed  resply,  &c., 
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This  Ct  doth  order  that  the  B.  &c.  Coy,  Limtd,  be  wound  up  by 
this  Ct  under  the  provisions  of  the  Cos  Acts,  [1862  to  1890].  And 
order  that  the  petrs  resply,  and  the  sd  coy,  and  the  sd  L.  C.  A.,  be 
allowed  their  costs  of  or  relating  to  the  sd  petons  resply,  out  of  the 
assets  of  the  sd  coy,  such  costs  to  be  taxed  by  the  taxing  officer. 
Briiuh  Guardian  Life  Assur.  Co.y  Hall,  V.-C,  2nd  May,  1876.  A.  951. 


Upon  the  peton  of  H.  and  M.  on  the  Slst  Jan.  1879,  preferred    Form  76. 
[^witiding-up  peton],  and  upon  hearing  counsel  for  the  petrs,  and  for  8.,  q^^  allow- 
a  creditor,  and  upon  reading  the  sd  peton,  and  it  being  alleged  that  ing  costs  of 
an  order  dated  10th  Feb.  1879,  has  been  made  for  the  compulsory  !J^5^^ 
winding-up  of  the  sd  coy,  and  upon  reading  the  sd  order :  This  Ct  doth 
not  think  fit  to  make  any  order  on  this  peton,  but  doth  order  that  the 
costs  of  the  sd  petrs,  and  of  the  sd  S.  of  this  applicon,  be  costs  in  the 
winding-up  of  the  sd  coy.     Medium  for  Sales  and  Exchanges,  Hall, 
V.-C,  14th  Feb.  1879.     B.  427.  -  And  see  Mynyddgorddhu  Co.,  Bacon, 
V.-C,  13th  Feb.  1883.    B.  269. 


Costs  of  Concurrent  Petitions. 

When  one  petition  has  been  presented  and  is  pending,  the  presentation  of  a 
second  petition  is,  primA  facie,  unjustifiable.  Prior  to  the  making  of  R.  2  of  Mar. 
1893,  for  which  R.  36  of  1903,  supra,  p.  120,  is  now  substituted,  it  might,  however, 
be  justified  if  the  petition  alleged  that  the  first  was  collusive,  or  not  presented  bond 
fide;  but  the  facts  alleged  had  to  be  proved  {Building  Societies^  Trust,  44  C.  D.  140), 
and  if  they  were  proved,  the  first  petition  was  dismissed  and  the  order  made  on  the 
seoond.  R.  36  of  1903,  however,  shows  that  the  proper  practice  now  is  to  appear  on 
the  petition  and  ask  to  be  substituted  as  petitioner  in  the  place  of  the  collusive 
petitioner.  But,  even  now,  until  notice  of  the  presentation  of  a  prior  petition,  steps 
may  be  taken  with  a  view  to  petitioning,  and  the  Court  may  allow  the  costs  up  to 
the  time  when  notice  is  received  of  the  prior  petition — i.e.,  generally,  the  time  when 
the  second  petition  is  presented.  General  Finatteial  Bank,  20  G.  D.  276 ;  Sheringham 
Dev.  Co.,  W.  N.  (1893)  5  ;  Scott  and  Jackson,  W.  N.  (1893)  184.  And  see  note  to 
Form  24. 


Copies,  Service  and  Notices  of  Winding-up  Order. 

B.  41  of  1908.— (1)  When  an  order  that  a  company  be  wound  up,  or  for  the 
appointment  of  the  official  receiver  as  provisional  liquidator,  has  been  made : — 

(a)  Three  copies  of  the  order,  sealed  with  the  seal  of  the  Court,  shall  forthwith  be  Copies  for 

sent  by  post  or  otherwise  by  the    registrar    to    the    official   receiver,  official 
[Formerly  R.  39  of  1890.]  receiver. 

(b)  The  official  receiver  shall  cause  a  sealed  copy  of  the  order  to  wind  up  the  Service  on 

company  to  be  served  upon  the  secretary  or  other  chief  officer  of  the  company. 
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Notioe  to 
Board  of 
Trade. 


company  at  the  registered  office  of  the  company  (if  any),  cor  upon  such 
other  person  or  persons,  or  in  such  other  manner  as  the  Conrt  may  direct 
[formerly  R.  40  of  1890],  and  if  the  order  is  that  the  company  be  wound  up 
by  the  Court  shall  forward  to  the  Reg^istrar  of  Joint  Stock  Companies  the 
copy  of  the  order  which  by  ciect.  88  of  the  Companies  Act,  1862,  is  directed 
to  be  80  forwarded  by  the  company.     [This  sub-clause  is  new.] 

{c)  The  official  receiver  shall  forthwith  give  notice  of  the  order  to  the  Board  of 
Trade,  who  shall  forthwith  cause  such  notice  to  be  gazetted. 

(d)  The  official  receiver  shall  forthwith  send  notice  of  the  order  to  such  local 
paper  as  the  Board  of  Trade  may  from  time  to  time  direct,  or,  in  default  of 
such  direction,  as  he  may  select.  [Sub-clauses  3  and  4,  formerly  R.  41 
of  1890.] 

(2)  [See  p.  140.] 


The  rule  apparently  does  not  apply  when  an  order  is  made,  before  the  winding-up 
order,  appointing  the  official  receiver  as  interim  provisional  liquidator.  See  R.  37 
of  1903. 

Sub-clause  (1)  of  the  above  rule  is  to  the  same  effect  as  R.  39  of  1R90,  which 
required  three  copies  to  be  sent  to  the  official  receiver.  After  the  separate  registrar's 
office  of  the  High  Court  was  established  the  file  was  directed  to  be  kept  at  that 
office  instead  of  by  the  official  receiver  as  theretofore.  Two  ooples  only  were  sent 
to  the  official  receiver,  and  the  third  copy  was  filed. 

The  official  receiver's  copies  are  disposed  of  as  follows : — 

One  is  kept  for  reference  and  other  use, 

Another  is  served  on  the  secretary  under  R.  41  (1)  (b). 

The  third — for  three  copies  ought  certainly  to  be  sent — ^will  be  forwarded  to 
the  Registrar  of  Joint  Stock  Companies  under  R.  41  (1)  (b)  of  1903,  when  sect.  88 
of  1862  applies.    That  section  is  as  follows : — 


Copy  for 
joint  stock 
registrar. 


Beet.  88  of  1862. — ^When  an  order  has  been  made  for  winding-up  a  company  under 
this  Act,  a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  company  to  the 
Registrar  of  Joint  Stock  Companies,  who  shall  make  a  minute  thereof  in  his  books 
relating  to  the  company. 

This  section  is  part  of  the  gr^^up  coming  under  the  heading  of  **  Winding-up  by 
Court,"  but,  having  regard  to  sect.  161,  it  applies  to  supervision  orders,  and  it  might 
well  be  contended,  therefore,  that  R.  41  of  1903,  or,  at  any  rate,  sub-dause  (1)  (b) 
of  it,  applied  so  as  to  throw  on  the  official  receiver  the  duty  of  sending  a  copy  of  the 
order  to  the  Registrar  of  Joint  Stock  Companies,  if  the  rule  were  not  confined  in  its 
operation  to  compulsory  orders. 

R.  41  (1)  (b)  is  made  on  the  assumption  that  sect.  88  of  1862  does  not  apply  to 
supervision  orders.  Nevertheless,  sect.  88  does  seem  to  apply  to  supervision  orders, 
and  if  this  is  the  case,  the  duty  as  to  forwarding  the  copy  order  is  on  the  liquidator. 

Orders  for  substituted  service  of  winding-up  orders  will  be  in  much  the  same 
form  as  special  orders  for  service  of  petitions,  as  to  which  see  Chap.  I V, 


Notice  to 
registrar  of 
building 
societies. 


Sect.  82  of  Building  Sooieties  Act,  1874.— Notice  of  the  commencement  and 
termination  of  every  dissolution  or  winding-up  [of  a  reg^tered  building  society] 
shall  be  sent  to  the  registrar,  and  registered  by  him.  The  Building  Societies  Act, 
1894,  contains  nothing  to  the  contrary. 

The  notice  must  be  in  duplicate  and  aooording  to  Treasury  Reg.  1895  and 
FormAB. 
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Land  TranifiBr  Bulet ,  1898,  r.  145. — ^In  the  liquidation  of  a  company  any  resolu-  Land 
tion  or  order  appointing  a  liquidator  may  be  filed,  and  referred  to  on  the  regi8t<er,  Transfer 
and,  when  so  registered,  shall  be  deemed  to  be  in  force  until  it  is  cancelled  or      ^  ^* 
aoperseded  on  the  register. 


-    Eeturn  to  be  made  by  the  off  recr  immediately  upon  his  receiving   Form  76a.- 
notice  of  the  making  of  orders  or  provisional  orders  for  winding-up  upturn  to 
COS.      [A  schedule  follows,  with  five  columns,  headed  respectively,  Board  of 
"Name  of  coy,"  ''No.  of  matter,"  **Date  of  order  [if  a  provisional  q  ^o.  69 
order,  off  recr  should  state  «o],"  **  Name  of  petr's  solor,"  **Name  of 
off  recr  to  whom  it  is  proposed  case  should  be  assigned  \any  special 
reason  for  appointing  an  off  recr  out  of  the  usual  rotation  should  he 
stated'].^'    The  form  is  addressed  **  To  the  Inspector-General  in  Cos 
Liqdn,"  and  is  signed  by  one  of  the  off  recrs.] 


The  following  order  is  then  issued  by  the  Board  of  Trade : — 

{Title.) 


Form  76b. 


By  virtue  of  the  powers  conferred  by  the  Cos  (Winding-up)  Act,  ^Jp^fntinjr 

1890,  the  Board  of  Trade  appoints  Mr. ,  one  of  the  off  recrs  in  official 

bankruptcy  attached  to  the  Ct,  to  be  off  recr  of  the  coy  for  all  purposes  '®^^^^* 
under  the  sd  Act. 

Dated  this day  of ^  19—-. 

By  the  Board,  A.  B., 

Inspector-General  in  Cos  Liqn,  duly  authorized  in  that  behalf 
by  the  President  of  the  Board  of  Trade. 

Mr.  G.  Stapylton  Barnes  la  the  senior  official  receiver  and  Mr.  H.  de  Vaux 
Brougham  is  official  receiver.    See  list  in  Appendix  D. 

Except  under  special  circumstances,  the  cases  are  allotted  in  strict  rotation  to  the 
two  official  receivers. 


Gazetting,  &c. 

As  to  notices  for  gazetting,  in  case  of  a  compulsory  winding-up  order,  see  Oompulnory 
B.  41  (1)  (c)  of  190S,  supra,  p.  138.  orden?. 

Prior  to  the  coming  into  operation  of  the  Companies  (Winding-up)  Rules,  1903,  Supervision 
supervision  orders  had,  unless  the  advertisement  was  dispensed  with,  within  twelve  orders. 
days  after  the  date  thereof  to  he  advertised  by  the  petitioner  once  in  the  London 
Gttztite  and  in  such  other  newspapers  as  may  be  directed.    See  Rr.  6  and  63  of  the 
General  Order  of  1862. 

But  the  General  Order  of  1862  was  annulled  by  R.  203  of  1903. 

B.  41  (2)  of  1900. — An  order  for  the  winding-up  of  a  company  subject  to  the 
supervision  of  the  Court  shall,  before  the  expiration  of  twelve  days  from  the  date 
thereof,  be  advertised  by  the  petitioner  once  in  the  London  Gazette^  and  shall  be 
served  on  such  peiaons,  if  any,  and  in  such  manner  as  the  Court  shall  direct. 
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Form  77. 

Gazette 
notice  of 
winding-up 
order. 

Form  103  of 
1903, 


The  appropriate  form  of  notice  for  the  Grazotte  is  prescribed  by  Form  103  (1)  of 
1903.    See  Form  15,  tupra,  Chap.  II. 

As  actually  used  it  is  intituled  in  the  Acts,  and  contains  six  vertical  columns, 
headed  respectively: — (1)  Name  of  company;  (2)  Address  of  registered  offices; 
(3)  Court ;  (4)  Number  of  matter ;  (5)  Date  of  order ;  (6)  Date  of  presentation  of 
petition. 

It  is  signed  and  dated  by  the  official  receiver,  and  addressed— To  the  Inspector- 
General  in  Companies'  Liquidation,  Board  of  Trade,  1,  Horse  Guards  Avenue, 
Whitehall,  London,  S.W. 


Form  78. 

Notice  of 
order  to  wind 
up  for  local 
paper. 


In  the  matter  of  the  [insert  full  title  ofcoy~\  Coy,  Limtd. 

Notice  is  hby  given  that  by  an  order  made  by  [insert  name  of  Ct 
ichich  made  the  order ^  e.g,y  "the  High  Ct  of  Justice'*]  in  the  above 

matter,  dated  the  day  of  ,  19 — ,  It  was  ordered  that,  &c. 

[as  in  order y  e.g,y  **the  sd  coy  be  wound  up  by  this  Ct  under  the  pro- 
visions of  the  Cos  Acts,  1862  to  1900  "  and  that  the  off  recr  attached 
to  the  Ct  be  constituted  prov  liqr  of  the  coy  ]  :  Notice  is  also  hby  given 
that  the  first  meeting  of  creditors  will  be  held  at  [38,  Carey  Street, 

Lincoln's  Inn,  W.C],  on  the  — th  day  of  ,  19 — ,  at  11  o'clock, 

and  the  first  meeting  of  contributories  will  be  held  at  [the  same  place] 
on  the  same  day,  at  12  o'clock. 

Dated  this  — th  day  of ,  19—. 

G.  S.  B.,  off  recr  and  prov  liqr. 

This  was  a  form  frequently  used  before  1903,  but  see  Form  78a. 

The  official  receiver  shall  forthwith  send  notice  of  the  order  (t.^.,  of  a  winding-up 
order)  to  such  local  paper  as  the  Board  of  Trade  may  from  time  to  time  direct,  or, 
in  default  of  such  direction,  as  he  may  select.     (R.  41  (1)  (d)  of  1903.) 

As  to  whether  this  rule  applies  to  supervision  orders,  see  note  to  Form  766. 

A  winding-up  order  is  not  a  judgment  in  rem,  and  if  improperly  made  is  not 
binding  on  strangers.    Bowling  ^  Welby^a  Contract,  (1895)  1  Ch.  663. 


Perm  78a. 

Another 
fabbreviated 
lorm). 
Form  l7  of 
1903. 


Notice  of  Order  to  Wind-up  (for  Newspaper). 

In  the  matter  of Coy,  Limtd. 

The  Cos  Acts,  1862  to  1900. 


Winding-up  order  made  ■ 
meetings : — Creditors  — th 


-th ,  19 — .    Date  and  place  of  first 

— ,  19 — ,  at [tf.y.,  33,  Carey  Street, 

Lincoln's  Inn,  London,  W.C],  at  11   o'clock.     Contributories — th 

,  19 — ,  at [tf.y.,  on  the  same  day  and  at  the  same  place  at 

11.30  o'clock]. 

~— ,  off  recr  and  prov  liqr. 
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[Please  (iddress  all  communications  respecting  this  matter    Form  79. 

to  the  Off  Recr  in  Cos*  Liquidation,  and  quote  the  rr— — r 

name  and  number  of  the  matter, ^  official  ^ 

,_„_.,   .  receiver  of 

{Full  Title,)  winding-up 

Board  of  Trade.  order 

Department  of  the  Off  Eecr  in  Ooe'  liquidation,  (general). 

33,  Oarey  Street,  Lincoln's  Inn, 

London,  W.O., ,  19—. 

I  hby  give  you  notice  that  a  winding-up  order  was,  on  the day 

of ,  19 — ,  made  by  the  High  Ct  of  Justice  in  the  matter  of  the 

above-named  coy,  by  which  order  I  am  constituted  prov  liqr  of  the  sd 
ooy. 

I  am,  your  obedient  servant, 

,  off  recr  and  prov  liqr. 

To . 

The  official  receiveis  in  London  nae  a  form  as  above,  and  send  special  forms  of 
notices  to  the  company's  bankers  and  to  collectors  of  rates  and  taxes.  Each  of 
these  notices,  in  the  first  place,  states  that  a  winding-up  order  was  made  on  a  date 
named,  and  the  notice  to  the  collector  also  states  where  the  company  was  carrying 
on  business. 

The  notice  to  the  banker  then  concludes  as  follows : — 

''I  will  thank  yon,  in  acknowledging  the  receipt  of  this  notice,  to  state  the 
amount  of  the  balance  standing  in  your  books  to  the  credit  of  the  company,  and,  if 
the  same  is  available,  to  forward  a  cheque  for  such  amount.  If  the  pass  book  be 
with  you,  please  cause  it  to  be  written  up  and  forwarded  to  me." 

The  notice  to  the  collector  concludes  as  follows : — 

*^  Any  claim  you  may  haye  against  the  company  for in  respect  of  the  pre- 
mises situate  at aforesaid,  should  be  proved  in  the  ordinary  way,  and  should 

there  be  sufficient  funds  for  the  purpose  you  will  be  entitled  to  payment  in  priority 
to  the  extent  mentioned  in  sect.  1  of  the  Preferential  Payments  in  Bankruptcy  Act, 
1888.  Should  any  proceedings  have  been  commenced  by  you  for  the  recovery  of 
the  said  claim,  such  proceeding's  must  be  discontinued  forthwith,  pursuant  to 
sect.  87  of  the  Companies  Act,  1862." 


Staying  Winding-up  Proceedings. 

8eet.  88  of  1888. — ^The  Court  may  at  any  time  after  an  order  has  been  made  for  Power  of 
winding-up  a  company,  upon  the  application  by  motion  of  any  creditor  or  contribu-  Court  to  stay 
tory  of  the  company,  and  upon  proof  to  the  satisfaction  of  the  Court  that  all  pro-  pwceedmgs. 
ceedings  in  relation  to  such  winding-up  ought  to  be  stayed,  make  an  order  staying 
the  same,  either  altogether  or  for  a  limited  time,  on  such  terms  and  subject  to  such 
conditions  as  it  deems  fit. 

'After  it  has  bden  passed  and  entered  a  winding-up  order  cannot  be  rescinded^ 
although  it  has  been  obtained  by  mistake.    Lyric  Syndicatey  17  T.  L.  R.  162. 

But  clerical  mistakes  or  errors  arising  from  any  slip  or  omission  may  be  corrected 
imder  R.  S.  C.  1883,  Ord.  XXVIII.  r.  11,  as  to  which  see  supra.  Chap.  VI. 

Orders  to  diseharye  winding-up  orders  were  formerly  not  uncommon. 

See  order  to  discharge  in  Toweeater  Co,,  Jessel,  M.  B.,  30th  May,  1878,  B.  1185* 
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The  order  in  that  case  recited  that  the  petitioner  had  been  paid,  that  the  winding- 
up  order  had  not  been  advertised,  and  that  other  creditors  who  appeared  consented. 
Query  ultra  vires.  See  also  Aston  Co.,  45  L.  T.  676,  and  R.  S.  C.  1883,  Ord.  XXVII. 
r.  1 5.  When  an  order  to  discharge  was  made,  it  was  on  the  company  by  their  counsel 
**  undertaking  to  pay  all  costs,  charges,  and  expenses  of  the  said  official  receiyer 
and  provisional  liquidator,  including  the  Board  of  Trade  fees,"  and  i^e  offidal 
receiyer  and  provisional  liquidator  was  ordered  "  to  hand  over  to  the  directors  of  the 
said  company  any  assets  of  the  above-named  company  in  his  hands  upon  pajrment 
of  his  costs,  charge,  and  expenses,  and  the  Board  of  Trade  fees  as  aforesaid." 
badminton  Cycle,  ^.  Co.  (0036  of  1898),  Wright,  J.,  9th  June,  1898. 

An  order  to  discharge  a  superyision  order  was  made  in  Patent  Floor  Cloth  Co., 
8  £q.  664,  but  that  case  was  before  the  Judicature  Acts,  and  the  High  Court  has 
now  no  power  to  rehear  a  case  after  the  order  has  been  drawn  up.  St,  Ntuaire  Co,, 
12  C.  D.  88. 

But  the  proper  course  is  merely  to  stay  proceedings  under  the  winding-up 
order,  and  not  to  discharge  it.  Baxters,  Limited  (0044  of  1898),  Wright,  J., 
June  17,  1898,  W.  K.  (1898)  60.  An  order  to  stay  proceedings  in  a  winding-up. 
wiU  only  be  made  on  the  application  of  a  creditor  or  contributory,  as  provided  in 
the  section  (89)  above  set  forth. 

Until  quite  recently,  orders  to  stay  were  made  almost  as  a  matter  of  course  where, 
the  creditors  and  contributories  consented,  and  the  applicant  was  willing  to  pay  the 
official  fees.     See  supra,  and  Form  79a. 

In  Teleseriptor  Syndicate,  Limited,  (1903)  2  Ch.  175,  Buckley,  J.,  held  that,  in  the 
exercise  of  the  jurisdiction  to  stay  proceedings,  the  Court  should,  so  far  as  possible, 
act  upon  the  principles  which  are  applicable  in  exercising  jurisdiction  to  rescind  a 
receiving  order  or  annul  an  adjudication  in  bankruptcy  against  an  individual,  in 
which  cases  the  Court  refuses  to  act  upon  the  mere  assent  of  creditors  in  the  matter, 
and  considers  not  only  whether  what  is  proposed  is  for  the  benefit  of  the  creditors' 
but  also  whether  the  rescission  or  annulment  wiH  be  conducive  or  detrimental  to 
commercial  morality,  and  to  the  interests  of  the  public  at  large.  In  the  case  above 
referred  to  the  application  to  stay  was  made  by  a  creditor  with  the  assent  of  the 
other  creditors  and  of  the  great  majority  of  the  shareholders ;  but  it  appearing  that 
the  directors  had  not  complied  with  their  statutory  duties  as  to  giving  information 
to  the  official  receiver  or  furnishing  a  statement  as  to  the  afiPairs  of  the  company, 
and  that  the  promoter  had  received  paid-up  shares  from  the  vendor  and  had  made 
gifts  of  paid-up  shares  to  the  directors,  and  that  there  were  other  matters  requiring 
investigation,  the  Court  refused  to  make  an  order  to  stay.  The  application  for  a 
stay  was  subsequently  renewed  after  the  directors  had  complied  with  sect.  7  of 
the  Act  of  1890  and  Rule  58  (2)  of  1890  (now  Rule  53  (2)  of  1903),  as  to  fur- 
nishing a  statement  of  affairs  and  attending  upon  the  official  receiver  (see  infra. 
Chapter  XVI.),  and  the  official  receiver  had  made  his  preliminary  report  under 
sect.  8  of  the  Act  of  1890  (see  Chapter  XVI.),  but  the  application  was  refused. 


{Title,) 

Form  70a*  TTpon  motion  on  the  23rd  April,  1896,  made  unto  this  Ot  by  B.,  of, 
&c.,  and  J.,  of,  &c.,  being  resplj  the  directors  and  also  contributories 
of  the  above-named  coy,  and  upon  hearing  counsel  for  the  applicants, 
and  O.  S.  B.,  the  oft  recr  and  proy  liqr  of  the  above-named  coy  in 
person,  and  upon  reading  the  order  to  ^rind  iq>  the  above-named  coy, 


Order  to  stay 

winding-up 

proceedmgs. 
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dated  Ist  April,  1896,  the  afft  of,  &o.,  and  the  exhibit  X.  therein 
referred  to  (being  the  consent  of  all  the  shareholders  of  the  above- 
named  coy  to  the  stay  of  all  proceedings  under  the  sd  order  of  1st 
April,  1896),  Order  that  upon  payment  by  the  above-named  coy  to  the 
sd  Q.  S.  B.,  as  such  off  recr  and  prov  liqr  as  afsd,  of  the  sum  of 
10/.  lOs.  for  his  fees  and  expenses  as  such  prov  liqr,  all  further  pro- 
ceedings under  the  sd  order,  dated  1st  April,  1896,  be  stayed  [and 
that  the  sd  order  be  discharged].  Oresham  Investment  Co.  (0058  of 
1896),  Vaughan  Williams,  J.,  12th  May,  1896. 
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CHAPTER  X. 


Power  to 

appoint 

interim 

provifiional 

liqoidator. 


Official 

receiver 

becomes 

provisional 

liquidator  on 

winding-up 

order. 


PROVISIONAL  LIQUIDATORS. 

Sect.  85  of  1862. — The  Court  may  also  at  any  time  after  the  presentation  of  such 
petition  {i.e.y  ''for  winding-up  a  company  under  this  Act''],  and  before  the  first 
appointment  of  liquidators,  appoint  provisionally  an  official  liquidator  of  the  estate 
and  effects  of  the  company. 

Sect.  92  of  1862. — ^For  the  purpose  of  conducting  the  proceedings  in  winding-up 
a  company,  and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or 
persons  to  be  called  an  official  liquidator  or  official  liquidators ;  and  the  Court  having 
jurisdiction  may  appoint  such  i>erson  or  persons,  cither  provisionally  or  otherwise, 
as  it  thinks  fit,  to  the  office  of  official  liquidator  or  official  liquidators  ;  in  all  cases  if 
more  persons  than  one  are  appointed  to  the  office  of  official  liquidator,  the  Court 
shall  declare  whether  any  act  hereby  required  or  authorized  to  be  done  by  the  official 
liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  persons. 

As  to  omitting  the  use  of  the  word  "  official,"  see  sect.  4  (3)  of 
1890,  infra. 

This  power  to  appoint  an  interim  provisional  liquidator  still  subsists, 
and  may  be  exercised  at  any  time  before  a  compulsory  winding-up 
order  is  made,  notwithstanding  the  enactments  following : — 

8eet.  4  of  1890.— (1)  On  an  order  being  made  by  the  Court  for  winding-up  a 
company  the  officer  hereinafter  mentioned  shall,  by  virtue  of  his  office,  become  the 
provisional  liquidator  of  the  company,  and  shall  continue  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is  capable  of  acting  as  such. 

(2)  The  said  officer  shall  be  the  official  receiver,  if  any,  attached  to  the  Court  for 
bankruptcy  purposes,  or  if  there  is  more  than  one  such  official  receiver,  then  such 
one  of  them  as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official 
receiver,  then  an  officer  appointed  for  the  piurpose  by  the  Board  of  Trade.  Any 
such  officer  shall  for  the  purpose  of  his  duties  under  this  Act  be  styled  the  official 
receiver. 

(3)  When  a  person  other  than  the  official  receiver  is  appointed  liquidator  of  a 
company  he  shall  be  styled  liquidator  and  not  official  liquidator  of  the  company, 
and  the  provisions  of  the  Companies  Acts  relating  to  the  official  liquidator  shall, 
in  their  application  to  him,  be  construed  as  if  the  word  *' official"  were  omitted 
therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator  until  he  has 
notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies,  and  given 
security  in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade.  He 
shall  g^ve  the  official  receiver  such  information,  and  such  access  to  and  facilities 
for  inspecting  the  books  and  documents  of  the  company,  and  generally  such  aid, 
as  may  be  requisite  for  enabling  that  officer  to  perform  his  duties  under  this  Act. 
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(4)  If  anj  Taoancj  oooors  in  the  offioe  of  liqoidator  of  a  company,  the  official 
receiver  shall,  by  virtue  of  his  office,  be  the  liquidator  during  the  vacancy. 

(5)  The  official  receiver  may  be  appointed  by  the  CJourt  provisional  liquidator  of  And  may  be 
the  company  at  any  time  after  the  presentation  of  the  petition  and  before  a  previously 
•winding-up  order  has  been  made.  ppom 

Sect.  85  of  1862  is  not  repealed  by  the  Act  of  1890,  and  the  express  Outside 
authority  to  appoint  the  official  receiver  to  be  provisional  liquidator  ^^^^on^l 
is  not  to  be  regarded  as  an  implied  repeal  of  that  section,  or  as  pre-  Uquidator. 
eluding  the  Court  from  appointing  any  one  but  the  official  receiver  as 
provisional  liquidator  before  a  winding-up  order. 

"  I  do  not  think  that  it  was  the  intention  of  the  legislature  [by 
sect.  4  (5)  of  1890,  supra]  to  enact  that  the  official  receiver  should  in 
all  cases  be  provisional  liquidator  before  a  winding-up  order  is  made. 
It  is  to  enable  the  Court,  if  it  thinks  fit,  to  appoint  the  official  receiver. 
.  .  .  Under  ordinary  circumstances,  the  Court  would  not  think  of 
appointing  [another  person]  provisional  liquidator,  because  if  they 
did  he  would  only  have  to  act  for  a  very  short  time ;  but  in  case  of  need 
it  might  he  done:''  per  Lindley,  L.  J.,  North  Wales,  8fc.  Co,,  (1892) 
2  Q.  B.  220. 

And  the  power  has  been  exercised  in  various  cases,  e.y.,  by  Chitty,  J., 
in  Unionist  Club,  W.  N.  (1891)  64;  and  see  Form  86,  infra.  The 
invariable  practice  now  is  to  appoint  one  of  the  official  receivers,  with, 
if  deemed  necessary,  liberty  to  him  to  apply  for  the  appointment  of  a 
special  manager,  and  subject  to  such  restrictions  as  may  be  thought 
expedient.     See  Forms  81,  83,  85,  85a. 

But  when  a  winding-up  order  has  been  made  the  Court  has  no 
longer  any  power  in  the  matter,  for  thereupon  the  official  receiver 
becomes,  by  virtue  of  his  office,  provisional  liquidator.  Sect.  4  of  the 
Act  of  1890. 

"  The  language  is  no  longer  optional.  It  is  no  longer  optional  to 
have  a  provisional  liquidator  appointed  after  the  winding-up.  There 
are  officials  of  the  Court,  called  the  official  receivers,  and  they  are  .  .  . 
persons  who  under  the  Act  are  to  be  provisional  liquidators  after  the 
winding-up  order,  and  they  are  to  remain  so  until  other  persons  are 
appointed."  North  Wales  Gunpowder  Co.,  (1892)  2  Q.  B.  220,  per 
Lindley,  L.  J.     And  see  John  Reid  ^  Sons,  Limtd,  (1900)  2  Q.  B.  634. 

B.  81  of  1908.— (1)  After  the  presentation  of  a  petition,  upon  the  application  of  a  Form  of 
areditor,  or  of  a  contributory,  or  of  the  company,  and  upon  proof  by  affidavit  of  application 
Boffident  grounds  for  the  appointment  of  the  official  receiver  as  provisional  liqui-  ^^    ^    ^' 
dator,  the  Court,  if  it  thinks  fit,  and  upon  such  terms  as  in  the  opinion  of  the  Court 
shall  be  just  and  necessary,  may  make  the  appointment. 

(2)  The  order  appointing  the  official  receiver  to  be  provisional  liquidator  shall 
bear  the  number  of  the  petition,  and  shall  state  the  nature  and  a  short  description 
of  the  property  of  which  the  official  receiver  is  ordered  to  take  possession.  [R.  32 
of  1890  varied.] 
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This  rule  only  applies  to  an  appointment  before  the  winding-up 
order,  for  on  that  order  the  official  receiver  ipso  facto  becomes  provi- 
sional liquidator.     See  cases  supra. 

Formerly,  and  even  since  the  Act  of  1890^  the  application  to  appoint 
a  provisional  liquidator  was  commonly  made  by  motion  (see  Mercantile 
Bank  of  Australia^  (1892)  2  Ch.  204).  But  the  practice  now  is  to 
apply  to  the  registrar  by  summons,  which  will,  if  necessary,  be  ad- 
journed to  the  judge. 

It  is  usual  to  apply  for  the  appointment  of  some  person  by  name, 
and  the  application  should  be  supported  by  an  affidavit  as  to  the 
circumstances  which  render  the  appointment  desirable,  and,  where  any 
person  other  than  the  official  receiver  is  to  be  appointed,  as  to  the 
fitness  of  the  proi>osed  liquidator. 

If  the  company  makes,  consents  to,  or  is  shown  not  to  oppose,  the 
application,  the  appointment  is  almost  a  matter  of  course  when  it  is 
asked  that  the  official  receiver  may  be  appointed,  but  if  the  company 
opposes,  special  circumstances  must  be  shown,  e.g.,  insolvency  or 
danger  to  assets.  Cilfoden  Benefit  Building  Society ,  3  Ch.  462 ;  Em- 
merson^s  case,  2  Eq.  231 ;  1  Ch.  433;  Marseilles  Extension  Co,,  W.  N. 
(1867)  68;  Hammersmith  Town  Hall  Co,,  6  C.  D.  112.  Very  special 
circumstances  must  also  be  shown  where  the  application  is  for  the 
appointment  of  any  person  other  than  the  official  receiver.     See  supra. 

Where  the  application  is  not  made  by  or  with  the  approval  of  the 
company,  the  summons  should  be  served  on  the  company.  If  the 
matter  is  urgent,  liberty  to  serve  short  notice  of  motion  can  be  obtained. 
Occasionally  a  provisional  liquidator  is  appointed  ex  parte. 

As  to  the  application  where  the  appointment  of  the  official  receiver 
is  sought,  see  notes  to  Form  96. 


Beetrioting  Sect.  96  of  1868.— The  €k>art  .  .  .  where  [an  official]  liquidator  is  proyinonally 

powers.  appointed,  may  limit  and  restrict  his  powers  by  the  order  appointing  him. 

This  power  is  generally  exercised. 
Eridenoe.  If  the  provisional  liquidator  (not  being  the  official  receiver)  is  to 

carry  on  the  company's  business,  evidence  should  be  forthcoming  to 
show  that  it  is  desirable  so  to  do.  The  facts  that  there  are  contracts  on 
hand,  or  that  the  company's  difficulties  are  only  temporary,  and  that 
serious  loss  would  be  caused  by  stopping  the  business,  or  that  the 
goodwill  is  valuable,  and  would  be  lost  by  stopping,  a£Eord  ground 
for  authorizing  the  liquidator  to  carry  on  the  business,  at  any  rate  to 
some  extent. 

B.  41  of  1903  (see  supra,  p.  137)  provides  that  "when  an  order  that 
a  company  be  wound  up,  or  for  the  appointment  of  the  official  receiver 
as  provisional  liquidator  has  been  made,"  copies  of  the  order  are  to 
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be  sent  to  the  official  reoeiver,  on  whoin  are  imposed  certain  duties  as 
to  serving  and  advertising  the  order.    See  supra^  p.  137. 

If  the  provisional  liquidator  (not  being  the  official  receiver)  is  autho-  Special  bank 
rized  to  cany  on  the  business,  it  may  be  desirable  to  obtain  liberty  to 
open  an  account  with  a  local  bank  where  the  business  is  in  the  country. 
See  Forms  90  and  91. 

Where  application  is  made  for  liberty  to  carry  on  the  business  or  to 
expend  mcmey  on  the  assets,  it  must  be  shown  that  the  assets  are  not 
mortgaged,  e.y.,  to  debenture  holders,  or,  if  they  are,  that  they  largely 
exceed  in  value  the  mortgage  debt ;  for  the  Court  will  not  allow  the  free 
assets  to  be  spent  in  preserving  or  improving  the  mortgagee's  security. 

As  to  application  by  official  receiver  for  appointment  of  a  special  Special 
manager,  see  Ghap.  XI.  manager. 

As  to  remuneration  of  the  official  receiver  as  provisional  liquidator,  Remtmera- 
see  the  Order  as  to  Fees  of  December,  1891,  and  (1892)  2  Ch.  210.         *^*^"* 

Where  a  person  other  than  the  official  receiver  was  appointed,  his 
remuneration  was  fixed  by  the  judge.  See  Unionisi  Cluh^  Limtd 
(U.  0126  of  1891).  And  where  the  winding-up  order  was  discharged, 
an  order  was  made  as  to  the  remuneration  of  the  official  receiver  as 
provisional  liquidator.  See  Form  92a.  And  see  Re  A,  B.  ^  Co,  (No.  2), 
(1900)  2  a  B.  429. 

As  to  security  of  provisional  liquidator :  when  the  official  receiver  is  Secmrity. 
appointed  he  will  not  be  ordered  to  give  security,  but  when  some  other 
person  is  appointed  the  matter  stands  differently.  Sect.  33  of  1890 
repeals  the  words  in  sect.  92  of  1862  empowering  the  Court  to  "  deter- 
mine whether  any  and  what  security  is  to  be  given  by  the  [official] 
liquidator  on  his  appointment "  ;  nevertheless,  it  is  not  considered  that 
sect.  4  (3)  of  1890,  which  provides  that  **  such  a  person  shall  not  be 
capable  of  acting  as  liquidator  untiJ  he  has  notified  his  appointment 
to  the  Eegistrar  of  Joint  Stock  Companies,  and  has  given  security  in 
the  manner  prescribed,  to  the  satisfaction  of  the  Board  of  Trade," 
applies  to  a  provisional  liquidator.  "I  do  not  think  *  liquidator' 
there  does  apply  to  a  provisional  liquidator,  although  he  would  pro- 
bably have  to  give  security  if  he  were  appointed  before  the  winding- 
up,  imless  security  was  specially  dispensed  with."  Per  Lindley,  L.  J., 
North  Wales  Gunpotcder  Co.,  (1892)  2  Q.  B.  223. 

There  appears  to  be  nothing  to  compel  the  Court  to  exact  security  ; 
nor,  on  the  other  hand,  would  it  seem  reasonable  to  hold  that  the 
repeal  of  the  words  in  sect.  92  prevents  the  Court  from  making  an 
appointment  upon  the  undertaking  of  the  appointee  to  give  security, 
or  of  the  petitioner  to  be  liable,  or  conditionally  on  the  appointee 
giving  security. 

The  Court  has,  in  some  cases,  ordered  the  provisional  liquidator  to 
give  security  in  the  manner  prescribed  to  the  satisfaction  of  the  Board 
of  Trade,  and  when  such  an  order  is  made,  the  Board  of  Trade  can 
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approve  the  security  imder  E.  60  of  1903  (formerly  E.  67  of  1890), 
p.  257,  infra.  Mercantile  Bank  of  Australia,  (1892)  2  Ch.  204.  In 
that  case,  North,  J.,  had  made  such  an  order,  but  the  Board  of  Trade 
objected  that  the  rule  only  applied  after  a  winding-up  order;  the 
learned  judge,  however,  thought  diflFerently. 
Workmen's  Having  regard  to  the  Workmen's  Compensation  Act,  1897,  and  to 

A^^SoT^^^  the  possibility  of  the  official  receiver  being  under  personal  liability  in 
respect  of  that  Act  for  injuries  to  workmen  where  he  is  carrying  on 
the  business  of  the  company  as  provisional  liquidator  or  otherwise,  it 
may  be  necessary  for  him  to  consider  the  advisability  of  insuring 
against  such  liability,  and  where  a  special  manager  is  appointed  it 
may  be  desirable  to  make  it  a  condition  of  his  appointment  that  he 
should  guarantee  the  official  receiver  against  liability,  and  that  such 
guarantee  should  be  supplemented  by  insurance  or  sureties. 


Form  80. 

Summons  or 
notice  of 
motion  for 
provisional 
uquidator. 


On  the  part  of  A.,  the  petr  in  this  matter  [or,  of  the  above-named 
coy,  or,  in  case  the  applicon  is  for  the  appointment  of  the  off  recr,  "  of 
A.  B.,  of,  &c.,  a  creditor,"  or  contributory  of  the  above-named  coy], 

that  B.,  of ,  or  some  other  fit  and  proper  person  may  be  appointed 

prov  liqr  of  the  above-named  coy  [here  mention  any  special  powers  and 
directions,  e.g.,  with  power  to  take  possession  of  and  protect  the  assets  of 
the  coy,  and  carry  on  the  business  of  the  coy  until  further  order  ;  and  for 

that  purpose  to  open  an  account  with  the Bank  situate  at ,  and 

to  pay  all  moneys,  hills,  and  notes  received  into  such  hank,  and  to  draw  on 
such  account"],  and  with  such  other  powers  and  directions  as  to  the  Ct 
may  seem  fit. 


Form  81. 

Order 
appointing 


receiver  as 
provisional 
liquidator 
after  pre- 
sentation of 
petition,  and 
before  order 
to  wind  up. 
Form  10  of 
1903. 


the< 


►  day  of  - 


19—. 


{Title.) 

Upon  the  applicon,  &c.,  and  upon  reading,  &c.,  the  Ct  doth  hby 
appoint  one  of  the  ofE  recrs  attached  to  the  Ct,*  to  be  prov  liqr  of 
the  above-named  coy.  And  the  Ct  doth  hby  limit  and  restrict  the 
powers  of  the  sd  off  reor  as  prov  liqr  to  the  following  acts,  that  is  to 
say  [describe  the  acts  which  the  prov  liqr  is  to  he  authorized  to  do  and  the 
ppty  of  which  he  is  to  take  possession]. 

See  note  to  Form  85. 

*  The  form  as  above  was  in  use  before  the  Hules  of  1903. 


Form  82.         Upon  motion  this  day  made  to  the  Ct  by  counsel  for  A.,  of,  &c.,  and 
Appointment    B.,  of,  &c.,  the  petrs  named  in  the  peton  on  the  23rd  July,  1892.    And 
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upon  hearing  counsel  for  the  sd  A.  and  B.,  and  for  the  above-named  of  official 
coy.    And  upon  reading,  &c.,  both  filed  this  day.    This  a  doth  hby  ^j^joj^ 
appoint  Mr.  C.  J.  S.,  the  off  recr  attached  to  this  Ct,  to  be  prov  liqr  of  uquidator 
the  above-named  coy.    Thomas  Daniel  Sf  Co,  (0085  of  1892),  A.  L.  Smith,  J^^^tions, 
L.  J.,  for  Vaughan  Williams,  J.,  28th  July,  1892. 

Saoh  an  order  as  this  is  now  rarely,  if  ever,  made. 


Upon  motion  this  day  made  imto  this  Ct  by  counsel  for  E.,  of,  &c.,     Form  83. 
the  petr  named  in  the  peton  preferred  this  day  unto  this  Ot,  and  upon  Appomtment 
hearing  counsel  for  the  above-named  coy,  and  upon  reading  the  sd  of  official 
peton,  an  afft  of,  &c.,  filed  this  day.     The  Ct  doth  hby  appoint  ^^^^ 
[3/r.  (7.  /.  aS^.,  the  off  recr  attached  to  this  Ct,  prov  liqr  of  the  above-  hquidator  to 
named  coy'].     And  the  Ct  doth  hby  limit  and  restrict  the  powers  of  ^VVh^o^ 
the  sd  off  recr  as  prov  liqr  to  the  following  acts,  that  is  to  say,  to  apply  manager, 
for  the  appointment  of  A.,  of,  &c.,  chartered  accountant,  as  special 
manager,  with  power  to  the  sd  A.  to  sell  the  ppty  and  assets  of  the  sd 
coy.    Liberty  to  the  prov  liqr  to  apply  before  the  hearing  of  the  sd 
peton  if  necessary.     London  Co-operative  Supply  Stores  (007  of  1893), 
Bruce,  J.,  at  Chambers,  5th  Jan.  1893. 

As  to  the  words  in  italics,  see  next  form  and  notes. 

This  kind  of  order  is  now  very  oommonly  made.    Bound  f  Co.,  W.  N.  (1893)  21. 
And  see  note  to  Form  85. 
As  to  special  manages,  see  Chap.  XI.,  and  sect.  5  of  1890. 


{Title.)  Form  83a. 

Ul>on  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  C,  Another, 
the  petr  named  in  the  peton  in  this  matter  on  the  17th  Dec.  1895,  Appointment 
preferred  unto  this  Ct,  and  upon  reading  the  sd  peton  and  the  afft  of,  ^ecelv^as 
&c.     This  Ct  doth  hby  appoint  one  of  the  off  recrs  attached  to  this  Ct  provisional 
to  be  prov  liqr  of  the  above-named  coy  until  the  hearing  of  the  sd  li<l^»<^*^'- 
peton  or  until  further  order.    And  the  Ct  doth  hby  limit,  &c.  \_as  above']. 
To  take  possession  of,  collect,  and  protect  the  assets  of  the  above- 
named  coy,  but  not  to  distribute  or  part  with  the  same  until  further 
order.     Queen's  Hotel  Co.  (00293  of  1895),  Vaughan  Williams,  J., 
20th  Dec  1895. 

As  stated  above,  the  application  is  now  usually  by  summons.  No  particular 
official  receiver  is  appointed  by  the  Court ';  the  Board  of  Trade  nominating  the 
persons  to  act  in  rotation.    See  Form  76b,  and  notes  thereto. 
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Form  84. 

Notification 
to  official 
receiver  of 
order  pro- 
nounced for 

of  official 
receiver  as 
provisional 
liquidator 
prior  to 
winding-up 
order  being 
m^de. 
Form  13  of 
1903. 


Form  86. 

Appointment 
of  official 
receiver  as 
provisional 
liquidator, 
with  restric- 
tions. 


(Title.) 

To  the  Off  Eecr  of  the  Ct. 

(Address,) 

Orders  pronoimced  this  day  by  the  Honorable  Mr.  Justioe [oTy 

as  the  case  may  he]  lot  the  appointment  of  the  off  recr  as  prov  liqr 
prior  to  any  winding-up  order  being  made. 


Name  of 
Company. 


Begistered  Offioe 
of  Company. 


Petitioner's 
Solicitor. 


Date  of 
Presentation 
of  Petition. 


B.  87  of  1908. — ^When  an  order  for  ...  .  the  appointment  of  the  official  receiver 
as  provisional  liquidator,  prior  to  the  making  of  an  order  for  the  winding-up  of  the 
company,  has  been  pronounced  in  Court,  the  registrar  shall,  on  the  same  day,  send 
to  the  official  receiver  a  notice  informing  him  that  the  order  has  been  pronounced. 

The  notice  may  be  in  Form  ....  14,  with  such  variations  as  onoumstanoesmay 
require.    [Formerly  R.  22  of  April,  1892.] 

Upon  the  peton  of  G.,  of ,  &c.,  and  upon  the  adjourned  motion 

this  day  made  unto  this  Ct  by  counsel  for  the  sd  peton  for  the  appoint- 
ment of  a  proY  liqr  of  the  sd  coy,  and  upon  hearing  counsel,  &c.  This 
Ct  doth  order  that  the  sd  peton  do  stand  over  until  Easter  sittings 
next.  And  it  is  ordered  that  the  off  recr  be  appointed  prov  liqr  of  the 
sd  Mercantile  Bank  of  Australia,  limtd.  And  this  Ct  doth  hby  limit 
and  restrict  the  powers  of  the  sd  off  recr  as  such  proT  liqr  to  the 
following  acts,  that  is  to  say : — 

(1.)  To  take  possession  of,  collect,  and  protect  the  assets  of  the  sd 
coy,  but  not  to  distribute  or  part  with  the  same  until  further  order. 

(2.)  To  discharge  rent,  salaries,  and  other  current  expenses. 

(3.)  To  giye  notice  to  determine  employment  of  clerks  and  other 
employees  of  the  sd  coy. 

And  any  of  the  parties  are  to  be  at  liberty  to  apply  as  to  the  bill  of 
exchange  for  40,000/.  drawn  by  the  Commercial  Bank  of  Australia  on 
the  London  branch  of  the  same  bank,  and  accepted  by  such  branch, 
payable  on  the  9th  of  May,  1892. 

And  it  is  ordered  that  the  costs  of  the  petr  and  of  the  sd  coy  of  and 
incidental  to  the  sd  motion  be  costs  in  the  winding-up  of  the  sd  coy. 

Mercantile  Bank  of  Australia  (1892,  M.  089),  North,  J.,  22nd  March, 
1892.     B.  302;  (1892)  2  Ch.  204. 

In  the  High  Court  it  was  formerly  sometimes  stated  which  of  the  oiBoial  reoeiyers 
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was  appointed,  e,g,y  '*  the  senior  official  receiver  attached  to  this  Court.**  Foel 
Chftmog  Co.  (00248  of  1893),  Wright,  J.,  6th  Sept.  1893 ;  H.  Meyer  ^  Co,  (00243 
of  1893),  Wright,  J.,  30th  Aug.  1893.  But  this  practice  is  not  now  followed,  the 
order  in  this  respect  f oUovring  Forms  72a  and  83a. 


Appoint  C.  J,  S.J  the  off  recr  attached  to  the  Ctj  to  be  prov  liqr  of    Form  86a, 
the  above-named  coy.     [Limit  powers  "of  the  sd  off  recr  as  prov  AuoSct 
liqr."] 

1.  To  taking  possession  of  and  protecting  the  assets  of  the  coy. 

2.  To  carrying  on  the  business  of  the  coy  till  further  order. 

3.  To  receiving  and  collecting  the  debts  due  to  the  coy,  and  generally 
to  the  doing  of  such  things  as  may  be  necessary  for  carrying  on  the 
business  of  the  coy  without  the  sanction  of  the  judge.  Carlyle  Press, 
Limtd  (00133  of  1892),  Barnes,  J.,  10th  Oct.  1892. 

As  to  the  words  in  italics,  see  Forms  83a  and  85,  and  notes. 


Upon  motion,  &c.,  of  A.  and  B.,  of,  &c.,  the  petrs  named  in  the  Form  86. 
peton  on  the  19th  Feb.  1891,  preferred,  &c.,  and  upon  hearing,  &c.,  Appointment 
and  upon  reading  (peton  and  affts) :  ofprovisional 

And  the  coy  by  their  counsel  consenting,  and  the  petrs  by  their  (o1[ter  than 
counsel  imdertaking,  to  be  liable  for  the  receipts  of  the  prov  liqr,  oflBcial 
hby  appointed  until  he  shall  have  given  security,  This  Ot  doth  hby  Jl^^  to^^ 
appoint  0.,  of,  &c.,  prov  liqr  of  the  above-named  coy ;  and  it  is  ordered  summon  a 

that  the  sd  0.  do,  on  or  before  the ,  &c.,  give  security  to  be  °^®®^fi^' 

approved  by  the  judge : 

And 'this  Ot  doth  hby  limit  and  restrict  the  powers  of  the  sd  prov 
liqr  to  the  following  acts,  and  to  the  following  matters,  that  is  to  say 
[carry  on  hustness,  and  draw  100/.,  Sfc,"]  : 

And  to  call  a  meeting  to  be  held  on  the  earliest  convenient  day  to 
consider  the  following  questions : — 

1.  Whether  the  coy  shall  continue  its  business. 

2.  Whether  the  coy  should  be  wound  up,  whether  voluntarily,  and 

with  or  without  the  supervision  of  the  Ot,  or  whether  com- 
pulsorily. 
And  it  is  ordered  that  the  sd  0.  act  as  chairman  of  the  sd  meeting. 
National  Wholemeal  Co.,  Kekewich,  J.,  24th  Mar.  1891. 

In  Porlemouth  and  Southsea  Anny  and  Navy  Stores  (00244  of  1893),  Wright,  J.,  as 
yacation  judge,  appointed  a  person  other  than  the  official  receiver  as  interim  pro- 
yisional  liquidator,  on  the  undertaking  of  the  petitioner's  solicitor  '^  to  be  responsible 

for  the  acts  and  defaults  and  receipts  of  the  said ,  as  proyisional  liquidator, 

until  he  shaU  have  given  security  as  hereinafter  mentioned."  The  provisional 
liquidator  was  ordered  to  give  security  for  1,000/.  "  to  the  satisfaction  of  the  Board 
of  Trade."    But,  as  stated  above,  the  ofScial  receiver  is  now  invariably  appointed. 
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Form  87. 

Order  for 
provisional 
Uquidator, 
and  as  to 
security  and 
aocoimts. 


Upon  the  applioon,  &c.,  the  Ot  doth  hby  appoint  H ,  of , 

■  prov  liqr  of  the  above-named  coy,  he  undertaking  [see  supra,  p.  151] 
forthwith  to  give  security  to  the  satisfaction  of  the  Ct,  and  having 
signed  the  registrar's  book  accordingly,  and  the  petr  undertaking  by 
liis  counsel  to  be  liable  for  the  receipts  of  the  sd  prov  liqr  until  he 
shall  have  given  security,  it  is  ordered  that  the  sd  H.  do  account  in 
such  manner  as  the  Ct  shall  direct,  and  that  he  do  forthwith  pay 
all  moneys  secured  by  him  as  such  prov  liqr  into  Ot ;  and  this  Ct  doth 
limit,  &c. 

Where  a  person  other  than  the  official  receiyer  is  appointed  provisional  liquidator, 
it  would  seem  proper  to  insert  in  the  order  a  direction  that  all  moneys  reoeiyed  by 
him  be  paid  into  Court,  or  into  a  special  banking  account,  unless  he  will  require 
such  moneys  for  the  purposes  of  the  order  {e.ff.,  to  carry  on  the  business} ;  for 
sect.  11  (2)  of  1890,  which  requires  liquidators  to  pay  into  the  companies*  liquidation 
account,  only  applies  to  *'  a  company  which  is  being  wound  up  by  order  of  the 
Court,**  and,  therefore,  does  not  operate  until  after  a  winding-up  order.  Accord- 
ingly some  of  the  provisions  as  to  payment  in,  contained  in  orders  under  the  old 
practice,  may  be  adapted.    See  Forms  88  and  90. 


Form  87a. 

Another  on 
application 
01  share- 
holder and 
creditors. 


Upon  the  applicon  by  summons  dated,  &c.,  of  A.,  a  shareholder  of 
the  above-named  coy,  and  W.  [and  others'],  creditors  of  the  above- 
named  coy,  and  upon  hearing,  &c.,  and  upon  reading,  &c.,  and  the 
coy  by  their  counsel  consenting,  and  the  applicants  by  their  counsel 
undertaking  [as  in  Form  86],  until  he  shall  have  given  security  as 
hnftr  directed,  The  judge  doth  hby  appoint  H.,  of,  &c.,  chartered 
accountant,  prov  liqr  of  the  above-named  coy  until  the  hearing  of  the 
sd  peton,  or  until  further  order.  [Order /or  security  as  in  Form  86.] 
And  the  judge  doth  hby  limit  and  restrict  the  powers  of  the  sd  prov 
liqr  to  the  following  acts  and  matters  (that  is  to  say) : 

1.  [Takinj^  possession  and  protecting  assets.    See  Form  H5a,] 

2.  To  carrying  on  the  business  of  the  sd  coy  until  further  order,  but 
so  far  only  as  may  be  necessary  for  the  purpose  of  preserving  the 
business  as  a  going  concern. 

3.  [Receiving,  Sfc,  as  in  Form  85a,  adding]  but  so  far  only,  &c. 
[as  in  2,  supra], 

4.  To  negotiating  for  and  entering  into  a  provisional  contract  (such 
contract  to  be  subject  to  the  approval  of  the  Ct)  for  the  sale  of  the 
business  of  the  said  coy  as  a  going  concern. 

5.  [To  calling  meeting  as  in  Form  86]  for  the  purpose  of  obtaining 
their  approval  to  such  contract,  and  in  the  event  of  such  contract  not 
being  approved  by  the  sd  shareholders  to  call  a  meeting  of  the  sd 
shareholders  to  consider  the  following  questions  [viz.,  continuing 
business  or  winding-up,  as  in  Form  86]. 

[Prov  liqr  to  he  chairman  :  Form  86.] 
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And  it  is  ordered  that  the  costs  of  all  parties  appearing  on  this 
order  of  the  sd  applicon  be  their  costs  in  the  matter  of  the  sd  peton. 

And  it  is  ordered  that  the  sd  H.,  as  such  prov  liqr,  be  at  liberty  to 
open  an  account  with  the  B.  Bank,  situate  at,  &c.,  for  the  purposes  of 
the  sd  coy,  and  to  pay  all  moneys,  drafts,  bills  and  notes  to  be  received 
by  him  into  such  bank,  and  that  he  be  at  liberty  to  draw  on  such 
account  for  all  moneys  required  for  carrying  on  the  sd  business  for  such 
limited  purpose  as  afsd.  Goode,  Marr,  Matthews  Sf  Co.,  00298  of  1898, 
Channell,  J.,  Oct.  18th,  1898. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  M.  and  C,     Form  88. 
the  petrs  named  in  the  peton,  on,  &c.,  preferred  ujito  this  Ct,  and  the  petrs  Order  on 
by  their  counsel  [appointment  of  prov  off  liqr]  undertaking  to  be  answer-  motion 
able  for  the  receipts  of  W.,  hnftr  named,  until  he  shall  have  given  provision^ 
security  as  hnftr  directed,  this  Ot  doth  by  consent  appoint  W..provi-  liquidator, 
sionally  off  recr  of  the  above-named  corporation.    And  it  is  ordered 

that  the  sd  W.  do  on  or  before  the day  of ,  give  security  to 

be  approved  by  the  judge.    And  it  is  ordered  that  the  said  W.  do, 

on  the  day  of ,  and  day  of  ,  and  on  the  same 

days  in  each  succeeding  year,  leave  his  accounts  at  the  Chambers  of 
th^  judge.  And  it  is  ordered  that  all  moneys  to  be  received  by  the 
sd  W.  as  such  prov  off  liqr  be  pd  by  him  into  the  Bank  of  England  to 
the  credit  of  the  account  of  the  prov  off  liqr  of  the  sd  corporation. 
And  this  Ct  doth  hby  limit  and  restrict  the  powers  of  the  sd  W. 
as  such  prov  liqr  to  the  following  cu;ts,  that  is  to  say,  to  take  posses- 
sion of  and  protect  the  assets  of  the  sd  corporation,  but  not  to  dis- 
tribute the  same  until  further  order.  Oriental  Bank  Corporation. 
Chitty,  J.,  3rd  May,  1884.     B.  510. 


Limit  powers  to  take  possession  of  all  the  ppty  of  the  coy  in  England,     Form  89. 
and  to  take  all  steps  necessary  for  the  protection  of  the  coy's  assets  in  Another. 
France,  including   proceedings   for  prosecuting   the  coy's  claim  in  Limitation  of 
the  bankruptcy  of  S.  Phillipart,  contributory  of  the  sd  coy.     Faure  ^^*"* 
Electric  Co.,  Pearson,  J.,  4th  June,  1884.    A.  782. 


^Appointment  of  prov  [off]  liqr,  limit,  Sec.—]  -pOTm  90. 

1 .  To  taking  possession  of  and  protecting  the  assets  of  the  coy.  g-r —. — 

2.  To  carrying  on  the  business  of  the  coy  until  further  order.  liberty  to 

3.  And  to  drawing  and  indorsing  bills,  and  to  advancing  money  to  ?*^  ^^ 
customers,  and  to  doing  such  other  things  as  may  be  necessary  for 
carrying  on  the  business,  without  the  sanction  of  the  judge. 
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Order  that  the  sd  N.,  as  such  proy  [off]  liqr,  be  at  liberty  to  open 
an  account  at  the Bank  for  the  purposes  of  the  coy. 

And  order  that  all  moneys  which  may  be  receiyed  by  him  as  such 
proy  [off]  liqr  be  paid  into  such  account,  and  that  he  be  at  liberty  to 
draw  on  such  account  for  all  moneys  required  for  carrying  on  the  sd 
business. 

And  order  that  if  and  wheneyer  the  balance  at  the  sd  bank  exceeds 
500/.,  the  excess  shall  forthwith  be  pd  by  the  sd  N.  into  the  Bank  of 
England  to  the  credit  of  the  proy  [off]  liqr  of  the  coy.  South  Eastern 
Warehouse  Co,,  Chitty,  J.,  7th  Aug.  1882. 


Form  91.  Upon  the  applicon  of  the  proy  [off]  liqr  of  the  aboye-named  cor- 
Order  giving  poration,  and  hearing  the  solors  for  the  applicant  and  for  the  corpora- 
liberty  to  tion,  &c.,  Order  that  the  applicant  be  at  liberty  to  open  at  the  Bank  of 
^^^^nJ^jj^  England  a  drawing  account  for  current  expenses  and  petty  disburse- 
aooount.  ments  as  such  proy  [off]  liqr  to  the  amount  of  1,600/.,  and  that,  for 

that  purpose,  he  be  at  liberty  to  pay  into  such  account  the  sum  of 
1,000/.  together  with  the  sd  sum  of  500/.  retained  as  afsd.  And  order 
that  the  applicant  be  at  liberty  to  draw  upon  such  account  for  all 
moneys  required  for  necessary  and  proper  payments  to  be  made  by 
him  as  such  proy  [off]  liqr,  and  to  account  for  the  same  on  passing 
his  accounts.  The  Oriental  Bank  Corporation^  Chitty,  J.,  12th  May, 
1884.     B.  562. 

In  the  case  of  Barntd^s  Banking  Co.  a  similar  order  was  made  in  favour  of  the 
official  liquidator.  The  account  was  to  be  at  the  Liverpool  Branch  of  the  Bank  of 
England.    Similar  orders  have  been  made  on  other  oases.    See  Form  87a. 


Form  91a. 

Subsequent 
order  for 
leave  to 
borrow,  &c. 


Upon  the  peton  of,  &c.  [viz.,  the  winding-up  petn.'] 

And  upon  hearing,  &c.,  and  reading,  &c.,  and  all  parties  appearing 
in  this  order  consenting.  It  is  ordered  that  the  sd  H.,  the  proy  liqr  of 
the  sd  coy,  he  at  liherty  to  adyance  or  horrow  for  the  purpose  of 
protecting  the  assets  of  the  ahoye-named  coy,  and  for  carrying  on  the 
husiness  of  the  sd  coy  until  further  order,  a  sum  not  exceeding  200/., 
the  amount  so  to  be  adyanced  or  borrowed  as  afsd,  together  with 
interest  thereon,  to  be  a  first  charge  upon  the  assets  of  the  sd  coy. 
And  it  is  ordered  that  the  further  hearing  of  the  sd  peton  do  stand 
oyer,  to,  &c.  Goode,  Marr,  Matthews  ^  Co.,  00298  of  1898,  Wright,  J., 
Noy.  30th,  1898. 


Form  92. 

Direction  as 


And  H.,  who  was  by  the  sd  order,  dated,  &c.,  appointed  proy  liqr 
of  the  sd  coy,  is  to  be  at  liberty  to  apply  in  chambers  as  to  passing  his 
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acoonnia,  and  for  his  costs  and  remuneration.     Unianiat  Club,  Limited,  to  aoooonts, 
<3hit<7,  J.,  (U.  0126  of  1891).  J^^^tion 

__  ,  of  proyisiosftl 

For  sabsequent  order  in  the  sazne  case  fixing  the  remnneration,  ordering  taxation  Hquidiitor  (in 

and  payment  of  the  costs,  and  declaring  the  priority  in  which  these  and  other  pay-  winding-up 

snents  were  to  be  made,  see  Form  669,  Chap.  XLVII.  order). 

Upon  the  applicon  of  W.,  the  off  recr  and  prov  liqr  of  the  above-   Form  92a. 
named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  order  as  to 
in  person,  and  upon  reading  the  order  to  wind  up  the  sd  coy,  dated,  &c.,  remuneration 
the  order  discharging  the  same,  dated,  &c.,  and  the  report  dated  this  J'^^  ^^^" 
day,  and  the  applicant  admitting  that  he  has  received  from  the  above-  discharged, 
named  coy  the  sum  of  21/.  on  account  of  his  remuneration  as  such  off 
recr  and  prov  liqr  as  af sd,  It  is  ordered  the  applicant  do  retain  such 
sum  of  21/.  for  and  in  discharge  of  his  remuneration  as  such  off 
recr  and  prov  liqr  as  afsd.     Badminton  Cycle,  Sfc.  Co,,  Hood,  Beg., 
Jan.  25th,  1899. 


Upon  the  applicon  of  the  prov  [off]  liqr,  &c.,  Order  that  H.  be    Form  93. 
discharged  from  the  office  of  prov  [off]  liqr  of  the  sd  coy,  and  that  ^IT    T 

his  sd  bond,  dated,  &c.,  entered  into  by  him,  together  witJh  the  taxation  of 

Coy,  limtd,  as  his  sureties,  be  vacated ;  And  order  that  it  be  referred  ^^^dlto^ 
to  the  [taxing-master]  to  tax  the  costs  of  the  sd  prov  [off]  liqr,  and  costs, 
let  him  be  at  liberty  to  apply  for  payment  thof  when  any  funds  are 
available  for  that  purpose.    General  Machinery  Purchase  Co,,  4th  June, 
1877.    A.  1034. 

If  no  winding-np  order  is  made,  the  provisional  liqoidator  (other  than  the  official 
reoeiver)  most,  it  seems,  account  as  the  Court  directs ;  for  by  sect.  20  of  1890,  a 
liquidator  is  only  to  aocoont  to  the  Board  of  Trade  when  he  is  "liquidator  of  a 
company  which  is  lieing  wound  up  by  order  of  the  Court '' ;  but  see  note  to  Form  86, 
p,  151. 

•  On  the  making  of  the  winding-up  order,  the  powers  of  the  provisional  liquidator 
come  to  an  end.  Unless  he  is  the  official  receiver,  he  ceases  to  be  provisional 
liquidator,  and  must  apply  to  the  Court  for  his  discharge,  and  that  he  may  be 
released  from  his  security.  If  one  of  the  official  receivers  has  been  appointed 
interim  provisional  receiver,  on  the  winding-up  order  being  made  the  Board  of 
Trade  usually  again  nominates  him  as  provisional  liquidator. 

Upon  the  applicon,  &c..  Order  that  the  costs  of  the  sd  prov  [off]    Form  94. 
liqr  not  already  taxed  and  allowed,  be  taxed  as  between  solor  and 


client  from  the  time  of  his  sd  appointment  up  to   and  including  Further 

the of ,  1884,  be  taxed  on  the  higher  scale  by  the  [taxing-  taxation. 

master],  and  that  such  costs  when  taxed  be  pd  out  of  the  assets  of 
tiie  corporation.  Oriental  Bank  Corporation,  Chitty,  J.,  10th  July, 
1884.    B.  1024.     British  Farmers'  Co.,  8th  May,  1876.     A.  803. 
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Form  95. 

Another. 
Order  for 
taxation. 


Upon  the  applioon  of  0.,  the  prov  [off]  liqr  of  the  above-named 
coy,  and  upon  hearing  the  solors  for  the  applicant  and  for  the 
[off]  liqr  of  sd  coy,  and  upon  reading,  &c.,  an  afft  of  the  applicant, 
filed,  &c.,  whereby  it  appears  that  the  applicant  has  not  received  or 
pd  any  sum  or  sums  of  money  as  such  prov  [off]  liqr,  [^Order  dis^ 
charge f  and  recognizance ^  ^c,  to  be  vacated"]  ;  and  order  that  the  [taxing- 
master]  do  tax  the  costs,  charges,  and  expenses  of  the  applicant  as 
prov  [off]  liqr  properly  incun*ed  from  the  date  of  his  appointment  up 
to  and  including  this  order,  and  also  the  costs  of  the  petr  of  the 
applicon  to  appoint  the  sd  prov  [off]  liqr  and  consequent  thereon; 
and  order  that  such  costs,  charges  and  expenses  be  pd  out  of  the 
assets  of  the  sd  coy  as  and  when  the  judge  shall  direct.  National 
Funds  Assurance  Co,,  Bacon,  V.-C,  21st  April,  1877.     B.  928. 


Form  96. 

Order  for  pay- 
ment to  late 
provisional 
liquidator  of 
certified 
balance. 


Upon  the  applicon  of  W.,  late  prov  [off]  liqr  of  coy,  and  upon 
hearing  the  solors  for  the  applicant  and  for  C,  the  liqr  of  the  sd  coy, 
and  upon  reading  the  order  dated  5th  Jime,  1877,  the  office  copy  of 
the  recognizance  hnftr  mentd,  the  chief  clerk's  certificate,  dated  8th 
Aug.  1877,  Order  that  the  sd  C,  the  liqr  of  the  sd  coy,  out  of  the 
assets  of  the  sd  coy,  pay  to  the  sd  W.  the  sum  of  53/.  19*.  !</.,  the 
balance  by  the  sd  certificate  certified  to  be  due  to  him  as  prov  [off] 
liqr  of  the  sd  coy.  [^And  order  recognizances  to  he  vacated^]  Lyttl^9 
Iron  Agency,  Limtd.,  9th  Aug.  1877.     B.  1488. 

In  the  above  case  a  sapervision  order  had  been  made  after  the  appointment  of  a 
provisional  liquidator. 


The  Duties  of  Interim  Provisional  Liquidator* 

The  duties  of  an  interim  provisional  liquidator,  that  is  to  say,  of  a 
provisional  liquidator  appointed  after  the  presentation  of  the  petition, 
but  before  a  winding-up  order,  depend  on  the  order  appointing  him. 
Very  commonly  his  powers  are  restricted  to  takiog  possession  of  and 
protecting  the  assets  of  the  company,  and  this  was  the  usual  course 
under  the  old  practice  (and  see  Form  83a).  Sometimes,  however,  his 
powers  are  limited  to  taking  possession  and  to  carrying  on  the 
business  of  the  company  and  for  that  purpose  to  borrowing  a  specified 
sum  of  money  on  the  assets.  See  Chap.  XXVIII.,  and  supra. 
Form  91a.  Sometimes,  too,  where  the  official  receiver  is  appointed 
interim  provisional  liquidator,  his  powers  are  restricted  to  applying 
for  the  appointment  of  a  special  manager.  See  Bound  ^  Co.,  W.  N. 
(1893)  21,  and  Form  83.  Occasionally  the  powers  of  the  interim 
provisional  liquidator  are  limited  to  calling  meetings  of  the  members 
or  creditors  of  the  company  and  reporting  the  result  thereof  to  the 
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Court,  or  reporting  to  the  Court  as  to  whether  there  are  assets 
available  for  unsecured  creditors.  Whatever  his  powers,  the  interim 
provisional  liquidator  should  keep  within  them.  Thus,  if  his  powers 
are  restricted  to  carrying  on  the  business,  he  should  carry  on  the 
business,  and  must  not  consider  that  he  has  a  discretion  to  stop  the 
business ;  but  he  can,  of  course,  apply  to  the  Court  for  directions  if 
he  finds  that  it  is  expedient  to  stop.  So,  where  his  power  is  restricted 
to  taking  possession  of  and  protecting  the  assets,  it  becomes  his  duty 
to  take  possession  of  and  protect  the  assets  accordingly,  and  he  should 
therefore  at  once  take  possession  by  himself  or  his  agents  and  do  all 
that  is  necessary  to  protect;  e,g,^  he  should  give  notice  of  his 
appointment  and  should  take  steps  to  stop  executions  and  the  removal 
of  any  goods  and  trespasses,  and  he  should  see  to  the  insurance  of  the 
property  of  the  company,  and  should  of  course  take  special  care  to 
secure  the  books  of  the  company,  and  should  communicate  with  the 
bankers  of  the  company.  If  the  interim  provisional  liquidator  finds 
that  his  powers  are  not  sufficiently  wide,  e.y.,  if  he  is  appointed 
merely  to  take  possession  of  and  protect  the  assets,  and  he  finds  that 
there  is  a  going  business  which  could  be  sold  if  continued,  or  which 
would  suffer  irreparable  damage  if  discontinued  at  once,  he  can- apply 
to  the  Court  for  liberty  to  carry  it  on  with  consequential  directions 
(see  Form  87a),  and  so  in  regard  to  other  matters.  He  can,  moreover, 
no  doubt  appoint  a  solicitor,  and  within  the  scope  of  the  order  take 
all  necessary  and  legal  proceedings  to  protect  the  assets,  and  his  legal 
expenses  will  no  doubt  be  allowed. 

The  above  observations  apply  whether  the  official  receiver  or  some 
other  person  is  appointed  to  be  interim  provisional  liquidator.  In 
London  cases,  where  application  is  made  for  the  appointment  of  an 
interim  provisional  liquidator,  the  Court  is  strongly  disposed  to 
appoint  the  official  receiver  rather  than  an  outsider,  although,  as 
appears  above,  there  is  clearly  jurisdiction  to  appoint  an  outsider. 
"Where  there  is  an  important  business  to  carry  on,  which  can  only  be 
effectually  carried  on  by  an  expert,  it  certainly  seems  a  more  rational 
course  to  appoint  an  expert  at  once  to  be  interim  provisional  liquidator, 
but  in  several  cases  the  Court  has  preferred  to  appoint  the  official 
receiver  with  liberty  for  him  to  apply  for  a  special  manager.  This 
involves  additional  expense  and  delay,  for  the  special  manager  has  to 
give  security  to  the  satisfaction  of  the  Board  of  Trade,  and  probably 
cannot  act  until  he  has  given  security  (see  sect.  4  (3)  of  1890); 
whereas  if  an  expert  is  at  once  appointed  by  the  Court  as  interim 
provisional  liquidator,  the  Court  can  take  proper  security  and  allow 
him  to  act  at  once.     See  Forms  86 — 88. 

But  the  Court,  on  appointing  the  official  receiver  to  be  provisional 
liquidator  for  the  purpose  of  applying  for  a  special  manager,  sometimes 
gives  leave  for  the  latter  to  act  at  once. 
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OHAPTEE  XI. 


SPECIAL    MANAGEB. 


When  official 
receiver  may 
apply. 


Security  and 
remuneration. 


Sect.  5  of  1890. — (1)  Where  the  official  receiver  becomes  the  liquidator  of  a 
company,  whether  provisionally  or  otherwise,  he  may,  if  satisfied  that  the  nature 
of  the  estate  or  business  of  the  company,  or  the  interests  of  the  creditors  or  con- 
tributories  g^erally,  require  the  appointment  of  a  8i>eoial  manager  of  the  estate  or 
busiDess  of  the  company  other  than  himself,  apply  to  the  Court  to,  and  the  Court 
may  on  such  application  appoint  a  special  manager  thereof  during  such  time  as  the 
Court  may  direct,  with  such  powers,  including  any  of  the  powers  of  a  receiver  or 
manager,  as  may  be  entrusted  to  him  by  the  Court : 

(2)  The  special  manager  shall  g^ve  such  security  and  account  in  such  manner  as 
the  Board  of  Trade  direct  [see  Chap.  XIX.] : 

(3)  The  special  manager  shall  receive  such  remuneration  as  may  be  fixed  by  the 
Court. 


An  application  under  this  section  can  only  be  made  by  tbe  official 
receiyer.    See  Form  83. 

So,  also,  sect.  12  of  the  Bankruptcy  Act,  1883,  empowers  the  official 
receiver,  on  the  application  of  a  creditor,  if  ''satisfied,''  &c.  (as  aboye), 
to  appoint  a  manager,  and  if  be  refuses  to  make  such  an  appointment, 
the  Court  cannot  interfere.  He  Whittaker,  50  L.  T.  510;  and  see  Re 
Bankruptcy  Petition,  69  L.  J.  Q.  B.  222 ;  82  L.  T.  798.  As  to  the 
position  of  a  special  manager  in  bankruptcy  when  the  petition  is  dis* 
missed,  see  Re  A.  B.  ^  Co.  {No.  2),  (1900)  2  Q.  B.  429. 

The  official  receiver  is  often  appointed  provisional  liquidator  for  the 
sole  purpose  of  applying  for  the  appointment  of  a  special  manager. 
Bound  ^  Co.,  W.  N.  (1893)  21 ;  and  see  Form  83. 

Report  on  B.  48  of  1908.— (1)  An  application  by  the  official  receiver  for  the  appointment  of 

applying  for.  ^  gpecial  manager  shall  be  supported  by  a  report  of  the  official  receiver,  which  shall 
be  placed  on  the  file  of  prooeeding^,  and  in  which  shall  be  stated  the  amount  of 
remuneration  which,  in  the  opinion  of  the  official  receiver,  ought  to  be  allowed  to 
the  special  manager.  No  affidavit  by  the  official  receiver  in  support  of  the 
application  shall  be  required : 

(2)  The  remuneration  of  the  special  manager  shall,  unless  the  Court  otherwise  in 
any  special  case  directs,  be  stated  in  -the  order  appointing  him»  but  the  Court  m«y 


Digitized  by 


Google 


SPECIAL  MANAGER.  15& 

at  anj  sabsequent  tiine  for  good  oanae  shown  make  an  order  for  payment  to  the 
^>eoial  manager  of  farther  remuneration : 

(3)  A  cop7  of  the  order  appointing  a  special  manager  shall  be  transmitted  to  the 
Board  of  Trade  hj  the  official  receiver :     [B.  42  of  1900  amended.] 

See  Form  of  report,  Form  96a. 

The  appUcation  may  be  made  bj  summons,  whicb,  at  any  rate  if  the  Summons, 
application  is  before  a  winding-up  order  has  been  made,  should  be 
served  on  the  company.    See  Form  97. 

As  to  the  powers  of  the  committee  of  inspection  in  regard  to  liqui- 
dators, see  Chapter  XXU. 


{Title.) 
The  senior  off  recr  reports  to  the  Ot  as  follows: — By  an  order   Form 06a. 


of  the  Ot  made  in  the  above  matter  on  the  9th  Sept.,  1896,  he  was  Report  by 
api>ointed  prov  liqr  with  power  (inter  alia)  to  apply  for  the  appoint-  official 
ment  of  a  special  manager,  if  necessary.     Under  a  peton  to  wind  up  supporting 
presented  against  the  coy  in  Jan.,  1895,  the  off  recr  became  the  application 
prov  liqr  and  subsequently  the  liqr.    Under  this  peton  Mr.  X.  Y.  was  manl^OT. 
appointed  special  manager  upon  the  applicon  of  the  off  recr,  such 
appointment  being  then  considered  necessary  by  reason  of  the  special 
nature  of  the  coy's  business,  and  the  varied  questions  which  were 
arising  from  time  to  time  as  to  the  mode  of  dealing  with  goods  in 
course  of  shipment,   bills  of  lading,  claims  for  freight,  claims  of 
stoppage  in  transit,  and  other  matters.    The  nature  of  the  coy's 
business  has  in  no  way  changed  since  1895,  and  the  off  recr  is  there- 
fore of  opinion  that  it  is  necessary,  in  the  interests  of  the  creditors 
generally,  that  a  special  manager  of  the  estate  and  business  of  the 
coy  other  than  himself  should  be  appointed,  and  that  in  his  opinion 
Mr.  X.  T.,  of,  &c.,  should  be  so  appointed.     The  off  recr  understands 
that  Mr.  X.  Y.  has  consented  to  accept  that  appointment  upon  a 

remuneration  of /.  a  week,  which,  in  his  opinion,  ought  to  be 

allowed. 

Dated  this  2nd  day  of  Oct.  1896. 

(Signed)        Q.  T., 

Assistant  Off  Recr. 
The  above  is  taken  from  a  form  actually  used. 


Upon  the  applicon  of  the  off  recr  and  liqr,  and  hearing  the  solors  for    Form  97. 
the  applicant  and  for  the  coy,  and  upon  reading  the  order  dated  the  q  ,„ 


26th  Jan.  1891,  and  the  afft  of  W.  S.  filed  the  26th  Feb.  1891,  it  is  appointing 
ordered  thatM.,  of,  &c.,  in  the  Oity  of  London,  chartered  accountant,  be  *^*®°^^ 
appointed  special  manager  of  the  estate  and  business  of  the  sd.coy 
until  the  peton  in  this  matter  shall  be  heard  and  disposed  of,  or  a  liqr 
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of  the  sd  coy  be  duly  appointed  thereunder,  or  until  further  order,  on 
his  giving  security  to  the  satisfaction  of  the  Board  of  Trade,  and  that 
the  powers  and  duties  of  the  sd  special  manager  be  limtd  to  carry iEg 
on  under  the  supervision  and  control  of  the  off  recr  or  liqr,  so  far  as 
may  be  requisite  to  give  effect  to  existing  contracts  and  sales,  of  the 
timber  business  and  taking  possession  of  the  goods,  moneys,  and  docu- 
ments of  the  coy ;  and  it  is  ordered  that  the  remuneration  of  the  sd 
special  manager  be  fixed  after  the  duties  of  the  special  manager  shall 
have  ceased ;  and  it  is  ordered  that  the  sd  special  manager  do  pay  over 
to  the  off  recr  all  moneys  belonging  to  the  estate  or  business  of  the  sd 
coy  which  may  come  to  his  hands,  of  which  money  a  statement  is  to  be 
brought  in  to  the  off  recr  by  the  sd  special  manager  weekly ;  any 
moneys  required  for  current  expenditure  and  disbursements  are  to  be 
pd  out  of  moneys  to  be  provided  from  time  to  time  by  the  off  recr,  not 
exceeding  the  amount  so  paid  in  by  the  special  manager  as  afsd,  and 
available  for  such  purpose,  and  an  account  of  such  expenditure, 
together  with  the  vouchers,  is  to  be  delivered  weekly  to  the  off  recr ; 
and  it  is  ordered  that  the  accounts  of  the  sd  special  manager  be  verified 
by  aff t  as  and  when  required  by  the  off  recr.  Simson  and  Mason,  Limtd, 
Kekewich,  J.,  80th  Jan.  1891. 


Form  98. 

Another. 


Upon  the  applicon  by  summons  dated,  &c.,  of  the  off  recr  and  prov 
liqr  of  the  above-named  coy,  and  upon  hearing  the  solors  for  the 
applicant,  for  the  coy,  and  for  8.,  the  petr  named  in  the  peton  pre- 
ferred unto  this  Ct  the  5th  Dec.  1892,  and  upon  reading  the  order 
dated  the  10th  Dec.  1892,  and  the  report  of  the  off  recr  dated,  &c.,  the 
Ct  doth  hby  appoint  N.,  of,  &c.,  special  manager,  with  power  to  carry 
on  the  business  of  the  sd  coy  as  from  the  10th  Dec.  1892,  and  to  pay 
current  expenses  out  of  any  moneys  in  his  hands,  and  out  of  any 
moneys  to  be  received  by  him,  the  remuneration  of  the  sd  N.  to  be 
the  same  as  he  had  hitherto  received  from  the  sd  coy;  and  it  is 
ordered  that  the  sd  N.  do  within  twenty-one  days  give  security  to  the 
satisfaction  of  the  Board  of  Trade  ;  and  it  is  ordered  that  the  sd  N.  do 
account  to  the  off  recr  as  and  when  directed  by  him.  Queen  Anne^s, 
Sfc.  Mansions,  Limtd,  00179  of  1892,  14th  Dec.  1892. 


Another. 


Form  98a.  Upon,  &c.,  the  Ct  doth  hby  appoint  T.  P.  A.  special  manager  of  the 
business  of  the  sd  coy  until  the  hearing  of  the  sd  petition,  or  until 
further  order,  the  sd  T.  F.  A.  to  be  at  liberty  to  sell  the  ppty  and 
assets  of  the  sd  coy ;  and  it  is  ordered  that  the  sd  T.  F.  A.  do  within 
fourteen  days  give  secUrity  to  the  Board  of  Trade,  pursuant  to  the 
Cos  Winding-up  Eules,  1890  ;  and  it  is  ordered  that  the  sd  T.  F.  A.  do 
account  to  the  off  recr  as  and  when  directed  by  him ;  and  the  question 
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as  to  ihd  remunerafcion  of  the  sd  T.  F.  A.  is  adjourned.    Liberty  to 
apply.   London  Co-operative  Supply  Stores  (007  of  1893),  20th  Jan.  1892. 


Upon  the  applicon  of  the  off  recr  and  liqr,  and  upon  reading  his  Form  98b. 

report  dated  the day  of ,  19 — ,  that  the  nature  of  the  estate  General  form 

and  business  of  the  coy  requires  the  appointment  of  a  special  manager  of  order, 
of  the  estate  and  business  of  the  coy  other  than  himself,  it  is  hby 

ordered  that ,  of ,  be  appointed  special  manager  of  the  estate 

and  business  of  the  sd  coy  until  ,  on  his  giving  security  to  the 

satisfaction  of  the  Bo£urd  of  Trade.     And  it  is  further  ordered  that  the 

remuneration  of  the  sd  special  manager  be .     And  it  is  further 

ordered  that  the  sd  special  manager  shall,  unless  otherwise  directed  by 
the  Ct,  act  under  the  directions  of  the  off  recr,  and  shall  pay  over  to 
the  off  recr  aU  moneys  belonging  to  the  estate  or  business  of  the  sd 
coy  which  may  come  to  his  hands,  of  which  moneys  a  statement  shall 
be  brought  in  to  the  off  recr  by  the  sd  special  manager  weekly,  and 
that  any  moneys  which  may  be  required  for  current  expenditure  and 
disbursements  shall  be  pd  out  of  moneys  to  be  provided  from  time 
to  time  by  the  off  recr,  not  exceeding  the  amount  so  pd  in  by  the  special 
manager  as  afsd  and  available  for  such  purpose,  and  an  account  of  such 
expenditure,  together  with  the  vouchers,  shall  be  delivered  weekly 
to  the  off  recr.  And  it  is  further  ordered  that  the  accounts  of  the  sd 
special  manager  shall  be  verified  by  afft  as  and  when  required  by  the 
off  recr. 

Dated  this day  of  — — ,  19 — . 


Security  and  Account 

Er.  60  and  61  of  1908  apply  both  to  special  managers  and  liquidators  (other  than 
the  official  reoeiyer).  They  point  ont  to  whom,  how,  and  at  whose  cost,  the 
seonrity  is  to  be  giyen,  and  what  is  to  be  done  in  case  of  failure  to  give  or  keep  up 
the  required  security,  and  are  printed  in  extenso  in  Chap.  XIX. 

The  form  of  certificate  of  the  Board  of  Trade  that  security  has  been  given  will  be 
found  in  the  same  chapter. 

E.  49  Of  1903.— Every  special  manager  shall  account  to  the  official  receiver,  and 
the  special  manager's  accounts  shall  be  verified  bj  affidavit,  and,  when  approved 
by  the  official  receiver,  the  totals  of  the  receipts  and  payments  shall  be  added  by 
the  official  receiver  to  his  accounts.  [Formerly  B.  172  of  1890,  which  was  taken 
from  Bank.  B.  344.] 


Upon  the  applicon  of  B.,  the  off  recr  and  prov  liqr  of  the  above-   Form  98c. 
named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  Another. 
in  person,  and  the  solors  for  \^petr  and  coy  as  in  Form  98],  and  upon  Before  "^d- 

p.  M  i°8r-«po 


Digitized  by 


Google 


162  WINDING-UP  BY  THE  COURT.  [ChAP.  XI. 

reading,  &o.,  It  is  ordered  that  0.,  of,  &o.,  be  appointed  special  manager 
of  the  estate  and  business  of  the  sd  coj,  as  from  the  19th  day  of  Jan. 
1899,  until  the  sd  peton  shall  be  heard  and  disposed  of,  with  power 
to  carry  on  the  business  of  the  sd  coy,  to  pay  the  possession  fees  due 
to  judgment  creditors  in  possession,  and  to  pay  current  expenses  out 
of  any  moneys  to  be  received  by  him,  the  remuneration  of  the  sd  C. 
to  be  a  payment  of  the  sum  of  21.  10«.,  and  a  weekly  remuneration  of 
3/.  Is.  6d.  [^Order  to  give  security  and  account  as  in  Form  98].  And  it  is 
further  ordered  that  the  applicant  as  such  off  recr  and  prov  liqr  as 
afsd,  for  the  purpose  of  carrying  on  the  business  of  the  sd  coy,  be  at 
liberty  to  borrow  such  sums  as  he  may  require,  not  exceeding  in  the 

whole /.,  at  a  rate  of  interest  not  exceeding  bl.  p.c.p.a.,  such  sums 

and  the  interest  thereon  to  constitute  a  first  charge  upon  the  assets  of 
the  sd  coy.    Cellademaj  Ltd  (0030  of  1899),  Hood,  Eeg.,  Feb.  2nd,  1899. 


Form  99. 

Affidavit  by 

special 

manager 

verifying 

account. 

Form  20  of 

1900. 


.,of. 


(Title.) 
-,  make  oath  and  say  as  follows : — 


1.  The  account  hereunto  annexed  marked  with  the  letter  A,  produced 
and  shown  to  me  at  the  time  of  swearing  this  my  afPt,  and  purporting 
to  be  my  account  as  special  manager  of  the  estate  or  business  of  the 
above-named  coy,  contains  a  true  account  of  all  and  every  sums  and 
sum  of  money  reed  by  me  or  by  any  other  person,  or  persons  by  my 
order  or  to  my  knowledge  or  belief  for  my  use  on  account  or  in  respect 
of  the  sd  estate  or  business. 

2.  The  several  simis  of  money  mentd  in  the  sd  account  hereby  verified 
to  have  been  pd  or  allowed  have  been  actually  and  truly  so  pd  and 
allowed  for  the  several  purposes  in  the  sd  account  mentd. 

3.  The  sd  account  is  just  and  true  in  all  and  every  the  items  and 
parlars  therein  contained,  according  to  the  best  of  my  knowledge  and 
belief. 

Sworn,  &c. 
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CHAPTER  Xn. 

EVIDENCE. 


to  books. 


The  Books,  and  Inspection  thereof. 

Seet.  154  of  1862. — ^Where  any-  company-  is  being  wound  up,  all  books,  aooonnts, 
and  documents  of  the  company  and  of  the  liquidators  shall,  as  between  the  oontri- 
butories  and  the  company,  be  primd  facie  evidence  of  the  truth  of  all  matters 
purporting  to  be  therein  recorded. 

Accordingly,  under  the  practice  prior  to  1891  it  was  generally  deemed  expedient, 
in  the  case  of  a  compulsory  winding-up,  to  put  the  books  in  evidence  at  an  early 
period,  and  at  any  rate  before  proceedings  were  taken  to  settle  the  list  of  contribu- 
toriee.  And  it  would  seem  convenient  to  follow  this  practice.  The  following  shows 
the  form  of  affidavit  commonly  used  :— 

Formal  parts  :  see  Form  11.  Form  100. 

1.  I  was  appointed  liqr  of  the  coy  on  the day  of .  Affidavit  of 

2.  I  believe  that  the  books  now  shown  to  me  at  the  time  of  swear-  liquidator  as 
ing  this  my  afft,  and  severally  marked  1,  2,  3,  &o.,  are  reaply  the 
ledger,  journal,  cash-book,  allotment-book,  register  of  transfers,  guard 
book  of  transfer  deeds,  share-ledger,  directors*  minute-book,  com- 
mittee minute-book,  certificate-book,  guard  book  of  share  applicons, 
book  of  receipts  for  deposits,  and  guard  book  of  all  letters  belonging 
to  the  sd  coy. 

3.  The  books  hnbefore  referred  to,  and  marked  as  hnbefore  mentd, 
were  handed  to  me  by  S.,  the  o£P  recr  when  I  was  appointed  liqr  thof. 
And  my  belief  afsd  is  grounded  on  information  furnished  me  by  the 
sd  oft  recr  and  the  secretary  and  managing  director  of  the  sd  coy  and 
on  the  contents  of  the  sd  books. 


1.  I  was  the  secretary  of  the  above-named  007  from until  the   Form  101. 

sd  coy  was  ordered  to  be  wound  up  on .  Affidavit  bv 

2.  The  books  which  are  produced  to  me,  and  marked  resply  A  to  secretaiy  as 
N,  are  the  books  of  the  sd  coy,  and  used  by  the  sd  coy  during  the  time  *®  Ixw^* 
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it  carried  on  business  up  to  the  date  of  its  being  wound  up  as  afsd, 
and  are  resply  distinguished  with  their  marks  and  numbers  in  the 
schedule  to  this  mj  afft. 

One  oolamn  of  the  Sohedule  will  be  headed  **  Marks,'*  and  the  other  "  Descrip- 
tion of  Book,"  a  book  being  described,  e.ff,,  thus—"  Ledger  from  1st  July,  1896,  to 
December  31st,  1895.'' 


Inspection  undm'  Sect.  156  of  1862, 

8«ct.  156  of  1862.— Where  an  order  has  been  made  for  winding-up  a  company 
by  the  Court,  or  subject  to  the  supervision  of  the  Court,  the  Court  may  make  such 
order  for  the  inspection  by  the  creditors  and  contributories  of  the  company  of  its 
books  and  papers  as  the  Court  thinks  just,  and  any  books  and  papers  in  the  posses- 
sion of  the  company  may  be  inspected  by  creditors  or  contributories,  in  conformity 
with  the  order  of  the  Court,  but  not  further  or  otherwise. 

After  a  company  has  gone  into  liquidation,  the  right  to  inspect  the  register  of 
members  given  by  sect.  32  of  1862  comes  to  an  end,  certainly  so  far  as  persons  not 
creditors  or  contributories  are  concerned.  Kent  CotUJUlds  Syndieatey  (1898)  1  Q.  B. 
754.  And  the  last  words  of  sect.  156  show  that  a  creditor  or  contributory  can  only 
get  inspection  under  order  of  the  Court.  "  The  true  meaning  of  sect.  32  is  that  it 
only  applies  to  a  company  which  has  not  gone  into  liquidation."  Per  A.  L.  Smith, 
L.  J.,  in  the  case  last  cited. 

The  word  ''books"  in  sect.  156  includes  the  register  of  mortgages  to  be  kept 
under  sect.  43  of  1862,  and  after  a  compulsory  or  supervision  order  the  power  to 
order  inspection  by  a  creditor  or  contributory  gfiven  by  sect.  43  ceases,  and  the  only 
right  of  inspection  is  under  sect.  156.  Somerset  v.  Land  Securitiet  Cfe.,  W.  K. 
(1897)  29. 

The  word  **  books "  also  includes  the  regpister  of  shareholdefs.  See  Kent  Goal* 
yields  Syndicate,  stipra. 

Orders  are  frequently  made  under  sect.  156  for  the  inspection  of  books  and  papers 
of  the  company  by  contributories  and  creditors.  See  Credit  Co.,  11  CD.  256 ; 
Oooch^a  Case,  7  Ch.  207 ;  Yorkshire  Fibre  Co,,  9  Eq.  650 ;  Imperial  Land  Co,,  W.  N. 
(1882)  173 ;  49  L.  T.  147. 

But  the  section  does  not  enable  the  Court  to  make  orders  against  a  person  not 
in  possession  of  the  documents.    North  Brazilian  Co.,  37  C.  Div.  87. 

A  right  to  inspect  sometimes  includes  the  right  to  take  copies.  Mutter  y.  Eastern 
and  Midlands  Rail.  Co.,  38  C.  D.  92;  Nelson  v.  Anglo-American,  ^c.  Agency  Co., 

(1897)  1  Ch.  130.  These  cases  were  decided  on  the  construction  of  sect.  28  of  the 
Companies  Clauses  Act,  1856,  and  North,  J.,  held  that  there  was  a  right  to  take 
copies  under  sect.  32  of  the  Act  of  1862.    Boord  v.  African  Comolidated,  ^.  Co., 

(1898)  1  Ch.  696.  But  that  case  was  overruled  in  Balaghat  Gold  Mining  Co.,  (1901) 
2  K.  B.  665,  in  which  the  Court  of  Appeal  held  that  sect.  32  did  not  give  the  right 
to  take  extracts  from  or  make  copies  of  the  entries  in  the  register. 

A  summons  is  the  proper  form  of  application. 

As  to  calling  in  accountant  or  other  agent,  see  £x  parte  Buchanan,  15  W.  B.  99  ; 
Beavan  v.  Webb,  (1901)  2  Ch.  59. 

Where  there  is  a  right  to  take  copies  under  an  order,  the  person  entitled  need 
not  pay  for  copies  if  he  makes  them  himself.    Aratico  Co.,  W.  N.  (1899)  134. 
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Upon  the  applicon  of  B.,  a  director  and  contributory,  order  that  the    Form  102. 
applicant,  his  solors  or  agents,  be  at  liberty  at  all  reasonable  times  Q^^^f^ 
to  inspect  the  books,  papers,  and  documents  of  the  coy,  and  to  take  inspection 
copies  and  abstracts  thof,  and  extracts  therefrom,  as  the  applicant  may  ^^^'15^  ^f 
be  advised,  at  his  expense.     And  it  is  ordered  that  the  sd  [off]  liqr  do  1862. 
produce  such  books  and  do  act  accordingly.    And  order  that  the  costs 
of  the  sd  [off]  liqr  of  this  applicon  be  costs  in  the  winding-up,  and 
that  the  applicant  do  pay  to  the  sd  [off]  liqr,  or  his  solors,  the  costs  of 
Buch  inspection  or  production.     Devon  and  Cornwall  Co,,  Fry,  J., 
16th  March,  1883.    A.  368. 


Upon  the  applicon  of  H.,  a  contributory  of  the  above-named  coy,    Form  103. 
and  upon  hearing  the  solors  for  A.,  the  liqr  of  sd  coy,  and  for  the  Another, 
applicant,  and  upon  reading  an  order  dated  21st  March,  1877,  Order 
that  the  sd  H.,  his  solor  or  agent,  be  at  liberty  at  all  reasonable  times, 
upon  giving  reasonable  notice,  to  inspect  and  peruse  at  the  office  of 

the  sd  A.,  situate  at ,  the  several  books,  deeds  and  writings  of  the 

sd  coy,  and  the  depositions  of  witnesses  taken  in  these  matters,  in  the 
possession,  custody,  or  power  of  the  sd  W.  as  liqr  of  the  sd  coy, 
or  his  solors  or  agents.  And  order  that  the  sd  H.,  his  solors  or 
agents,  be  at  liberty  to  take  notes  therefrom,  or  abstracts  thof,  or 
extracts  therefrom,  as  he  may  be  advised,  at  his  own  expense. 
And  order  that  the  sd  W.,  upon  reasonable  notice,  produce  the  sd 
books,  deeds,  writings,  and  depositions  on  the  examination  at  the 
applicant's  instance  of  any  witnesses  in  these  matters,  and  at  any 
hearing  before  the  Ct  in  these  matters  at  the  instance  of  the  applicant 
as  the  sd  applicant  shall  require.  And  order  that  the  costs  of  the 
production  by  the  sd  liqr  of  the  sd  books,  &c.,  in  pursuance  of  this 
order  be  reserved.  Planet,  8fc,  Co,,  Malins,  V.-C,  27th  June,  1878. 
B.  1286. 


Upon  the  applicon  by  summons  dated,  &c.,  of  G.  H.,  A.  L.,  &c.,  share-    Form  104. 
holders  in  the  above-named  coy,  and  upon  hearing  the  solors  for  the  .Mother  order 
applicants,  and  G.  8.  B.,  the  off  recr  and  liqr  of  the  above-named  coy,  to  inspect, 
appearing  in  person,  and  upon  reading  the  order  to  wind  up  the  sd 
coy  dated,  &c.,  It  is  ordered  that  the  sd  G.  S.  B.  do  at  all  reasonable 
times,  upon  reasonable  notice,  produce  to  the  applicants  or  to  their 
solors,  at  the  office  of  the  Off  Eecr  in  Cos  Liquidation,  situate   at 
33,  Carey  Street,  Lincoln's  Lin,  all  books  and  documents  in  his  posses- 
sion or  power  relating  to  the  above-named  coy  prior  to  the  date  of  the 
winding-up  order  herein.     And  it  is  ordered  that  the  applicants  and 
their  solors  be  at  liberty  to  inspect  and  peruse  the  documents  so  pro- 
duced and  to  take  copies  and  abstracts  thof,  and  extracts  therefrom, 
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as  the  applicants  may  be  advised,  at  their  own  expense.  Stamp 
Distribution  {Parent)  Co.  (0044  of  1895),  Hope,  Eeg.,  4th  May,  1896. 
See  Mutual  Society y  22  C.  D.  714 ;  and  see  the  order  in  Morgan  NeicS" 
paper  Co.,  16th  Nov.  1898. 


Form  105.  Upon  the  applicon  of  A.  E.,  liqr  appointed,  &o..  Order  that  the 
Order  on  bank  Birmingham  Banking  Coy  do  produce  to  the  sd  A.  E.,  at  the  pre- 
to  permit 
inspection  of 


company's 
books,  &c. 


mises  of  the  bank,  all  books,  papers,  writings,  or  other  documents 
in  their  custody  or  possession,  relating  to  the  Birmingham  Brewery 
Coy,  and  particularly  the  several  books  containing  entries  of  moneys 
pd  into  the  sd  bank  by  the  above  coy,  or  by  the  late  liqrs  thof,  or 
either  of  them,  to  any  credit  on  account  of  the  above  coy,  or  of  the 
liqrs  thof,  or  of  moneys  pd  out  by  the  sd  bank  to  the  order  of  the 
directors  of  the  sd  coy,  or  of  the  sd  late  liqrs,  or  either  of  them,  on 
such  account,  out  of  such  credit.  And  order  that  A.  E.,  on  payment 
of  costs  of  inspection,  be  at  liberty  to  inspect,  at  the  premises  of  the 
bank,  aU  such  books,  &o.,  and  to  take  copies  of,  and  extracts  from,  all 
such  entries  as  he  may  be  advised.  Birmingham  Brewery  Co.,  Kay,  J., 
12th  Nov.  1883.    A.  1903. 


Impection  of  File  of  Proceedings. 

High  Court.  R.  16  of  1903. — All  petitions,  affidavits,  summonses,  orders,  proofs,  notices, 
depositions,  bills  of  costs,  and  other  proceedings  in  the  High  Court  in  a  winding-up 
matter  shall  be  kept  and  remain  of  record  in  the  office  of  the  registrar  and,  subject 
to  the  directions  of  the  Court,  shall  be  placed  in  one  continuous  file,  and  no  pro- 
ceeding in  any  winding-up  matter  shall  be  filed  in  the  Central  Office.  [R.  11  of 
Ap.  1892,  varied.] 

Other  Courts.  E.  17  of  1908.— In  Couits  other  than  the  High  Court  a  file  of  proceedings  in 
every  winding-up  matter  shall  be  kept  on  which,  subject  to  the  directions  of  the 
Court,  all  petitions,  affidavits,  summonses,  orders,  proofs,  notices,  depositions,  and 
other  proceedings  in  the  matter  shall  be  placed  and  remain,  of  record  as  far  as 
possible  in  continuous  order.     [Formerly  B.  31  of  Ap.  1892.] 

Who  may  S«  19  of  1908. — Every  person  who  has  been  a  director  or  officer  of  a  company 

inspect.  which  is  being  wound  up,  and  every  duly  authorized  officer  of  the  Board  of  Trade, 

shall  be  entitled,  free  of  charge,  and  every  Contributory  and  every  creditor  whose 
claim  or  proof  has  been  admitted,  shall  be  entitled  on  payment  of  a  fee  of  one 
shilling  for  each  hour  or  part  of  an  hour  occupied,  at  all  reasonable  times,  to  in- 
spect the  file  of  proceedings,  and  to  take  copies  or  extracts  from  any  document 
therein,  or  to  be  furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding 
fourpence  per  folio  of  seventy-two  words.     [R.  32  of  Ap.  1892,  varied.] 

Bestriction  on  S.  76  (2)  of  1903.— The  notes  of  the  depositions  of  a  person  examined  under  sect.  115 
inspection.  of  the  Companies  Act,  18C2,  or  under  any  order  of  the  Court  before  the  Court,  or 
before  any  officer  of  the  Court,  or  person  appointed  to  take  such  an  examination 
(other  than  the  notes  of  the  depositions  of  a  person  examined  at  a  public  examina* 
tiou  under  sect.  8  of  the  Act  of  1890),  shall  not  be  filed,  or  be  open  to  the  inspection 
of  any  creditor,  contributory,  or  other  person,  except  the  official  receiver  or  liquidator, 
unless  and  until  the  Court  shall  so  direct;  and  the  Court  may  from  time  to  time 
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give  sQch  general  or  special  direotioiis  as  it  shall  think  expedient  as  to  the  custody 
and  inspection  of  such  notes,  and  the  famishing  of  copies  of  or  of  extracts  there- 
from. [Formerly  R.  1  of  26  Koy.  1895,  which  was  made  in  consequence  of  the 
decision  in  Standard  Gold  Mining  Co.y  (1895)  2  Ch.  546.] 

A  report  under  B.  77  of  1903  <*  shall  not  be  placed  upon  the  file,  unless  and  imtil 
the  Court  shall  direct  it  to  be  filed."    See  Chaps.  XLIV.  and  XLVI. 

An  application  for  leave  to  inspect  under  B.  19  of  1903  should  be  made  by 
ex  parte  summons,  but  the  registrar  is  to  direct  that  before  inspection  is  given  notice 
shaJl  be  given  to  the  liquidator,  so  that,  if  thought  fit,  an  application  may  be  made 
to  discharge  the  order.  Merchant^  Fire  Office,  (1899)  1  Ch.  432,  434.  Generally 
speaking,  inspection  ought  not  to  be  ordered  without  some  clear  reason  being  shown, 
and  the  cases  are  few  in  which  it  is  right  to  make  the  order,  a  separate  case  being 
made  for  the  inspection  of  each  deposition.    Ihid, 

But  where  in  December,  in  a  winding-up,  one  of  the  directors  was  examined 
under  sect.  115  of  the  Companies  Act,  1862,  and  in  the  following  March,  1898,  the 
liquidator  in  the  name  of  the  company  commenced  an  action  against  the  directors 
for  alleged  misfeasances,  and  in  this  action  interrogatories  were  administered  for 
the  examination  of  the  director  examined,  and  before  answering  he  applied  in  the 
winding-up  for  liberty  to  inspect  and  take  an  office  copy  of  the  deposition  taken  at 
his  private  examination,  having  already  put  in  a  full  defence  to  the  statement  of 
claim ,  and  offered  to  gfive  an  undertaking  to  use  his  best  endeavours  to  prevent  the 
communication  of  the  deposition  to  the  other  defendants,  or  their  solicitors  or 
counsel,  Wright,  J.,  gave  him  leave  to  inspect  and  take  a  copy  of  the  deposition. 
Ibid. 


Discovery  aiid  Inspection  gefierally.  Form  106. 


On  the  part  of  the  [off]  liqr  of  the  above-named  coy  that  A.  B.,  who  Summons  for 
claims  to  be  a  creditor  [or  0.  D.,  a  contributory]  of  the  sd  coy,  may  doccmeaite 
be  ordered  within  (seven)  days  after  service  to  make  and  file  a  full  and  and  inspec- 
sufl&cient  afft  stating  whether  he  has  or  has  had  in  his  possession  or  *^°^* 
power  any,  and  if  any  what,  documents  relating  to  the  matters  in 
question  in  the  summons  in  these  matters  dated,  &c.,  and  accoimting 
for  the  same.     And  that  the  sd  A.  B.  [or  as  the  case  may  he]  may  be 
ordered  at  all  reasonable  times,  upon  reasonable  notice,  to  produce  at 

the  office  of  Mr. ,  his  solor,  situate  at,  &c.,  the  documents  which 

by  such  afft  shall  appear  to  be  in  his  possession  or  power,  except  such 
of  the  same  (if  any)  as  he  may  by  such  afft  object  to  produce.  And 
that  the  applicant,  his  solors  and  agents,  may  be  at  liberty  to  inspect 
and  peruse  the  documents  so  produced,  and  to  take  copies  and  abstracts 
thof ,  and  extracts  therefrom,  as  the  applicant  shall  be  advised,  at  his 
expense ;  and  that  the  sd  documents  may  be  produced  upon  any 
examination  of  witnesses  in  these  matters  and  at  the  hearing  of  the 
sd  summons,  as  the  applicant  shall  require.  And  that  the  applicant 
may  be  at  liberty  to  make  such  further  applicon  as  to  all  or  any  of  the 
documents  mentd  in  such  afft  as  he  may  be  advised. 

As  to  the  application  of  the  general  practice  <'  where  no  other  provision  is  made  General 
by  the  Acts  or  Rules,''  see  R.  201  of  1903.  practice  as 

to  discovery. 
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Where  proceedings  are  pending  in  the  winding-up  between  the  liquidator  therein 
and  any  alleged  contributory  or  debtor  or  any  claimant,  discovery  and  inspection 
of  documents  in  usually  ordered  on  the  application  of  either  party.  To  obtain 
diHcovery  and  inspection  a  summons  should  be  taken  out  as  aboTC.  See  further  as 
to  the  practice,  Seton,  6th  ed.  50—98 ;  Darnell's  Forms,  6th  ed.  pp.  963  et  teq, ;  Ana. 
Pr.  1903,  p.  367,  Ord.  XXXI.  An  affidavit  in  support  of  the  summons  is  not 
generally  requisite.    The  order  follows  the  terms  of  the  summons.    See  i^flra. 

As  to  deposit  before  application  for  discovery,  see  Ord.  XXXI.  r.  26. 

Although  privilege  is  e£fectually  claimed  for  documents  in  an  affidavit  of  doou« 
ments,  particulars  maybe  ordered  of  such  of  them  as  are  referred  to  in  pleadings,  &o. 
Milbank  v.  Milbank,  (1900)  1  Ch.  376. 

As  to  a  foreign  sovereign's  liability  to  give  discovery  when  suing  in  this  country, 
see  South  African  Republic  v.  Compagnie  Franco-Beige^  ^.,  (1898)  1  Ch.  190. 

As  to  the  Court  opening  and  inspecting  sealed  entries  in  books,  &c.  produced, 
see  Ord.  XXXI.  r.  19a ;  Axmworih  v.  Wilding,  (1900)  2  Ch.  315. 

As  to  order  as  to  specific  documents  referred  to  in  affidavit  of  documents,  see 
Ord.  XXXI.  r.  19a  (3),  and  Gratei  v.  Eeinemann,  18  T.  L.  R.  115. 

As  to  obtaining  inspection  of  entries  in  bankers*  books,  see  Bankers'  Books  Evi- 
dence Act,  1879  (42  &  43  Vict.  c.  11) ;  Amott  v.  JTiiyw,  36  C.  D.  781  ;  Follock  v. 
Garle,  (1898)  1  Ch.  1,  and  Dan.  C.  P.  7th  ed.  p.  507. 


Order  for 
affidavit  and 
inspection. 


Form  107.  Upon  the  applicon  of  A.,  B.,  and  0.,  resply  contributories  of  the 
above-named  coy,  and  upon  hearing  the  solors  for  the  applicants  and 
for  the  [off]  liqr  of  coy,  Order  that  S.,  the  off  liqr  of  sd  coy,  do  within 
seven  days  after  service  of  this  order  make  and  file  a  full  and  sufficient 
afft  stating  whether  he  has  or  has  had  in  his  possession  or  power  any, 
and  if  any  what,  documents  relating  to  the  matters  in  question  in 
these  matters,  so  far  as  regards  the  summons  dated  4th  June,  1878, 
and  the  relief  thereby  sought  against  the  applicants,  and  accounting 
for  the  same.  And  [^prodtiction,  inspection^  &c.].  BUien  Caelan  Co.y 
M.  E.,  15th  July,  1878.    A.  1504. 

The  following  are  other  examples :  "  Relating  to  the  matters  in  question  in  the 
summons  issued  by  the  said  liquidator  against  the  said  A.  and  others  on  the  -^ 

and  returnable  on  the day  of ,  1880,'*  and  *'  relating  to  the  two  pendmg 

summonses  issued  by  the  said  official  liquidator,  and  another  against  the  directors 
of  the  company,  dated  respectively,  &c." 

As  to  discovery  from  liquidator,  see  Contract  Corporation^  2  Ch.  350 ;  Gooch^s  eatCf 
7  Ch.  207  ;  Mulml  Society^  22  C.  Div.  714.  According  to  the  case  last  cited  the 
liquidator  will  only  be  ordered  to  make  an  affidavit  of  documents  in  very  special 
circumstances  :  he  will  be  ordered  to  permit  inspection. 

For  affidavit  as  to  documents,  see  Form  8,  in  App.  B.,  B.  8.  C,  1883 ;  Ann.  Vt* 
(1903)  Vol.  2,  p.  36. 

Production  of  depositions  under  sect.  115  refused  in  action.  North  Brit,  Co,  v. 
Goldsborough  ^-  Co,y  (1893)  2  Ch.  381,  but  see  Merchant  Fire  Office^  (1899)  1  Ch. 
433. 

The  depositions  are  apparently  not  privileged.  Goldttcm  v.  Williams^  Deacon  f 
Co,,  (1899)  1  Ch.  47. 
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And  it  is  further  ordered  that  the  pits  do  produce  to  thd  dfts  Form  107a. 
to-morrow,  the  8th  iust.,  at  the  office  of  the  pits'  solor  at  Halifax,  the  ^~T    Z 
transcript  of  the  shorthand  writer's  notes  of  the  examination  of  the  inspection  of 
dft  B.,  taken  before  the  registrar  of  the  Halifax  County  Ct  under  depo«itionB. 
sect.  27  of  the  Bankruptcy  Act,  1883,  and  that  the  dfts  be  at  liberty  to 
inspect  such  transcript  of  examination  and  to  take  copies  and  extracts 
thof  at  their  own  expense.     Mitchell  v.  Brenard,  Ct.  of  Ap.,  Dec.  7th, 
1897. 


[%  a  reapt  to  an  applicon  hy  the  off  recr.']    That  C.  J.  S.,  the  off   Form  108. 

recr  and  liqr  herein,  may  be  ordered  within  ten  days  to  file  an  afft  g^^^I^I 

stating  what  documents  are  or  have  been  in  his  possession,  custody,  or  a^inst 

power,  relating  to  the  matters  in  <juestion  herein,  &o.  J!eo^  f 

discovery  of 
documents. 

Upon  the  applicon  of  the  off  liqr,  &c.,  and  upon  hearing  the  solors   Form  109. 
for  the  applicant  and  for  M.  hnftr  named,  Order  that  M.,  an  alleged 


contributory  of  the  sd  coy,  do  within  seven  days  after  service  of  this  alleged  con- 
order  make  and  file  a  fuU  and  sufficient  afft  stating  whether  he  has  or  tributory  for 
has  had  in  his  custody  or  power  any,  and  (if  any)  what,  documents  docum^a. 
relating  to  the  matters  in  question  in  this  matter,  and  his  liability  to 
be  placed  on  the  list  of  contributories  and  accounting  for  the  same. 
And  [usual  order  for  production  and  inspection,  and  also  for  production"] 
upon  any  examination  of  witnesses  in  these  matters  and  at  the  hearing 
of  the  applicon  to  place  the  sd  M.  on  the  list  of  contributories  of  the 
sd  coy  as  the  applicant  shall  require,  &c.    British  Fire  Office^  M.  E., 
2nd  Aug.  1878.    A.  1864. 

Upon  the  applicon  of  T.,  the  applicant  named  in  the  notice  of  Form  109a. 
motion  in  the  above  matters,  dated  the  28th  Nov.  1890,  and  upon  T~: 
hearing  the  solors  for  the  applicant,  and  for  the  P.,  &c.  Co.,  and  upon  company  to 
reading  the  sd  notice  of  motion,  and  the  sd  P.,  &c.  Co.  by  their  solors  Produce  books 
admitting  that  they  have  in  their  possession  or  power  the  books  and       "**P^ 
documents  hnftr  mentd,  and  undertaking  to  produce  the  same  pursuant 
to  this  order.  It  is  ordered  that  the  sd  coy  do  at  all  reasonable  times 
upon  reasonable  notice  produce  at  the  office  of  Mr.  N.,  their  solor, 
situate  at ,  in  the  City  of  London,  the  following  books  and  docu- 
ments, namely,  the  minute  book  and  register  of  shareholders  of  the 
sd  coy,  and  the  report  of  K.,  a  director  of  the  sd  coy,  on  the  ppty  of 
such  coy,  and  dated,  &c.,  and  that  the  sd  T.,  his  solors  and  agents,  be 
at  liberty  to  inspect  and  peruse  the  sd  books  and  documents  when  so 
produced,  and  to  take  copies  and  abstracts  thof  and  extracts  therefrom 
as  the  applicant  shall  be  advised  at  his  expense.    But  previous  to  the 
sd  inspection  the  sd  coy  are  to  be  at  liberty  to  seal  up  such  parts  of 
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the  6d  minute  book  and  the  sd  report  as,  according  to  an  afft  to  be 
made  (if  required)  by  the  coy  by  its  proper  officer,  do  not  relate  to  the 
matters  in  question  raised  by  the  sd  notice  of  motion.  And  it  is 
ordered  that  the  sd  coy  do  produce  the  sd  books  and  documents  on 
any  examination  of  witnesses  in  this  matter,  and  at  the  hearing  of  the 
sd  motion,  as  the  applicant  shaU  require,  and  the  applicant  is  to  be  at 
liberty  to  make  such  further  applicon  as  to  all  or  any  of  the  sd  books 
and  documents  as  he  may  be  advised.  Paszowa  ( Oalician)  Petroleum 
Co.,  Chitty,  J.,  16th  Feb.  1891.     B.  107. 


Oral  Evidence. 

In  'windiDg-up  proceedings,  occasion  sometimes  arises  for  obtaining  the  oral 
evidence  of  witnesses.  Thus,  upon  a  winding-up  petition  the  petitioner  or  respon- 
dents maj  require  to  obtain  the  evidence  of  some  person  who  declines  to  make  an 
affidavit ;  and,  in  proceedings  after  the  winding-up  order,  a  creditor  whose  daim 
is  disputed,  or  an  alleged  contributory,  may  desire  to  obtain  such  evidence.  In 
such  cases  the  Court  will  give  liberty  to  examine  the  witness  before  an  examiner 
of  the  Court  or  special  examiner,  pursuant  to  Ord.  XXXVII.  r.  5,  t«/ra,  or  before 
the  registrar.  He  Sprxngall^  W.  K.  (1876)  225.  As  to  special  examiners,  see  Ann. 
Pr.  (1903)  503.  But  where  a  liquidator  wants  such  evidence,  he  can  very  commonly 
obtain  it  under  sect.  115  of  the  Act  of  1862.    See  Chapter  XLU. 

For  order  giving  liberty  to  petitioner  to  examine  witnesses  who  had  refused  to 
make  an  affidavit,  and  directing  them  to  attend  in  Court  for  examination,  see 
Goodwins f  Jardine  %  Co.,  Wright,  J.,  in  Chambers,  2nd  Feb.  1898. 

Sometimes  the  Court  will  ^^  a  day  for  the  petition  to  be  heard  and  for  witnesses 
to  attend,  and  in  other  cases.    See  Form  52,  wpra. 

Depositions  B.  B.  C.  Ord.  XXXVII.  r.  5.— The  Court  or  a  judge  may,  in  any  cause  or  matter 

OTdered  to  be  ^j^ere  it  shall  appear  necessary  for  the  purposes  of  justice,  make  any  order  for  Uie 
examination  upon  oath  before  the  Court  or  judge  or  any  officer  of  the  Court,  or  any 
other  person,  and  at  any  place,  of  any  witness  or  person,  and  may  empower  any 
party  to  any  such  cause  or  matter  to  give  such  deposition  in  evidence  therein  on 
such  terms  (if  any)  as  the  Court  or  a  judge  may  direct. 

Formerly,  a  witness  could  be  examined  or  cross-examined  before  an  examiner 
under  15  &  16  Vict.  c.  86,  s.  40,  but  this  section  has  been  repealed  by  46  &  47  Vict, 
c.  49  (s.  3),  except  so  far  as  applied  by  Order  in  Council  to  the  Lancaster  Palatine 
Court,  or  to  any  inferior  Court  of  civil  jurisdiction  (sect.  7). 

Formerly,  the  witness  could  be  served  with  a  subpoena  to  attend  before  the 
examiner  without  any  order,  but  under  the  present  practice  an  order  must  first  be 
obtained  directing  the  examination  to  be  had  before  one  of  the  examiners  of  the 
Court,  or,  aa  is  more  usual  in  winding-up,  before  the  registrar.  See  B.  S.  C. 
Ord.  XXXVII.  rr.  39—53 ;  Ann.  Tr.  (1903)  503—520.  The  examination  having 
been  referred  to  an  examiner  or  registrar,  and  an  appointment  obtained  in  accord- 
ance with  the  rules  above  referred  to,  the  subpoena  can  be  served. 

The  order  is  to  be  obtained  on  summons.    See  infra,  as  to  special  examiners. 

All  vivd  voce  evidence  adduced  before  the  registrar  has  to  bo  taken  down  in  short- 
hand.   See  Practice  Directions  in  Appendix. 

As  to  documents  to  be  left  with  the  examiner,  see  Ord.  XXXVII.  r.  10. 

As  to  the  coats  of  an  examination  where  the  depositions  are  not  actually  used,  see 
BartUtt  V.  Eiggint,  (1901)  2  K.  B.  230. 
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In  the  High  Ot  of  Justice.  IReference  to  Record,']    Form  110. 

Cos  (Winding-up).  Pmcipefor 

Mr.  Justice .  sabpcona. 

In  the  matter  of  the  Cos  Acts,  1862  to  1900; 
and 
In  the  matter  of  the Coy,  Limtd. 

Seal  writ  of  subpoena  ad  testificandum  [or  duces  tecum],  on  behalf 
of  [«.^.,  the  off  recr  and  liqr  of  the  above-named  coy],  directed  to 

[^state  names  of  witness  or  witnesses],  returnable  the . 

Dated  the day  of ,  19—. 

[iVamff  and  address  of  solor,] 

Solor  for  the  sd  off  recr  and  liqr. 

B.  B.  C.  Ord.  XXXVII.  r.  20. — Any  party  in  any  cause  or  matter  may  by  subpoona  Attendance  of 
ad  testificandum  or  daoes  tecum  require  the  attendance  of  any  witness  before  an  officer  witness  under 
of  the  Ck>urt,  or  other  person  appointed  to  take  the  examination,  for  the  purpose  of  B^bposna. 
using  his  evidence  upon  any  proceeding  in  the  cause  or  matter  in  like  manner  as 
such  witness  would  be  bound  to  attend  and  be  examined  at  the  hearing  or  trial ; 
and  any  party  or  witness  having  made  an  affidavit  to  be  used  or  which  shall  be 
used  on  any  proceeding  in  the  cause  or  matter  shall  be  bound,  on  being  served  with 
such  subpoena,  to  attend  before  such  officer  or  person  for  cross-examination. 

A  subpoena  may  be  issued  at  any  stage  of  the  proceedings  without  leave,  although  Abuse  of 
tJie  Court  on  the  witness  attending  can  say  that  he  shall  not  be  examined,  or  shall  process, 
be  examined  in  open  Court.    Raytnond  v.  Tapson,  22  C.  Div.  430. 

But  a  subpoena  to  a  witness  to  attend  before  an  examiner  can  only  be  issued  after  Before 
an  order  that  the  examination  shall  be  taken.    Ann.  Pr.  (1903)  520.  examiner. 

B.  B.  C.  Ord.  XXXVII.  rr.  26-34 :-  Pr^pe  for 

86.  Where  it  is  intended  to  sue  out  a  subpoena,  a  praecipe  for  that  purpose,  in  the  subpoena. 
Form  No.  21  in  Appendix  G.  [altered  as  above  in  winding -up^  and  containing  the 
name  or  firm  and  the  place  of  bosiness  or  residence  of  the  solicitor  intending  to  sue 
out  the  same,  and,  where  such  solicitor  is  agent  only,  then  also  the  name  or  firm 
and  place  of  business  or  residence  of  the  principal  solicitor,  shall  in  all  cases  be 
delivered  and  filed  at  the  Central  Office.  [In  winding-up  the  precipe  %8  placed  on  the 
JUe  at  the  Registrar'* 9  Chambers.'] 

27.  A  writ  of  subpoena  shall  be  in  one  of  the  Forms  1  to  7  in  Appendix  J.  [to  Form  of 
B.  S.  C.  1883],  with  such  variations  as  circumstances  may  require.     [Form  111,  subpoena. 
infra^  is  used  in  winding-up.] 

28.  Where  a  subpoena  is  required  for  the  attendance  of  a  witness  for  the  purpose  Subpoena  for 
of  proceedings  in  Chambers,  such  subpoena  shall  issue  from  the  Central  Office  [in  attendance  in 
winding-up,  the  RegislrarU  Chambers']  upon  a  note  from  the  judge.     [But  see  supra.  Chambers. 

as  to  attendance  before  examiners.] 

28.  Every  subpoena  other  than  a  subpoena  duces  tecum  shall  contain  three  names  Number  of 
where  necessary  or  required,  but  may  contain  any  larger  number  of  names.  persons  in  a 

80.  No  more  than  three  persons  shall  be  included  in  one  subpoena  duces  tecum,  subpoena, 
and  the  party  suing  out  the  same  shall  be  at  liberty  to  sue  out  a  subpoena  for  each 

person  if  it  shall  be  deemed  necessary  or  desirable. 

81.  In  the  interval  between  the  suing  out  and  service  of  any  subpoena  the  party  Correctiog 
suing  out  the  same  may  coxtect  any  error  in  the  naines  of  parties  or  witnesses,  and  errors, 
may  have  the  wzit  re-sealed  upon  leaving  a  corrected  preecipe  of  such  subpoena 
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marked  with  the  words  **  altered  and  re- sealed/'  and  signed  with  the  name  and 
address  of  the  solicitor  suing  out  the  same.     [And  see  infra.'] 
Service.  88.  The  service  of  a  subpoena  shall  be  effected  hj  deliyering  a  copy  of  the  writ, 

and  of  the  indorsement  thereon,  and  at  the  same  time  producing  the  origfinal  writ. 

88.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a  subpcena  upon  any 
defendant  must  state  when,  where,  and  how,  and  by  whom,  such  service  was 
effected. 

84.  The  service  of  any  subpoena  shall  be  of  no  validity  if  not  made  within  twelve 
weeks  after  the  teste  of  the  writ. 

As  to  amending  the  date  of  return,  and  otherwise  as  to  the  above  rules,  see 
Ann.  Pr.  (1903)  612—614. 

As  to  abuse  of  process  by  serving  subpoenas,  see  London  and  Globe  Unanee  Corpora* 
Hon  V.  Kaufman,  48  W.  R.  468  ;  W.  N.  (1899)  240. 


Form  111. 

Subpoena  ad 
testificandum 
or  duces 
tecum. 


The  subpoona  will  be  as  follows : — 

{Title  as  in  Form  110.) 

Edward  the  Seventh,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the 
Seas,  King,  Defender  of  the  Faith. 

To  \here  insert  name  or  names  of  the  toitness  or  witnesses]  greeting : 

"We  command  you  [where  several,  and  every  of  you]  to  attend  before 

,  Esq.,  one  of  the  examiners  of  witnesses  in  our  High  Ct  of 

Justice,  at  [his  Chambers  situate  at  No.  — ,  New  Square,  Lincoln's 
Inn,  in  the  County  of  Middlesex,  or  at  the  Chambers  of  the  Eegistrar, 
Companies  Winding-up,  Bankruptcy  Buildings,  Carey  Street,  London], 

on day,  the day  of ,  at  the  hour  of in  the noon 

and  so  from  day  to  day  until  your  evidence  shall  have  been  taken,  to 
give  evidence  on  behalf  of  [the  off  reor  and  liqr  of  the  above-named 
coy]. 

Witness. — Hardinge  Stanley,  Earl  of  Halsbury,  Lord  High  Chan- 
cellor of  Great  Britain,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and . 

In  the  case  of  a  subpoena  duces  tecum,  the  words  "  and  also  to  bnug  wiUi  you 
and  produce  at  the  time  and  place  aforesaid  **  [specify  documents  to  be  produced] 
should  be  inserted  in  the  aboye  form  before  the  word  "  witness.*'  A  subpoena  duces 
tecum  should  specify  the  documents  required,  so  that  the  witness  may  be  able  to 
identify  them.  Newland  v.  Steere,  14  W.  R.  1014.  But  a  witness  served  with  a 
subpoena  in  a  general  form,  who  admits  that  the  documents  are  in  his  possession, 
must  produce  them.  Lee  y.  Angas,  2  £q.  59.  Where  the  witness  is  to  be  cross- 
examined,  the  requisite  modifications  must  be  made,  e.g,,  instead  of  "to  give 
evidence,"  say  "  to  be  cross-examined  on  your  aflBdavit  filed  in  this  matter  on,  &o.*' 

A  liquidator  in  a  oompuUory  winding-up,  who  has  been  ordered  to  be  cross- 
examined,  need  not  be  subpoenaed.     General  Financial  Bank,  W.  A.  (1888)  47. 

As  t(»  an  ex  parte  order  on  a  person  wiio  is  not  a  i)arty  to  the  proceedings  to 
attend  to  produce  documents  before  an  examiner,  see  Zutnbick  y.  Bigge,  48  W.  B. 
507 ;  82  L.  T.  654. 
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This  writ  was  issued  hj  A.  B.,  of ,  &o.,  whose  address  tor   Form  112. 

service  is  at  the  office  of  Mr. ,  No.  — ,  Coleman  Street,  in  the  j^^^^^^  ^^ 

City  of  London  [agent  for ,  of,  &c.],  solor  for  the  liqr  of  the  on  writ  where 

above-named  coy.  issuedby 

An  indorsement  as  above  should  be  placed  on  a  subpoena  and  the  copy  served. 
Consolidated  Ord.  III.  rr.  2  and  5,  required  it;  and  see  Ord.  XXXVII.  r.  82. 
Ord.  XXXVn.  also  requires  the  particulars  to  be  inserted  in  the  pmoipe.  See 
Rule  26,  tupra;  and  see  Dan.  Ch.  Forms,  5th  ed.  pp.  2, 129. 


{Title,)  Form  113. 


Take  notice  that  you  are  required  to  attend  under  the  accompanying  Kodce  to 

subpoena  before ,  one  of  the  examiners  of  witnesses  in  the  High  ^t^^i^^orA 

Ct  of  Justice,  at  his  chambers,  No.  — ,  New  Square,  Lincoln's  Inn,  examiner  or 
London  [or,  as  the  case  may  be,  before  the  Registrar,  Companies  ^^^^^^r- 
Winding-up,  Bankruptcy  Buildings,  Carey  Street,  London,  W.C.], 

on  the day  of ,  at of  the  clock  in  the  fore[noon]  of 

that  day,  and  so  from  day  to  day  until  your  [examination]  shall  be 
completed. 

Dated  this day  of -. 

E.  B.,  0/ , 

Solor  for 

To  [insert  names  and  place  of 
residence  of  person  to  be  served']* 


Should  be  obtained  as  foUows : — 

(Title.)  Form  114. 


I  certify  that  an  appointment  was  made  with  me  for  the  -^—  day  Examiner's 

of ,  to  take  the  examination  [or  cross-examination]  of  C.  D.,  pur-  ^nlf^d  ' 

suant  to  the  order  made  in  this  matter  on  the day  of ,  and  ance  of 

that  no  person  of  the  name  and  description  of  C.  D.  [address  and  descrip-  ^*^^^  ^ 

/urn]  attended  to  be  cross-ex6tmined  before  me  on  that  day  [or  that ,  be  sworn. 

of ,  attended  before  me  on  that  day  and  refused  to  be  sworn  and 

examined  as  a  witness  in  this  matter  [or  cross-examined  on  his  afft 
referred  to  in  the  sd  order].] 

Dated  this day  of . 

- — •,  Examiner, 

&.  8.  C.  0.  XXXVn.  r.  18.— If  any  person  duly  summoned  by  subpoena  to  attend  Refusal  to 
tor  examination  shaU  refuse  to  attend,  or  if,  haying  attended,  he  shaU  refuse  to  be  attend  or  be 
Bwom  or  to  answer  any  lawful  question,  a  certificate  of  such  refusal,  signed  by  the  ^^^™' 
eocaminer,  shaU  be  filed  at  the  [Registrar's  Chambers],  and  thereupon  the  party 
requiring  the  attendance  of  the  witness  may  apply  to  a  Court  or  a  judge  ex  part$ 
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or  on  notice  for  an  order  directing  the  witness  to  attend,  or  to  ^  sworn,  or  to  answer 
anj  question,  as  the  case  maj  be. 

Where  the  witness  attends,  but  refuses  to  produce  documents,  the  certificate  wiU 
of  course  be  varied.    See  Form  in  Chap.  XLIH. 


On  obtaining  this  oertifioate  a  notice  of  motion  or  gammons  may  be  senred  as 
follows : — 


Form  116. 

Notice  of 
motion  that 
an  objecting 
witness  do 
attend  the 


Objection  by 
witness  to 
questions. 


Costs  occa- 
sioned by 
refusal  or  ob- 
jection under 
rr.  14,  16. 


On  the  part  of  [A.  B.,  the  off  recr  and  liqr  of  the  above-named  coy], 

that  N.,  of ,  a  witness  sworn  and  examined  in  this  matter  on  behalf 

of  the  applicant  on  the day  of  ,  before  M.,  Esq.,  one  of  the 

examiners  of  this  Ct  [or  the  examiner  specially  appointed  for  that 
purpose]  may  be  ordered  to  attend  at  his  own  expense  before  the  sd 
examiner,  at  such  time  and  place  as  the  sd  examiner  shall  appoint,  to 
be  further  examined  on  behalf  of  the  applicant,  and  [if  so,  add,  that 
the  sd  N.  may  be  ordered  then  and  there  to  answer  the  questions 

which  he  objected  to  answer  upon  his  afsd  examination  on  the  

day  of ,  that  is  to  say  [specify  the  questions'}  ;  and]  that  the  sd  N. 

may  be  ordered  to  pay  the  costs  of  and  occasioned  by  his  sd  demurrer 
or  objection  [or  of  the  day  of  the  proceedings  had  before  the  sd 
examiner]  and  of  and  consequent  upon  this  applicon. 

B.  B.  C.  0.  XXZYII.  rr.  14,  15,  are  as  follows  :— 

14.  If  any  witness  shall  object  to  any  question  which  may  be  put  to  him  before 
an  examiner,  the  question  so  put,  and  the  objection  of  the  witness  thereto,  shall  be 
taken  down  by  the  examiner,  and  transmitted  by  him  to  the  Central  Office  to  be 
there  filed,  and  the  validity  of  the  objection  shall  be  decided  by  the  Court  or  a  judge. 

15.  In  any  case  under  the  two  last  preceding  rules,  the  Court  or  a  judge  shall 
have  power  to  order  the  witness  to  pay  any  costs  occasioned  by  his  refusal  or 
objection. 

As  to  a  witness  being  ordered  to  attend  at  his  own  expense,  see  Stuart  v.  BalkU  Co. , 
infra,  in  note  to  Form  128. 

The  above  form  can  readily  be  varied  to  suit  the  circumstances.  The  application 
should  be  supported  by  an  affidavit  of  service  of  the  subpoena  and  non-attendance, 
or  as  the  case  may  be.  Also  by  an  office  copy  of  the  examiner's  certificate  of  non- 
attendance.    Dan.  Forms,  5th  ed.  841. 


Form  116.       1.  On  the day  of I  served  M.,  the  person  named  in  the 

T^T — ..  .  subpoena  next  hnftr  mentd,  with  a  subpoena  issued  out  of  and  under 
service  of  the  seal  of  this  Ct,  by  delivering  to  and  leaving  with  the  sd  M.  per- 
■^j^^^®^  "*^  sonally  at ,  in  the  county  of ,  a  true  copy  of  such  subpoena 

and  of  the  indorsement  thereon,  and  I  at  the  same  time  showed  the  sd 

subpoena  so  under  seal  as  afsd  to  the  sd  M. 
2.  By  the  sd  subpoena  the    sd  M.   was   commanded  to  attend 

before ,  ^Bsq.,  one  of  the  examiners  in  the  High  Ct.  of  Justice 


Digitized  by 


Google 


EVIDENCE,  175 

[JoHow  the  words,  e.g.,  at  such  time  and  place  as  the  bearer  thof 
should  by  notice  in  writing  appoint],  and  so  from  day  to  day  until  the 
examination  should  be  completed,  to  be  cross-examined  on  his  afft  filed 

the day  of in  this  matter. 

3.  At  the  time  of  the  afsd  service  of  the  sd  subpoena  I  delivered  to 
and  left  with  the  sd  M.  a  notice  in  writing  intituled  in  this  matter 
addressed  to  the  sd  M.,  and  purporting  that  the  sd  M.  was  required 
to  attend  \jset  out  notice  xnfitlt]. 

Instead  of  reciting  the  sabpoBna,  it  can  be  referred  to  aa  an  exhibit. 

The  form  of  order  for  attendance  can  readily  be  framed  from  Form  115. 

The  order  should  be  served  personally  with  an  indorsement,  in  accordance  with 
Ord.  XLI.  r.  5.  Disobedience  is  a  contempt  of  Court  (Ord.  XXXVII.  r.  8),  and  a 
motion  to  commit  can  accordingly  be  made. 

As  to  sabpoena  daces  tecnm,  see  Ord.  XXXVII.  r.  20,  supra  ;  Ann.  Pr.  (1903) 
508 ;  and  as  to  order  in  lien  thereof,  see  Ord.  XXXVII.  r.  7  ;  /n  re  Smith,  (1891) 
1  Ch.  323 ;  and  Ann.  Fr.  (1903)  803. 

As  to  filing  depositions,  see  infra. 


Affidavit  Evidence  (High  Court). 

B.  S.  C.  0.  XXXVni.  r.  1. — Upon  any  motion,  petition,  or  summons,  CTidence  When 
may  be  given  by  affidavit ;  but  the  Court  or  a  judge  may,  on  the  application  of  allowed, 
either  party,  order  the  attendance  for  cross-examination  of  the  person  making  any 
such  affidavit. 

See  further,  as  to  evidence  in  support  of  petition,  Chap.  V. 

As  to  cross-examination,  see  infra. 

Every  affidavit  is  to  be  intituled  in  the  cause  or  matter  in  which  it  is  sworn.  Title. 
Ord.  XXXVin.  r.  2. 

Affidavits  are  to  be  confined  to  such  facts  as  the  witness  is  able  of  his  own  Information 
knowledge  to  prove,  except  on  interlocutory  motions  [=  applications.  New  Callaoj  *^d  belief. 
22  C.  Div.  484],  on  which  statements  as  to  his  belief,  with  the  grounds  thereof, 
may  be  admitted.  Ord.  XXXVIII.  r.  3.  An  affidavit  of  facts  to  the  best  of  the 
defendant's  knowledge,  information  and  belief  without  stating  the  grounds,  is 
worihlefls  {Ctuartz  mil  Co.  v.  Beall,  20  C.  Div.  608 ;  51  L.  J.  Ch.  874  ;  46  L.  T. 
746  ;  30  W.  B.  583) ;  even  on  an  interlocutory  application.  /.  L.  Young  Manufae- 
twring  Co.,  (1900)  2  Ch.  753.  And  an  affidavit  deposing  positively  to  a  fact  not  likely 
to  be  within  the  personal  knowledge  of  the  deponent  is  worthless,  unless  it  shows 
deponent's  means  of  knowledge.  Bidder  y.  Bridges,  26  C.  Div.  1.  And  Eekewich, 
J.,  declined  to  admit  an  affidavit  by  A.  as  to  statements  made  by  B.  where  B. 
declined  to  repeat  his  statements  on  affidavit  unless  subpoenaed,  and  had  not  been 
mibpoBnaed,  and  no  irremediable  injury  could  result  £rom  excluding  the  evidence. 
Anthcmy  BirreU  Pearee  f  Co.,  (1899)  2  Ch.  50.  Evidence  on  information  and  belief 
18  not  admissible  on  applioaiaons  which  finally  settle  the  rights  of  the  parties. 
OUtm-t  V.  Endean,  9  C.  D.  269.  But  as  to  the  statutory  affidavit  in  support  of  a 
winding-up  petition,  see  Chap.  V. 

Every  affidavit  is  to  be  drawn  in  the  first  person,  and  is  to  be  divided  into  Formalities, 
paragraphs,  numbered  oonseoutively,  and,  as  nearly  as  may,  each  to  be  confined  to  a 
distinct  portion  of  the  subject.    Every  affidavit  is  to  be  written  or  printed  bookwise. 
Ord.  XXXVill.  r.  7.    As  to  stitching  margins,  see  Practice  Note  in  Appendix.  * 
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Notice  of 
filing,  &c. 


Every  affidayit  is  to  state  the  description  and  true  place  of  abode  of  the  deponent, 
and  should  be  filed  in  the  registrar's  office.  Ord.  XXXVIII.  rr.  8,  10 ;  R.  11  of 
April,  1892. 

As  to  alterations,  see  Ord.  XXXVIII.  r.  12. 

As  to  use  of  original  affidavits  and  office  copies,  see  Ord.  XXXVIII.  r.  15. 

B.  18  of  1908. — In  every  Court  all  office  copies  of  petitions,  affidavits,  depositions, 
papers,  and  writings,  or  any  pcurts  thereof,  required  by  any  liquidator,  contributory, 
creditor,  officer  of  a  company,  or  other  person  entitled  thereto,  shall  be  provided  by 
the  registrar,  and  shall,  except  as  to  fig^ures,  be  fairly  written  out  at  length,  and  be 
sealed  and  delivered  out  without  any  unnecessary  delay,  and  in  the  order  in  which 
they  shall  have  been  bespoken.  [Formerly  R.  12  of  April,  1892,  which  applied  to 
the  High  Court  only.] 

As  to  swearing  before  solicitor  in  cause  or  matter,  see  Ord.  XXXVIII.  rr.  16,  17. 
And  as  to  swearing  affidavits  of  proof  of  debt,  see  R.  9B  of  1903  (formerly  Order  of 
3rd  Dec.,  1892),  in  Appendix  B. 

The  party  intending  to  use  any  affidavit  in  support  of  any  application  made  by 
him  in  Chambers  in  the  Chancery  Division  is  to  give  notice  to  the  other  parties 
concerned  of  his  intention  in  that  behalf.  Ord.  XXXVIII.  r.  20.  See  further  as 
to  notice  of  intention  to  use  affidavits,  Chap.  V. 

All  affidavits  which  have  been  previously  made  and  read  in  Court  upon  any  pro- 
ceeding in  a  cause  or  matter,  may  be  used  before  the  judge  in  Chambers. 
Ord.  XXXVIII.  r.  21. 

Every  certificate  on  an  exhibit  referred  to  in  an  affidavit,  signed  by  the  com- 
missioner or  officer  before  whom  the  affidavit  is  sworn,  is  to  be  marked  vrith  the 
short  title  of  the  cause  or  matter.     Ord.  XXXVIII.  r.  24. 

And  see  also,  as  to  affidavits,  Chap.  II.,  p.  24. 

For  forms  of  affidavit,  see  Forms  11  and  12,  supra. 


Cross-examination  on  Affidavits. 

The  Court  has  a  discretion  as  to  ordering  a  cross-examination  under  Ord. 
XXXVIII.  r.  1,  iupra.    La  Trinidad  v.  Sroume,  36  W.  R.  138. 

Under  Ord.  XXXVII.  r.  20,  supra,  any  party  or  witness  having  made  an  affi- 
davit, is  bound  on  being  served  with  a  subpoena  to  attend  before  the  examiner,  or 
other  officer  of  the  Court,  or  a  special  examiner,  for  cross-examination.  Rule  19 
of  General  Order  of  5th  February,  1861,  imposed  on  the  party  who  filed  the 
affidavit  the  onus  of  producing  the  deponent  for  cross-examination,  but  required 
notice  of  the  intention  to  cross-examine  to  be  given  within  fourteen  days  after  the 
filing  of  the  affidavit,  and  forty-eight  hours*  notice  to  produce ;  but  this  rule  does 
not  appear  in  the  Rules  of  1883.  See  supra,  R.  28  of  Ord.  XXXIII.,  which  would 
seem  to  apply.     ConneU  v.  Baker,  29  C.  D.  711,  and  R.  201  of  1903. 

A  subpoena  cannot  issue  under  R.  20  until  an  order  has  been  obtained  for  thd 
examination  of  the  witness.  Ann.  Pr.  (1903)  516.  And  Ord.  XXXVIII.  expressly 
requires  an  order  for  cross-examination.  Where  the  witness  does  not  attend,  an 
order  should  be  obtained.    See  infra.  Form  128,  and  case  last  mentioned. 

As  to  subpcena,  see  supra,  and  Raymond  v.  Tapson,  22  C.  Div.  434 ;  and  as  to  old 
practice.  In  re  Knight,  25  C.  D.  297. 

As  to  expenses  of  witness,  see  Working  MtfCs  Mutual  Society,  21  C.  D.  831.  An 
affidavit  once  filed  cannot  be  withdrawn  so  as  to  avoid  cross-examination.  QuarU 
Hill  Co,,  ExparU  Young,  21  C.  Div.  643.    Ann.  Pr.  (1903)  618. 

Under  the  new  practice  the  ord^  for  oross-examination  refers  it  to  the  examiber 
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in  rotation  or  the  registrar  to  take  the  cross-examination  [or  appoints  a  special 
examiner],  and  the  attendance  of  the  witness  must  he  enforced  hy  suhpcena.  Ord. 
XXXVn.  r.  20. 

If  the  witness  does  not  attend  on  the  snhpoBna,  or  refosee  to  answer,  the  proper 
course  is  to  apply  for  an  order  to  attend  under  Ord.  XXXVTI.  r.  13,  supra.  Back' 
houu  V.  Alcock,  28  C.  D.  679  ;  and  Connell  v.  Baker,  ubi  hupra.  If  he  does  not  comply 
he  can  he  committed ;  costs  in  the  discretion  of  the  judge.  Ord.  XXXVII.  r.  15. 
See,  further,  the  preceding  section  of  this  chapter  and  Ord.  XXXVII.,  infra. 

As  to  cross-examination  and  eyidence  of  witnesses  on  winding-up  petitions,  see, 
further,  Forms  51  and  52,  supra, 

Oroes-examinations  are  usually  taken  hefore  the  registrar. 


\_By  a  respt  to  an  applicon  of  off  recr,"] — That  he  may  have  one    Porm  117. 
month's  time  to  file  his  evidence  in  answer  to  the  evidence  filed  on  Summons 
behalf  of  the  off  recr.  against  official 

[Subsequent  summons,'] — ^That  he  may  have  one  month's  further  farther  time 

time  to  file,  &c.  to.fil© 

evidence. 

Filing  of  Evidence. 

PraetiM  Direetionf,  Snd  June,  1892.— On  all  applications  hy  summons,  the  On  summons, 
evidence  in  support  must  he  filed,  and  notice  of  such  filing  must  he  served  on  the 
opposite  party  at  the  time  of  the  service  of  the  summons.  The  opposite  party 
must  file  his  evidence  in  answer  within  eight  days  of  the  service  of  the  summons 
and  the  said  notice,  and  the  applicant's  evidence  in  reply  must  he  filed  within  three 
days  from  such  last-mentioned  time. 

As  to  time  for  filing  affidavits  in  opposition  to  petition,  and  inreply,  see  Chap.  V .,  On  petition. 
supra. 

As  to  the  undertaking  to  he  given  on  filing  affidavits  out  of  time,  see  Practice 
I>irections  in  Appendix. 

Ord.  XXZVn.  r.  51a.— In  the  case  of  an  examination,  or  any  adjournment  PreliminuT 
thereof,  a  deposit  of  three  guineas  (or  five  guineas  where  the  examination  is  more  depomt  with 
than  three  miles  from  the  Royal  Courts  of  Justice)   shall  he  made  with  the  ®**™"^^* 
examiner's  clerk  in  respect  of  fees  and  expenses  of  the  day  hefore  the  examination 
is  proceeded  with,  and  any  halance  remaining  after  the  discharge  of  such  fees  and 
expenses  shall  he  repaid  hy  the  clerk. 

And  see  R.  63,  i^fra, 

Ord.  XXZVn.  r.  18.— The  depositions  taken  hefore  an  officer  of  the  Court,  or  Depositions  to 
hefore  any  other  person  appointed  to  take  the  examination,  shall  he  taken  down  in  he  taken  down 
writing  by  or  in  the  presence  of  the  examiner,  not  ordinarily  hy  question  and  mating,  &c. 
answer,  hut  so  as  to  represent  as  nearly  as  may  he  the  statement  of  the  witness,  and 
when  completed  shaU  he  read  over  to  the  witness  and  signed  by  him  in  the  presence 
of  the  parties,  or  such  of  them  as  may  think  fit  to  attend.    If  the  witness  shall 
refuse  to  sign  the  depositions,  the  examiner  shall  sign  the  same.    The   examiner 
may  put  down  any  particular  question  or  answer  if  there  should  appear  any  special 
reason  for  doing  so,  and  may  put  any  question  to  the  witness  as  to  the  meaning  of 
any  answer,  or  as  to  any  matter  arising  in  the  course  of  the  examination.    Any 
questions  which  may  be  objected  to  shall  be  taken  down  by  the  examiner  in  the 
depositions,  and  he  shall  state  his  opinion  thereon  to  the  counsel,  solicitors,  or 
P.  N 
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parties,  and  shall  refer  to  such  statement  in  the  depositions,  but  he  shall  not  have 
power  to  decide  apon  the  materiality  or  relevancy  of  any  question. 

All  vivd  voce  evidence  taken  before  the  registrar  is  taken  down  in  shorthand.  See 
Practice  Directions,  Appendix  G. 

But  shorthand  notes  are  not  allowed  before  an  examiner.  See  Ann.  Pr.  (1904)  513. 
Unless,  perhaps,  by  consent.    See  I%e  Knuisford,  (1891)  P.  219. 

Ord.  ZZXVII.  r.  16. — When  the  examination  of  any  witness  before  any  examiner 
shall  have  been  concluded,  the  origfinal  depositioDs,  authenticated  by  the  signature 
of  the  examiner,  shall  be  transmitted  by  him  to  the  Gentral  Office  (see  infra)  and 
there  filed. 

Ord.  ZZXvii.  r.  53. — An  examiner  shall  not  be  required  to  transmit  any  depo:d- 
tion  to  be  filed  at  the  Gentral  Office  until  all  fees  and  expenses  due  to  him  in  respect 
of  that  deposition  shall  be  filed. 

By  Rules  16  and  17  of  1903  all  depositions  in  the  High  Gourt  and  other  Gourts 
are  to  be  filed  in  the  office  of  the  registrar;  but  by  Rule  76  of  1903  (formerly 
Rule  1  of  November,  1895),  depositions  (except  on  a  public  examination)  are  not  to 
be  placed  on  the  file,  or  be  open  to  inspection  (except  as  therein  mentioned)  unless 
and  until  the  Gourt  shall  so  direct. 

If  the  depositions  are  not  used  the  costs  will  not  necessarily  be  disallowed.  The 
testis  whether  the  costs  were  neoeeaary  and  proper  for  the  attainment  of  justice 
when  the  examination  was  ordered.    BartUti  y.  Higgxm,  (1901)  2  E.  B.  230. 


Form  118.        Let  all  parties  concerned  attend  at  tlie  office  of  the  registrar, 

Summons  for   Bankruptcy  Buildings,  Carey  Street,  London,  on  day  the 

day  of ,  upon  the  hearing  of  an  applicon  on  the  part  of  the  off 

recr  and  liqr,  that  A.  B.  and  0.  D.  do  attend  and  be  croes-ezamined  in 
[open]  Ct  upon  the  affts  filed  herein  by  them  resply. 


order  for 

oros8-exami< 

nation. 


Form  119.  That  the  sd  0.  J.  S.,  W.  B.,  and  W.,  do  attend  before  the  registrar, 

r  or  one  of  the  examiners  of  the  Ct,  for  the  purpose  of  being  cross- 

for  cross-         examined  on  his  afft  filed  herein  on  the day  of . 

examination 
of  official 
receiyer. 

Form  119a.  Upon  the  applicon  by  summons  dated  &o.,  of  'G-.,  the  respt  to  the 

Order  to  poton  of  M.,  preferred  in  this  Ct  on  the  &o.,  and  upon  hearing  the 

cross-examine  solors  for  the  applicant  and  for  the  respt  the  sd  M.,  and  upon  reading 


in  Gourt  on 
hearing  of 
petition. 


the  eight  several  affts  of  the  sd  M.,  filed  &c.,  8.,  filed  ftc.  It  is  ordered 
that  the  applicant,  the  sd  G.,  be  at  liberty  to  cross-examine  the  sd 
M.  &c.,  upon  the  sd  several  afEts  filed  in  this  matter  on  behalf  of  the 
sd  petr,  and  that  such  cross-examination  be  taken  in  open  Ct  on  the 
hearing  of  the  sd  peton  ;  And  it  is  ordered  that  unless  the  sd  M.  &c., 
appear  for  the  purpose  of  such  cross-examination  the  sd  petr  M.  shall 
not  be  at  liberty  to  read  or  use  the  sd  affts,  or  the  affts  of  such  of  the 
sd  persons  as  shall  not  appear  as  evidence  in  this  matter  without  the 
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special  leave  of  the  Ot.    New  Park  of  Mines  (00237  of  1895),  North,  J., 
for  Taughan  Williams,  J.,  27th  April,  1896. 


Upon  the  applicon  of  the  [off]  liqr,  of,  &c.,  and  upon  hearing,  &o.,    Form  120. 
it  is  ordered  that  the  sd  [off]  liqr  be  at  liberty  to  cross-examine  H.  B.  r~T    ' 
and  S.  upon  the  afft  made  by  them  in  this  matter,  and  filed,  &c.,  in  cross-ezami- 
support  of  the  daim  of  the  sd  W.  against  the  said  coy ;  And  it  is  na^n,  with 
ordered  that  such  cross-examination    be    taken  before  one  of  the  to  use  of 
examiners  of  the  Ot,  at  such  time  and  place  as  the  sd  examiner  may  affi^lavitfl- 
appoint ;  And  it  is  ordered  that  unless  the  sd  H.  B.  and  8.  appear 
accordingly  the  sd  W.  be  not  at  liberty  to  read  or  use  the  sd  afft  as 
evidence  in  this  matter  without  special  leave  of  the  Ct ;  And  it  is 
ordered  that  in  the  first  instance  the  sd  H.  only  be  so  cross-examined, 
but  if  the  sd  [off]  liqr,  after  such  cross-examination  is  concluded,  shall 
desire  to  cross-examine  the  other  three  deponents,  or  any  one  or  more 
of  them,  he  is  to  be  at  liberty  to  do  so,  on  giving  notice  thof .   Lactina^ 
Sfc.  Co.,  Pearson,  J.,  5th  March,  1886. 


Upon  the  applicon  of  L.,  a  creditor  of  the  coy,  and  upon  hearing   Form  121. 
the  solors  for  the  applicant  and  for  the  off  [liqr],  and  upon  reading,  Z^T    ". 
&c.,  Order  that  each  of  the  sd  A.,  B.  and  0.  do  resply  attend  before  croBs-exami- 
one  of  the  examiners  of  the  Ot,  to  be  cross-examined  on  their  respive  "a*i**?  before 
affts  filed  herein.     Carta  Para,  8fc.  Co.,  Pearson,  J.,  19th  May,  1884. 
A.  704. 

It  18  not  usual  to  make  the  order  until  the  evidence  is  complete.    Re  Bavies, 
44  C.  Div.  253. 


Upon  the  applicon  of  W.,  one  of  the  respts  to  a  summons  issued  by  Form  122# 
the  [off]  liqr,  and  dated  26th  Nov.  1883,  and  upon  hearing  the  solors  Order  for 
for  the  applicants  and  for  the  [off]  liqr,  and  upon  reading  the  afft  of  cross-exami- 
B.,  the  [off]  Hqr,  filed  18th  Feb.  1884,  Order  that  the  sd  W.  be  at  uq^j^^toron 
liberty  to  cross-examine  the  sd  B.,  [off]  liqr,  upon  the  sd  afft,  filed  application  of 
18th  Feb.  1884,  and  that  such  cross-examination  be  taken  before  the  '^"P^^*^®^** 
examiner  in  the  manner  provided  by  the  statute  the  15th  and  16th 
Vict.  c.  86  ;  and  that  the  sd  B.  do  appear  for  cross-examination  before 
the  examiner  accordingly,  at  such  time  and  plsice  as  the  examiner  may 
appoint,  and  that,  unless  the  sd  B.  appear  accordingly,  the  sd  B.  shall 
not  be  at  liberty  to  read  or  use  the  said  afft  as  evidence  in  these  matters 
without  special  leave  of  the   Ct.     French   Date   Coffee,   Chitty,   J., 
27th  March,  1884.    A.  940. 
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Form  123.        Upon  the  applicon  of  E.,  a  contributory  of,  &c.,  Order  that  the  sd 

Libeity  to        ^*  ^®  ^*  liberty  to  cross-examine  vtvd  voce  in  Ct  the  sd  H.  on  his  two 

cross-examine  several  affts,  filed,  &c.     And  order  that  the  summons  issued  on  the 

in  Court.  Q^^  ^^  returnable  on  the  13th  Dec.  1882,  be  placed  in  the  list  of 

[actions  with  witnesses]  ;  and  costs  of  this  applicon  to  be  disposed  of 

on  the  hearing  of  the  sd  summons.    Cape  Breton  Co,,  Fry,  J.,  19th  Feb. 

1883.    A.  622. 


Form  124.  Upon  the  applicon  of  B.,  &c..  Order  that  upon  the  hearing  in  Ct  of 
Fnrth«  Older  ^®  summons  issued  on  the  6th  and  returnable  on  the  13th  of  Dec. 
'oUowing  the  1882,  which  by  the  sd  order  of  19th  Feb.  1883,  was  directed  to  be  put 
in  the  list  of  actions  with  witnesses,  the  applicant  to  be  at  liberty  to 
cross-examine  the  sd and on  their  respive  affts  and  deposi- 
tions ;  and  that  the  applicant  may  also  be  at  liberty  to  subpoena  for 
attendance  in  Ct  on  the  hearing  of  such  summons  the  two  persons 

following,  namely and ;  and  the  costs  of  applicon  to  be 

costs  of  sd  summons.     Cape  Breton  Co.,  Fry,  J.,  6th  March,   1883. 
A.  502. 


abore. 


Form  124a.      Upon  the  applicon  by  summons  dated,  &c.,  of  W.,  the  liqr  of  the 

£Tr~T~T         above-named  coy,  the  applicant  in  the  misfeasance  summons,  dated 

cross-examine  &c.,  and  upon  hearing  counsel  &c.,  and  upon  reading  the  sd  mis- 

in  open  Court,  feasance  summons  the  order  to  wind-up  &c.,  Order  that  the  applicant, 

the  sd  W.,  be  at  liberty  to  cross-examine  the  sd  G.  on  their  respive 

affts,  and  that  such  cross-examination  be  taken  in  open  Ct  on  the 

hearing  of  the  sd  misfeasance  summons ;  And  order  that  unless  the  sd 

O.  and  Q-.  appear  for  the  purpose  of  such  cross-examination  the  sd  G. 

and  G.  be  not  at  liberty  to  read  or  use  the  sd  affts  or  afft  of  either  of 

the  sd  persons  as  shall  not  appear  as  evidence  in  this  matter  without 

the  special  leave  of  the  Ct.     Hammond  r.  Matabele,  Sfc,  Wright,  J., 

30th  January,  1901. 

For  similar  order  giving  applicant  (the  liquidator)  and  respondent  leave  to  ozoss- 
ezamine  one  another,  see  Gold  Spinner*'  Syndicate^  Hood  Reg.,  31  July,  1901. 


Special  Examiners. 

It  is  not  now  the  practice  to  appoint  a  special  examiner.    Ann.  Pr.  (1904)  604. 

The  application  for  the  appointment  of  a  special  examiner  is  nsually  made  by 
summons,  and  should  be  supported  hj  an  affidavit  as  to  the  circumstances,  and  that 
the  proposed  examiner  is  a  fit  person,  and  has  no  interest  in  the  matters  in  question. 
See  further  as  to  the  praotioe,  Dan.  Fr.  644. 
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Upon  the  applicon  of  H.,  liqr.  of  coy,  by  siunmons  dated  2l8t  July,    Form  126. 
1883,  and  upon  hearing  the  solors  for  the  applicant  and  for  S.  8.  and  Appointment 
B.,  and  upon  reading  the  afft  of  E.,  filed  2nd  Aug.  1883,  of  service  of  ofdistriot 
the  summons,  and  the  am  of  H.,  filed  25th  July,  1883,  Order  that  M.,  J^^^l^ 
of  Leeds,  in  the  County  of  York,  the  registrar  of  the  County  Ct  of  examiner. 
Yorkshire,  holden  at  Leeds,  and  of  the  Leeds  District  Registry  of  this 
Honble  Ct,  be  appointed  special  examiner,  for  the  purpose  of  taking 

the  examination  of  the  following  persons ;  that  is  to  say,  ,  of 

Leeds,  &o.,  oonoeming  the  knowledge  of  the  trade  dealings  and  estate 
and  effects  of  the  sd  coy.  And  order  that  the  sd  several  persons  do 
attend  such  special  examiner  on  2 1st  Nov.  1883,  at  11  o'clock  in  the 
forenoon,  and  at  such  other  times  as  he  shall  direct,  for  the  purpose  of 
being  examined  accordingly.  Leeds  Estate  Co,,  Kaj,  J.,  16th  Nov. 
1883.    B.  1458. 


Upon  the  applicon  of  L.,  the  [off]  liqr  of  the  coy,  for  a  special   Form  126. 
examiner  to  be  appointed  to  take  the  evidence  of  witnesses  in  these  Appointment 
matters,  and  upon  hearing  the  solor  for  the  applicant,  and  upon  of  special 
reading,  &c..  Order  that  Y.,  Esq.,  barrister-at-law  (he  consenting),  be  l^^^^mifl. 
appointed  special  examiner  for  the  purpose  of  taking  the  evidence  of 
witnesses    in  these  matters.    And  order  that  the  depositions,   &c. 
Saturn,  Sfc.  Co.,  12th  May,  1877.    B.  893. 


Upon  the  applicon  of  the  [off]  liqr  of  the  coy,  &c..  Order  that  A.,    Form  127. 

of  ,  be   appointed   examiner   for   purpose  of  taking  the  cross-  Appointment 

examination  of  the  sd  P.  on  his  sd  afft,  filed,  &c.,  and  the  examination  ''^th  pro- 
and  cross-examination  of  other  witnesses  in  these  matters.  And  order  interpreter. 

that  the  sd  [off]  liqr  be  at  liberty  to  employ  J.,  of ,  interpreter 

and  translator  of  the  Portuguese,  French  and  other  languages,  to  act 
as  interpreter  and  translator  into  English  of  the  vivd  voce  evidence  to 
be  given  in  the  French  language  by  the  sd  P.  before  the  sd  examiner. 
And  order  that  the  translation  of  such  evidence  which  is  to  be  made 
by  the  sd  J.  be  adopted  and  filed  as  truly  representing  the  vivd  voce 
examination  or  deposition  of  the  sd  P.  Portugwee  Contract  Co,,  10th 
June,  1870.    Malins,  V.-O. 


Upon  motion,  &c.,  Order  that  P.  do  attend,  at  his  oton  expense.    Form  128. 
before  the  special  examiner  appointed  in  the  above  matter,  at  such  ^^    T~7 
time  and  place  as  the  sd  examiner  shall  appoint,  to  answer  such  ques-  witness  attend 
tions  as  may  be  properly  put  to  him,  including  the  questions  which  he  *^^  answer 
refused  to  answer  on  the day  of ,  and  do  produce  before  the  objected  to. 
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sd  special  examiner  all  books,  papers  and  documents  in  his  possession 
or  power  relating  to  the  above  coy,  and  in  particular,  &c.  And  order 
P.  to  pay  to  the  liqr  his  costs  of  sd  motion,  to  be  taxed.  jEa»i  Van  Co  , 
Kay,  J.,  6th  Dec.  1883.    A.  1763. 

Where  a  witnees  does  not  attend  the  proper  course  is  to  serye  him  with  sabpoena, 
and  then  if  he  fails  to  attend,  move  for  order  to  attend  at  his  own  expense.  Stuart 
Y.  Balk  ^  Oo,f  32  W.  R.  676.  As  to  oommittal  for  contempt  in  not  answering,  see 
Cutler  V  Wriffht,  W.  N.  (1890)  28. 


Form  129. 

Order  for 
examination 
of  persons  in 
Scotland 
(under  s.  127 
of  1862). 


Upon  motion  this  day  made  unto  this  Ct  by  K.,  the  off  liqr  of  the 
above-named  coy,  and  upon  reading  the  order  to  wind  up  the  sd  coy, 
dated  23rd  April,  1866,  and  the  order  appointing  the  off  liqr,  dated 
25th  May,  1866,  and  an  afft  of  K,  filed  19th  June,  1877,  this  Ct 
doth  order  that  the  sheriff  of  the  county  of  Inverness,  Scotland,  do 
summon  0.  S.  and  W.  T.  R.,  or  either,  or  if  necessary  both  of  them, 
the  managers  or  agents  of  The  National  Bank  of  Scotland  at  Inverness, 
afsd,  to  attend  before  the  sd  sheriff  at  such  time  and  place  as  he  shall 
appoint,  as  witnesses  and  havers  to  be  examined  upon  oath  on  behalf 
of  the  sd  off  liqr  with  reference  to  the  estate,  dealings  and  affairs  of 
the  coy,  and  also  in  reference  to  the  estate,  dealings  and  affairs  of 
a  contributory  or  alleged  contributory  of  the  coy,  and  to  produce  all 
deeds,  books  and  documents  called  for  which  may  be  in  their  or  either 
of  their  possession  or  power,  and  that  the  sd  sheriff  do  take  such 
examination  oraUy,  and  authenticate  such  examination  in  writing  by 
his  signature,  and  forward  the  same  to  the  [Record  and  Writ  Clerks' 
Office,  (Dhancery  Lane,  in  the  county  of  Middlesex],  to  be  filed  in  the 
above  matters  in  due  course,  and  do  transmit  with  such  written 
examination  the  books,  papers,  deeds  and  documents  produced  before 
him,  or  such  copies  thof  or  extract  therefrom  as  may  be  necessary; 
and  it  is  ordered  that  in  case  the  persons  so  summoned  fail  to  appear 
at  the  time  and  place  specified,  or  appearing  refuse  to  be  examined 
or  to  make  the  production  required,  then  that  he,  the  sd  sheriff,  do 
proceed  against  such  persons  as  a  witness  or  haver  duly  cited  and 
failing  to  appear,  or  refusing  to  give  evidence,  or  make  production 
according  to  the  law  of  Scotland ;  and  it  is  ordered  that  the  sd  sheriff 
be  entld  to  such  and  the  like  fees,  and  the  witnesses  to  such  and  the 
like  allowances  as  sheriffs  when  acting  as  commissioners  under 
appointment  from  the  Ct  of  Session,  and  as  witnesses  and  havers  are 
entld  to  in  the  like  case,  according  to  the  law  of  Scotland ;  and  that  if 
any  objection  is  stated  to  the  sd  sheriff,  and  by  any  witness,  either  on 
the  ground  of  his  incompetency  as  a  witness,  or  as  to  the  production 
required  to  be  made,  or  on  any  other  ground  whatever,  the  sd  sheriff 
is  to  be  at  liberty  to  report  such  objection  to  this  Ct,  and  suspend  the 
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examination  of  snch  witness  until  the  objections  have  been  disposed 
of ;  and  this  Ct  doth  order  that  the  sd  sheriff  do  have  and  exercise  all 
the  powers  and  privileges  vested  in  him  for  the  purposes  of  or  in 
relation  to  such  examination  as  afsd  by  the  Cos  Acts,  1862  to  1867. 
Contract  Corp,^  Limtd,  M.  E.,  20  Nov.  1877.    A.  1113. 

Made  under  eeot.  127  of  the  Companies  Act,  1862.    See  end  of  Chap.  XLII. 


On  the  applicon  by  summons,  &o.,  it  is,  notwithstanding  the  sd  Form  129a. 
order  dated  30th  November,   1901,  ordered  that  the  sd  liqr  be  at  Order  aUow- 
liberiy  to  make  use  of  any  of  the  answers  given  by  the  sd  A.  at  his  ing  liquidator 
examination  on  the  29th  January,  1902,  pursuant  to  the  sd  Order  of  ^tjS^^rtfi 
30th  November,  1901  (this  was  under  sect.  115  pursuant  to  the  sd 
Order  of  the  30th  November,   1901),  for  the  purpose  of  obtaining 
further  and  better  discovery  in  an  action  now  pending  in  the  King's 
Bench  Division  of  the  High  Ct  of  Justice  entld  Z.  ^  iV.  Bank  v.  George 
NeumeSy  lAmtd.    And  that  such  liberty  do  take  effect  as  from  the  sd 
29th  January,    1902.     And  order  that  oosts  of  the  sd  liqr  of  sd 
applicon  be  included  in  his  costs  of  the  winding-up  of  the  sd  coy. 
London  Sf  Northern  Bank,  Limtd.,  Wright,  J.,  19  March,  1902. 


Notices  to  produce  and  admit  Documents. 

In  the  matter,  &c.  Form  130. 

Take  notice  that  you  are  hby  required  to  produce  to  the  Ct,  at  the  j^otioeto 
hearing  of  the  peton  in  these  matters,  all  books,  papers,  copies  of  produce  at 
letters,  and  other  writings  and  documents  in  your  custody,  possession,  I^^^ 
or  power  containing  any  entry,  memorandum,  or  minute  relating  to  the 
matters  in  question  in  these  matters  or  any  of  them,  and  particularly 
those  specified  in  the  schedule  hto. 
Dated,  &o. 

P.  Q.,  Solor  to  the  above-named  Coy 
[or  as  the  case  may  he"]. 

To  Mr. and  Messrs. ,  his  solors 

[or  as  the  case  may  he"], 

SCHEDITLE. 
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Form  131. 

Notice  to 
admit. 


The  notice  will  be  as  follows : — 

In  the  matter,  &c. 

Take  notice  that  upon  the  hearing  of  [the  summons  issued,  &c.,  or 
as  the  case  may  he']  the  [off  (recr  and)  liqr  of  the  above-named  coy] 
proposes  to  adduce  in  evidence  the  several  documents  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the  [respt  to  the  sd 

summons],  his  solor  or  agent,  at ,  on ,  between  the  hours  of 

,  and  the  [sd  respt]  is  hereby  required,  within  forty-eight  hours 

from  the  last-mentd  hour,  to  admit  that  such  of  the  sd  documents  as 
are  specified  to  be  originals  were  resply  written,  signed,  or  executed 
as  they  purport  resply  to  have  been,  that  such  as  are  specified  as 
copies  are  true  copies,  and  such  documents  as  are  stated  to  have  been 
served  were  so  served,  sent,  or  delivered  resply,  saving  all  just 
exceptions  to  the  admissibility  of  all  such  documents  as  evidence  in 
this  cause. 

Dated,  &c.  (Signed)        G.  H., 

Solor  [or  agent]  for  the  sd  [off  recr  and]  liqr. 

To  E.  F.,  solor  [or  agent]  for  the  sd . 

Originals. 


Description  of  Documents. 


Dates. 


Copies. 


Description  of  Documents. 


Original  or  Duplicate  served,  sent,  or 
delivered,  when,  how,  and  by  whom. 


This  form  can  readily  be  altered  to  suit  the  case  of  a  motion  or  summons. 

Notice  to  produce  documents  at  the  hearing  of  a  petition,  motion,  or  summons,  or 
at  examination  of  witnesses,  is  frequently  given.  See  Dan.  Forms,  5th  ed.  302 
et  seq.  ;  and  B.  S.  C.  1883,  Ord.  XXXI. ;  Ann.  Pr.  (1904)  418  ei  teq. 

Notice  to  produce  is  generally  given  bj  either  side  in  the  case  of  a  winding-up 
petition.    As  to  giving  notice  to  produce,  and  enforcing  production  of  documents 
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zefened  to  in  pleadings  or  affidavits,  see  Ord.  XXXI.  rr.  14,  16  et  teq, ;  Credit  Co,, 
11  C.  D.  256 ;  Nationdl  JPUnds  Aaturanee  Ck>,,  24  W.  R.  774;  Jtoberta  y.  Oppenheim, 
26  C.  Div.  724. 

B.  8.  C.  0.  XXXn.  r.  2. — Either  party  maj  call  upon  the  other  party  to  admit 
any  document,  saving  all  jnst  exceptions ;  and  in  case  of  refusal  or  neglect  to  admit, 
after  suoh  notioe,  the  oosts  of  proving  any  such  document  shall  be  paid  by  the  party 
80  neglecting  or  refusing,  whatever  the  result  of  the  cause  or  matter  may  be,  unless 
at  the  trial  or  hearing  the  Court  or  a  judg^e  shall  certify  that  the  refusal  to  admit 
was  reasonable ;  and  no  costs  of  proving  any  document  shall  be  allowed  unless  such 
notioe  be  given,  except  where  the  omission  to  give  the  notice  is,  in  the  opinion  of 
the  taxing  officer,  a  saving  of  expense. 

B.  8.  0.  0.  XXXn.  r.  8.— A  notice  to  admit  documents  shall  be  in  the  Form 
No.  11  in  Appendix  B.,  with  such  variations  as  oiroumstances  may  require.  And 
■ee  Ann.  Fr.  (1903)  420. 

PEOOEEDIKaS  OF  BoABD  OF  TbADE. 

8Mt.  80  of  1890. — (1.)  All  documents  purporting  to  be  orders  or  oertifioates  made 
or  iasned  by  the  Board  of  Trade  and  to  be  sealed  with  the  seal  of  the  Board,  or  to 
be  signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any  person  autho* 
rized  in  that  behalf  by  the  President  of  the  Board,  shall  be  received  in  evidence  and 
deemed  to  be  such  orders  or  certificates  without  further  proof  unless  the  contrary  is 
shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the  Board  of 
Trade,  shall  be  conclusive  evidence  of  the  fact  so  certified. 
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CHAPTER  Xm. 

SERVICE  OF  PROCESS. 


Within  the  Jurisdiction. 

B.  28  of  1908. — (1.)  All  notices,  summonsefi  and  other  doooments,  other  than  those 
of  which  personal  service  is  required,  may  be  sent  by  prepaid  post  letter  to  the 
last-known  address  of  the  person  to  be  served  therewith ;  and  the  notice,  summons 
or  document  shall  be  considered  as  served  at  the  time  that  the  same  ought  to  be 
delivered  in  the  dne  course  of  post  by  the  post  office,  and  notwithstanding  the  same 
may  be  returned  by  the  post  office.    [R.  21  of  1890  amended.] 

The  Rules  of  1903  are  framed  so  as  to  apply  generally  to  all  Courts  having 
winding-up  jurisdiction,  but  the  following  rule  is  applicable  to  County  Courts  only. 

B.  22  of  1908.— (1.)  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Court  to 
serve  such  orders,  summonses,  petitions,  and  notices  as  the  Court  may  require  him 
to  serve;  to  execute  warrants  and  other  process;  to  attend  any  sittings  of  the 
Court  (but  not  sittings  in  Chambers) ;  and  to  do  and  perform  all  such  things  as  may 
be  required  of  him  by  the  Court. 

(2.)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  be  served  by  a  bailiff  or  officer  of  the  Court  which  is  not  specially  by 
the  Acts  or  Rules  required  to  be  so  served,  unless  the  Court  in  any  particular 
proceeding  by  order  specially  so  directs.    [Formerly  R.  20  of  1890.] 

And  eee  infra,  Chap.  LII. 

See  also  R.  201  of  1903  as  to  the  application  of  the  general  practice  of  the  Courts 
''  where  no  other  provision  is  made  by  the  Acts  or  Rules.'* 

For  affidavit  of  service  by  post,  see  infra,  Form  608. 

For  affidavits  of  personal  service,  see  supra,  Forms  38,  39. 

As  to  substituted  service,  see  p.  190,  and  Forms  138  tff  teq. 

Ajb  to  enforcing  orders,  see  Chap.  XXXIX.,  and  the  following  rule  must  be  borne 
in  mind:— 

B.  S.  C.  1888,  0.  XLI.  r.  5. — ^Every  judgment  or  order  made  in  any  cause  or 
matter  requiring  any  person  to  do  an  act  thereby  ordered,  shall  state  the  time,  or 
the  time  after  service  of  the  judgment  or  order,  within  which  the  act  is  to  be  done, 
and  upon  the  oopy  of  the  judgment  or  order,  which  shall  be  served  upon  the  person 
required  to  obey  the  same,  there  shall  be  indorsed  a  memorandum  in  the  words,  or 
to  the  effect  following,  via. : — 

*'  If  you,  the  within-named  A.  B.,  neglect  to  obey  this  judgment  [or  order]  by 
the  time  therein  limited,  you  will  be  liable  to  process  of  execution  for  the  purpose 
of  compelliDg  you  to  obey  the  same  judgment  [or  order]." 
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This  rule  is  not  confiiied  to  oases  in  which  the  serrice  of  the  order  is  personal.  It 
appHee  in  all  cases.  Hampden  y,  Wallis,  26  0.  Diy.  746.  The  old  form  of  indorse- 
ment may  be  sufficient.     Treh^me  y.  Dale,  27  0.  Diy.  66. 


Ont  of  the  Jurisdiction. 

Thece  is  no  express  proyision  in  the  Companies  Act,  1862,  or  in  the  Act  of  1890, 
or  in  the  roles  therennder,  as  to  the  seryioe  of  notices  or  orders  out  of  the  jurisdic- 
tion. In  the  Joint  Stock  Companies  (Winding-np)  Act,  1848  (11  &  12  Viot.  o.  45), 
there  was  a  proyision  (sect.  108)  that  eyery  summons,  notice,  &o.,  might  be  seryed 
upon  any  party  by  being  sent  by  the  post,  although  any  such  party  might  be  out 
of  the  jurisdiction  of  the  Court ;  but  the  Act  of  1862  repealed  that  proyision.  It 
was,  howeyer,  considered  that  there  was  still  jurisdiction  to  authorize  service  out  of 
the  jurisdiction  in  a  winding-up  where  requisite,  and  it  was  usual,  where  there 
were  oontributories  and  creditors  out  of  the  jurisdiction,  to  obtain  a  gfeneral  order 
for  service  as  above.  However,  in  1887,  it  was  held  in  AnglO'AfHcan  Co,,  32 
C.  D.  348,  that  this  practice  was  wrong,  and  that  as  Ord.  XI.  of  the  Bules  of 
the  Supreme  Court  does  not  authorize  service  out  of  the  jurisdiction  in  such  oases, 
there  was  no  power  in  the  Court  to  authorize  service  out  of  the  jurisdiction  of 
any  notice,  or  summons,  or  order  intended  to  be  the  foundation  of  proceedings  sub- 
stituted for  an  action,  as,  for  example,  an  order  for  a  call.  This  decision  was  in 
acoordanoe  with  the  principles  laid  down  in  Re  Busfield,  32  C.  Diy.  123.  *' Service 
ont  of  the  jurisdiction  is  an  interference  with  the  ordinary  course  of  law,  for 
generally  Courts  exercise  jurisdiction  only  over  persons  who  are  within  the  territorial 
limits  of  their  jurisdiction.  If  an  Act  of  Parliament  gives  them  jurisdiction  over 
British  subjects  wherever  they  may  be,  such  jurisdiction  is  valid,  but  apart  from 
statute  a  Court  has  no  power  to  exercise  jurisdiction  over  anyone  beyond  its  limits." 
Per  Cotton,  L.  J.  (See  also  In  re  Fearsm,  (1892)  2  Q.  B.  263,  and  Rtuiell  v.  Cambe- 
fort,  23  Q.  B.  D.  526.)  *' A  person  resident  abroad,  still  more  ordinarily  resident 
and  domiciled  abroad,  and  not  brought  by  special  statute  or  leg^lation  within  the 
jurisdiction,  is  primA  facie  not  subject  to  the  process  of  a  foreign  Court;  he  must 
be  found  within  the  jurisdiction  to  be  bound  by  it."  Per  Lord  Selbome,  L.  C, 
Berkley  y.  Tkompton,  10  App.  Cas.  49. 

But  in  Nathan  Newman  ^  Co.,  35  C.  Div.  1,  it  was  held  that,  notwithstanding 
Angh' African  Co.,  tupra,  a  notice  of  an  appointment  to  settle  the  list  of  oontribu- 
tories of  a  company  might  be  served  out  of  the  jurisdiction  in  manner  provided  by 
B.  60  of  the  General  Orders  of  November  Uth,  1862.  (See  now  B.  23  of  1903. 
This  was  decided  on  the  ground  that  the  notice  was  not  intended  to  be  the  founda- 
tion of  any  proceedings  against  the  person  on  whom  it  was  served.  The  liquidator 
is  only  performing  the  duty  oast  upon  him  by  the  Companies  Acts  of  giving  certidn 
information  to  persons  whom  it  is  proposed  to  place  on  the  list  of  oontributories.  A 
foreigner  may  be  on  the  list,  and  all  that  has  to  be  done  is  to  give  him  notice  that 
it  is  intended  to  place  him  on  the  list.  So  also  notice  may  no  doubt  be  giyen  to  a 
creditor  abroad  to  come  in  and  proye,  or  be  excluded.  And  where  a  creditor  out  of 
the  jurisdiction  has  proved  in  bankruptcy,  the  Court  has  given  leaye  to  serve  notice 
of  motion  on  him  to  expunge  his  proof.  In  re  Calvert,  W.  N.  (1899)  53.  See 
further  as  to  giving  notice.  In  re  King  ^  Co.*8  Trade  Mark,  (1892)  2  Ch.  462.  The 
result  of  the  decisions  is,  that  although  notice  to  settle  the  list  of  oontributories 
may  be  served  out  of  the  jurisdiction,  an  order  can  no  longfer  be  obtained  here, 
unless,  indeed,  the  contributory  has  become  bound  by  special  provisions  in  the 
articles  of  association.  (See  Copin  v.  Adamson,  1  Ex.  Div.  17.)  But  by  agreement 
process  may  be  served  by  leaving  it  with  the   foreigner's  agent  in   England. 
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Montgomery  v.  Ziebmthal,  (1898)  1  Q.  B.  487 ;  and  see  Vol.  I.  of  this  work,  8th  ed., 
p.  658.  And  where  it  is  necessary  to  recover  calls  from  a  contributory  abroad, 
an  action  must  be  brought)  so  that  Ord.  XI.  of  the  Boles  of  the  Sapreme  Court 
may  be  utilized,  and  liberty  to  serve  the  writ  out  of  the  jurisdiction  may  be 
obtained.  It  would  seem  desirable  to  make  a  new  rule  extending  Ord.  XI.,  so  as 
to  permit  the  service  of  summons  and  orders  against  oontributories  out  of  the 
jurisdiction ;  they  are  not  in  the  position  of  a  mere  foreigner,  seeing  that  they  are 
members  of  a  corporation  within  the  jurisdiction.  The  authority  to  make  rules  for 
service  out  of  the  jurisdiction  is  clear,  see  Brummond  v.  Drummondy  2  Gh.  32.  Jud. 
Act,  1875,  s.  24 ;  Jud.  Act,  1881,  s.  19.  Those  who  have  power  to  frame  rules  for 
the  County  Courts  have  the  same  power  as  those  who  make  the  rules  for  the  High 
Court,  and  the  wider  County  Conit  rule  as  to  service  out  of  the  jurisdiction  has 
been  held  to  be  intra  vires.     Wood  v.  MiddUton^  (1897)  1  Ch.  161. 


Form  132.       Upon  the  applicon  of  T.  A.  W.,  the  off  liqr  of  the  aboye-named 

General  order  corporation,   and  hearing    the   solors   for    the  applicant,  and  upon 

for  service  out  reading,  &o.,  It  is  ordered  that  service  of  any  notice,  summons,  order, 

^Q^        °'       or  other  proceeding  in  these  matters,  not  requiriug  personal  service, 

upon  such  of  the  contributor! es  whose  respive  last-known  addresses 

or  places  of  abode  are  situate  out  of  England,  and  on  whose  behalf 

resply  no  appearance  has  been  entered  pursuant  to  the  62nd  Rule 

of  the  General  Orders  and  Rules  of  this  Ct  of  the  11th  Nov.  1862, 

be  effected  by  notice,  copy  of  summons,  order,  or  other  proceeding, 

together  with  a  copy  of  this  order,  as  a  prepaid  letter  into  any  post 

office  receiving  house  in  England  duly  addressed  to  them  resply  to 

their  respive  last-known  addresses  or  places  of  abode,  in  the  same 

manner  as  service  as  afsd  may  be  effected  upon  the  other  contributories 

of  the  sd  corporation  whose  last-known  addresses  or  places  of  abode 

are  situate  in  England,  and  on  whose  behalf  resply  no  appearance 

shall  have  been  entered  as  afsd.     Oriental  Bank  Corporation^  Chitty,  J., 

6th  June,  1878;  Oovernment  Security  Fire  Insurance  Co.yLimtd,  Hall, 

V.-C,  6th  June,   1878.     A.  1130;  Milan   Tramways  Co,,  17th  April, 

•  1877.    B.  834  ;  Kennoor  Fisheries  Co.,  9th  July,  1877.     A.  1623. 

The  above  is  merely  given  by  way  of  illustration  of  the  practice  which  prevailed 
prior  to  1887.    See  also  the  three  following  orders. 


Form  133. 

liberty  to 
serve  sum- 
mons out  of 
jurisdiction. 


Upon  the  applicon  of and ,  the  liqrs  of  coy  under  the  supervision  of  this 

Ct,  and  upon  reading,  &c..  Order  that  the  sd  liqrs  be  at  liberty  to  serve  a  copy  of 
the  summons  dated,  &c.,  issued  in  these  matters  from  and  under  the  seal  of  the 
Chambers  of  the  judge  at  the  instance  of  the  sd  applicants,  together  with  a  copy  of 
this  order,  upon  W.,  of  Bombay,  in  the  Empire  of  India,  at  Bombay  or  elsewhere 
in  the  Empire  of  India.  Ocerend,  Gumey  ^  Co.,  Limid,  Malins,  V.-C,  22nd  Aug. 
1878.    B.  1502. 
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Upon  the  ^plicon  of  the  oflf  liqps,  &c.,  Order  that  the  applicants  be  at  liberty  to    Form  134. 
serve  all  summoDses,  orders,  noticefl,  and  proceedings  in  these  matters,  not  requiring  Lj^ertyto 
personal  service,  upon  the  several  persons  named  in  the  second  column  of  the  serve  out  of 
schedule  hereto,  being  resply  contributories  of  the  sd  coy,  by  sending  copies  of  this  jurisdiction, 
order  and  of  such  summonses,  orders,  notices,  and  proceedings  in  this  matter  through 
the  general  post  office,  properly  addressed  to  such  persons  resply  at  the  places  set 
opposite  to  their  respive  names  in  the  third  column  of  the  sd  schedule,  and  being 
resply  places  in  the  kingdom  of  Holland  out  of  the  jurisdiction  of  this  Ct,  until  the 
applicants  receive  proper  notice  of  any  change  of  residence  of  such  contributories. 
And  order  that  fourteen  days  from  the  date  of  such  service  be  the  time  for  the  sd 
persons  to  appear  or  do  any  act  referred  to  in  such  summonses,  &c.,  resply.    Add 
schedule  with  three  columns  showing   (1)  Serial  No. ;   (2)  Name ;    (3)  Address. 
Thomas  W.  Booker  ^  Co.,  Fry,  J.,  20th  March,  1879.    B.  662. 


Upon  the  applicon  [as  ahove]^  and  that  the  times  resply  to  be  fixed  in  and  by  such    FonU  135. 
summonses,  orders,  and  notices,  be  the  times  resply  for  the  sd  persons  to  appear,  or 


to  do  any  act  referred  to  in  such  summonses,  &c.,  resply. 
Chitty,  J.,  19th  Dec.  1883.    A.  1826. 


Indian   Co-operative, 


Another. 


Upon  the  applicon  of  the  liqrs  of  coy,  Order  that  the  sd  liqrs  be  at   Perm  136. 
liberty  to  serve  the  several  pei'sons  whose  names  are  set  forth  in  the  t., 
second  column  of  the  schedule  hto  who  resply  claim  to  be  creditors  of  serve  credi- 
the  sd  coy,  and  who  reside  out  of  the  jurisdiction  of  this  Ct,  with  notices  ^^?_^\f' 
to  prove  their  respive  claims  or  the  unadmitted  parts  thof  resply  against  with  peremp- 
the  sd  coy,  and  to  file  their  affts  in  support  thof,  and  to  give  notice  thof  ^^^  notice  to 

to  Messrs. ,  the  solors  for  the  liqrs  of  the  sd  coy,  on  or  before  2nd 

May,  1877,  and  to  attend  at  the  Chambers  of  the  Master  of  the  Bolls 
in  the  Eolls  Tard,  Chancery  Lane,  in  the  county  of  Middlesex,  England, 
on  Saturday,  5th  May,  1877,  at  11.30  of  the  clock  in  the  forenoon, 
being  the  time  appointed  for  hearing  and  adjudicating  on  the  sd  claims 
resply,  by  sending  such  notices,  together  with  a  copy  of  this  order,  by 
post  in  a  prepaid  letter  addressed  to  the  sd  several  persons  resply,  ac- 
cording to  their  respive  addresses  as  appearing  opposite  their  names 
resply  in  the  third  column  of  the  sd  schedule,  such  notice  to  be  posted 
on  or  before  the  20th  April,  1877.  And  order  that  such  service  be 
deemed  good  service  upon  such  persons  resply. 


No.  on  List  of  Claims. 

Name  of  Creditor. 

Address  and  Description. 

2 
6 

A.B. 

CD. 

&o. 

Augsburg,  Cermany. 
No.  — ,  Rue,  &o.  Paris. 
Ac. 

Swtss  Times  Co.,  Jessel,  M.  E.,  16th  April,  1877.  B.  649.  And  see 
similar  order.  Oriental  Telegram  Agency^  Jessel,  M.  !R.,  22nd  June, 
1877.     B.  1118. 
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Form  137.        Upon  the  applioon  of  the  off  liqr,  &o,,  Order  that  the  applicant  be 
Another.  **  liberty  to  serve  by  post  out  of  the  jurisdiction  of  this  honourable 

Ct  the  several  persons  mentd  in  the  schedule  hto  with  notice  that 
unless  they  do  resply  produce  to  the  applicant  or  to  this  Ct  the  secu- 
rities on  which  they  claim  to  be  creditors  of  the  sd  coy,  their  claims 
resply  will  be  disallowed,  and  they  will  be  excluded  from  all  dividends 
declared  or  to  be  declared,  and  the  assets  of  the  coy  will  be  forthwith 
distributed  without  further  notice.  And  order  that  a  copy  of  this  order 
be  also  served  in  like  manner  upon  the  sd  claimants  named  in  the 
schedule  with  the  sd  notice. 

SCHEDULE. 


Berlin  Great  Market,  ^c.  Co.,  M.  E.,  2nd  June,  1877.    A.  1063. 

For  order  giving  liberty  to  serve,  out  of  the  jurisdiction,  summons  for  delivering 
up  to  liquidator  a  messuage  situate  in  Dublin,  see  International  PatefU  Pulp  Co,, 
18th  June,  1877.    A.  1142. 

For  order  giving  liberty  to  serve  summons  for  call  in  Guernsey  and  Ireland,  see 
Teignmouth,  ^,  Co.,  M.  R.,  21st  June,  1878.     B.  1207. 

For  order  giving  liberty  to  serve  all  summonses,  orders,  &c.  on  two  oontributories 
resident  in  Belgium  and  Scotland,  see  Tinfoil  Decorative  Co.,  Baoon,  V.-C,  12th 
June,  1877.    B.  1122. 

Substituted  Service. 

B.  8.  C.  1888,  0.  LZVII.  r.  6. — Where  personal  service  of  any  writ,  notice, 
pleading,  summons,  order,  warrant,  or  other  document,  proceeding,  or  written 
communication,  is  required  by  these  rules  or  otherwise,  and  it  is  made  to  appear  to 
the  Court  or  a  judge  that  prompt  personal  service  cannot  be  effected,  the  Court 
or  judge  may  make  such  order  for  substituted  or  other  service,  or  for  the  substi- 
tution of  notice  for  service  by  letter,  public  advertisement,  or  otherwise,  as  may 
be  just. 

And  see  Seton  on  Decrees,  6th  ed.,  pp.  4  et  eeq.,  for  various  forms  including 
advertisement. 

And  see  Ord.  IX.  r.  2,  in  much  the  same  language,  but  only  applying  to  a  writ 
of  summons.  Under  the  latter  rule  it  has  been  held  that  where  a  writ  for  service 
within  the  jurisdiction  has  been  issued,  and  come  to  the  knowledge  of  the  defendant, 
who  has  afterwards  left  the  jurisdiction,  though  not  to  evade  the  writ,  substituted 
service  on  him  may  be  ordered.    Jay  v.  Bttdd,  (1898)  1  Q.  B.  12. 

Applications  for  orders  for  substituted  service  must  be  supported  by  affidavit, 
setting  forth  the  grounds  on  which  the  application  is  made.  B.  S.  C.  1883, 
Old.  X. 
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Upon  tlie  applicon  of  the  liqrs,  &c.,  Order  that  service  of  this  order   Form  138. 
and  of  a  copy  of  the  summons  issued  in  these  matters,  dated  the  17th  q^^^^^~ 
April,  1878,  bj  leaving  a  copy  of  such  summons  and  of  this  order  at  subetitated 

the  Hotel,  situate  ,  and  at  the  Hotel,  situate  ,  "^^^^  °^ 

addressed  to  J.  in  the  sd  summons  named,  be  good  and  sufficient 
service  of  the  sd  summons  upon  the  sd  J.  Forest  of  Dean,  Sfc,  Co.y 
M.  R,  30th  April,  1878.    A.  763. 


Upon  the  applicon  of ,  off  liqr,  &c.,  and  upon  reading,  &c..  It   Form  139. 

is  ordered  that  service  of  the  sd  orders  dated,  &c.,  upon  M.,  of,  &c.,  a  q^^  ^^^ 
contributory  of  the  above-named  ooy,  by  sending  oopies  of  the  sd  Bubetitated 
orders  res^dy,  together  with  a  copy  of  this  order,  enclosed  in  an  ^^^^J^ 
envelope  addressed  to  the  sd  M.  at  the  address  afsd,  with  the  proper  oontributory. 
postage  stamps  affixed  thereto  as  a  prepaid  letter,  and  duly  registered, 
be  deemed  good  and  sufficient  service  of  the  sd  orders  resply  upon  the 
sd  M.    Patent  Tunnelling,  Sfc.  Co.,  Ohitty,  J.,  1st  Feb.  1886.     B.  66. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  K.,  who   Form  140. 
alleged  that  on  the  4th  Dec.  1878  the  sd  K.  presented  a  peton  unto  ^^Z^f 
this  Ct.  praying  that  J.  might  be  removed  from  his  office  of  off  liqr  of  subetituted 
coy,  and  might  be  ordered  to  deliver  up  all  the  property,  cash,  books  JJ^jT??®  ^^ 
of  accounts,  and  papers,  in  his  possession  or  control  belonging  to  the 
sd  coy,  and  file  proper  accounts  forthwith,  and  that  a  liqr  might  be 
appointed  in  the  place  of  the  sd  J.,  and  that  all  necessary  and  proper 
directions  might  be  given  for  that  purpose,  or  that  such  further  or 
other  order  might  be  made  as  the  nature  of  the  case  might  require ; 
and  that  the  sd  petrs  have  been  imable  to  serve  the  sd  peton  on  the  sd 
J.,  as  by  an  afft  of  the  sd  petrs,  filed  6th  Dec.  1878,  appears,  and  upon 
reading  the  sd  peton  and  afft.  Order  that  service  of  a  copy  of  the  sd 
peton  (having  this  Ct's  indorsement  that  all  parties  do  attend  hereon 
on  13th  Dec.  1878),  together  with  a  copy  of  this  order,  upon  F.,  of 
Manchester,  be  deemed  good  service  of  the  sd  peton  upon  the  sd  J. 
Main  Printing,  ^c.  Co.,  Hall,  V.-C,  6th  Dec.  1878.    B.  2011. 


Upon  the  applicon  of  S.,  the  off  liqr  of  the  ooy,  and  upon  hearing  Form  141. 

the  solor  for  the  applicant,  and  upon  reeuiing  an  afft,  &c..  It  is  ordered  - — - — ; 

that  service  of  the  summons  dated  10th  Jan.  1880,  issued  from  and  order  for 
under  the  seal  of  the  Chambers  of  the  sd  Master  of  the  Eolls,  requiring  anbrtituted 

fiorvioo  oi 

aU  parties  concerned  to  attend  at  the  Chambers  of  the  sd  judge  in,  &c., 
on  Monday,  19th  Jan.  1880,  at  11.30  of  the  clock  in  the  forenoon, 
upon  the  hearing  of  an  applicon  on  the  part  of  S.,  the  off  liqr,  that 
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B.,  of ,  the  late  off  liqr,  might  be  ordered,  within  four  days  after 

service  of  the  order  to  be  made  thereon,  to  leave  his  accounts  of  his 
receipts  and  pajments  at  the  Chambers  of  the  judge,  and  to  pay  the 
balance  as  might  appear  due  from  him  on  the  sd  account  forthwith  to 
the  Bank  of  England  to  the  account  of  the  off  liqr  of  the  coy ;  and  that 
the  costs  might  be  costs  in  the  winding-up.  And  of  the  two  indorse- 
ments on  the  sd  summons,  the  first  of  which  is  in  the  words  and 
figures  following : — **  The  1st  day  of  March  next,  at  11.30  of  the  clock 
in  the  forenoon,  is  appointed  for  the  sd  W.  B.  to  attend  at  my  Cham- 
bers as  within  mentd,  dated  this  19th  day  of  Feb.  1880.  George  Jessel, 
Master  of  the  Eolls";  and  the  second  of  which  is,  &e.,  together  with  a 
copy  of  their  order  upon  S.,  the  tree  in  bankruptcy  of  the  sd  W.  B., 
be  deemed  good  service  on  the  sd  W.  B.  New  Amicable  Lifey  M.  K., 
28th  Feb.  1880.    B.  671. 


Form  141a.      On  the  part  of  the  liqr,  &c.,  that  service  of  the  summons  issued  in 

flnmmnnH.        ^^^  matter  ou  tho day  of ,  by  \Jiere  specify  mode  of  service 

proposedy  c.y.,  serving  a  copy  thof  together  with  a  copy  of  the  order 

to  be  made  hereon,  on  N.,  of ],  may  be  deemed  good  and  sufficient 

service  on  A.,  of ,  a  respt  in  the  sd  summons  named. 
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CHAPTER  XIV. 

PROCEEDINGS  AND  ATTENDANCES  IN  CHAMBERS  AFTER 
WINDING-UP  ORDERS. 


Directions. 

Sbb  Er.  88  and  39  of  1903  (Chap.  IX.)  as  to  leaying  documents  for  Completing 
completion  of  and  settling  the  winding-up  order. 

The  practice  of  leaving  a  copy  of  the  winding-up  order  at  Chambers 
and  taking  out  a  summons  to  proceed  was  abrogated  in  1890. 

But  '*the  liquidator" — a  term  which,  under  sect.  4  of  1890  and  Directions. 
B.  2  of  1903,  includes  the  official  receiver  when  acting  as  liquidator — 
''may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  tmder  the  winding-up." 
Sect.  23  (3)  of  1890. 

K.  185  of  1903.— "Where  the  attendance  of  the  liqaidator's  solicitor  is  required  on  Attendance  of 
any  j»oceeding  in  Conrt  or  Chambers,  the  liquidator  need  not  attend  in  person,     ^^       ^' 
except  in  oases  where  his  xkresenoe  is  necessary  in  addition  to  that  of  his  solicitor, 
or  the  Court  directs  him  to  attend.    [Formerly  R.  174  of  1890.] 

Attendance  and  Appearance  of  Parties. 

It.  184  of  1008. — (1)  Every  person  for  the  time  bemg  on  the  list  of  contributories  Creditors  and 
of  the  company,  and  every  person  whose  proof  has  been  admitted,  shall  be  at  liberty,  ooi^tribmones 
at  his  own  expense,  to  attend  proceedings,  and  shall  be  entitled,  upon  payment  of       ^ 
the  ooets  occasioned  thereby,  to  have  notice  of  all  such  proceedings  as  he  shall  by 
written  request  desire  to  have  notice  of ;  but  if  the  Court  shall  be  of  opinion  that 
the  attendance  of  any  such   person  upon  any  proceedings  has  occasioned  any 
additional  costs  which  ought  not  to  be  borne  by  the  funds  of  the  company,  it  may 
direct  such  costs,  or  a  gross  sum  in  lieu  thereof,  to  be  paid  by  such  person ;  and 
such  person  shall  not  be  entitled  to  attend  any  further  proceedings  until  he  has 
paid  the  same.    [Formerly  R.  173  of  1890.] 

(2)  The  Court  may  from  time  to  time  appoint  any  one  or  more  of  the  creditors  or 
dontiibatories  to  r^res^nt  before  the  Court,  at  the  expense  of  the  company,  all  or    • 
any  dass  of  the  creditors  or  contributories,  upon  any  question  or  in  relation  to  any 
proceedings  before  the  Court,  and  may  i^move  the  person  so  appointed.    If  more 
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than  one  person  is  appointed  under  this  mle  to  represent  one  class,  the  persona 
appointed  shall  employ  the  same  solicitor  to  represent  them.      [B.   61  of  1862 
extended.] 
Appearance  (3)  No  creditor  or  contributory  shall  be  entitled  to  attend  any  proceedings  in 

book.  Chambers,  unless  and  until  he  has  entered  in  a  book,  to  be  kept  by  the  reg^istrar  for 

that  purpose,  his  name  and  address,  and  the  name  and  address  of  his  solicitor  ^ 
any),  and  upon  any  change  of  his  address  or  of  his  solicitor,  his  new  address,  and 
the  name  and  address  of  his  new  solicitor.  [R.  1  of  19th  May,  1896,  taken  from 
R.  62  of  Order  of  Noy.  1862.] 

As  to  rights  of  persons  entitled  to  attend,  see  Brampton  JSailwajf  Co,,  11  Eq.  428  ; 
in  which  case  Bacon,  V.-C,  said :  *'  Having  under  the  rule  the  right  to  attend  the 
proceedings,  they  have,  as  I  read  it^  equal  rights  with  those  which  a  party  to  a  suit 
would  have,  and  those  rights  would  include  the  right  to  cross-examine." 

But  it  does  not  follow  that  the  Court  is  bound  to  hear  all  who  attend.  Thus  in 
Angh'Indian  Co.,  OreyU  ease  (W.  N.  (88)  187;  59  L.  T.  208),  Kay,  J.,  refused  to 
hear  a  creditor  as  well  as  the  liquidator.  And  an  examination  under  sect.  116  is 
not  to  be  considered  part  of  the  proceedings.  Orey^s  Brewery  Co,,  26  C.  D.  400 ; 
Norwich  Equitable,  ^e.  Co.,  27  Ch.  D.  616. 


Form  142. 

Liberty  to 
creditors  to 
attend. 


Whether 
order  neces- 
sary. 


Upon  the  applicon  of  B.  and  8.,  trading,  &o.,  of ,  who  have 

been  admitted  as  creditors  of  the  above-named  coy,  and  upon  hearing 
the  solors  for  the  applicants  and  for  the  liqr  of  sd  coy,  and  upon 
reading  an  order  dated  Ist  July,  1874,  and  an  order  dated  2nd  Aug. 
1877,  Order  that  the  sd  B.  and  S.  be  at  liberty  at  their  own  expense 
to  attend  the  proceedings  before  the  judge  under  the  sd  order  dated 
1st  July,  1874,  and  upon  the  terms  and  conditions  mentd  in  the 
[60th  Eule  of  the  Orders  of  Court,  dated  11th  Nov.  1862,  now 
**E.  173  of  the  Cos  Winding-up  Eules,  1890"].  And  order  the  sd 
B.  and  8.  to  pay  to  the  sd  A.,  the  liqr,  one  guinea  for  the  costs  of 
this  applicon.  Norwich  Provident  Co,y  Bacon,  V.-C,  21st  May,  1878, 
B.  1241. 

Even  under  the  practice  prior  to  1890,  although  it  was  not  nnnsaal  to  make  an 
order  as  above,  no  such  order  seemed  necessary.  R.  60  of  1862  gave  liberty  to 
attend  (subject  to  B.  62),  and  accordingly  some  of  the  chief  clerks  declined  to  make 
orders  as  above.    A  similar  liberty  is  given  by  B.  134  of  1903,  tupra, 

"For  order  in  favour  of  a  person  claiming  to  be  a  creditor,  see  Sartdeh  Harbour  Co., 
HaU,  V.-C,  6th  May,  1878.    A.  867. 


Form  143. 

liberty  to 
contributory 
to  attend. 


Upon  the  applicon  of  W.,  of ,  a  contributory,  &c.,  Order  that 

the  sd  W.  be  at  liberty  at  his  own  expense  to  attend  the  proceedings 
before  the  judge  in  these  matters.  And  order  that  the  sd  W.,  upon 
payment  of  the  costs  occasioned  thereby,  have  notice  of  all  such 
proceedings  as  he  shall  by  written  request  desire  to  have  notice  of. 
Cape  Breton  Co.,  Malins,  V.-C,  9th  March,  1878.    A.  423. 


Form  144. 

Liberty  to 


Upon  the  applicon  of  W.  H.  and  B.  L.  resply,  as  holders  of  A 
debentures  of  the  above-named  coy,  &c.,  Order  that  the  applicants 
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be  at  Kberty  to  attend  all  proceedings  in  the  winding-up  of  the  sd  deTwnture 
coy  relating  to  the  sale  and  disposition  of  the  assets  of  the  sd  coy  attend, 
comprised  in  the  indenture  of  14th  Dec.  1875,  and  all  proceedings 
relating  to  the  payment  or  other  dealing  with  the  proceeds  thof. 
And  order  that  the  costs  of  such  attendances,  including  the  costs  of 
both  the  sd  applicons,  be  added  to  the  applicants'  securities,  and  the 
ppal  and  interest  due  on  their  debentures.  Hooper* s  Telegraph  Worksy 
M.  R.,  14th  June,  1877.    A.  1171. 

For  ordtf  giving  oxeoutors  of  will  of  creditor  liberty  to  attend  proceedings  Executors  of 
relating  to  sale  of  assets,  see  Central  American  File  Co.,  Hall,  V.-C,  2l8t  May,  creditor. 
1878.    A.  1854.    As  to  impropriety  of  giving  debenture  holders  liberty  to  attend  at 
company's  expense,  see  Hamilton's  Windtor  Ironu?orkSf  27  W.  R.  827. 

B.  61  of  1862,  which  empowered  the  judge  to  appoint  a  contributories',  or 
creditors'  representative,  at  the  expense  of  the  company,  was  annulled,  so  far  as 
regarded  compulsory  wfaiding-up,  in  1890,  and  there  was  no  similar  provision  in 
the  Rules  of  1890,  the  supervision  of  the  committee  of  inspection  and  of  the 
oontributories  and  creditors  in  general  meeting  being,  presumably,  considered 
snffloient.  And  for  a  representation  order  made  between  1890  and  1903,  see 
Form  145.  R.  184  of  1908  applies  the  provisions  of  R.  61  of  1862  to  all  kinds  of 
winding-up  and  to  all  Courts  having  winding-up  jurisdiction. 

For  order  appointing  committee  of  oontributories  to  attend  at  expense  of  company.  Committees. 
see  International  Life  Aemranee  Socirty^  Malins,  V.-C,  29th  Nov.  1873.  A.  2983. 
For  aj^wintment  of  consultative  committee  of  creditors,  see  Oriental  Bank  Corporation^ 
COdtty,  J.,  2l8t  July,  1884.  B.  927.  For  order  as  to  remuneration  of  committee, 
see  Overend  Oumey  ^  Co.,  ISth  April,  1877.  B.  705.  See,  for  appointment  of 
committee  (for  special  purposes)  of  oontributories.  Copper  Miners^  Co.,  Malins,  V.-C., 
15th  Harch,  1875.  A.  2078;  of  creditors,  Comith  Coneolidated,  ^.  Corporation^ 
Kalmfl,  y.-C,  11th  April,  1878.    A.  724. 

Even  under  the  practice  before  1890,  a  creditors'  representative  was  very  rarely 
appointed,  except  for  some  limited  purpose.    Bee  Maclver't  Claim,  5  Ch.  424. 

Upon  the  applieon  of ,  claiming  to  be  unsecured  creditors  of   Form  146. 

the  coy,  by  summons  dated,  &c.,  And  upon  hearing  the  solors  for  the  Bepreeenta" 
applicants  and  for  A.  and  C.  J.  S.,  the  Hqrs  of  the  above-named  coy,  tion  order. 
and  counsel  for  the  D.  Corporation,  limtd,  And  upon  reading  an 
order,  &c., 

It  is  ordered  that  the  sd  E.  be  appointed  to  represent  the  unsecured 
creditors  of  the  sd  Hansard  Publishing  Union,  Limtd,  under  B.  61  of 
the  General  Eules  of  1862,  on  the  hearing  of  the  motion  by  the  sd  D, 
Corporation,  Limtd,  against  the  above-named  Hansard  Publishing 
Union,  Limtd,  herein,  notice  of  which  is  dated  the  1st  June,  1891. 

And  it  is  ordered  that  the  costs  of  this  applieon  be  reserved.  Hansard 
Publishing  Union  (1891,  H.  057),  Chitty,  J.,  2nd  Nov.  1891. 

For  order  giving  liherty  to  attend  a  taxation  as  representative  of  a  class,  see 
Form  644,  Chap.  XLVII. 
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CHAPTER  XV. 


OFFICIAL  RECEIVEBS. 


Official 
receiver 
becomes 
provisional 
liquidator  on 
oraor  to 
wind  up. 


Is  liquidator 

during 

vacancy. 

Interim 

provisional 

liquidator. 

Ma  J  be 

receiver  in 

debenture 

action. 

Is  liquidator 
when  no  other 
appointed. 


Remuneration 
of  official 


Sect.  4  of  1890.  — (1.)  On  an  order  being  made  hy  the  Court  for  windilig-np  a 
company  the  officer  hereinafter  mentioned  shall,  by  virtue  of  his  office,  become  th© 
provisional  liquidator  of  the  company,  and  shall  continue  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is  capable  of  acting  as  such. 

(2.)  The  said  officer  shall  be  the  official  receiver,  if  any,  attached  to  the  Court  for 
bankruptcy  purposes,  or  if  there  is  more  than  one  such  official  receiver,  then  such 
one  of  them  as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official 
receiver,  then  an  officer  appointed  for  the  purpose  by  the  Board  of  Trade.  Any 
such  officer  sha^l,  for  the  purpose  of  his  duties  under  this  Act,  be  styled  the  official 
receiver. 

(3.)  When  a  person  other  than  the  offidal  receiver  is  appointed  liquidator  of  a 
company  he  shall  be  styled  liquidator,  and  not  official  liquidator  of  the  company, 
and  the  provisions  of  the  Companies  Acts  relating  to  the  official  liquidator  shall,  in 
their  application  to  him,  be  construed  as  if  the  word  '* official''  were  omitted 
therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator  until  he  has 
notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies  and  given 
security  in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade.  He 
shall  give  the  official  zeoeiver  such  information  and  such  access  to  and  facilities  for 
inspecting  the  books  and  documents  of  the  company,  and  generally  such  aid,  as 
may  be  requisite  for  enabling  that  officer  to  perform  his  duties  under  this  Act. 

(4.)  If  any  vacancy  occurs  in  the  office  of  liquidator  of  a  company,  the  official 
receiver  shall,  by  virtue  of  his  office,  be  liquidator  during  the  vacancy. 

(5.)  The  official  receiver  may  be  appointed  by  the  Court  provisional  liquidator 
of  the  company  at  any  time  after  the  presentation  of  the  petition  and  before  a 
winding-up  order  has  been  made. 

(6.)  Where  an  application  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of 
the  debenture  holders  or  other  creditors  of  a  company,  the  official  receiver  may  be  so 
appointed. 

Sect.  6  (8)  of  1890.— In  case  a  liquidator  is  not  appointed  by  the  Court,  the  official 
receiver  shall  be  the  liquidator  of  the  company. 

Beet.  87  of  1890.— (1.)  The  Board  of  Trade  may,  with  the  approval  of  the 
Treasury,  appoint  such  additional  officers  as  may  be  required  by  the  Board  for  the 
execution  of  this  Act,  and  may  dismiss  any  person  so  appointed.  [See  Board  of 
Trade  Orders  under  this  section,  Appendix.  Originally  only  one  official  receiver  was 
attached  to  the  High  Court  of  Justice,  but  in  1893  two  othera  were  appointed* 
There  are  now  only  two.] 

(2.)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  officer  of,  or  person 
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attached  to,  tbe  Board  of  Trade,  performing  any  daties  under  this  Act,  and  may  receiver  and 
rary,  increase,  or  diminish  such  remmieration  as  they  may  think  fit.  others. 

(3.)  Ilie  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  romaneration  is  to  he  allowed  to  any  person  (other  than  an 
officer  of  the  Board  of  Trade)  performing  any  duties  [e.g.f  as  propiiUmal  liquidator 
or  at  ofieial  receiver  and  liquidator']  under  this  Act,  and  may  vary,  increase  or 
diminiBh  such  remuneration  as  he  may  think  fit. 

B.  8  of  1908.~ln  these  Bules,  unless  the  context  or  subject-matter  otherwise  Meaning  of 
requires,  "liquidator**  includes  an  official  receiver  when  acting  as  liquidator,  -g?^      »> 
.     .    .  "  Official  receiver  '*  includes  any  officer  appointed  by  the  Board  of  Trade  to 
discharge  the  duties  of  official  receiver  under  the  Acts.    [Formerly  R.  2  of  1890.] 

B.  59  of  1908. — When  the  official  receiver  is  liquidator  of  a  company  he  shall  be  Style, 
styled  '*  official  receiver  and  liquidator.**     [Formerly  R.  66  of  1890.] 

B.  144  of  1908. — (I.)  Where  a  liquidator  is  appointed  by  the  Court,  and  has  Official 
notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies  and  given  recei^^  to 
security  to  the  Board  of  Trade,  the  official  receiver  shall  forthwith  put  the  Hqui-  ^^  too^ide 
dator  into  possession  of  all  property  of  the  company  of  which  the  official  receiver  liquidator, 
may  have  custody;  provided  that  such  liquidator  shall  have,  before  the  assets 
are  handed  over  to  him  by  the  official  receiver,  discharged  any  balance  due  to 
the  official  receiver  on  account  of  fees,  costs  and  charges  properly  incurred  by 
him,  and  on  account  of  any  advances  properly  made  by  him  in  respect  of  the 
company,  together  with  interest  on  such  advances  at  the  rate  of  four  pounds  per 
centum  per  annum ;  and  the  liquidator  shall  pay  all  fees,  costs,  and  charges  of  Fees, 
the  official  receiver  which  may  not  have  been  discharged  by  the  liquidator  before 
being  put  into  possession  of  the  property  of  the  company,  and  whether  incurred 
before  or  after  he  has  been  put  into  possession. 

(2.)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  Lien, 
assets  until  such  balance  shall  have  been  paid,  and  the  other  liabilities  shall  have 
been  discharged. 

(3.)  It  shall  be  the  duty  of  the  official  receiver,  if  so  requested  by  the  liquidator,  Information, 
to  communicate  to  the  liquidator  all  such  information  respecting  the  estate  and 
affairs  of  the  company  as  may  be  necessary  or  conducive  to  the  duties  of  the  liqui- 
dator.   [Formerly  R.  161  of  1890.    CDmpare  s.  4  (3)  of  1890.] 

Br.  181—180  of  1903  are  as  follows  :— 

181.^(1.)  Judicial  notice  shall  be  taken  of  the  appointment  of  the  official  reoeivera  Deputy  offi- 
appointed  by  the  Board  of  Trade.  ^•^  receiver. 

(2.)  When  the  Board  of  Trade  appoints  any  officer  to  act  as  deputy  for  or  in  the 
place  of  an  official  receiver,  notice  thereof  shall  be  given  by  letter  to  the  Court  to 
which  such  official  receiver  is  or  was  attached.  The  letter  shall  specify  the  duration 
of  such  acting  appointment. 

(3.)  Any  person  so  appointed  shall,  during  his  tenure  of  office,  have  all  the 
status,  rights,  and  powers,  an^  be  subject  to  idl  the  liabilities  of  an  official  receiver. 
[Formerly  R.  162  of  1890.] 

.  Orders  of  the  Board  of  Trade  have  from  time  to  time  been  made  appointing  List  of  official 
official  receivers  in  the  High  Court,  the  two  Palatine  Courts,  the  Stannaries  Court,  receivers, 
and  the  County  Courts.    See  the  list  of  such  official  receivers,  with  their  addresses, 
ftc,  in  the  Appendix.    See  also  Stannaries  Court  (Abolition)  Act,  1896. 

188. — ^Where  an  official  receiver  is  removed  from  his  office  by  the  Board  of  Trade,  Notice  of 
notice  of  the  order  removing  him  shall  be  communicated  by  letter  to  the  Court  to  removal, 
whiph  the  official  receiver  was  attached.    (Tormerly  R.  163  of  1890.] 
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Board  of 
Trade  may 
apportion 
dutieB. 


Official 
receiver  is 
officer  of  the 
Court. 


Persons  who 
may  act  in 
absence  of 
official 
leoeiver. 

Company 

without 

assets. 


Accounts. 


Actiu^as 
committee. 


Appeals. 


183.-— The  Board  of  Trade  may,  by  general  or  special  directions,  determine  what 
acts  or  duties  of  the  official  recdver  in  relation  to  the  winding-up  of  companies  are 
to  be  performed  by  him  in  person,  and  in  what  cases  he  may  discharge  his  functions 
through  the  agency  of  his  clerks  or  other  persons  in  his  regfular  employ,  or  under 
his  official  control.     [Formerly  R.  164  of  1890.] 

184. — An  assistant  official  receiver,  appointed  by  the  Board  of  Trade,  shall  be  an 
officer  of  the  Court,  like  the  official  receiver  to  whom  he  it  aetitUmt,  and,  subject 
to  the  directions  of  the  Board  of  Trade,  he  may  represent  the  official  receiver  in  all 
proceedings  in  Court,  or  in  any  admimstrative  or  other  matter.  Judicial  notice 
shall  be  taken  of  the  appointment  of  an  assistant  official  receiver,  and  he  may  be 
removed  in  the  same  manner  as  is  provided  in  the  case  of  an  official  receiver. 
[Formerly  R.  166  of  1890.] 

[Aa  to  the  official  receivers  themselves  being  officers  of  the  Court,  see  W.  N. 
(1894)  44.] 

186.— In  the  absence  of  the  official  receiver,  any  officer  of  the  Board  of  Trade 
duly  authorized  for  the  purpose  by  the  Board  of  Trade,  and  any  derk  of  the  official 
receiver  duly  authorized  by  him  in  writing,  may  by  leave  of  the  Court  act  on  behalf 
of  the  official  receiver,  and  take  part  for  him  in  any  public  or  other  examination  and 
in  any  unopposed  application  to  the  Court.     [Formerly  R.  166  of  1890.] 

186. — ^Where  a  company  against  which  a  winding-up  order  has  been  made  has  no 
available  assets,  the  official  receiver  shall  not  be  required  to  incur  any  expense  in 
relation  to  the  winding-up  without  the  express  directions  of  the  Board  of  Trade. 
[Formerly  R.  167  of  1890.] 

187. — (1.)  Where  a  liquidator  is  appointed  by  the  Court  in  a  winding-up  by  the 
Court,  the  official  receiver  shall  account  to  the  liquidator. 

(2.)  If  the  liquidator  is  dissatisfied  with  the  account  or  any  part  thereof,  he  may 
report  the  matter  to  the  Board  of  Trade,  who  shall  take  such  action  (if  any)  thereon 
as  it  may  deem  expedient. 

(3.)  The  provisions  of  tiieee  mke  as  to  liquidators  and  their  accounts  shall  not 
apply  to  the  official  receiver  when  he  is  liquidator,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  from  time  to  time  direct.  [Formerly  R.  168  of 
1890.] 

188. — Where  there  is  no  committee  of  inspection  any  functions  of  the  oommittee 
of  inspection  which  devolve  on  the  Board  of  Trade  may,  snbjeot  to  the  directions  of 
the  Board,  be  exercised  by  the  official  receiver.    [Formerly  R.  169  of  1890.] 

189. — ^An  appeal  in  the  High  Court  against  a  decision  of  the  Board  of  Trade,  or 
an  appeal  to  the  Court  from  an  act  or  decision  of  the  official  receiver  acting  otherwise 
than  as  liquidator  of  a  company,  shall  be  brought  within  twenty-one  days  from  the 
time  when  the  decision  or  act  appealed  against  is  done,  pronounced,  or  made. 
[R.  170  of  1890  amended.] 


Provisional 
liquidator. 


When 
winding-up 
order  imide. 


Mrst  Intervention  of  Official  Beceicer. 

Unless  the  official  receiver  has  been  appointed  interim  provisional  liquidator  (see 
Chap.  X.),  he  first  becomes  concerned  in  a  winding-up  *'  on  an  order  being  made  by 
the  Court  for  the  winding-up  of  [the]  company."  Sect.  4  (1)  of  1890,  suprtt,  p.  196. 
Upon  the  making  of  that  order  he  becomes,  **  by  virtue  of  his  office,"  provisional 
liquidator  of  the  company,  and  he  is  to  continue  to  act  as  such  until  he  or  another 
person  becomes  liquidator,  and  is  capable  of  acting  as  such.    Sect.  4  (1)  of  1890. 

In  cases  in  the  High  Court  the  Board  of  Trade  nominates  one  of  the  offloial 
receivers  to  act,  the  two  names  being  generally  taken  in  rotation.    See  Form  76b. 

It  would  seem  that  the  order  is  "made*'  when  it  is  pronounced  (see  R.  S.  0., 
0.  LII.  r.  13,  which  provides  that  every  order  if  and  when  drawn  up  ahafl  be 
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^ted  the  day  when  the  same  was  made  .  .  .  and  shall  take  effect  aocordinglj). 
Beferring  to  the  old  rnle  in  similar  tenns  of  the  Court  of  Chancery,  Lord  Westbury, 
L.  C,  said  in  Sisea  Coal  Co.  (10  W.  R.  701),  that  "  this  role  is  in  conformity  with 
the  whole  theory  of  judicial  prooeduze,  whioih  is  that  the  binding  effect  of  the  order 
begins  from  the  time  the  order  is  pronounced  by  the  lips  of  the  judge  .... 
that  is,  when  it  is  made."  And  see  United  Telephone  y.  Dale,  25  C.  B.  778  ; 
MoUbif  V.  Hodgeon,  24  Q.  B.  D.  103. 

But  no  doubt  the  order  should  be  drawn  up  with  all  convenient  speed,  and  if  the 
petitioner  does  not  comply  with  B.  38  of  1903  {supra,  p.  132),  the  registrar  may 
proceed  to  draw  up  the  order  at  once  under  B.  39  of  1903  {supra,  p.  132). 

The  same  day  that  a  winding-up  is  *'  pronounced  in  Court  '*  the  official  receiver  Notice  of 
receives  notice  of  the  fact  from  the  registrar.    B.  87  of  1903  {supra,  p.  131).  order. 

Notification  of  the  order  having  been  pronounced  is  quickly  followed  by  the  receipt  C^ies  of 
of  the  three  sealed  copies  of  the  winding-up  order,  which  the  registrar  is  required  ^'^*^®™* 
to  send  to  the  official  receiver  by  B.  41  of  1903.    The  original  order  is  kept  by  the 
registrar  and  placed  on  the  file. 

Of  the  three  orders  so  received,  one  is  for  service  by  the  official  receiver  on  the 
company  (B.  41),  and  another  for  filing  with  the  Begistrar  of  Joint  Stock  Com- 
panies (sect.  88  of  1862) ;  the  third  is  for  the  official  receiver's  own  use,  and  as  a 
voucher  for  Ids  authority.    And  see  p.  1 16. 

Another  sealed  copy  is  generally  furnished  and  handed  to  the  petitioner's 
solicitor. 

The  notices  required  to  be  sent  by  the  official  receiver  to  the  Board  of  Trade  and  Advertise- 
to  the  local  newspaper  have  already  been  referred  to  in  detail.    See  Chap.  IX.,  ment,  &c. 
which  also  contains  a  statement  of  the  official  receiver's  initial  duties  with  reference 
to  service,  advertisement,  and  notices  of  the  order. 


Towers  and  Duties  as  ex  officio  Provisional  Liquidator. 

The  powers  and  duties  of  the  official  receiver  as  provisional  liquidator  are  not 
limited  or  restricted  by  the  Act  or  the  Bules ;  but  under  sect.  12  (3)  of  1890,  the 
exercise  of  his  powers  may  be  controlled  by  the  Court.  See  also  sects.  23  and  24  of 
1890.  Accordingly,  unless  the  Court  otherwise  directs,  the  official  receiver,  as 
ex  officio  provisional  liquidator,  may  exercise  all  the  powers  of  a  liquidator. 

Thus  he  is  a  liquidator  within  sect.  12  of  1890  ;  but  there  being  no  committee  of  Sanction 
inspection,  those  things  which  the  liquidator  may  do  with  the  sanction  of  the  Court,  required, 
or  of  the  committee  of  inspection,  he  may  do  vdih.  the  sanction  of  the  Court  or  of 
the  Board  of  Trade.  Sect.  9  (9)  of  1890 ;  B.  188  of  1903.  See  also  sect.  13  of  1890, 
and  Br.  121—131  of  1903,  as  to  calling  meetings ;  Br.  80—85  of  1903,  as  to  list 
of  contributories ;  Br.  86—90,  as  to  calls.  That  the  official  receiver  acting  as  ex 
({^cto  liquidator  may  settle  the  list  of  contributories  was  held  by  Chitty,  J.,  English 
Bank  of  River  Flate,  (1892)  I  Ch.  391. 

See,  further,  as  to  the  powers  and  duties  of  the  official  receiver  acting  as  liqui-  Special 
dator,  Chap.  XXI.,  and  in  particular  as  to  the  following  matters :— Board  of  Trade,  duties,  &c. 
zetoms  to ;  Books  to  be  kept ;  Borrowing ;  Calls ;  Carrying  on  business ;  Collection 
of  assets ;  Compromises ;  Contracts  and  conveyances ;  Contributories,  settling  list ; 
G^^editors.  See  also  as  to  Debentures  and  securities,  Chap.  XXXVII. ;  £xamina« 
tions.  Chaps.  XUI.  and  XLIII.  ;  Landlords,  Chape.  XXI.  and  XXXVU. ; 
Meetings,  Chap.  XXXVI.  ;  Misfeasance,  Chap.  XLIV. ;  Paying  money  into 
bank,  Chap.  XXV. ;  Possession,  as  to  taking.  Chap.  XXI. ;  Bates  and  taxes. 
Chap.  XXXVn. ;  Bestraining  actions  and  proceedings,  Chap.  XXI. ;  Sales  of 
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properiy,  Chap.  XXIX. ;  BettUnglifitof  oontributories,  Chap.  XXXVIII. ;  SoUdtory 
Chap.  XX. ;  Special  manager,  Chap.  XI. ;  Transfer  of  aotionfl,  Chap.  XL. 

As  to  the  offioia]  receiver  allowing  proceedings  to  be  taken  in  his  name,  see 
Practice  Note,  W.  N.  (1894)  166  ;  Anglo- Sardinian  Antimony  Co.,  W.  N.  (1894)  166. 
And  as  to  when  the  sanction  of  the  Court  to  proceedings  is  required,  see  Nevf 
Zealand  Loan,  ^c.  Co.,  W.  N.  (1894)  92. 


Duties  as  Offiidal  Receiver. 

Departmental       It  must  not  be  supposed  that  while  attending  to  the  aboye-mentioned  matters 
instructions,      there  are  not  other  duties  to  be  performed  by  the  official  reoeiTer  as  aueh.    He  is 

supplied  by  the  Board  of  Trade  with  a  number  of  printed  forms,  and  with  certain. 

departmental  instructions  which  are  of  a  private  nature.    These  instructions  cannot. 

however,  override  the  provisions  of  the  Acts  and  Rules,  and  it  may  therefore  be 

convenient  to  state  or  refer  to  such  of  these  provisions  as  particularly  relate  to  the 

office  of  official  receiver. 


Company 

without 

assets. 


Incurring  Expense. 

Where  there  is  reason  to  suppose  that  a  company  ordered  to  be  wound  up  has  no 
available  assets,  the  official  receiver  should  at  once  lay  the  facts  before  the  Board  of 
Trade,  and  apply  for  its  special  instructions.    See  B.  186  of  1903,  tupra. 


Entries  and 
inspection. 


Becord  book. 


Cash  book. 


Submission 
to  committee. 


Books. 

Section  21  of  1890  provides  generally  for  liquidators  keeping  '*in  manner  pre- 
scribed "  proper  books,  making  proper  entries  therein,  and  affording  inspeotion 
thereof. 

B.  148  of  1908.^The  official  receiver,  until  a  liquidator  is  appointed  by  the  Court, 
and  thereafter  the  liquidator,  shall  keep  a  book  to  be  called  tlie  ''record  book,'*  in 
which  he  shall  record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any 
meeting  of  creditors  or  contributories,  or  of  Uie  committee  of  inspection,  and  all 
such  matters  as  may  be  necessary  to  g^ve  a  correct  view  of  his  administration  of  the 
company's  afiEairs,  but  he  shall  not  be  bound  to  insert  in  the  ''record  book  **  any 
document  of  a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter 
affecting  the  interest  of  the  creditors  or  contributories),  nor  need  he  exhibit  such 
document  to  any  person  other  than  a  member  of  the  committee  of  inspection, 
or  the  official  receiver,  or  the  Board  of  Trade.    [R.  143  of  1890  amended.] 

B.  150  of  1908. — (1.)  The  official  receiver,  until  a  liquidator  is  appointed  by  the 
Court,  and  thereafter  the  liquidator  [which  includes  the  official  receiver  if  continued 
as  liquidator],  shall  keep  a  book  to  be  called  the  "  cash  book  **  (which  shall  be  in 
such  form  as  the  Board  of  Trade  may  from  time  to  time  direct),  in  which  he  shall 
(subject  to  the  provisions  of  the  rules  as  to  trading  accounts)  enter  from  day  to  day 
the  receipts  and  payments  made  by  him. 

(2.)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with  any 
other  requisite  books  and  vouchers,  to  the  oommittee  of  inspection  (if  any),  when 
required,  and  not  less  than  once  every  three  months.     [Formerly  R.  144  of  1890.] 

The  "trading  account*'  is  to  be  kept  where  the  business  of  the  company  is 
carried  on.    See  R.  154  of  1903,  and  supra. 

The  cash  book  prescribed  by  the  Board  of  Trade  is  a  most  elaborate  volume.  As 
to  which,  see  Chap.  XXIV. 
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Sendee  the  aboTe^mentioned  books  the  official  reoeiver  may  find  it  adyiaable  to  Other  books, 
keep  a  diary  or  minate  book,  containing  notes  of  his  transactions  and  negotiationa 
in  relation  to  the  winding-up  cases  proceeding  under  his  care. 

Heshonld  also  keep  books  showing  the  dates  at  which  all  notices  to  share- 
holders and  others  are  sent  ont  and  posted,  and  by  whom  they  are  posted,  and  such 
last-mentioned  persons  should  initial  the  entries  or  the  summary  thereof,  so  that  if 
it  beoomes  necessary  to  make  an  affidavit  as  to  the  service  of  any  notice  or  circular, 
the  person  who  directed  the  notice  and  posted  it  may  be  able  to  swear  to  the  facts 
after  refreshing  his  memory  by  referring  to  the  book. 

Betums. 

The  official  reoeiyers  being  << officers  of  the  Court"  (see  R.  184  of  1903),  must 
« make  and  transmit  to  the  Board  of  Trade  such  extracts  from  their  books,  and 
shall  furnish  the  Board  of  Trade  with  such  information  and  returns  as  the  Board  of 
Trade  may  from  time  to  time  require.''  R.  191  of  1903,  but  qtutre  whether  this 
rule  applies  to  official  reoeiTers. 

File  of  Proceedings. 

The  official  receiyer  no  longer  keeps  the  file  of  proceedings,  which  is  now  kept  by 
the  reg^istrar ;  but  when,  in  the  exercise  of  his  functions  under  the  Acts  or  Rules, 
the  official  receiyer  requires  **  to  inspect  or  use  the  file  of  proceedings,  the  registrar 
sbaU  (unless  the  file  is  at  the  tune  required  for  use  in  Court  or  by  him),  on  request, 
transmit  the  file  of  proceedings  "  to  him.    R.  20  of  1903. 

Memoranda  of  Advertisements. 

The  liquidator  must  file  a  memorandum  of  every  advertisement  appearing  in  the  fHiqcp, 
Gazette,  and  the  person  inserting  any  advertisement  in  a  local  paper  must  leave  one 
copy  of  such  local  paper  with  the  official  receiver,  who  must  keep  such  copy,  and 
place  on  the  file  a  memorandum  of  such  advertisement.    R.  193  of  1903. 

Statement  of  Affairs. 

It  is  no  longer  absolutely  necessary  that  the  statement  of  affairs  should  be  pre-  Notices  to 
pared  before  the  first  meetings  of  creditors  and  contributories  are  held.     (See  next  submit, 
page.)     Nevertheless,  as  soon  as  possible  after  the  making  of  the  winding-up  order 
the  official  reoeiver  must  give  notice  to  ihe  directors  or  other  persons  mentioned  in 
sect  7  (2)  of  1890,  as  in  Form  146,  or  the  form  referred  to  in  the  notes  thereto  (see 
Chap.  XVI.),  to  submit  or  concur  in  a  statement  of  affairs.    R.  53  of  1903.    He 
must  also  hold  personal  interviews  with  such  persons  for  the  purpose  of  investigating 
the  company's  affairs,  and  must  see  that  such  statement  in  duplicate  is  submitted 
(one  copy  being  duly  verified)  within  fourteen  days  from  the  date  of  the  winding-up 
<ffder,  or  such  extended  time  as  he  or  the  Court  may  appoint.    Sect.  7  of  1890 ; 
Rr.  63,  64  of  1903.    Extensions  of  time  by  the  certificate  of  the  official  receiver  are  Extension  of 
very  common.   See  Form  147.   The  certificate  extending  time  must  be  filed.   R.  64.  time. 
In  case  of  refusal  to  submit  a  statement  of  affairs^  or  otherwise  comply  with  sect.  7 
of  1890,  the  official  reoeiver  must  report  such  non-compliance  to  the  Court,  and 
should  obtain  an  order  (see  Forms  148  and  148a)  on  the  persons  in  default  to  make 
or  submit  the  statement.    Xew  Far  Qmsolt,  (1898)  1  Q.  B.  673. 

He  most  plaoe  the  verified  statement  on  the  file  of  proceedings  (R.  63  of  1903),  FQin^  fto. 
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and  most  sanction  and  pay  the  costs  and  expenaes  of  preparing  and  malring  the 
statement  of  affairs. 

After  the  statement  of  affairs  has  been  filed  he  most  question  the  persona  who 
made  it  with  a  view  to  obtaining  further  information  (B.  55  of  1903);  afford 
inspection  of  the  statement  to  creditors  and  oontributoriee  (sect.  7  (6) ) ;  and  applj 
for  punishment  of  persons  improperly  obtaining  such  inspection.    Beot.  7  (6). 

A  summary  of  the  statement  of  affairs  must  also  be  prepared,  and  is  generally 
printed,  as  it  has  to  be  forwarded  to  each  erediior,  if  possible,  before  the  firrt 
meeting.  Sohed.  I.,  r.  3  to  Act  of  1890.  The  summary,  if  ready,  is  generally 
forwarded  with  the  notice  of  meeting  and  forms  of  proxy,  as  to  which  see  it^fra. 

For  the  forms  and  further  information  in  relation  to  Statement  of  Affairs,  see 
Chap.  XVI. 

Preliminary  Report  to  Court. 

''As  soon  as  practicable  after  receipt  of  the  statement  of  affairs,'*  the  official 
receiver  must  submit  a  preliminary  report  [to  the  Court  setting  out  the  matters 
mentioned  in  sect.  8  (1)  of  1890,  with  his  opinion  thereon.  See  R.  62  of  1903. 
This  report  may  conTcniently  be  prepared  when  the  summary  of  the  statement  of 
affairs  is  prepared  for  transmission  to  the  creditors  and  contributories,  or  at  any 
rate  after  the  interviews  mentioned  in  B.  53  of  1908.    See  Form  152. 


The  Further  Beport. 

This  is  to  be  made  under  sect.  8  (2)  of  1890,  and  it  is  upon  consideration  of  this 
report  that  the  Court  may  make  an  order  for  public  examination  under  sect.  8  (8) 
of  1890.    £x  parUBamet,  (1896)  A.  C.  146;  Civil,  fc.  Ou^Un,  (1899)  1  Ch.  215. 

Summoning  First  Meetings  of  Creditors  and  Contributories. 

Purposes  of  It  is  one  of  the  official  receiver's  earliest  duties  to  summon  the  first  meetingps  of 

meetmgs.  creditors  and  contributories  to  determine  whether  the  appointment  of  a  liquidator 

in  place  of  the  official  receiver  and  a  committee  of  inspection  shall  be  applied  for, 
and  who  shall  be  members  of  such  committee.    Sect.  6  (1)  of  1890. 

The  time  and  a  convenient  place  of  meeting  are  fixed  by  the  official  receiver. 
Sched.  I.  to  Act  of  1890,  r.  4 ;  B.  51  of  1903. 

When  held.  If  possible,  the  meetings  are  to  be  held  within  twenty-one  days  from  the  winding- 

up  order,  or,  if  a  special  manag^er  has  been  appointed,. within  a  month  (Sched.  I.  to 
the  Act  of  1890,  r.  1) ;  but  it  is  not  now  necessary  to  delay  the  holding  of  the 
meetings  until  the  statement  of  affairs  has  been  submitted  to  the  official  receiver,  as 
it  was  until  April,  1895. 

Notices.  The  meetings  are  summoned  by  the  official  receiver  sending  notices  to  the  orediton 

and  contributories,  and  advertising  (through  the  Board  of  Trade)  the  time  and 
place  for  holding  the  meetings.    Sched.  I.,  r.  2  ;  Br.  51,  52  of  1903. 

The  official  receiver  also  gives  notice  to  the  directors  and  other  officers  of  the 
company,  who  may  also  be  required  by  him  to  attend.  B.  50  of  1903.  And  see 
Form  156. 

Proxies.   *  With  the  notices  to  creditors  and  contributories  the  official  receiver  must  send 

forms  of  general  and  special  proxy  (taking  care  that  no  name  is  printed  or  inserted 
in  the  body  thereof)  (Sched.  I.,  r.  14),  and,  if  it  is  ready,  a  print  of  the  summary  of 
the  company's  statement  of  affairs.    See  ntpra, 

Yor  the  notices,  see  Forms  154,  155 ;  for  the  proxies,  Forms  158  and  169;  and 
for  the  summary.  Form  151. 
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And  see  generally,  as  to  Fntsr  MEsmvoB,  Chap.  XVII. 

In  ordinaiy  cases  the  first  meetings  are  held,  at  any  rate  in  London,  at  the  official  Special  ar- 
receiver's  office,  but  when  a  large  company,  having  many  creditors  or  oontributories,  rangements. 
has  been  ordered  to  be  wound  up,  it  is  ueccKsary  to  hire  some  room  capable  of 
accommodating  a  large  number  of  people.  With  the  notices  of  meeting,  &c.,  in 
such  a  case  a  ticket  of  admission  may  be  sent,  on  which  the  creditor  is  required  to 
state  the  amount  of  his  debt.  Before  entering  the  room,  the  ticket  can  be  exchanged 
for  voting  papers  (see  Forms  167  and  168),  distributed  by  clerks  at  a  number  of 
tables,  each  clerk  undertaking  the  distribution  of  papers  to  creditors  whose  names 
oome  under  certain  letters  of  the  alphabet,  as  A  to  C,  D  to  G,  &o. 


Receiving  Proofs  and  Proxies  before  the  First  Meetings, 

Before  the  first  meetings  are  held  the  official  receiver  must  receive  such  proofs  of 
debts  as  are  required  to  be  lodged  with  him  in  order  to  qualify  a  creditor  for  voting 
at  the  first  meeting  (Sohed.  I.,  r.  6  ;  B.  104  of  1903),  and  must  administer  the  oath 
to  creditors  who  bring  him  affidavits  of  proof  for  that  purpose  (B.  96  of  1903).  He 
must  also  receive  such  proxies  as  are  required  to  be  so  lodged  by  creditors  or  oon- 
tributories to  entitle  them  to  vote  by  proxy.     Sched.  I.,  rr.  12,  17  ;  B.  132  of  1903. 

He  should  also  consider  whether  the  proofs  sent  in  are  in  proper  form,  having 
regard  to  Sched.  L,  rr.  7 — 9,  and  rr.  9L — 104,  in  order  that  he  may  fulfil  his  duties 
as  to  admitting  or  rejecting  proofs  at  the  meeting  nnder  Sched.  I.,  r.  11. 

He  should  also  consider  whether  the  proxies  are  valid,  having  regard  to  Sched.  I. 
rr.  12,  13,  16—17 ;  Br.  132,  133,  134  of  1903.    See,  further.  Chap.  XXXVU. 


Nominating  Persons  to  act  as  Chairmen  and  use  Official  Receiver's 

Proxies. 

He  must  also  consider  what  course  he  intends  to  pursue  in  acting  on  proxies  given 
to  himself  (Sched.  I.,  r.  19) ;  and  when  there  is  no  probability  of  his  being  able  to 
attend  the  meeting  he  must  in  writing  depute  some  person  under  his  official  control 
to  use  these  proxies  on  his  behalf,  and  in  such  manner  as  he  may  direct  (B.  133  of 
1903),  and  nominate  some  person  to  be  the  chairman  of  the  meeting^.  Sched.  I.,  r.  6. 

Presiding  at  First  Meetings. 

The  official  receiver,  or  some  person^  nominated  by  him  as  above  mentioned,  must  Duties  of 
act  as  chairman  of  the  first  meetings  (Sched.  I.,  r.  5  ;  B.  126  of  1903) ;  and  admit  offidal 
or  reject  (provisionally  in  case  of  doubt)  proofs  for  the  purpose  of  voting  (Sohed.  I.,  ^^^^^^^* 
r.  11) ;  and  use  the  proxies  appointing  the  official  receiver  to  act.    Sched.  I.,  r.  19. 
He  must  see  that  there  is  a  proper  quorum  of  creditors  or  oontributories,  as  the 
case  may  be. 

If  a  poU  is  required,  the  official  receiver  must  bear  in  mind  the  provisions  of  B.  103  Poll,  adjourn* 
of  1903,  with  reference  to  votes  of  creditors  proving  in  respect  of  negotiable  in-  ""^^^^i  ^^ 
stmments  or  securities.  He  must  also  see  that  the  voting  is  regular,  having  regard 
to  the  proxies,  to  Sched.  I.,  r.  24,  to  the  Act  of  1890,  and  to  B.  104  of  1903,  and 
that  the  resolutions  are  duly  passed  in  accordance  with  B.  127  of  1903.  His  power 
to  adjourn,  subject  as  aforesaid,  is  with  the  consent  of  the  meeting.  B.  20  of 
Sched.  I. 

And  see  fnrtiier,  as  to  EnMT  Mbrdicm,  GSiap.  :^yn. 
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Bopoit. 


Appointment 
of  liquidator, 

&C. 


Minutes  and  Report 

The  offioial  receiyer  must  caaae  minnt^  of  the  prooeedings  to  be  drawn  np,  entered 
and  signed.    Sohed.  I.,  r.  23. 

After  the  meeting  has  been  held,  the  official  receiver,  or  the  chairman  appointed 
by-  him,  must  report  the  result  of  each  meeting  to  the  Court  (R.  58  (1)  of  1903) ; 
but  in  London,  notwithstanding  R.  128  of  1903,  it  is  not  the  practice  to  file  a 
certified  copy  of  the  resolutions— they  are,  however,  stated  in  the  report.  And  see 
Chap.  XVII. 

Applicatiofia  follwoing  First  Meetings. 

If  the  meetings  of  creditors  and  contributories  pass  the  same  resolntions  or  reso- 
lutions identical  in  effect,  the  official  receiver  must  apply  to  the  Court  to  make  the 
necessary  appointments  to  give  effect  to  such  determinations.  R.  68  (2)  of  1903. 
In  any  other  case  he  must  apply  to  the  Court  to  fix  a  day  to  consider  the  reeolu- 
tions  and  determinations,  decide  the  differences  (if  any),  and  make  the  neoosoaiy 
appointments  and  orders  (R.  58  (2)  of  1908) ;  and  he  must  advertise  the  day  fixed. 
R.  58  (3)  of  1903 ;  and  see  Forms  172—176. 

R.  2  of  April  2,  1895,  annulled  R.  63  (2)  of  1890,  and  the  decision  as  to  what 
amounts  to  a  *'  difference"  under  that  rule,  in  Johannuherg  Land  and  Gold  Trust, 
(1892)  1  Ch.  683,  and  substituted  R.  63  (2a),  which  is  now  replaced  by  R.  68  (2)  of 
1903. 

The  official  receiver  will  be  heard  by  the  Court  in  the  consideration  of  the  deter- 
mination  of  the  meetings.    R.  68  (4)  of  1903. 

And  see  further,  as  to  the  steps  to  be  taken  in  connection  with  the  appointment 
of  liquidator  and  committee  of  inspection,  Chap.  XVIII. 


Froof  of  Debts. 

Receipt  of  Whether  before  or  after  the  first  meeting's  of  creditors  and  contributories,  and 

pi^oofs  prior  to  the  liquidator  being  appointed,  the  offioial  receiyer  is  the  proper  person  to 

receive  proof b  of  debts.  R.  92  of  1903.  If  a  liquidator  has  not  previously  been 
appointed,  he  may,  within  twenty-eight  days  after  the  voting,  require  a  secured 
creditor  who  has  estimated  the  value  of  his  security  under  Sched.  I.,  r.  9,  to  give 
up  his  security  on  payment  of  the  estimated  value  plus  20  per  cent.,  as  provided  by 
Sched.  I.,  r.  10. 

See  Sched.  I.  to  Act  of  1890,  as  to  proofs  at  first  meetings,  and,  generally, 
Rr.  91—118  of  1908.  Rr.  92, 94, 96, 103—105,  and  112—118  of  1903,  spedally  refer  to 
the  official  receiver.  He  has,  before  the  appointment  of  a  liquidator,  all  the  powers 
of  a  liquidator  as  to  examination,  admission  and  rejection  of  proofs,  subject  to  the 
like  appeal.    R.  112. 

Piling.  When  no  other  liquidator  is  appointed,  he  must,  before  paying  a  dividend,  file  all 

proofs  tendered  with  a  list  mentioned  in  the  rule.    R.  1 13. 

Dividend.  As  to  filing  proofs  when  there  is  an  appeal,  see  injra.    Subject  to  an  extension  of 

time  by  the  Court,  he  must,  as  liquidator,  not  later  than  fourteen  days  from  the 
latest  date  specified  in  his  notice  of  intention  to  declare  a  dividend  as  the  time  for 
lodging  proofs,  in  writing  admit  or  reject  every  proof  lodged  with  him,  or  require 
further  evideDce.    R.  116  of  1903. 

.  As  to  fixing  a  time  within  which  creditors  are  to  prove  or  be  excluded,  see  the 
new  provision  in  R.  106  of  1903. 
See  further,  as  to  proof  of  debts,  Obap.  XXXVU. 
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Acting  as  Liquidator  and  Committee  of  Inspection  where  none 
appointed,  or  in  case  of  Vacancy. 

If  no  Hqaidator  is  appdnted  by  the  Ooort,  ''the  official  receiTer  shall  be  the  No  other 
Kquidator  of  the  oompany."    Sect.  6  (3)  of  1890.  Hquidator. 

If  there  be  no  committee  of  inspection,  any  act  or  thing,  direction  or  permission  No  conmiittee. 
required  to  be  done  or  given  by  the  committee  may,  subject  to  the  directions  of  the 
Board  of  Trade,  obtained  on  t^e  application  of  the  liquidator,  be  exercised  by  the 
official  receiver.  Sect.  9  (9)  of  1890,  and  B.  188  of  1903.  If  there  is  no  liquidator 
other  than  the  official  receiver,  it  is  understood  that  this  official  must  apply  to  the 
Board  of  Trade  for  special  directions  as  to  any  particular  thing  to  be  done.  As  to 
acts,  &c.,  to  be  done  by  the  committee  of  inspection,  see  Chap.  XXII. 

Every  appointment  of  a  liquidator  or  committee  of  inspection  shall  be  advertised  Advertise- 
by  the  liquidator  in  such  manner  as  the  Court  directs,  immediately  after  the  nients. 
appointment  has  been  made  and  the  liquidator  has  given  the  required  security. 
K.  58  (6)  of  1903.     But  queere  whether  this  rule  applies  to  the  official  receiver. 

On  the  death,  resignation,  or  removal  of  a  liquidator,  the  same  performance  must  Vacancy. 
be  repeated,  the  meetings  being  again  summoned  by  the  official  receiver  on  the 
request  of  not  less  than  one-tenth  in  value  of  the  creditors  or  oontributories, 
but  when  the  liquidator  is  released  the  official  receiver  remains  liquidator.    B.  68  (7) 
of  1903. 

Duties  on  another  Person  being  appointed  Liquidator. 

If  a  liquidator  is  appdnted,  the  official  receiver  transmits  a  copy  of  the  order  to  (Gazetting,  &o. 
the  Board  of  Trade,  which,  as  soon  as  the  liquidator  has  given  security,  gazettes 
the  order;  but  the  expense  is  paid  by  the  liquidator.    B.  58  (5)  of  1903.    As  to 
filing  memorandum  of  gazetting,  see  tupra. 

As  to  the  official  receiver  accounting  to  a  liquidator  appointed  by  the  Court,  the  Accounts, 
steps  to  be  taken  if  the  liquidator  is  dissatisfied  with  the  account,  and  the  manner 
in  which  the  official  receiver  accounts  to  the  Board  of  Trade,  see  B.  187  of  1908, 
*9ipra. 

The  official  receiver  must  also  g^ve  the  liquidator  possession  of  the  company's  Fossessiou 
property,  if  the  liquidator  has  repaid  him  all  proper  fees,  costs,  diarges,   imd  and  informa- 
ad>'ances,  and  interest  on  advances.     The  liquidator  must  also  pay  the  offidal  ^^^  giyen. 
receiver  all  fees,  &c.,  not  paid  before  the  former  takes  possession,  whether  incurred 
before  or  after  the  liquidator  takes  possession  ;  and  for  all  these  things  the  official 
recdver  has  a  lien  on  the  assets.    B.  144  (1),  (2). 

The  official  receiver  must  also  hand  to  ,the  liquidator  all  proofs  of  debts,  first 
making  a  list  and  taking  a  receipt.    B.  105  of  1903. 

If  so  requested,  the  official  recdver    must  give  the  liquidator  all  necessary 
information  as  to  the  affairs  and  estate  of  the  company.    B.  144  (3)  of  1903. 

The  official  recdver  must  also  see  that  every  special  manager  and  liquidator  g^ves  Special 
in  proper  time,  and  duly  keeps  up  afterwards,  his  security,  and  must  report  any  manager, 
failure  to  do  dther  to  the  Court    B.  61  of  1903. 

Effect  of  Non-Appointment,  or  Vacancy  in  Office,  of  Outside 
Liquidator. 
Besides  being  liquidator  where  no  liquidator  is  appointed  (tupra)^  the  official 
teodver  becomes  liquidator,  by  virtue  of  his  office,  during  any  vacancy  in  the  office 
of  liquidator.    Sect.  4  (4)  of  1890.    And  see  B.  58  of  1908  as  to  rdease. 

Where  the  official  reodver  is  liquidator,  he  is  styled  '<  official  reodver  and 
liquidator."    B.  50  of  1903. 
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When  acting  as  liqoidator,  the  official  receiver  has  certain  powers  and  privileges 
not  otherwise  attaching  to  the  office : — 

(a)  Whether  provisional  liquidator  or  otherwise,  he  may  apply  for  the  appoint- 

ment of  a  special  manager  (sect.  5  of  1890),  who  mnst  aoooont  to  the  official 
receiver.    R.  49  of  1903. 

(b)  The  rules  as  to  a  liquidator's  g^iving  security  do  not  apply  to  the  official 

receiver  when  acting  as  such.    R.  60  of  1903. 
{e)  The  provisions  of  the  rules  as  to  liquidators  accounting  do  not  apply  to  the 
official  receiver  when  liquidator,  but  he  accounts  as  the  Board  of  Trade  from 
time  to  time  directs.    R.  187  (3)  of  1903. 
But  in  the  Rules  of   1903,  <<  unless  the  context  or  subject-matter  otherwise 
requires  ....  'liquidator' includes  an  official  receiver  when  acting  as  liquidator." 
R.  2  of  1903. 
As  to  the  powers  and  duties  of  liquidators  generally,  see  tn/ra.  Chap.  XXI. 

General  Meetings  of  Creditors  and  Contributories. 

Rr.  121—131  of  1903  relate  to  these  meetings,  and  in  some  of  them  the  official 
receiver  is  mentioned.  But  it  would  seem  that  his  duties  or  powers,  as  pointed  out 
by  the  rules  in  which  he  is  mentioned,  only  exist  (a)  with  reference  to  first  meetiugs, 
the  Rules  of  1903  being  supplementary  in  this  respect  to  the  mles  in  Sohed.  I.  of 
the  Act  of  1890  ;  and  (b)  in  cases  where  no  liquidator  has  been  appointed,  or  there 
is  a  vacancy  in  the  office  of  liquidator.  He  seems,  for  instance,  to  have  no  power 
to  summon  a  general  meeting  (beyond  the  first),  unless  he  is  also  acting  as  liqui- 
dator, or  is  directed  by  the  Court  to  do  so ;  but  compare  Br.  126,  126. 

As  to  resolutions  at  these  meetings,  see  R.  127. 

Information  from  Liquidator. 

The  official  receiver,  after  a  liquidator's  appointmient,  is  entitled  to  receive  ^m 

the  latter  information,  access  to  books  and  documents,  and  aid  generally  to  enable 

the  official  receiver  to  perform  his  duties  (sect.  4  (8)  of  1890),  especially  those  in 

relation  to  private  and  public  examinations,  and  taking  proceedings  for  misfeasance. 

Examinations  under  Sect,  115  q/*1862. 

The  official  receiver  may,  it  would  appear,  apply  for  persons  to  be  privately 
examined  under  sect.  116  of  1862  (see  Form  42  of  1890) ;  and  in  such  a  case  the 
provisions  mentioned  below  as  to  appointing  a  shorthand  writer  apply.  See  B.  74 
of  1903.    And  see  Practice  Directions  in  Appendix. 

He  may  now,  in  person  or  by  an  assistant  official  receiver,  attend  the  examination 
on  whosesoever  application  the  same  was  ordered,  and  may  take  notes  and  put 
questions.  R.  76  (1)  of  1903.  As  to  his  right  to  inspect  the  notes  of  examination, 
see  R.  76  (2). 

Public  Examinations. 

The  official  receiver  may  also  make  a  further  report  or  reports  anbodying  the 
particulars  mentioned  in  sect.  8  (2)  with  a  view  to  a  public  examination  of  pro- 
moters and  others,  and  these  reports  must  be  considered  and  explained  in  the  same 
manner  as  the  preliminary  report.  Rr.  63,  64  of  1903.  See  ExparU  Bomm^  (1896) 
A.  0.  146 ;  Cm/,  #<?.  Ou^Urt,  (1899)  1  Ch,  216. 

If  an  order  for  public  examination  is  made,  the  official  receiver  must  apply  to  Uie 
Court  to  fix  the  time  (B.  66),  give  notice  to  the  persons  to  be  examined  (B.  67),  an4 
(by  advertisement)  to  the  creditors  and  contributories,  and  to  the  Board  of  Trade  to 
be  gazetted.    R.  68,  which  see  also  as  to  gazetting  notioee  of  adjournments. 
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The  official  receiver  must,  in  case  hefwe  the  examination  a  person  ordered  to  be 
pablioly  examined  absconds,  or  there  is  reason  to  believe  he  will  abscond,  or  in  case 
of  failure  to  attend,  withont  due  oanse  at  the  examination,  apply  for  a  warrant  of 
arrest.  B.  69.  The  official  receiver  most  also,  where  necessary,  nominate,  and 
apply  for  the  appointment  of,  a  shorthand  writer.    B.  74. 

As  to  costs  of  the  shorthand  notes  being  an  expense  of  realising,  see  B.  170  (1). 

In  important  matters  the  official  receiver  most  apply  to  the  Board  of  Tfade  for 
anthority  to  employ  a  solicitor  and  connsel  to  conduct  the  examination,  and  see  that 
they  are  properly  instructed,  or  otherwise  himself  take  part  in  the  examination. 
Sect.  8  (4)  of  1890.    As  to  refusal  to  answer,  see  B.  76. 

As  to  Board  of  Trade  officers  and  clerks  of  the  official  receiver  taking  part  in 
examinations,  see  B.  185,  supra;  and  see  Chap.  XLIII. 

Taking  Proceedings  for  Misfeasance, 

The  official  receiver  may  also  take  proceedings  against  promotera,  directors,  &c., 
for  misfeasance.  Sect.  10  of  1890.  Qucere,  whether  he  can  take  such  proceedings 
when  the  winding-np  is  voluntary  or  under  supervision.  His  i^pplication  may  be 
supported  by  a  report  (based  on  affidavit  or  other  evidence)  to  the  Court.  B.  71  of 
1903.  As  to  the  application  and  serving  notices  and  copy  reports  and  affidavits, 
see  B.  72 ;  and  as  to  using  notes  of  public  examinations,  see  B.  73.  And  see 
Chap.  XLIV. 

As  to  reports  with  reference  to  azrangements  and  compromises,  see  B.  77  of  1903, 
which  is  new. 

Petitioning  for  Compuhory  Winding-up  Order. 

The  official  reodver  may  also  petition  for  the  compulsory  winding- np  of  a  com- 
pany being  wound  up  voluntarily  or  under  supervision.  Sect.  14  of  ]  890.  And  see 
Chap.  ni. 

Application  to  Punish  Persons  for  Contempt. 

The  official  receiver  may  apply  to  the  Court  to  punish  persons  for  contempt  in 
improperly  obtaining  inspection  of  the  statement  of  aflairs  (sect.  7  (6)),  or  of  the 
liquidator's  statement  to  the  Begistrar  of  Joint  Stock  Companies.  Sect.  15  (1)  of 
1890. 

Removal^  8fc.  of  Liquidator. 

On  a  liquidator  resigning,  or  being  released  or  removed,  he  must,  if  there  is  no 
new  liquidator,  deliver  his  books,  papers,  and  accounts  to  the  official  receiver. 
B.  158  of  1903. 

Costs  and  Taxation. 

Where  an  application  for  costs  is  not  made  at  the  time  of  any  particular  pro- 
oeeding,  on  any  future  application  as  to  the  costs  incident  thereto,  the  official 
reoeirer  must  be  served  and  may  appear.    B.  164  of  1903. 

Disposal  of  Boohs. 

The  Board  of  Trade  may  now,  on  the  application  of  the  liquidator  or  official 
receiver,  order  books  and  papers  no  longer  required  to  be  sold,  destroyed,  or  other- 
wise diqpoeed  of.    See  B.  158  (2)  of  1903,  which  is  new. 
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Fees  and  JExpenses. 

As  to  the  priority  of  the  official  reoeiyer's  fees  and  expenseB,  and  the  order  of 
payment  of  costs  generally,  see  B.  170  (1)  of  1908,  and  Chap.  XLVII. 

As  to  no  personal  liability  for  coets  of  appeal  from  rejection  of  proof,  see  B.  1 18. 

Before  taxation  of  the  costs  or  charges  of  any  person  employed  by  the  official 
receiver,  the  official  reoeiyer  mnst  produce  to  the  taxing  officer  the  certificate  and 
(in  case  of  solicitor's  costs)  the  copy  of  the  resolution  or  authority  reqpectiyely 
mentioned  in  B.  166. 

As  to  notice  to  official  receiyer  and  repayment  to  him  on  the  reriew  of  a  taxation 
by  the  registrar  of  a  Court  other  than  the  High  Court,  see  B.  168. 

As  to  the  official  receiyer's  request  to  persons  employed  by  him  to  deliyeir  bills  for 
taxation,  see  B.  160  of  1903. 

The  official  receiyer  must  see  that  notice  of  the  appointment  to  tax  all  bills  and 
charges  is  given  to  him,  and  that  the  bills  or  charges,  if  incurred  prior  to  the 
appointment  of  a  liquidator,  are  duly  lodged  with  him,  and  in  the  latter  case  he 
must,  on  receiving  notice  of  taxation,  lodge  the  bills  with  the  taxing  officer. 
Br.  161,  162. 

The  official  receiver  is  entitled  to  a  copy  of  the  bill  to  be  taxed  on  payment  of  a 
fee,  and  he  must  point  out  taxable  items  to  the  liquidator,  and  may  attend  or  be 
represented  at  the  taxation.    B.  163.    And  see  Chap.  XLVII. 

QiUBre,  whether  the  official  receiver  is  entitled  to  the  benefits  of  the  Public  Autho- 
rities Protection  Act,  1893  (66  &  67  Vict.  c.  61). 

Appeals  from  Official  Receiver, 

An  appeal  lies  from  the  official  receiver  to  the  Court — 

(a)  With  regard  to  the  costs  and  expenses  of  persons  making  and  verifying  the 

statement  of  afiEairs.    Sect.  7  (4)  of  1890. 
{b)  From  his  admission  or  rejection  of  a  proof  for  voting  purposes  at  the  first 

meeting  of  creditors.    Sched.  I.  r.  11  to  Act  of  1890. 
{e)  From  any  act  or  decision  of  his  when  acting  as  liquidator  (sect.  24  of  1890), 
and  in  particular  any  act  or  decision  of  his  in  relation  to  the  exanunation, 
admission,  and  rejection  of  proofs  before  the  appointment  of  a  liquidator, 
is  subject  to  the  like  appeal.    B.  112  of  1903. 
The  time  for  appealing  is  the  same  when  the  appeal  is  from  his  decision  as 
liquidator  in  respect  of  a  proof.    B.  108. 

In  Righ  Court  : 
In  cases  in  the  High  Court  by  motion  (Br.  6  and  8  of  1903),  when  the  official 
receiver  is  acting  a$  such  ;  but  when  he  is  acting  as  liquidator  the  appeal  is 
by  summons.    B.  6 ;  National  Whole  Meal  Co.,  (1892)  2  Ch.  467. 

In  Courts  other  than  High  Court : 
By  application  in  open  Court.    B.  6  of  1903.    And  see  further,  Chap.  ZLVin. 

FOEMS. 

A  number  of  the  forms  in  use  in  a  liquidation  are  applicable  whether  the  official 
receiver  or  someone  else  is  the  liquidator  of  the  company,  though  many  of  the 
forms  used  by  official  receivers  are  only  applicable  when  they  are  acting  as  such, 
and  not  as  liquidators.  Besides  the  forms  set  out  in  this  work,  other  forms  are 
used  by  the  official  receivers.  These  are  of  a  departmental  character,  but  many  of 
them  might  be  adopted  with  great  advantage  by  outside  liquidators. 
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CHAPTER  XVI. 

STATEMENT  OF  AFFAIRS  AND  PEELIMINAEY  REPORT. 


Statement  of  Affitirs. 

Sect.  7  of  1890. — (1)  Where  the  Court  has  made  an  order  for  winding-np  a  com-  Sabmission 
pany,  there  shall  be  made  out  and  submitted  to  the  official  receiver  a  statement  as  to  official 
to  the  affairs  of  the  company  in  the  prescribed  form,  verified  by  affidavit,  and  ^^^'^^'  ^ 
showing  the  particulars  of  the  assets,  debts,  and  liabilities  of  the  company,  the   » ^'^c*"*^^- 
names,  residences,  and  occupations  of  the  creditors  of  the  company,  the  securities 
held  by  them  respectively,  the  dates  when  the  securities  were  respectively  given, 
and  each  further  or  other  information  as  may  be  prescribed  or  as  the  official  receiver 
may  require. 

(2)  The  statement  shaU  be  submitted  and  verified  by  one  or  more  of  the  persons  By  whom, 
who  are  at  the  time  of  the  winding-up  order  the  directors,  and  by  the  person  who 

is  at  that  time  the  secretary  or  other  chief  officer  of  the  company,  or  by  such  of  the 
persons  being  or  having  been  directors  or  officers  of  the  company  or  having  taken 
part  in  the  formation  of  the  company  at  any  time  within  one  year  before  the  order 
for  winding-up  the  company,  as  the  official  receiver,  subject  to  the  direction  of  the 
Court,  may  require  to  submit,  and  verify  the  same. 

(3)  The  statement  shaU  be  submitted  within  fourteen  days  from  the  date  of  the  When  made, 
order,  or  within  such  extended  time  as  the  official  receiver  or  the  Court  may  for 

speoial  reasons  appoint. 

(4)  Any  person  making  or  concurring  in  making  the  statement  and  affidavit  Expenses, 
required  by  this  section  shall  be  allowed,  and  shall  be  paid  by  the  official  receiver, 

out  of  the  assets  of  the  company,  such  costs  and  expenses  incurred  in  and  about  the 
preparation  and  making  of  such  statement  and  affidavit  as  the  official  receiver  may 
consider  reasonable,  subject  to  an  appeal  to  the  Court.  [See  R.  170  of  1903,  and 
Chap.  XLVn.] 

(5)  If  any  person,  without  reasonable  excuse,  makes  default  in  complying  with  Default, 
the  requirements  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds 

for  every  day  during  which  the  default  continues.     [See  note  to  Form  148.] 

(6)  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the  Inspection  of 
company  shall  be  entitled  by  himself  or  by  his  agent  at  all  reasonable  times,  on  stat^ient. 
payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance  of 

this  section,  aod  to  a  copy  thereof  or  extract  therefrom.  But  any  person  untruth- 
fully BO  stating  himself  to  be  a  creditor  or  contributory  shall  be  gr^ty  of  a  contempt 
of  court,  and  ahaU  be  punishable  accordingly  on  the  application  of  the  liquidator  or 
of  the  official  receiver. 

This  section  is  a  re-enactment,  with  variations,  of  sect.  16  of  the  Bankruptcy 
Act,  1883 ;  for  the  decision  on  which,  see  Williams  on  Bankruptcy,  7th  ed.  p.  60. 


Digitized  by 


Google 


210 


WINDING-UP  BY  THE  COURT.        [ChAP.  XVI. 


Holding  of 
first  meetings, 


As  regards  snb-seot.  (2),  "the  object  is  to  get  at  the  persons  who  gave  the 
information  which  the  Court  requires  for  the  purposes  of  the  winding-up ;  and  I 
think  that  even  if  [a  man]  had  properly  and  legally  ceased  to  be  a  director,  but 
was  de  facto  acting  as  a  director  within  the  prescribed  period  of  a  year,  he  was  a 
director  within  the  meaning  of  the  section,  and  subject  to  the  obligation  to  prepare 
and  sign  the  accounts  which  are  required  by  that  section."  Per  Lord  Bussell,  C.  J., 
New  Par  Consols,  (1898)  1  Q.  B.  673,  576. 

The  old  provision  that  the  first  meetings  of  creditors  and  contributories  should 
not  be  held  until  the  company's  statement  of  affairs  had  been  submitted  no  longer 
exists. 


Instructions 
and  filing. 


Attendance 
on  o£Bcial 
receiver. 


Extending 
time. 


Subsequent 
attondLanoes. 


Br.  53—67  of  1908  are  as  follows  :— 

68. — (1)  Every  person  who  under  sect.  7  of  the  Act  of  1890  has  been  required 
by  the  official  receiver  to  submit  and  yerify  a  statement  as  to  the  affairs  of  the 
company,  shall  be  furnished  by  the  official  receiver  with  forms  and  instructions  for 
the  preparation  of  the  statement.  The  statement  shall  be  made  out  in  duplicate, 
one  copy  of  which  shall  be  verified  by  affidavit.  The  official  receiver  shall  cause 
to  be  filed  with  the  registrar  the  verified  statement  of  affairs. 

(2)  The  official  receiver  may  from  time  to  time  hold  personal  interviews  with 
eyery  such  person  for  the  purpose  of  investigating  the  company's  affairs,  and  it 
shall  be  the  duty  of  every  such  person  to  attend  on  the  offioitd  receiver  at  such 
time  and  place  as  the  official  receiver  may  appoint,  and  give  the  official  receiver  all 
information  that  he  may  require.  [Formerly  R.  58  of  1 890.  Compare  Bkcy .  Rule  217. 
The  forms  and  instructions  are  supplied  at  the  office  of  the  official  receiver  on 
personal  application  being  made.] 

54. — Where  any  person  requires  any  extension  of  time  for  submitting  the 
statement  of  affairs,  he  shall  apply  to  the  official  receiver,  who  may,  if  he  thinks 
fit,  g^ve  a  written  certificate  extending  the  time,  which  certificate  shall  be  filed  with 
ihe  proceedings  in  the  winding-up,  and  shall  render  an  application  to  the  Court 
unnecessary.  [Formerly  R.  69  of  1890.  Taken  from  Bkcy.  Rule  218.  It  is  the 
practice  for  the  official  receiver  to  extend  the  period  from  time  to  time  if  an  extension 
is  reasonably  required.    See  Form  147.] 

65. — After  the  statement  of  affairs  of  a  company  has  been  submitted  to  the 
official  receiver,  it  shall  be  the  daty  of  each  person  who  has  made  or  concurred  in 
making  it,  if  and  when  required,  to  attend  on  the  official  receiver  and  answer  all  such 
questions  as  may  be  put  to  him,  and  give  all  such  further  information  as  may  be 
required  of  him  by  the  official  receiver  in  relation  to  the  statement  of  affairs. 
[Formerly  R.  60  of  1890.] 

66. — ^Any  default  in  complying  with  the  requirements  of  sect.  7  of  the  Act  of 
1890  may  be  reported  by  the  official  receiver  to  the  Court.  [Formerly  R.  61  ol 
1890.    See  notes  to  Form  148,  infraJ] 

67. — ^A  person  who  is  required  to  make  or  concur  in  making  any  statement  of 
affairs  of  a  company  shall,  before  incurring  any  costs  or  expenses  in  and  about  the 
preparation  and  making  of  the  statement,  apply  to  the  official  receiver  for  his 
sanction,  and  submit  a  statement  of  the  estimated  costs  and  expenses  which  it  is 
intended  to  incur ;  and,  except  by  order  of  the  Court,  no  person  shall  be  allowed  out 
of  the  assets  of  the  company  any  costs  or  expenses  which  have  not,  before  being 
incurred,  been  sanctioned  by  the  official  receiver.     [R.  62  of  1890  amended.] 

As  to  the  priority  of  the  costs  and  expenses  of  persons  mnking  or  concurring  in 
the  statement  of  affairs,  see  Chap.  XLVII. 

As  to  newspaper  comments  on  a  statement  of  affairs  being  a  contempt  of  Court, 
see  Re  Hooley,  79  L.  T.  706. 
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{TiiU,)  Form  146. 

*  .         i                .  Notice  to 
Take  notice,  that  a  winding-up  order  in  the  matter  of  the  above-  sabmit  state- 
named  coy  was  made  on  the day  of ,  and  I  have,  in  pursuance  ^^^  ®^   , 

of  the  provisions  of  the  Cos  (Winding-up)  Act  and  Eules  printed  attend  pfBdal; 
at  the  foot  hereof,  to  require  you  to  submit  to  me,  within  fourteen  '®^^^®'- 
days  of  the  date  of  the  sd  winding-up  order,  a  statement  of  affairs, 
in  duplicate,  of  the  sd  coy. 

The  Cos  (Winding-up)  Act  and  Eules. 

\_Here  are  inserted  sect,  7,  sub-sects,  1 — 5,  of  the  Act  of  1890,  and  the 
Rules  ©/"lOOS  which  are  applicable  J] 


Forms  and  instructions  for  the  preparation  of  the  sd  statement  of 
affairs  can  be  obtained  of  me,  upon  applicon. 

Dated  this day  of ,  19 — . 

,  off  recr  and  prov  Kqr, 

33,  Carey  Street,  Lincoln's  Inn,  London,  W.C. 

The  aboTe  \b  practically  the  form  used  before  the  Roles  of  1903  came  into  opera- 
tion,  and  there  is  no  reason  to  suppose  that  the  practice  will  be  altered. 


{Address  and  Date,) 

Sir,  Re ,  Ltd.  Form  WBa. 

I  am  desired  by  the  off  recr  to  send  herewith  a  notice  requiring  you  Request  to 
to  submit  a  statement  of  affairs  of  this  coy.    Forms  for  this  purpose  concur. 

have  already  been  supplied  to ,  with  whom  I  am  to  suggest  that 

you  should  at  once  confer  with  a  view  to  having  the  statement  com- 
pleted and  lodged  within  the  statutory  period.  In  the  event  of  your 
being  unable  to  concur  in  the  statement  proposed  to  be  submitted  by 

,  forms  for  enabling  you  to  file  a  separate  statement  can  be  had 

on  your  applying  at  this  department. — I  am,  Sir,  your  obedient 
servant. 

{TitU.)  Form  147. 

I, ,  [assistant]  off  recr  under  the  Cos  (Winding-up)  Act,  1890,  certificate 

do  hby  certify  that  I  have  extended  the  time  for  submitting  the  exteuding 

statement  of  affairs  of  the  coy  required  of  from  the  day  meotof 

of ,  19—,  to  the day  of ,  19—.  affairs. 

Dated  this day  of ,  19—. 

,  off  recr. 

See  sub-seot.  (3)  of  sect.  7  of  the  Act  of  1890. 

p2 
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Form  148. 

Order  to 
submit  or 
oonour  in 
statement  of 
afEairs. 


Upon  the  applicon  of  X.,  the  off  recr  and  liqr  of  the  above-named 
'  coy,  by  summons  dated,  &c.y  and  upon  hearing  the  applicant  in  person, 
and  no  one  appearing  for  the  several  persons  named  in  the  schedule 
hto,  resplj  respts  to  the  sd  summons,  although  duly  served  with 
the  sd  summons  as  by  a£Et  appears ;  and  upon  reading  the  order  to 
wind-up,  dated,  &o.,  and  the  report  of  the  off  recr,  dated,  &o.,  and 
filed  the,  &c.,  It  is  ordered  that  the  persons  named  in  the  schedule 
hto,  formerly  directors  or  oflficers  of  the  coy,  do  within  four  days  after 
service  of  this  order  upon  them  resply,  submit  and  verify,  or  concur  in 
[making  and  verifying]  a  statement  as  to  the  affairs  of  the  sd  coy, 
pursuant  to  the  provisions  of  sect.  7  of  the  Cos  (Winding-up)  Act, 
1890,  and  to  the  Cos  Winding-up  Eules.  And  it  is  ordered  that  the 
sd  several  persons  named  in  the  schedule  hto  do  pay  to  the  sd  X., 

the  off  recr  and  liqr,  the  sum  of  /.,  his  out-of-pocket  expenses 

with  reference  to  this  applicon.     Concentrated  Produce  Co.  (0095  of 
1893),  Eeg.,  19th  July,  1893. 

And  see  Forms  148a,  148b. 

Such  an  order  is  made,  under  sect.  7  (2)  of  1890,  where  there  is  a  donbt  as  to  who 
is  the  proper  person  to  make  the  statementi  and  under  sect.  7  (5)  and  B.  56  of  1903 
in  case  of  default  in  complying  with  sect.  7.  But  the  application  must  be  made  in 
each  case  by  summons  (not  ex  parte,  but  served  on  the  persons  required  to  make  the 
statement). 

Sub-sect.  5  was  not  ''meant  to  take  away  the  inherent  power  of  the  Courts, 
namely,  to  make  such  orders  as  are  necessary  to  give  effect  to  the  objects  with 
which  they  have  to  deal,  and  to  enforce  such  orders,  if  necessary,  by  process  of  the 
Court.*'  Per  Lord  Russell,  C.  J.,  New  Far  Consols,  (1898)  1  Q.  B.  673,  677.  The 
High  Court  may  therefore  order  a  director  or  other  ofUcer  to  submit  and  verify  a 
statement  of  affairs ;  and  if  he  does  not  comply  with  the  order,  may  commit  him 
for  contempt.  New  Far  Consols  (No.  2),  (1898)  1  Q.  B.  669.  And  as,  under  sect.  1, 
sub-sect.  6  of  1890,  **  every  Court  having  jurisdiction  to  wind  up  a  company  shall, 
for  the  purposes  of  the  jurisdiction,  have  all  the  powers  of  the  High  Court,'*  where 
the  winding-up  is  in  the  County  Court,  that  Court  may  make  and  enforce  in  like 
manner  such  an  order.  S.  C.  The  application  must  now  be  made  to  the  judge 
personally,  and  the  order  will  not  be  made  unless  he  is  satisfied  that  the  person 
required  to  make  the  statement  had  proper  materials  for  so  doing.  Columbian  Gold 
Mines,  W.  N.  (1894)  92. 

Sect.  7  (5)  of  1890  has  been  found  insufficient,  whereas  if  an  order  is  obtained  as 
above  the  defaulter  is  liable  to  committal. 

Failure  to  comply  with  the  statutory  requirements  as  to  furnishing  a  proper 
statement  of  affairs  is  apparently  a  misdemeanor.  Telescriptor  Syndicate,  (1903) 
2  Ch.  174.  And  such  failure  is  a  material  and  unfavourable  fact  in  considering 
whether  an  application  for  a  stay  of  winding-up  proceedings  should  be  acceded  to. 
Ibid. 


Form  148a.      Upon  the  two  several  applicons  of  B.,  the  off  recr,  It  is  ordered 

Another  with  *^^*  ^-j  ^^ >  ^^*  pursuant  to  Eule  58  of  the  Cos  Winding-up 

directions  as     Eules,  1890  [now  E.  53  of  the  Companies  (Winding-up)  Eules,  1903], 
to  a       anoe.  ^^j^^j^^  ^^j^  ^^q  g^  ^ff  j^^  ^^  g^ch  time  and  place  as  he  shall  appoint 
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from  time  to  time  by  notice  in  writing  addressed  to  the  sd  L.,  and 
served  upon  the  sd  L.,  by  being  sent  by  registered  letter  addressed  to 

the  sd  L.  at afsd,  or  other  the  last-known  address  for  the  time 

being  of  the  sd  L.  And  it  is  also  ordered  that  L.  do  within,  &c.  [a*  in 
Form  148],  submit  and  verify  or  concur  in  and  verify  a  statement  of 
the  afPairs  of  the  above-named  coy,  pursuant  to,  &c.  [a*  in  Form  148], 

and  that  the  sd  L.  do  pay  to  the  sd  B.  the  sum  of  /.  for  his 

ascertained  expenses  of  this  applicon.  \^  Adjourn  summons  as  to  other 
respondents,  with  liberty  to  restore.']  North- West  African  Mineral 
Concessions,  00259  of  1895.     Vaughan  Williams,  J.,  18th  Dec.  1895. 


Upon  the  applicon  of  W.,  the  off  recr  and  prov  liqr  of  the  above-  Form  148b. 
named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  Another  with 
in  person,  and  T.,  one  of  the  respts  to  the  sd  summons,  attending  in  indorsement, 
person  on  the,  &c.,  but  not  attending  this  day  either  in  person  or  by 
his  Bolor,  although  he  has  had  due  notice  of  the  appointment  for  the 
further  hearing  of  the  sd  summons,  as  by  afft  appears,  and  upon 
reading  the  order  to  wind  up  the  above-named  coy,  dated,  &c.,  and 
afft  of  W.,  filed,  &c.,  It  is  ordered  that  T.,  a  late  director  of  the 
above-named  coy,  do  within  four  days  after  service  of  this  order 
upon  him  submit  and  verify  or  concur  in  making  and  verifying  a 
statement  as  to  the  affairs  of  the  sd  coy  pursuant,  &c.  [as  in  Form  148]. 
And  it  is  ordered  that  the  sd  T.  do  pay,  &c.  [as  in  Form  148].     Louis 
Tussaud's  New  Exhibitiony  Limited,  00188  of  1897.     Wright,  J.,  in  Ch., 
May  25th,  1898.     Similar  order  in  British  and  Continental  Syndicate, 
Limited,  00262  of  1898.     Dec.  20th,  1898. 

The  indorsement  on  the  order  is  as  follows : — 

If  you,  the  within-named  T.,  neglect  to  obey  the  within  order  by  the 
time  therein  limited,  you  wiU  be  liable  to  process  of  execution  for  the 
purpose  of  compelling  you  to  obey  the  same  order. 
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n.— As  regards  Contributories. 


Capital  issued  and  allotted,  viz. :~ 

Founders'  Shares  of  £ per 

share  ( shareholders)    . . 

(«)  Issned  as  fully  paid 

Amount  called  up  at    £ 

per  share,  as  per  list  "  L.'* . 

Ordinary  Shares  of  £— »  per 
share  ( shareholden)  . . 

(fl)  Issued  as  fully  jMiid 

Amount  called  up  at   £ 

per  share,  as  per  list  **  l£." 

F^erence  Shares  of  £ per 

share    ( shareholders), 

(a)  Issued  as  fully  paid 

Amount  called   up  at  £ 

per  share,  as  per  list  *'  N."  . 

w -vr. 

Amount,  if  any,  paid  in  ad- 
Tance  of  calls    

£ 

XeM  unpaid  calls  estimated  to  he 
irrecoverable   £ 


Add  deficiency  to  meet  liabilities  as  abore . . . . 


Estimated  surplus  as  above 
(if  any)  subject  to  costs 
of  liquidation 


Total  deficiency  as  ex- 
plained in  Statement 
««0."  


I,  ,  of  ,  make  oath  and  say  that  the  foregoing  statement 

and  the  several  lists  hereunto  annexed  marked are,  to  the  best  of 

my  knowledge  and  belief,  a  full,  true  and  complete  statement  of  the 

affairs  of  the  above-named  coy  on  the  ^—  day  of ,  190 — ^  the  date  of 

the  winding-up  order. 


NoTB.  -  Tk4  eommUnoner  i$  partieuiarijf  ^ 
rtquttUdf  he/ore  twearing  the  €{fldavH,  to 
ascertain  that  the  fuU  nanUf  address^  and 
description  of  Ike^deponent  ar9  Hated,  and 
to  initial  ail  croe»ing$-out  or  other  alUrof 
tioru  on  the  printed  form.  A  d^cien^  in 
the  nfidavit  m  anp  of  the  above  respects  uHU 
entail  its  refusal  hn  the  Oourt,  and  will 
necessitate  iis  being  resworn. 


Sworn  at  this  • 

day  of ,  190—. 

Before  me . 


Signature . 


S; 


a)  Where  capital  is  issued  as  partly  paid  up  the  form  should  be  altered  accordingly. 
~>)  Add  paitiotdiurs  of  any  ol^er  capital. 
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LWf  "  P." — ^IW  SUBSnTDTIOir  fob  SUCJH  of  the  LiETTS  HAICED  "  A  "  TO  **  O  " 
▲8  WILL  HAYB  TO  BB  BBTUBITBD  BLAKX. 


LlBT. 


Passioulabs,  aa  per  front  sheet. 


Bexabes. 

Where  no  particulars  are  entered  on 
any  ont  or  more  of  the  Lists  named 
**A*'  to  ••  O "  the  word  **  Nil " 
should  be  inserted  in  this  column 
opposite  the  particular  List  or  Lists 
thus  left  blank. 


A 
B 

C 
D 

E 
F 

a 

H 

I 
J 

E 
L 
M 

N 
0 


Unaeonred  Creditors  

Creditors  f  ally  oeoored  (not  including  deben- 
ture holders) •  • 

Creditors  partlj  seonred    

Liabilities  on  Bills  disooonted  other  than  the 
Company's  own  aooeptanoes  for  yalae    . . . . 

Other  liabilities  

Preferential  Creditors  for  rates,  taxes, 
wages,  &c 

Loans  on  Debenture  Bonds 

Property    

Book  Debts  

Bills  of  Exchange  or  other  similar  securities 
on  hand 

Unpaid  Calls 

Founders'  Shares 

Ordinary  Shares 

Preference  Shares    

Deficiency  Account 


Signature  — 
Dated- 


19—. 


{Title.) 


Form  150. 


I,  A.  B.,  of,  &c.  [or  We,  C.  D.,  of,  &c.,  andE.  F.,  of,  &c.],  do  hereby  Affidavit  of 
make  oath  and  say  as  follows : —  concurrence 

That  I  [or  "  We  "]  have  perused  the  statement  of  aflFairs  lodged  ^  ^^^* 

herein  by ,  and  that  to  the  best  of  my  [or  **  our"]  information, 

knowledge  and  belief,  such  statement  contains  a  full  and  accurate 
account  of  the  company's  affairs  [except  paragraph  3,  or  as  the  case 
may  be]. 

Sworn  at  — — ,  in  the of ,  )  ^. 

this  —  day  of ,  190-.  }  Signature  of  deponent. 

Before  me a  Oommissioner  of  Oaths. 

The  statement  of  affairs  is  yerified  by  the  person  or  persons  actually  making  it 
swearing  the  short  afftdayit  at  the  foot  thereof,  which  forms  part  of  Form  149,  tupra. 

Summary  of  Statement  of  Affairs. 

The  official  receiyer  must  also  prepare  ''a  summary  of  the  company's  statement 
of  affairs,  including  the  causes  of  its  failure,  and  any  observations  thereon  which 
the  official  reoeiyer  may  think  fit  to  make,"  for  transmission  to  the  creditors  and 
contributoriee— if  possible  before  the  first  meetings.  See  Sched.  I.,  B.  3,  to  Act  of 
1890,  and  tfi/ra,  Chap.  XVII. 
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Form  161.        '^^  following  is  an  example  of  a  summary  of  the  statement  of  affairs  sent  hy  the 

official  receiver  to  the  creditors  and  oontribntoiiee ;  but  the  summaries,  especially 

-"^'^"'^^'^  ^     after  1903,  will,  of  course,  differ  widely  according  to  the  oiroumstanoes. 

•*^^-  {Full  title  and  reference  to  record.) 

8UMMAET  OF  the  Statement  of  Affaibs  bttbiottbd  by  the 

SeOBETABT  and  DntEOTOBS 

On  the day  of ,  190—  [the  date  of  the  Winding-up  Order']. 

(I.)  As  regards  Creditors. 


QroM 
liabiUties. 


liabilities. 


Unsecured  creditors  (94) 

Other  UabiHties  (2) . . . 
(See  Observations.) 

Loans  on  deben- 
ture bonds  (8) 
deducted  contra  £ 


Preferential  cre- 
ditors (8)  for 
rates,  taxes, 
wages,  &c.,  de- 
ducted contra  ..£ 


Expected 
to  rank. 


£    «.    d. 


Assets. 


Cash  in  hand  . . 
Stock-in-trade 


ErtiniAted 
to  prodnoe 


£    «.    d. 


Other  property   

(See  Observations.) 

Book  debts,  viz. : — 

Good 

Doubtful   £ 

Bad    

£ 


Estimated  to  produce  . . . 

Bills  of  exchange  on  hand    

Estimated  total  assets  


Deduct  loans  on  debenture  bonds  secured 
on  the  assets  of  the  company  as  per 
contra    


Estimated  net  assets 

Deduct  pref  erentialoreditors  as  per  contra 

Estimated  amount  available  to  meet  un- 
secured creditors,  subject  to  cost  of 
liquidation    


Estimated  deficiency  of  assets  to  meet 
liabilities  of  the  company,  subject  to 
costs  of  liquidation 

£ 


There  is  no  unpaid  capital  liable  to  be  called  up  to  meet  the  above  defioienoy. 

(11.)  As  regards  Contribiitories. 


Capital  issued  and  allotted,  viz. : — 

Ordinary  Shares  of L  per  Share, 

of  which were  issued  as  fully  paid 

to  the  Vendors    

(12  Shareholders.) 
(£10,000  Sharei  ranoelled.    Bee  ObeervationB.) 

Add  deficiency  to  meet  liabilities  as  above . . 

£ 


£     9.     d. 
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OfiSBBVATIOirS. 

The  winding-np  order  was  made  on  the  peton  of  Mr.  X.,  presented 
on  the ,  &o. 

Mr.  X.  was  the  principal  vendor  to  the  ooy,  and  subsequently, 
either  as  *^  governing  "  or  ^*  managing"  director,  has  had  the  principal 
control  of  the  coy's  affairs  throughout.  He  is  now  both  a  creditor 
and  a  shareholder. 

The  statement  of  affairs,  which  should  have  been  lodged,  under  a 

certificate  extending  the  statutory  period,  not  later  than  the  , 

19 — ,  was  not  filed  until  the ,  19 — ;  an  applioon  by  the  off  recr 

to  the  Ot  to  enforce  its  submission  was  made  on  the ,  19 — .     The 

statement  is  submitted  by  Mr.  A.,  the  secretary  of  the  coy,  Mr.  X. 
above  mentd,  and  Mr.  W.,  another  director. 

The  coy  was  registered  on  the,  &c.,  and  was  formed  for  the  purpose 

of  acquiring  and  carrying  on  the  business  of  a manufacturer, 

which  had  been,  very  shortly  before,  established  by  Mr.  X.  in ,  in 

conjunction  with  one  P. 

The  business  was  taken  over  as  from,  &c.,  and  has  since  been 
carried  on  at (the  registered  offices),  and  at . 

The  promoters  of  the  coy  were  Mr.  X.  and  Mr.  D.  The  coy  under- 
took to  pay  the  expenses  of  promotion. 

The  ppty  acquired  by  the  coy  consisted  of  a  lease  of  the  premises, 

buildings,  plant,  machinery,  stock,  &c.,  which  were  valued  at /., 

and  certain  patents  which  were  valued  at /.     Mr.  X.  has  been 

asked  to  furnish  a  statement  showing  what  had  actually  been  expended 
upon  the  ppties  up  to  that  time,  but  has  not  yet  done  so. 

The  purchase  price  was  fixed  at  the  amount  of  the  valuations,  viz., 

/.,  and  was  satisfied  as  to /.  in  debentures,  and  as  to /. 

in  fully  paid  shares. 

The  whole  of  the  debentures  and  shares  issued  in  satisfaction  of  the 
purchase-money  were  handed  to  Mr.  X.,  with  the  exception  of  500 

folly  pd  shares,  representing /.,  which  were  given  to  Mr.  D.,  in 

satisfaction  of  his  interest. 

Subsequently,  in ,  19 — ,  the  patents,  which  were  included  at 

the  sum  of /.,  having  been  ascertained  to  be  of  no  value,  Mr.  X. 

and  Mr.  P.  each  returned  to  the  coy i.  in  shares  which  had  been 

allotted  to  them ;  but  the  necessary  entries  to  give  effect  to  this  sur- 
render have  not  yet  been  made  in  the  register  of  members,  and  the 

/.  shares  in  question  are  also  included  in  the  present  statement  of 

affairs. 

Particulars  will  be  found  in  the  following  schedule  as  to  the  persons 
who  have  constituted  the  directorate  of  the  coy,  with  some  particulars 
as  to  their  shareholding,  &c.  [^here  follows  a  table]. 

Mr.  W.  has  also  acted  as  solor  for  the  coy  and  for  Mr.  X. 

P.  Q 
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The  qualification  for  directorship  is  the  holding  of  shares  of  the 
nominal  value  of /. 

It  will  be  obserred  that  Mr.  W.  does  not  h(dd  the>  necessary  qaali- 
fying  shares,  although  Mr.  X.  states  that  he  transferred  certain  shares 
to  him  some  time  ago.    No  transfer  has  been  registered. 

The  first  secretary  of  the  coy  was  Mr.  F.  On  his  retirement  Mr.  A. 
was  appointed  secretary,  and  continued  to  hold  that  office  until  the 
date  of  the  winding-up  order. 

The  nominal  capital  of  the  coy  is /.,  divided  into ordinaiy 

shares  of /.  each.    The  first  allotment  appears  to  have  taken  place 

on  the ,  when  seven  shares  ( /.)  were  issued  to  the  signatories 

to  the  memdum  and  arts  of  asson.     On  the , shares  ( /.) 

were  issued  as  fully  pd  to  the  vendors,  fifty  shares  ( 1.)  for  cash  to 

a  director,  and  one  share  ( /.)  for  cash  to  another  person.     On  the 

,  19 — ,  twenty  shares  ( /.)  were  issued  to  another  subscriber 

for  cash,  and  no  further  issues  have  been  made.  The  total  issue  thus 
amounts  to /. 

No  shares  have  been  in  the  ordinary  sense  issued  to  the  public,  nor 
do  the  public  appear  to  have  been  actually  invited  to  subscribe  for 
shares. 

In  addition  to  the /.  debentures  issued  to  the  vendor /.  had 

been  issued  to  the  public,  full  cash  conson  being  received  in  most 

cases ;  /.  appears  to  have  been  pd  as  commission  on  obtaining 

certain  subscriptions. 

The  debentures  were  ofiPered  to  the  public  by  means  of  a  prospectus, 
and  appear  to  cover  all  the  assets  of  the  coy. 

The  /.  held  by  Mr.  X.  have  been  charged   by  him  to  his 

bankers  for  about /.,  and  to  another  person  for  about L ;  the 

unissued  debentures  of  the  coy  amounting  to  L  have  also  been 

placed  in  the  hands  of  Mr.  X.'s  bankers  for  protection  against  issue  to 
other  persons.    The  bank  recently  oonmienced  a  debenture  action  for 

the  protection  of  their  interests,  with  the  result  that  on  the ,  19 — , 

Mr.  M.,  of 1  was  appointed  recr  and  manager  on  behalf  of  the 

debenture  holders,  and  immediately  took  possession  of  the  assets, 
which  are  being  duly  administered  by  him.  The  off  recr  is  being 
represented  in  the  debenture  action,  and  active  steps  are  now  being 
taken  with  a  view  to  effecting  a  sale  of  the  ppty.  It  is  impossible  at 
the  present  time  to  state  what  is  likely  to  be  the  ultimate  result,  but 
hopes  are  entertained  by  the  officers  of  the  coy  that  a  sufficient  sum 
will  be  realized  to  leave  a  surplus  available  for  division  amongst  the 
unsecured  creditors. 

The  available  working  capital  possessed  by  the  coy  at  the  date  of 

commencing  business  appears  to  have  been  about /.,  a  sum  which 

was  obviously  insufficient. 

The  insolvency  of  the  coy  is  attributed  generally  to  the  want  of 
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capital  and  to  presBure  by  trade  creditors ;  but  the  off  recr  is  inclined 
to  think  that  there  has  also  been  some  laxity  in  the  management  of 
the  business.  Some  of  the  items  of  expenditure  {e.g.,  '' salaries  and 
wages  ")  appear  to  be  exceptionally  heavy  for  the  extent  of  the  coy's 
business. 

The  defidenoj  is  explained  in  an  account  of  which  the  following  is 
a  Bunimary  i-^— 

Gross  profit  arising  from  oarrying  on  business  from 

date  of  formation  of  company  to  date  of  Winding- 

np  Order  (estimated  to  balance) £ 

Cash  receiyed  for  damage  by  fire  from  yarions 

oompanies  with  whcmi  assorances  were  effected 

(Noyember,  1894) 

Deficiency  as  per  statement  of  affairs 

Total  amount  to  be  accounted  for £ 

Expenses  of  carrying  on  business  from  date  of 
formation  to  date  of  Winding-up  Order,  yi2. : — 

Salaries  and  wages,  including  directors'  remune- 
ration  

Rent,  rates,  and  taxes 

Interest  on  loans 

Miscellaneous  expenses,  including  commissions, 
yaluation  charges,  carriage,  adyertising,  legal 
expenses,  stationery,  trayeOing,  insurance,  &o. 

£ 

Bad  debts 

Difference  between  the  yalue  of  assets,  as  ap- 
pearing in  the  books  and  as  now  estimated  for 
realization : — 

Buildings,  Kant,  Tools,  UtensilB,  &o £ 

Patents 


ABaboye • £ 


The  books  of  account  (apart  from  one  or  two  imperfections  in  detail) 
appear  to  be  of  the  usual  and  proper  character,  and  the  recr  and 
manager  for  debenture  holders  has  given  the  off  recr  all  reasonable 
facilities  for  their  inspection,  but  as  some  of  the  books  have  been  in 

more  or  less  constant  requisition  at  the  works  in it  may  be  stated 

that  the  off  recr's  examination  of  them  has  up  to  the  present  time  been 
somewhat  limtd. 

There  are creditors, shareholders,  and debtors. 

The  unsecured  indebtedness  includes  /.  owing  to  Mr.  W.,  and 

/.  to  Mr.  X.  for  money  advanced.     The  indebtedness  to  Mr.  X. 

represents  the  sums  borrowed  by  him  from  his  bankers  on  the  security 
of  his  debentures  and  advanced  by  him  in  turn  to  the  coy. 

q2 
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The  '*  other  Kabilities  "  (not  exi)ected  to  rank  for  dividend)  are  in 
respect  of  damages  for  breach  of  contract  in  two  instances. 

The   ''other  property"   includes    the   buildings,   engines,  boiler, 

shafting,  machinery,  tools,  &c.,  at  the  works  in ;  and  the  sum  of 

/.  is  stated  to  have  been  inserted  in  the  statement  of  affairs  as 

their  value  after  consultation  with  independent  persons  competent  to 

give  an  opinion.    /.  represents  the  estimated  value  of  the  ppty,  if 

sold  as  a  going  concern ;  if  sold  at  a  break-up  price,  it  is  estimated 

that  not  less  than 1,  would  be  realized.    The  di£l!erence  between 

the  present  estimated  values  and  those  fixed  when  the  business  was 
acquired  by  the  coy  will  be  noted. 

The Eailway  Coy  have  in  contemplation  an  extension  of  their 

line,  which  may  materially  affect  the  ppty  of  the  coy.  A  bill  has  been 
drawn,  and  will,  in  all  probability,  in  due  course,  come  before  Parlia- 
ment; but  meantime  steps  are  being  taken  to  protect  the  coy's 
interests. 

The  patents  acquired  from  the  vendors  are  still  held  by  the  coy,  but 
as  previously  mentd  they  are  reputed  to  be  of  no  value. 

The  first  meetings  of  creditors  and  shareholders  were  held  at , 

on ,  190 — ;  the  meeting  in  the  latter  case  being  adjourned  to 

,  190 — ;  in  the  result  the  off  recr  was  continued  in  office  as  liqr 

with  a  committee  of  inspection  consisting  of  the  following  persons : — 
Messrs.  &c. — all  being  creditors  of  the  coy.  These  appointments  have 
since  been  confirmed  by  the  Ct. 

The  off  recr  is  of  opinion  that  there  are  no  facts  in  the  case  which 
will  make  it  necessary  for  him  to  apply  for  an  order  for  the  public 
examination  of  parties. 

G.  8.  B., 

(Date.)  Of  Reer  and  Liqr. 

[Note. — The  sale  of  the  coy's  effects  wiU  take  place  at  ,  on 

iiie ,  190 — .    Particulars  of  sale  will  be  forwarded  in  due  course 

to  the  principal  creditors,  and  to  any  other  persons  interested  who  will 
make  applicon  to  the  off  recr.] 


Preliminary  Beport. 

Form  152.  {Full  Title  and  Reference  to  Record.) 

^^^i*^*^  The  off  recr  in  pursuance  of  sub-sect.  1,  sect.  8,  of  the  Cos 
(Winding-up)  Act,  1890,  reports  to  the  Ct  as  follows : — 

Capital. — The  capital  of  the  coy  is /.,  divided  into 8  p.c. 

preference  shares,  and ordinary  shares,  all  of  1/.  each. 

Subscribed  Capital. — The  subscribed  capital  amounts  to /.,  being 

ordinary  shares  of  1/.  per  share  held  by  twenty-seven  shareholders, 
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and preference  sharee  of  1/.  each  held  by shareholders. 

The  whole  of  the  subscribed  capital  has  been  called  up. 

Paid-up  Capital, — The  capital  pd  up  and  considered  as  pd  up 
amounts  to /. 

Assets, — The  total  assets  of  the  coy  amount,  according  to  the  yalua- 

.  tion  of  the  officials  of  the  coy  in  the  statement  of  affairs,  to /.,  and 

consist  of  furniture,  plant,  machinery,  and  book  debts. 

Unsecured  Creditors, — The  amount  of  the  coy's  indebtedness,  accord- 
ing to  the  statement  of  affairs,  is /. 

Causes  of  Failure, — The  failure  and  insolvency  of  the  coy  are 
attributed  by  its  officials  to  the  following  causes : — Want  of  working 
capital ;  the  falling  off  in  speculative  business  and  declining  receipts ; 
the  markets  going  against  the  business,  and  the  absence  of  the 
managing  director,  Mr.  X.,  who  really  worked  the  business. 

No  further  Inquiry, — ^The  off  recr  is  of  opinion  that  no  further 
inquiry  is  desirable  into  matters  connected  with  the  promotion  and 
formation  of  the  coy  and  conduct  of  its  business. 

[This  clause  wiU  he  varied  when  it  is  probable  that  an  inquiry  will 
be  necessary,'] 

Dated  this day  of ,  190—.  S.,  Of  Recr. 

Sect.  8  (1)  of  1890. — ^Where  the  Court  has  made  an  order  for  winding-up  a 
eompany,  the  official  receiver  shall,  as  soon  as  practicable  after  receipt  of  the  state- 
ment of  the  company's  affairs,  sabmit  a  preliminary  report  to  the  Court : — 

(a)  As  to  the  amount  of  capital  issued,  subscribed,  and  paid  up,  and  the  estimated 

amount  of  assets  and  liabilities ;  and 

(b)  If  the  company  has  failed,  as  to  the  causes  of  the  failure ;  and 

(c)  Whether,  in  his  opinion,  further  inquiry  is  desirable  as  to  any  matter  relating 

to  the  promotion,  formation  or  failure  of  the  company,  or  the  conduct  of 
the  business  thereof. 

For  the  rest  of  the  section,  as  to  public  examination,  see  Chap.  XTiTTT. 

An  order  for  public  examination  cannot  be  made  on  the  preliminary  report ;  it  is 
made  on  the  further  report  under  sect.  8  (2).  Cheat  Kruger  Co,,,  (1892)  3  Ch.  307 ; 
Ex  parte  Barnes,  (1896)  A.  C.  146  ;  Civil,  ^,  Outfitters,  (1899)  1  Ch.  215. 

E.  68  of  1908. — A  report  made  by  the  official  receiyer  pursuant  to  sect.  8  of  the 
Act  of  1890  shall  state  in  a  narratiye  form  the  facts  and  matters  which  the  official 
receiTer  desires  to  bring  to  the  notice  of  the  Court,  and  his  opinion  as  required  by 
the  said  section.    [Formerlj  B.  69  of  1890.] 

It  is  not  the  practice  to  apply  for  a  day  for  consideration  of  the  preliminary 
report,  or  to  attend  the  consideration  of  any  report  under  Br.  63  and  64  of  1903, 
except  a  further  report  preliminary  to  a  public  examination,  as  to  which  see 
Ghap.  XLm. 
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CHAPTER  XVn. 


FIRST  MEETINGS  OF  CREDITORS  AND  CONTRIBUTORIES. 


First 
meetings. 


Orders 
thereon. 


Effect  of  no 
order. 


Time  for 
holding  first 
meeting. 


How  sum- 
moned. 


It  is  not  now  necessary,  as  until  1895  it  was,  to  delay  the  holding  of  the  first 
meetings  until  the  statement  of  affairs  has  been  submitted  to  the  ofiBcial  receiver. 

Beet  6  of  1890.— (1.)  When  the  Court  has  made  an  order  for  winding-up  a  com- 
pany, the  official  receiver  shall  summon  separate  meetings  of  the  creditors  and 
contributories  of  the  company  for  the  purpose  of — 

(a)  Determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for 

appointing  a  liquidator  in  the  place  of  the  official  receiver ;  and 

(b)  Determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for  the 

appointment  of  a  committee  of  inspection  to  act  with  the  liquidator,  and 
who  are  to  be  the  members  of  such  committee  if  appointed. 

The  Court  may  make  any  appointment  and  order  required  to  g^ve  effect  to  any 
such  determination,  and  if  there  is  a  difference  between  the  detenninationa  of  the 
meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters  men- 
tioned in  the  foregoing  provisions,  the  Court  shall  dedde  the  difference  and  make 
such  order  thereon  as  the  Court  may  think  fit. 

(2.)  The  provisions  of  the  first  schedule  to  this  Act  shall,  subject  to  such  modifi- 
cations as  may  be  made  therein  by  general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section. 

(3.)  In  case  a  liquidator  is  not  appointed  by  the  Court,  the  official  reoeirer  shall 
be  the  liquidator  of  the  company. 

'*  The  determination  of  the  two  meeting^."  On  these  words  Chitty,  J.,  held  in 
Johannisberff  Gold,  ^.,  Co.  (1892)  1  Ch.  683,  that  having  regard  to  sub-sect.  2  of 
R.  63  of  ]  890,  the  Court  had  a  discretion  to  exercise,  unless  at  any  rate  all  the 
creditors  and  all  the  contributories  at  each  meeting  were  unanimous.  But  sub- 
sect.  2  of  R.  63  of  1890  was  annulled  by  R.  2  of  April,  1896,  for  which  R.  58  (2)  <d 
1903  (infra,  Chap.  XVIII.)  has  been  substituted. 

Bched.  I.  to  Act  of  1890  (which  is  to  some  extent  taken  from  Sched.  I.  to  the 
Bankruptcy  Act,  1883)  appears  to  apply  only  to  the  Jirat  meetings  of  creditors  and 
contributories  (see  sect.  2  (6),  supra),  and  is  as  follows : — 

(1.)  The  meetings  of  creditors  and  contributories  shall  be  held  within  twenty-ono 
days  after  the  date  of  the  winding-up  order,  or  within  such  further  time  as  the 
Court  may  approve,  unless  a  special  manager  has  been  appointed,  in  which  case 
such  meetings  shall  be  held  within  one  month  from  the  date  of  such  order,  or  within 
such  further  time  as  aforesaid. 

(2.)  The  official  receiver  of  the  company  shall  sunmion  the  meeting  by  giving  not 
less  than  seven  days*  notice  of  the  time  and  place  thereof  in  the  London  Oagette  and 
in  a  local  paper.    Notice  of  such  meeting  shall  also  be  sent  by  post  to  every  person 
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appearing  hy  the  oompany's  books  to  be  a  creditor  of  the  oompanj  and  to  eyerj 
member  of  the  company. 

[A  notice  has  also  yery  commonly  been  inserted  in  the  advertisement  of  the 
"winding-np  order,  thns : — 

Notice  is  also  hereby  giyen  that  the  first  meeting  of  creditors  will  be  held  at  Notice  in 

33,  Carey  Street,  Lincohi's  Inn,  London,  W.C.,  on  the day  of  July,  19—,  at  winding-np 

11  o'clock,  and  the  first  meeting  of  contribatories  will  be  held  at  the  same  place  on  ^^"^^^ 
the  same  day,  at  12  o'clock.    And  see  Form  78a.] 

(3.)  The  official  receiyer  shall  also,  as  soon  as  practicable,  send  to  each  creditor  Summary  of 
mentioned  in  the  company's  statement  of  affairs,  and  to  each  person  appearing  from  statement  of 
the  company's  books,  or  otherwise,  to  be  a  contributory  of  the  company,  a  summary  ^'*^^™* 
of  the  company's  statement  of  affairs,  including  the  causes  of  its  failure,  and  any 
observations  thereon  which  the  official  receiyer  may  think  fit  to  make ;  but  the  pro- 
ceedings at  any  such  meeting  shall  not  be  inyalidated  by  reason  of  any  summary 
or  notice  required  by  these  rules  not  haying  been  sent  or  receiyed  before  the 
meeting. 

(4.)  The  meeting  shall  be  held  at  such  place  as  is,  in  the  opinion  of  the  official  Where  meet« 
receiyer,  most  conyenient  for  the  majority  of  the  creditors  and  contributoriee.    [In  ings  held. 
London  the  place  selected  is  usually  the  office  of  the  official  receiver,  33,  Carey 
Street,  Linoobi's  Inn,  W.C.] 

(5.)  The  official  receiyer,  or  some  person  nominated  by  him,  shall  be  the  chairman  Chairman, 
at  the  meetings.     [See  Form  162,  infra,  and  compare  B.  126  of  1903.] 

(6.)  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  be  has  duly  proved  Proof  of  debt, 
a  debt  to  be  due  to  him  from  the  company,  and  the  proof  has  been  duly  lodged 
before  the  time  appointed  for  the  meeting. 

As  to  the  mode  of  proving,  see  Chap.  XXXVTI. 

(7.)  A  creditor  shall  not  veto  in  respect  of  any  unliquidated  or  contingent  debt, 
or  any  debt  tbe  yalue  of  which  is  not  ascertained. 

[In  Ex  parte  Ruffle,  8  Ch.  997,  Mellish,  L.  J.,  was  of  opinion  that  similar  words  Contingent 
in  the  Bankruptoy  Act,  1869,  were  to  be  construed  thus:  **  a  contingent  debt"  debt, 
refers  to  a  case  where  there  is  a  doubt  whether  there  will  be  any  debt  at  all ;  a  debt 
<*  tbe  yalue  of  which  is  not  ascertained  "  means  a  debt  the  amount  of  which  cannot 
be  estimated  until  the  happening  of  some  future  event;  and  an  <* unliquidated 
debt "  means  not  only  aU  cases  of  damages  to  be  ascertained  by  a  jury,  but,  beyond 
that,  extends  to  any  debt  of  which  the  creditor  fairly  admits  that  he  cannot  state 

the  amount.    But  if  a  creditor  can  swear  that  a  sum  of /.  at  least  is  due  to  him, 

he  may  be  allowed  to  yoto  accordingly.  It  is  not  enough  for  the  creditor  to  swear 
that  he  "  estimates  "  the  amount  due  at  a  particular  figure.  He  must  swear  that 
at  least  some  certain  sum  is  due. 

In  Me  Parrott,  63  L.  T.  777,  it  was  held  that  a  surety  who  had  not  paid,  or  been 
called  on  to  pay  anything,  could  not  vote,  and  no  doubt  a  current  policy-holder 
cannot  yoto.  See  also  Canadian  Pae\fle^  %o,  Co,,  40  W.  B.  40 ;  and  as  to  an  annuity, 
£s parte  Pearee,  13  C.  D.  262.] 

(8.)  For  the  purpose  of  yoting,  a  secured  creditor  shall,  unless  he  surrenders  his  Secured 
security,  state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was  creditors, 
given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in 
respect  of  the  balance  (if  any)  due  to  him,  after  deducting  the  value  of  his  security. 
If  he  yotee  in  respect  of  his  whole  debt  he  shall  be  deemed  to  haye  surrendered  his 
security,  unless  the  Court  on  application  is  satisfied  that  the  omission  to  value  the 
security  has  arisen  from  inadvertence. 

[Where,  however,  a  creditor,  belieying  his  security  to  be  a  collateral  one,  did  not 
value  it,  and  proved  for  the  full  amount  of  his  debt,  but  before  the  liquidator  was 
Sfpointed  found  out  his  mistake,  it  was  held  that  this  was  an  "  inadvertence,"  and 
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Admittiiig 
proofs. 


How  votes 

given. 

Proxies. 


Form  of 
proxy. 


General  and 

special 

proxies* 


that  the  Court  oonld  allow  the  amendment  on  terms  as  to  costs.  Hmry  LUter  ^  Co,, 
(1892)  2  Ch.  417|  Form  447.  And  see  the  notes  in  Williams  on  Bankruptcy,  p.  366, 
on  B.  10  of  Sched.  I.  to  B.  A.  1883.] 

(9.)  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a  current 
bill  of  exchange  or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the 
liability  to  him  thereon  of  every  person  who  is  liable  thereon  antecedently  to  the 
company,  and  against  whom  a  receiving  order  in  bankruptcy  has  not  been  made,  as 
a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for  the  purposes  of 
voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof.  [From 
B.  11  of  Sched.  I.  to  B.  A.  1883.  As  to  production  of  bill  or  note,  see  B.  103 
of  1903.] 

(10.)  It  shall  be  competent  to  the  official  receiver,  or  to  the  liquidator,  within 
twenty-one  days  after  a  proof  estimating  the  value  of  a  security  as  aforesaid  had 
been  made  use  of  in  voting  at  any  meeting,  to  require  the  creditor  to  g^ve  up  the 
security  for  the  benefit  of  the  creditors  generally  on  payment  of  the  value  so 
estimated,  with  an  addition  thereto  of  twenty  per  centum.  Provided,  that  where  a 
creditor  has  put  a  value  on  such  security,  he  may,  at  any  time  before  he  has  been 
required  to  g^ve  up  such  security  as  aforesaid,  correct  such  valuation  by  a  new 
proof,  and  deduct  such  new  value  from  his  debt,  but  in  that  case  such  addition  of 
twenty  per  centum  shall  not  be  made  if  the  liquidator  requires  the  security  to  be 
given  up.  [From  B.  12  of  Sched.  I.  to  B.  A.  1883.  &ee  £e  Newton ;  ExparU 
National  Ftovineial  Bank  of  England,  (1896)  2  Q.  B.  403.]   . 

(11.)  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof 
for  the  purpose  of  voting,  but  his  decision  shall  be  subject  to  i^peal  to  the  Court. 
If  he  is  in  doubt  whether  the  proof  of  a  creditor  should  be  admitted  or  rejected,  he 
shall  mark  the  proof  as  objected  to,  and  shall  allow  the  creditor  to  vote,  subject  to 
the  vote  being  declared  invalid  in  the  event  of  the  objection  being  sustained. 
[From  B.  14  of  Sched.  I.  to  B.  A.  1883.] 

(12.)  A  creditor  or  a  contributory  may  vote  either  In  person  or  by  proxy. 

[From  B.  15  of  Sched.  I.  to  B.  A.  1883.  This  provision  is  quite  genial,  but  it 
would  seem  that  the  power  to  vote  by  proxy  is  qualified  by  the  following  rules, 
e.g.,  that  (16)  impliedly  prohibits  a  creditor  from  giving  a  proxy  to  some  other 
creditor  to  vote  generally  as  to  the  appointment  of  the  liquidator.  Apparently,  he 
can  only  authorize  a  vote  for  or  against  the  appointment  or  continuance  of  a  specified 
person,  i.e.,  a  person  specified  by  name  or  description.  This  is  a  great  hardship  on 
a  voter  who  may  not  be  able  to  attend  by  a  person  in  his  regular  employment,  and 
may  be  unable  to  vote  in  favour  of  a  specified  person  (other  than  the  official 
liquidator)  from  not  knowing  who  will  be  proposed  at  the  meeting  for  the  office. 
No  doubt  under  B.  (19)  the  creditor  or  contributory  can  appoint  the  official 
receiver  as  his  general  or  special  proxy,  but  there  is  no  obligation  on  him  to  vote, 
and  if  the  appointment  is  general  it  can  scarcely  be  expected  that  the  official 
receiver  will  attend  to  instructions  requiring  him  to  vote  for  the  appointment  of 
some  person  other  than  himself  as  liquidator.  It  seems  vecy  unreasonable  that  a 
voter  should  not  be  at  liberty  to  authorize  his  proxy  to  attend  and  vote  in  favour 
of  the  best  man  proposed  at  the  meeting.] 

(13.)  Every  instrument  of  proxy  shall  be  in  the  prescribed  form,  and  shall  be 
issued  by  an  official  receiver,  or  by  the  liquidator  of  the  company,  and  every  writlea 
part  thereof  shall  be  in  the  handwriting  of  the  person  giving  the  proxy  or  of  any 
manager  or  derk  or  other  person  in  his  regular  employment,  or  of  a  commissioner 
to  administer  oaths  in  the  Supreme  Court  of  Judicature  in  England.  [See 
Forms  168,  169.    This  rule  and  B.  14  are  taken  from  B.  A.  1890,  s.  22.] 

(14.)  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and 
contributories  with  the  notioe  summoning  the  meeting,  and  neither  the  name  nor 
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deeeriptioa  of  the  offioial  reoeiyer  or  of  any  other  person  shall  be  printed  or  inserted 
in  the  body  of  any  instrument  of  proxy  before  it  is  so  sent. 

(16.)  A  creditor  or  a  contributory  may  give  a  general  proxy  to  his  manager  or 
olerk,  or  any  other  person  in  his  regular  employment.  In  such  case  the  instrument 
of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereunder  stands  to  the 
creditor  or  contributory.  [From  B.  A.  1883,  Sohed.  I.  r.  17.  The  proxy  cannot 
be  the  attesting  witness  to  the  instrument  of  proxy.    B$  Farrott,  (1891)  2  Q.  B.  161.] 

(16.)  A  creditor  or  a  contributory  may  give  a  special  proxy  to  any  person  to  vote 
at  any  specified  meeting,  or  adjournment  thereof — 

(a)  for  or  against  the  appointment  or  continuance  in  office  of  any  specified  person 
as  liquidator  or  member  of  the  committee  of  inspection,  and 

if)  on  all  questions  relating  to  any  matter  other  than  those  above  referred  to  and  . 
arising  at  any  specified  meeting  or  adjournment  thereof.     [From  B.  A.  1890, 
B.  22.] 

(17.)  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  receiver 
before  the  meeting  at  which  it  is  to  be  used.  [From  B.  A.  1883,  Sched.  I.  r.  19 ; 
and  see  B.  132  of  1903,  infra,'] 

(18.)  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  solicitation  has  Solicitation, 
been  used  by  or  on  behalf  of  a  liquidator  in  obtaining  proxies  or  in  procuring  the 
appointment  of  liquidator,  except  by  the  direction  of  a  meeting  of  creditors  or 
oomtribntories,  the  Court  shall  have  power,  if  it  think  fit,  to  order  that  no 
remuneration  shall  be  allowed  to  the  person  by  whom  or  on  whose  behalf  such 
solicitation  may  have  been  exercised,  notwithstanding  any  resolution  of  the 
committee  of  inspection  or  of  the  creditors  or  contributories  to  the  contrary. 
[From  B.  A.  1883,  Sched.  I.  r.  20.] 

(19.)  A  creditor  or  a  contributory  may  appoint  the  official  receiver  to  act  in 
manner  prescribed  as  his  general  or  special  proxy.  [From  B.  A.  1883,  Sched.  I. 
r.  21.] 

(20.)  The  chairman  of  tiie  meeting  may,  with  the  consent  of  the  meeting,  adjourn  Adjoummant. 
the  meeting  from  time  to  time  and  from  place  to  place. 

[Ab  to  the  formalities  in  respect  of  a  resolution  to  adjourn,  in  bankruptcy,  under 
the  Act  of  1869,  see  Ex  parte  Ord,  6  Ch.  881.  But  a  formal  resolution  seems  now 
onnecessaiy.    Wms.  on  Bkcy.  p.  369.] 

(21.)  A  meeting  shall  not  be  competent  to  act  for  any  purpose  except  the  election  Quorum, 
of  a  ehairman,  the  proving  of  debts,  and  the  adjournment  of  the  meeting,  unless 
there  are  present  or  represented  thereat  at  least  three  creditors  or  contributories,  or 
all  the  creditors  or  contributories  if  their  number  does  not  exceed  three.      [From 
B.  A.  1888,  Sched.  I.  r.  23.] 

(22.)  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum 

of  creditors  or  contributories  is  not  present  or  represented,  the  meeting  shall  be 

adjourned  to  the  same  day  in  the  following  week  at  the  same  time  and  place,  or  to 

such  other  day  as  the  chairman  may  appoint,  not  being  less  than  seven  or  more 

'  than  twenty-one  days.     [From  B.  A.  1883,  Sched.  I.  r.  24.] 

(23.)  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at  the  Ifinutes. 
meeting  to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for  that  purpose,  and 
the  minutes  shall  be  signed  by  him  or  by  theohairmaii  of  the  next  ensuing  meeting. 
[From  B.  A.  1883,  Sched.  I.  r.  26.] 

(24.)  No  person  acting  either  under  a  general  or  a  special  proxy  shall  vote  in  Interested 
&vonr  of  any  resolution  which  would  directly  or  indirectly  place  himself,  his  proxies, 
partner  or  employer,  in  a  position  to  receive  any  remuneration  out  of  the  estate  of 
the  company  otherwise  than  as  a  creditor  rateably  with  the  other  creditors  of  the 
company :  Provided  that  where  any  person  holds  special  proxies  to  vote  for  an 
application  to  the  Court  in  favour  of  the  appointment  of  himself  as  liquidator  he 
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Notioeto 
offioars. 


Gazetting. 


Notice  to  oon- 
tribatorieB. 


Evidence  as 
to  notice. 


may  nse  the  said  proxies  and  Yote  aooordinglj.    [From  B.  A.  1883,  Sohad.  L 
r.  26.] 

Sr.  50—58  of  1908  are  as  follows  :— 

50.  The  official  receiyer  shall  give  to  each  of  tiie  directors  and  other  offloen  of 
the  company  who  in  his  opinion  onght  to  attend  the  first  meetings  of  creditors  and 
oontributories  seven  days*  notice  of  the  time  and  place  appointed  for  each  meeting. 
The  notice  may  be  either  delivered  personally  or  sent  by  prepaid  post  letter,  as  may 
be  convenient.  It  shall  be  the  dnty  of  every  director  or  officer  who  receives  notice 
of  such  meeting  to  attend  if  so  required  by  the  official  receiver.  [Formerly  B.  43 
of  1890.    From  Bkcy.  R.  1886,  r.  249.] 

51.  The  official  receiver  shall  fix  the  days  for  tiie  first  meetings  of  creditors  and 
oontributories,  and  shall  forthwith  g^ve  notice  thereof  to  the  Board  of  Trade,  who 
shall  gazette  the  same.     [Formerly  R.  44  of  1890.    From  Bkcy  R.  250.] 

58.  Notice  of  the  first  meeting  of  oontributories  shall  be  sent  to  every  penon  who 
appears  from  the  company's  books  or  otherwise  to  be  a  contributory  ol  the 
company. 

E.  124  of  1908.— A  certificate  by  the  official  receiver  or  otiier  officer  of  the  Ooort, 
or  by  the  derk  of  any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor, 
or  the  derk  of  either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly 
posted,  shall  be  sufficient  evidence  of  such  notice  having  been  duly  sent  to  the 
person  to  whom  the  same  was  addressed:  [Formerly  R.  60  of  1890.  Firom  Bkoy. 
R.  263.] 


When  resolu- 
tions passed. 


Co] 
resoJ 


►pv 
lolutums. 


Resolutions  of  Creditors  and  Oontributories. 

Br.  127  to  134  of  1903  are  as  follows  :— 

127.  At  a  meeting  of  creditors  held  in  the  winding-up  of  a  company  by  the 
Court,  a  resolution  shall  be  deemed  to  be  passed  when  a  majority  in  number  and 
value  of  the  creditors  present,  personally  or  by  proxy,  and  voting  on  the  resolution, 
have  voted  in  favour  of  the  resolution,  and  at  a  meeting  of  the  oontributories  a 
resolution  shall  be  deemed  to  be  passed  when  a  majority  in  number  and  value  of 
the  oontributories  present,  personally  or  by  proxy,  and  voting  on  the  resolution, 
have  voted  in  favour  of  the  resolution,  the  value  of  the  oontributories  being  deter- 
mined according  to  the  number  of  votes  conferred  on  each  contributory  by  the 
regulations  of  the  company.    [Formerly  R.  26  of  Ap.  1892.] 

128.  The  official  receiver,  or,  as  the  case  may  be,  the  liquidator,  shall  file  with 
the  registrar  a  copy,  certified  by  him,  of  every  resolution  of  a  meeting  of  creditors 
or  oontributories. 

[Formerly  R.  64  of  1890.  From  Bkoy.  R.  266.  In  praotioe  the  resolutionfl  are 
stated  in  the  official  receiver's  report,  and  no  separate  copy  of  them  is  filed.] 


Absence  of 
notice. 


Where  ad- 
journment 
held. 


120.  Where  a  meeting  of  creditors  or  oontributories  is  summoned  by  notioe,  the 
proceedings  and  resolutions  of  the  meeting  shall,  unless  the  Court  otherwise 
orders,  be  valid,  notwithstanding  that  some  creditors  or  oontributories  may  not 
have  received  the  notioe  sent  to  them.  [Formerly  R.  65  of  1890.  From 
Bkcy.  R.  262.] 

130.  Where  a  meeting  of  creditors  is  adjourned,  the  adjourned  meeting  shall  be 
held  at  the  same  place  as  the  original  place  of  meeting,  unless  in  the  resolution  for 
adjournment  another  place  is  specified,  or  unless  the  Court  otherwise  orders. 
[Formerly  R.  66  of  1890.    From  Bkcy.  R.  266.] 
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181.  In  nalonlating  a  qaomm  at  a  orediton'  meeting^  thoee  persons  only  who  Qoomm. 
aie  entitled  to  vote  shall  be  reckoned.  [Formerly  B.  57  of  1890.  From  Bkoy.B.  257.] 

Proxies  in  a  Winding-up  by  the  Court, 

188. — (1.)  A  proxy  intended  to  be  need  at  the  Jint  meeting  of  creditors  Froziee. 
or  contribntories,  or  an  adjournment  thereof,  shall  be  lodg^  with  the  official 
reoeiYer  not  later  than  the  time  mentioned  for  that  purpose  in  the  notice  conyening 
the  meeting  or  the  adjourned  meeting,  which  time  shall  be  not  earlier  than  12  o'clock 
at  noon  of  the  day  but  one  before  nor  later  than  12  o'clock  at  noon  of  the  day 
before  the  day  appointed  for  such  meeting,  unless  the  Court  otherwise  directs. 
[Formerly  B.  30  of  Ap.  1892.] 

(2.)  [^Relates  only  to  mettingi  subsequent  tojirtt  meetinffs,"] 

(8.)  No  person  shall  be  appointed  a  general  or  spedal  proxy  who  is  a  minor. 
[Formerly  B.  123  (2)  of  1890.] 

(4.)  [As  to  iffozy  voting  by  limited  company,  see  infra,  p.  429.] 

188.  Where  an  official  reoeiYer  who  holds  any  proxies  cannot  attend  the 
meeting  for  which  they  are  given,  he  may,  in  writing,  depute  some  person  under 
his  official  c(Hitrol  to  use  the  proxies  on  his  behalf,  and  in  such  manner  as  he  may 
direct.     [Formerly  B.  124  of  1890.    From  Bkcy.  B.  327.] 

[And  see  Sched.  I.  (5),  supra,  as  to  the  official  receiver  nominating  a  substitute  to 
act  as  chairman.] 

184.  The  proxy  of  a  creditor  blind  or  incapaUe  of  writing  may  be  accepted,  if 
such  creditor  has  attached  his  signature  or  mark  thereto  in  the  presence  of  a  witness, 
who  shall  add  to  his  signature  his  description  and  residence;  provided  that  all 
insertions  in  the  proxy  are  in  the  handwriting  of  the  witness,  and  such  witness 
shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have  been  made 
by  him  at  the  request  of  the  creditor  and  in  his  presence  before  he  attached  his 
signature  or  mark.    [Formerly  B.  126  of  1890.] 

Beet.  9  (1)  of  1890. — A  committee  of  inspection  appointed  in  pursuance  of  this  Committee  of 
Act  shall  consist  of  persons  being  creditors  or  oontributoriee  of  the  company,  or  inspection, 
persons  holding  general  powers  of  attorney  from  such  persons,  in  such  proportions 
as  may  be  agreed  on  by  the  meetings  of  creditors  and  oontributoriee,  or  as,  in  case 
of  difference,  may  be  deteraiined  by  the  Court. 

In  view  of  this,  it  may  be  expedient  at  the  first  meeting  to  specify  the  proportion, 
$^,,  appoint  A.  and  B.  to  act  jointly  with  three  other  pers<ms  to  be  appointed  by 
the  meeting  of  creditors  as  a  committee  of  inspection. 


This  must  follow  part  2  of  Form  15.    The  form  must  be  signed  by  the  *'  official    Form  163. 
receiver,"  and   must   be  addressed  to  '<The  Inspector-Oeneral  in  Companies  Koticeto 
Liquidation,  Board  of  Trade,  1,  Horse  Guards'  Avenue,  London,  S.W."    The  Board  of 

form  may  be  obtained  by  official  receivers  from  the  Board  of  Trade.  Trade  of 

'  time  of  first 

meetings. 

(TitU.)  Form  103  (2) 

^  '  of  1903. 

(Under  the  order  for  winding-up  the  aboye-named  ooj,  dated  the   Form  IM. 

day  of ,19-.)  Notice  to~ 

Notice  is  hbj  given  that  the  nrst  meeting  of  creditors  in  the  creditors  of 

above  matter  will  be  held  at ,  on  the day  of ,  19—,  at  ^*  meeting. 

,  ,     ,   .     xi.  Form  21  of 
o'clock  m  the ^noon.  19q3^ 
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To  entitle  you  to  TOte  thereat  your  proof  must  be  lodged  with  me 
not  later  than o'clock  on  the day  of ,  19 — . 

Forms  of  proof  and  of  general  and  special  proxies  are  endosed 
herewith.    Proxies  to  be  used  at  the  meeting  must  be  lodged  with  me 

not  later  than o'clock  on  the day  of ,  19 — . 

,  OfEEecr. 

(The  statement  of  the  coy's  afiEairs  {_here  insert  ''has  not  been 
lodged,"  or  '' has  been  lodged,  and  summary  is  endosed"].) 

NOTB. 

At  the  first  meethigs  of  the  creditors  and  oonttibatories  they  may,  amongst  other 
thingfs — 

1.  By  resolation  detennine  whether  or  not  an  application  is  to  be  made  to  the 

Court  to  appoint  a  liquidator  in  plaoe  of  the  official  receiver. 

2.  By  resolution  determine  whether  or  not  an  application  shall  be  made  to  the 

Court  for  the  appointment  of  a  committee  of  inspection  to  act  with  the 
liquidator,  and  who  are  to  be  the  members  of  the  committee  if  appointed. 
Note.— If  a  liquidator  is  not  appointed  by  the  Court,  the  official  reoeiyer  will  be 
the  liquidator. 
As  to  proxies,  see  infra,  Forms  158,  159. 

Notice  of  such  meeting  shall  also  be  sent  by  post  to  erery  person  appearing  by 
the  company's  books  to  be  a  creditor  of  the  company,  and  to  erery  member  of  the 
company.     (Sohed.  I.  to  Act  of  1890,  r.  2.) 


Form  166. 

Notice  to  con- 
tributoriee  of 
first  meetiDg. 
Form  22  of 
1908. 


{TUle.) 

Notice  is  hby  given  that  the  first  meeting  of  the  oontributories  in 

the  above  matter  will  be  held  at on ,  the day  of , 

19 — ,  at o'clock  in  the ^noon. 

Forms  of  general  and  special  proxies  are  enclosed  herewith.   Proxies 


to  be  used  at  the  meeting  must  be  lodged  with  me  not  later  than 

o'clock  on  the day  of ,  19 — . 

Dated  this day  of ,  19 — . 

,  OS  Eecr. 

(The  coy's  statement  of  affairs  [^here  insert ''  has  not  been  lodged," 
or  ''has  been  lodged,  and  summary  is  enclosed"].) 

NoTBS. — {Same  at  in  Form  154.] 

As  to  the  summary  of  statement  of  afiairs,  see  fupra.  Chap.  XYI.,  Form  161 ;  and 
as  to  proxies,  see  Forms  158,  159,  if\fra. 


Form  166.  {Title.) 

Take  notice  that  the  first  meeting  of  creditors  [or  contributoiies] 

-,  19—,  at o'clock,  at  ^here 


Notice  to 

,  of        will  be  held  on  the day  of 
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insert  place  where  meeting  wiU  he  held'],  and  that  you  are  required  to  oompanj  to 
attend  thereat,  and  ^ve  such  information  as  the  meeting  may  require,  meeting  of 

Dated  this day  of ,  19—.  creditors  or 

To  [insert  name  of  person  required  to  attend].  tones. 

,  OfE  Recr.       "Fann.  23  of 

1903. 

Fresh  First  Meetings. 

Where  a  oroditor,  or  a  class  of  creditors  (with  a  suhetantial  interest),  is,  through 
no  fault,  onrepreeented  on  the  committee  of  inspection,  the  Court  may  direct  the 
liquidator  to  summon  a  meeting  of  the  creditors  to  consider  whether  one  or  more 
members  of  the  committee  should  be  removed  and  some  other  person  or  persons, 
representatiye  of  the  *  *  aggriered ' '  and  unrepresented  creditor  or  creditors,  appointed 
in  substitution ;  and  if,  at  the  meeting  so  summoned,  a  resolution  is  passed  that  it  is 
desirable  that  the  creditor  should  be  represented  on  the  committee,  but  a  majority 
of  the  creditors  at  the  meeting  express  the  opinion  that  it  is  undesirable  that  any 
members  of  the  present  committee  should  retire,  the  Court  may  direct  the  first 
meetings  of  creditors  and  contributories  to  be  re- summoned  to  determine  whether 
a  conunittee  should  be  appointed  and  who  shotdd  be  the  members  of  it,  and  whether 
an  application  is  to  be  made  to  the  Court  to  appoint  a  committee  of  inspection,  and 
who  are  to  be  its  members  if  appointed,  limiting  the  purposes  of  the  meetings  to 
the  selection  of  persons  to  be  nominated  as  members  of  the  committee  of  inspection. 
Mad/ord  v.  Bright,  (1901)  1  Ch.  272,  736 ;  and  see  Charles  MeynoUs  %  Co.,  W.  N. 
(1895)  11. 


The  OoB  Acts,  1862  to  1900.  Form  166a. 


In  the  matter  of  the  Cos  Acts,  1862  to  1900,  and  in  the  matter  of  the  Notice  to 

S Co.,  Limtd.    Take  notice  that,  pursuant  to  an  order  of  Mr.  Justice  ?]^*2"  ^^ 

,  dated  the ,  a  new  first  meeting  of  the  creditors  in  the  above  meeting. 

matter  will  be  held  on the at o'clock,  at ,  for  the 

election  of  members  of  the  committee  of  inspection. 

G.  S.  B., 
OfE  Eecr  and  liqr. 


Upon  the  appHcon  of  S.,  the  senior  off  recr  and  proy  liqr  of  the  Form  166b. 
above-named  ooy,  by  summons  dated,   &c.,  and  upon  hearing  the  g~T — .   ,  ,, 

applicant  in  person  and  the  solors  for and  others,  all  creditors,  fresh  first 

and  the  solors  for ,  and  upon  reading  the  order  to  wind  up  the  sd  "^®®^fir- 

coy  dated,  &c.,  the  reports  of  the  assistant  off  recr  of  the  results  of  the 
meetings  of  creditors  and  contributories  of  the  sd  coy  made  to  the  Ct 
and  resply  dated,  &c.,  and  the  memdum  of  advertisement  in  the  Timet 
newspaper  of,  &c.  It  is  ordered  that  the  applicant  do  summon  a 
new  meeting  of  the  above-named  coy  for  the  purpose  of  considering 
whether  any  person,  and  if  so  who,  should  be  submitted  to  the  Ct  for 
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appointment  as  Hqr  of  the  above-named  coy  in  place  of  the  off  reor. 
And  the  further  hearing  of  the  sd  summons  is  adjourned.  DormatCs 
Park  Hotel  Syndicate  (00226  of  1895).     Hood,  Reg.,  Slst  Dec.  1895, 


Form  167.  {Title.) 

Proof  of  debt.  [In  the  marffin  of  the  form  used  hy  the  official  receivers  before  1904  there  was  a  note 
General  form.  ,^^^,.„^  ^  foUows .— «*  Note.— The  stamp  must  not  be  defaced  by  the  creditOT.'* 
1 Q  ™  There  teas  also  a  space  for  the  stamps  in  which  space  were  the  following  words  : — *  •  Where 

the  debt  proved  for  exceeds  2/.,  a  \s,  Gompaniee  (Winding -np)  stamp  must  be 
affixed  here,  or  a  postal  order  for  Is,  be  sent  to  the  official  receiver,  as  otherwise 
the  proof  cannot  be  admitted.  Bankruptcy  or  postage  stamps  cannot  be  accepted." ] 

I, ,  of  ,  in  the  county  of \^Jill  in  full  name,  address, 

and  occupation  of  deponent"],  make  oath  and  say  :— 

\^If  proof  made  hy  creditor  strike  out  clauses  {h)  and  (c).     If  made  hy 

clerk  of  creditor  strike  out  (c).     If  hy  clerk  or  agent  of  company  strike 

out  (*).] 

{h)  That  I  am  in  the  employ  of  the  undermentd  creditor,  and  that 

I  am  duly  authorized  by to  make  this  afft,  and  that  it  is  within 

my  own  knowledge  that  the  debt  hnftr  deposed  to  was  incurred  and 
for  the  conson  stated,  and  that  such  debt,  to  the  best  of  my  knowledge 
and  belief,  still  remains  unpaid  and  imsatisfied. 

(c)  That  I  am  duly  authorized,  under  the  seal  of  the  coy  hnftr 
named,  to  make  the  proof  of  debt  on  its  behalf. 

1.  That  the  above-named  coy  was,  at  the  date  of  the  order  for 

winding-up  the  same,  viz.,  the  day  of  ,  19 — ,  and  still  is, 

justly  and  truly  indebted  to  [insert ''  me  and  to  0.  D.  and  E.  F.,  my 
co-partners  in  trade,  if  any,"  or,  ifhy  clerk  or  agent,  insert  name,  address, 

and  description  of  principal*]  in  the  sum  of pounds, shillings, 

and  pence  for  [Note  this. — State  consideration  as — Goods  sold 

and  delivered  by  me]  [and  my  sd  partner]  to  the  coy  between  the 
dates  of  [or,  moneys  advanced  by  me  in  respect  of  the  undermentd 
bill  of  exchange,  or  as  the  case  may  he],  as  shown  by  the  account  en- 
dorsed hereon,  or  by  the  following  account,  viz., ,  for  which  sum 

or  any  part  thof  I  say  that  I  have  not  nor  hath  ["my  said  partners 
or  any  of  them,"  or  "  the  above-named  creditor,"  as  the  case  may  he] 
or  any  person  by  ["my"  or  **our"  or  "their"  or  "his,"  as  the  case 
may  he]  order  to  my  knowledge  or  belief  for  ["my"  or  "our"  or 
"their"  or  "his,"  as  the  case  may  he]  use,  had  or  received  any  manner 
of  satisfaction  or  security  whatsoever,  save  and  except  the  following 
[here  state  the  particulars  of  all  securities  held,  and  where  the  securities 

•  These  and  the  other  directions  are  in  the  margin  of  Form  68  of  1903,  the 
following  words  being  added,  <*  Ton  should  attend  carefully  to  these  direotiona." 
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Date. 

Drawer. 

Acceptor. 

Amount. 

Dae 
Date. 

£ 

». 

d. 

Deponent's  signature, 
A.B. 


are  the  property  of  the  company ^  aseeee  the  value  of  the  same,  and  if  any 
bills  or  other  negotiable  securities  be  held,  specify  them  in  the  Schedule. 

Admitted  to  vote  for <., 

thk day  of ,  1»— . 

y  Off  Seer  f  or 

y  lAqvidator, 

Admitted  to  rank  for  dhri- 

dend  for i.,  this day 

of ,19—. 

,  Off  Beer,  or 

,  Liquidator, 

See  for  infitmotioiiB  annexed  form. 

Sworn  at in  the  county 

of ,  this  day  of  , 

19-, 

Before  me . 

Note. — ^The  proof  cannot  be  admitted  for  voting  at  the  first  meeting 
unless  it  is  properly  completed  and  lodged  with  the  o£E  recr  before  the 
time  named  in  the  notice  convening  such  meeting. 

Before  the  Rtiles  of  1903  the  official  receiver's  form  was  indorsed  as  follows : — 
Note. — If  space  not  sufficient ^   let  the  particulars  be  annexed^  but 
where  the  particulars  are  on  a  separate  sheet  of  paper,  the  same  must  be 
marked  by  the  person  before  whom  the  afft  is  sworn,  thus : — 

"  In  the  matter  of . 

"  This  is  the  account  marked  *  A  *  referred  to  in  the  annexed  afft  of 

,  sworn  before  me  this day  of ,  19 — . 

"  (Siyned)  C.  D., 

**  Commissioner  or  officer  administering  oath" 

Particulars  of  Account  referred  to  on  other  side. 
(Credit  should  be  given  for  Contra  Accoimts.) 


Dats. 


GoirsiDiBATioir. 


Amouht. 


BiKARKS. 

The  Voachen  (if  any)  bv  which  the 
Account  can  be  suDstantiated 
bhoold  be  set  out  here. 


Deponent's  signature,  A.  B. 
Signature  of  commissioner  or  officer  administering  oath,  C.  D. 

The  form  of  proof  was  apparently  taken  from  Bankruptcy  Form  72,  under  which 
it  has  been  held  that  where  a  mortgage  debt  is  collaterally  secured  by  bills  of 
exchange,  a  proof  on  the  ooyenant  to  pay  must  give  particulars  of  the  bills.  ^ 
Bmthm,  Sx  parte  K%dd,  6  Hanson,  227. 
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Instmotions 
as  to  proofs. 


Prior  to  1904,  instraotions  (to  be  retained  by  the  creditor)  to  oreditorB,  as  to 
proofs,  were  issued  bj  the  official  receiyer  with  each  proof  refemng  to  the  mlea 
applicable,  which  now  appear  to  be  as  below  mentioned : — 

B.  91.  Every  creditor  shall  prove  his  debt.     [And  see  Br.  92  to  95.] 

The  proof  must  be  in  th$  form  annexed^  and  may  be  made  by  the  creditor  hinuelf  or 
by  some  person  authorized  hy  him. 

A  statement  of  aooounts  showing  how  the  amount  of  the  proof  is  made  up  should 
be  attached. 

The  proof  must  set  out  whether  the  creditor  holds  security  for  any  part  of  his 
debt,  and  the  particulars  and  estimated  value  of  the  security,  if  any. 

An  affidavit  proving  a  debt  may  in  a  winding-up  by  the  Court  be  sworn  before  an 
official  receiver,  or  assistant  official  receiver,  or  any  officer  of  the  Board  of  Trade, 
or  any  clerk  of  an  official  receiver  duly  authorized  in  writing  by  the  Court  or  the 
Board  of  Trade  in  that  behalf  (B.  96),  or  before  a  commissioner  to  administer  oaths, 
or  before  such  persons  as  are  mentioned  in  sect.  128  of  the  Companies  Act,  1862 
{set  out  below). 

Every  proof  of  debt  must  bear  a  companies  {windin^^'Up)  stamp  of  the  value  of 
one  shilling.    Bankruptcy  or  postage  stamps  cannot  be  accepted. 

B.  97.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  other- 
wise orders. 

B.  103.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange,  pro* 
missoiy  note,  or  other  negotiable  instrument  or  security  on  which  the  company  is 
liable,  such  bill  of  exchangee,  note,  instrument,  or  security  must,  subject  to  any 
special  order  of  the  Court  made  to  the  contrary,  be  produced  to  the  official  receiver, 
chairman  of  a  meeting,  or  liquidator,  as  the  case  may  be,  and  be  marked  by  him 
before  the  proof  can  be  admitted  either  for  voting  or  for  any  purpose. 

Sched.  I. — (6.)  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  he  has 
duly  proved  a  debt  to  be  due  to  him  from  the  company,  and  the  proof  has  been 
duly  lodged  before  the  time  appointed  for  the  meeting. 

B.  104. — A  proof  intended  to  be  used  in  a  winding-up  by  the  Court  at  the  first  meeting 
o/ creditors,  or  at  an  adjournment  thereof,  shaU  be  lodged  with  the  qfieial  receiver  not 
later  than  the  time  mentioned  for  that  purpose  in  the  notice  convening  the  meeting  or 
adjourned  meeting. 


Swearing 
prooifo. 


Form  168. 

(General 
proxy. 
Form  80 
of  1903. 


Sect.  128  o/ihe  Companies  Act,  1862. 

128.  Any  affidavit,  affirmation,  or  declaration  required  to  be  sworn  or  made  under 
the  provisions  or  for  the  purposes  of  this  part  of  this  Act  may  be  lawfully  sworn  or 
made  in  Great  Britain  or  Ireland,  or  in  any  colony,  island,  plantation,  or  plaoe 
under  the  dominion  of  Her  Majesty  in  foreign  parts,  before  any  Court,  judge,  or 
person  lawfully  authorized  to  take  and  receive  affidavits,  affirmations,  or  declara- 
tions, or  before  any  of  Her  Majesty's  consuls  or  vice-consuls  in  any  foreign  parts 
out  of  Her  Majesty's  dominions,  and  all  Courts,  judges,  justices,  commissioners, 
and  persons  acting  judicially  shall  take  judicial  notice  of  the  seal  or  stamp  or 
slg^iature  (as  the  case  may  be)  of  any  such  Court,  judgfe,  person,  consul,  or  vice- 
oonsul  attached,  appended,  or  subscribed  to  any  such  affidavit,  affirmation,  or 
declaration,  or  to  any  other  document  to  be  used  for  the  purposes  of  this  part  of 
this  Act. 

{Title,) 

I  [if  a  firm  write  **  We"  instead  of  "I,'*  and  set  out  the  full  name  of 
the  firm\ ,  of ,  a  creditor  [or  '•contributory"],  hby  appoint 
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[her0  insert  either  (but  not  both)  '*  Mr, ,  of ,"  *'  a  derk,  manager, 

&o.,  in  my  reg^ar  employ/'  in  which  oaee  the  standing  of  the  person 
appointed  must  be  clearly  set  out,  or  ''the  off  recr  in  the  above  matter ''], 
to  be  ["my"  or  **our"]  general  proxy  to  vote  at  the  meeting  of 
creditors  [or  ''oontributories"]  to  be  held  in  the  above  matter  on 

the day  of ,  19 — ,  or  at  any  adjoiumment  thereof. 

Dated  this day  of ,  19—. 

Signed  [if  a  Jlrm,  sign  the  firttCs  trading  title^  and  add  ''  by 
A.  B.,  a  partner  in  the  said  firm."     As  to  signature  by 
agentf  see  footnotes  1  and  2.] 
Signature  of  witness .     [The  signature  of  the  creditor  or  con- 
tributory appointing  a  proxy  must  not  be  attested  as  witness  by 
the  person  nominated  as  proxy,"] 
Address . 

NOZBS. 

1.  The  aaihorized  ageat  of  a  corporation  may  fill  np  Uanks,  and  dgn  for  the 
corporation,  thns : — 

*  *  For  the Company. 

''  J.  S.  (duly  authorized  nnder  the  seal  of  the  company)." 

2.  ^e  person  appointed  general  proxy  mxiBt  be  either  the  official  receiver  or  a 
person  in  the  regular  employ  of  the  creditor  [or  contributory]. 


Certificate  to  he  signed  by  Person  other  than  Creditor  [or  Con* 
tributory"]  filling  up  the  above  Proxy. 

I, ,  of ,  being  a  [here  state  whether  clerk  or  manager  in  the 

regular  employment  of  the  creditor  or  contributory,  or  a  commissioner 
to  administer  oaths  in  the  Supreme  Ct  (see  Bule  13)],  hby  certify  that 
all  insertions  in  the  above  proxy  are  in  my  own  handwriting,  and 

have  been  made  by  me  at  the  request  of  the  above-named ,  and 

in  his  presence,  before  he  attached  his  signature  [or  mark]  thereto. 

Dated  this day  of ,  19—. 

Signature,  A.  B. 

The  proxy  must  be  lodged  with  the  off  recr  not  later  than  the  time 
named  for  tiiat  purpose  in  the  notice  convening  the  meeting  at  which 
it  is  to  be  used. 

Having  regard  to  the  provisions  of  sect.  16  of  the  Finance  Act,  Stamps. 
1895  (68  Vict  o.  16),  proxy  pai>ers  in  relation  to  cos  wotmd  up  by  order 
of  the  Ct  under  the  Act  of  1890  are  exempt  from  stamp  duty. 

Prior  to  the  Bnlee  of  1903  extracts  from  the  Companies  (Winding-np)  Act  and  Instmotions 

Boles,  as  to  proxies,  were  indorsed  by  the  official  receiyer  on  each  form  of  general  ^  ^  proxy 
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proxy  sent  to  creditors  and  oontribntories.    The  following  proTisions  seem  to  be 
now  appropriate : — 

flehed.  I.  of  1890. — 12.  A  creditor  or  a  contributory  may  yote  eifber  in  person  or 
by  proxy. 

13.  Every  instrtiment  of  proxy  shall  be  in  the  prescribed  form  and  ihaU  U  %98mi 
by  an  official  receiver,  or  by  the  liquidator  of  the  company,  and  9verf  wrUtm  pmri 
thereof  ikall  be  in  the  handwriting  of  the  person  giving  the  proxy ^  or  of  any  manuger  or 
elerk  or  othei'  person  in  his  regular  employtnentf  or  of  a  eommissioner  to  administer  oath* 
in  the  Supretne  Court  of  Judicature  in  England, 

14.  Q«neral  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and  contri* 
bntories  with  the  notice  summoning  the  meeting,  and  neither  the  name  nor  descrip- 
tion of  the  official  receiver  or  of  any  other  person  shall  be  printed  or  inserted  in  the 
body  of  any  instrument  of  proxy  before  it  is  so  sent. 

B.  134. — The  proxy  of  a  creditor  bHnd  or  incapable  of  writing  may  be  accepted 
if  such  creditor  has  attached  his  sigfnature  or  mark  thereto  in  the  presenoe  of  a 
witness,  who  shall  add  to  his  sig^ture  his  description  and  residence;  provided 
that  all  insertions  in  the  proxy  are  in  the  handwriting  of  the  witness,  and  such 
witness  shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have 
been  made  by  him  at  the  request  of  the  creditor  and  in  Us  presence  before  he 
attached  his  signature  or  mark. 

8ehed.  I. — 16.  A  creditor  or  contributory  tnay  give  a  general  proxy  to  his 
manager  or  derk,  or  any  other  person  in  his  regular  employment.  In  such  case  the 
instrument  of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereonder 
stands  to  the  creditor  or  contributory. 

19.  A  creditor  or  a  contributory  may  appoint  the  official  reoeiyer  to  act  in  mannw 
prescribed  as  his  general  or  special  proxy. 

Bi  132  (8).^No  pecBon  shall  be  appointed  a  general  or  special  pi^oxy  i^  1b  a 
minor. 

Bohed.  I.  r.  17.— A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official 
receiver  before  the  meeting  at  which  it  is  to  be  used. 

B.  132  (1). — A  proxy  intended  to  be  used  at  the  first  meeting  ot  erediton  or 
oontributories,  or  an  adjournment  thereof,  shall  be  lodged  with  the  official 
receiver  not  later  than  the  time  mentioned  for  that  purpose  in  the  notice  convening 
^e  meeting  or  the  adjourned  meeting,  which  time  shall  be  not  earlier  than  twelve 
o'clock  at  noon  cf  the  day  but  one  before,  nor  later  than  ttoelve  o'clock  at  noon  of  the  day 
before  the  day  appointed  for  such  meeting  unless  the  Court  otherwise  directs, 

flehed.  I.  (24). — No  person  acting  either  under  a  general  or  a  special  proxy  shall 
vote  in  favour  of  any  resolution  which  would  directly  or  indirectly  place  himself, 
his  partner  or  employer,  in  a  position  to  receive  any  remnnMiatkm  out  of  the  estate 
of  the  company  otherwise  than  as  a  creditor  rateably  with  the  other  oreditocs  of  tiie 
company :  Provided  that  where  any  person  holds  special  proxies  to  vote  for  an 
appHoation  to  the  Court  in  favour  of  the  appointment  of  himself  as  liquidator  he 
may  use  the  said  proxies  and  vote  accordingly. 


Form  159. 

Special  proxy, 


{TxtU.) 


WsiS          I  [i^  »  /^^i  «^*'*  "  'W'e  *'  instead  of  "  I,"  tmi  set  out  this  jW?  mm 
of  the  firfn]f  ,  of  ,  a  creditor  [or  "a  oontiibtltoiy^'].  hhj 
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appoint  [A^«  insert  either  *'Mp.  ,  of  ,"  or  "the  off  recr 

in  the  above  matter,**]  as  [**  my  "  or  "  our  "]  proxy  at  the  meeting  of 

creditors  [or  "  contributories  "]  to  be  held  on  the day  of , 

19 — ,  or  at  any  adjournment  thof,  to  vote  [here  insert  the  word  **for" 
or  the  word  "  against,"  as  the  case  may  require,  and  specify  the  parti' 
cular  resolution']. 

Dated  this day  of ,  19 — . 

Signed  [i/ajirm,  sign  thefirm^s  trading  title,  and 
add,  **by  A.  B.,  partner  in  the  sd  firm**]. 

Signature  of  witness. 
Address. 

Kom. 

1.  A  creditor  (or  oontributory)  may  giye  a  speoial  proxy  to  any  person  to  vote 
at  angr  specified  meetiDg  or  adjournment  thereof  on  all  or  any  of  the  following 
mattm: — 

(«)  For  or  against  the  appointment  or  oontinuanoe  in  office  of  any  specified  person 

AS  liquidator  or  as  memlier  of  the  oommittae  of  inspection. 
(^  On  all  questions  relating  to  any  matter,  other  than  those  above  referred  to, 

arising  at  a  specified  meeting  or  adjournment  thereof. 

2.  The  authorized  agent  of  a  corporation  may  fill  up  blanks  and  sign  for  the 
oozpQrati0n,  thus : — 

"  For  the company, 

*'  J.S.  (duly  auibonsed  under  the  seal  of  the  oompany)." 


Certificate  to  be  signed  hy  Person  other  than  Creditor  [or  "  Con^ 
tributary**']  filUng  up  the  above  Proopy. 

I, ,  of ,  being  a  [here  state  whether  clerk  or  manager  in  the 

regular  employment  of  the  creditor  (or  contributory),  or  a  commissioner 
to  administer  oaths  in  the  Supreme  Ct  (see  Eule  13)],  hby  certify  that 
all  insertion  in  the  ^bove  proxy  are  in  my  own  handwriting,  and  have 

been  made  by  me  ^t  th^e  request  of  the  above-named  ,  and  in 

his  presence  before  he  attached  his  signature  [or  mark]  thereto. 

Dated  this day  of ,  19—. 

(Signature.) 

The  proxy  must  be  lodged  with  the  off  recr  or  liqr  not  later  than 
the  time  named  for  that  purpose  in  the  notice  convening  the  meeting  at 
which  it  is  to  be  used. 

And  see  notes  to  Form  168. 

Appropriate  extracts  from  the  Oompanies  (Winding-up)  Act,  and  Bules  as  to 
Proxies,  are  indorsed  on  each  form  of  special  proxy  issued  to  creditors  and  oontri* 
butories. 
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Form  160. 

Application 
and  order 
extendinj 
time  for 
meetings. 


imu.) 

Ex  parte  the  0£E  Eecr. 

The  ofE  recr  and  prov  liqr  in  the  above  matter  hby  applies  to  the 

Ct  for  an  extension  of  time  to  the day  of ,  19 — ,  for  holding 

the  first  meetings  of  creditors  and  contributories  on  the  following 
ground : — 

That  the  statement  of  affairs  was  submitted  to  me  on  the day 

of y  19 — ,  the  time  for  submitting  the  same  haying  been  extended 

by  me  to  that  date. 

Dated  the day  of ,  19—. 

Off  Recr  and  Prov  Liqr, 

Mr.  Registrar  Hood.  day  of ,  19 — . 

Let  the  time  for  holding  the  first  meetings  of  creditors  and  contri- 
butories in  the  above  matter  be  extended  to  the day  of , 

19—. 

H.  H.,  Registrar. 

The  above  form  was  used  under  Sbhed.  I.  r.  1,  of  the  Act  of  1890,  and  B.  45 
of  1890,  now  annulled,  and  the  form  may  be  utilized  for  applicatiouB  under  B.  I, 
Sohed.  I.,  aupra,  p.  230. 


Form  161. 

Oertifioateof 
pontage  of 
notices 
(gfoneral). 
Form  77  of 
1903. 


{TitU.) 

I, ,  a  clerk  in  the  office  of  the  off  recr,  hby  certify : 

1.  That  I  did,  on  the day  of ,  19 — ,  send  to  [each  creditor 

mentd  in  the  statement  of  affairs,  or  each  contributory  mentd  in  the 
register  of  members  of  the  coy,  or  as  the  case  may  he']^  a  notice  of  the 
time  and  the  place  of  the  first  meeting,  [or  **  a  general  meeting,"  or 
**  adjourned  general  meeting,"  or  as  the  case  may  &«],  in  the  form  here- 
unto annexed  marked  ''  A." 

Paragraphs  2,  3,  and  4,  as  in  last  preceding  year  [t^u.,  Fonn  76 
of  1903  (affidavit  of  postage),  for  which  see  post,  Foim  399]. 

(Signature.) 

Dated . 

This  only  applies  when  the  meeting  ib  summoned  by  the  official  receiTer. 
See  Br.  124  and  129  of  1903,  supra,  p.  234. 


Form  162.  (Title.) 

Authority  to       I, ,  the  off  recr  of ,  do  hby  nominate  Mr. ^  of ^  to  be 

asohair^i^  the  chairman  of  the  first  meeting  of  creditors  [or  contributories]  in  the 

of  meetings     above  matter,  appointed  to  be  held  at ,  on  the day  of , 
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19 — ,  and  I  depute  him  {^here  insert  **  being  a  person  in  my  employment  and  use 
or  under  my  official  control,  or  being  an  officer  of  the  Board  of  Trade  "]  ^^^9  ^| 
to  attend  such  meeting  and  use,  on  my  behalf,  any  proxy  or  proxies  i903. 
held  by  me  in  this  matter. 

Dated  this day  of ,  19—. 

,  Off  Eecr. 

Ab  to  the  power  of  the  official  reoeiver  to  depute  someone  to  use  his  proxies,  see 
R.  133  of  1903,  iupra,  and  to  act  as  chairman,  Sohed.  I.  r.  5,  supra. 


{Title.)  Form  168. 


Before at on  the day  of ,  19— ,  at o'clock.   ^^-^^ 

Memorandum. — ^The  [first,  or  as  the  case  may  he']  meeting  of  [insert  ment  of  first 
"  creditors  "  or  '*contributories"  as  the  case  may  he"]  in  the  above  matter  ^e^^i,!^^ 
was  held  at  the  time  and  place  above  mentd ;  but  it  ap{>earing  that  porm  78  of 
[here  state  reason  for  adjournment']  the  meeting  was  adjourned  xmtil  the  l^^^* 

day  of ,  19 — ^  at o'clock  in  tiie noon,  then  to  be 

held  at  the  same  place. 

,  Ohairman. 


(^'^^0  Pom  164. 


Take    notice,  that  the  first  meeting  of    ["creditors"   or  **con-  Notice  to 

tributories "]  in  the  above  matter,  held  on  the day  of ,  TOntributSy 

19 — ,  at ,  was  adjourned  to  the day  of ,  19 — ,  and  will  of  adjourned 

accordingly  be  held  at on  the  sd  day,  at o'clock  in  the  *^™®«*»^- 

noon. 

Dated  this day  of ,  19—. 

G.  8.  Barnes,  Off  Recr  and  Prov  liqr, 

33,  Carey  Street,  Lincoln's  Inn,  London,  W.O. 

For  notioe  of  fresh  first  meeting,  see  Form  156a. 


{TitU.)  Form  166. 


Before  — -  at on  the day  of ^  19 — ,  at o'clock.   Memorandum 

Memorandum. — ^The  adjourned  meeting  of  [insert  "creditors"  or  atadjoumel* 
**  contributories  "  as  the  case  may  be]  in  the  above  matter  was  held  at  first  meeting 
the  time  and  place  above  mentd ;  but  it  appearing  that  there  was  not  ^°  ^"2!^'' 
a  quorum  of  [insert  '^creditors"  or  '^ contributories"  as  the  case  may  he]  1903. 
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qualified  to  vote  present  or  repreaented,  no  reeolution  was  paased,  and 
the  meeting  was  not  further  adjourned. 


Form  166. 

List  of 
oreditonor 
oontributoriee 
assembled,  to 
be  used  at 
eyeiy  meet- 
ing. 

J^omi  25  of 
1903. 


{Title.) 
Meeting  held  at this day  of ,  19 — . 


Number. 

or  lepTOBented. 

Amount  of  proof  [m  com 
•^Nmnberof  ShMw"]. 

1 
2 
3 

4 
6 
6 
7 

Totalnnmberblordditata  [df  <SMIiM)Wl6xtQi"] 
present  or  represented. 

7 

Form  167. 

Diyifiion  list 
of  creditors 
or  contriba* 
tones  dis- 


{Title.) 

We,    the    undersignedy    being    creditors    [^or    ''  oontributoriee "] 

assembled  at  the  meeting  in  the  above  matter,  duly  held  at 

this  day  of ,  19 — y  ia  acoordance  with  the  provisiona 

of  the  sd  Acts,  do  hby  Tote  against  the  resolution  now  proposed, 
viz. :— That 

[^Hers  atais  resolution  proposed,^ 

Then  follow,  in  the  case  of  oreditors,  three  cohunns  headed  rospecrtiTdy 
"number/'  **  signatures  of  dissenting  creditors,'*  **  amount  of  proof,"  and,  in  ilia 
case  of  oontribntories,  four  columns,  headed  reapeotiTely  "number,"  '*  signatures 
of  dissenting  oontributoriee,"  **  number  of  shares,"  **munher  ni  yotes  aooording  to 
the  regulations  of  the  company." 

At  the  foot  of  the  Hst  is  the  signature  '^  A.  B.,  chairman." 


Form  168. 


{Title.) 
We,  the  undersigned,  being  creditors  [or  contributories]  assembled 


Division  list 

of  creditors  or         _  ..,••  «  iiiiii  .■■• 

contributories  at  the meeting  in  the  above  matter,  duly  held  at this 

assenting.        ^^y  of ,  19 — ,  in  accordance  with  the  provisions  of  the  sd  Acts,  do 

hby  vote  in  favour  of  the  resolution  now  proposed,  viz. :— That 

[^Here  state  proposed  resolution."] 

Then  follow  three  columns,  headed  re8t>eo11yely  ''number,"   "signatures  of 
assenting  creditors,"  and  "amount  of  proof,"  with  the  signature  of  the  ehainaan 
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as  in  tlk9  iMt  fozm^  gt,  in  the  ^fMse  ci  oontri^torieB,  foor  oalunmA  as  in  last 


In  the  matter,  &o. 

1,  A.  B.,  tlie  off  recr  of  the  Ct  [or  as  the  case  may  be],  chairman  of  a 
meeting  of  the  creditors  [or  contribntories]  of  the  above-named  coy, 

suwQoixed  by  iadyertiflem^ent  [or  notice]  dated  the day  of  - 

19 — ,  «Qd  held  on  the day  of ,  19 — ,  at ,  in  the  county 


Form  169. 


Beport  of 
result  of 
meeting  of 
creditors  or 
oontribu" 
tories. 

of  1  do  hby  report  to  the  Ct  the  result  of  such  meeting  as  (General 

Form.) 
Form  27  of 
1903. 


The  sd  meeting  was  attended,  either  personally  or  by  proxy,  by 

creditors,  whose  proofs  of  debt  against  the  sd  coy  were  admitted  for 

voting  purposes,  amounting  in  the  whole  to  the  value  of /.  \_or 

by contribntories,  holding  in  the  whole shares  in  the  sd 

ooy,  and  entld  resply  by  the  regulations  of  the  coy  to  the  number  of 
votes  hnftr  mentd]. 

The  qnestion  submitted  to  the  sd  meeting  was,  whether  the  creditors 
[or  contribntories]  of  the  sd  coy  wished  that  [here  state  proposal  sub' 
mitted  to  the  meeting']. 

The  sd  meetiug  was  unanimously  of  opinion  that  the  sd  proposal 
should  [or  should  not]  be  adopted  [or  the  result  of  the  voting  upon 
such  question  was  as  follows  : — Here  set  out  the  majorities  by  which  the 
respaoiive  resahUums  were  carried]. 


Voting  on  Besolutions. 

BcfloLntums  at  MeetingB. 

For. 

Against. 

No. 

Amount. 

No. 

Amount. 

(State  the  substance  of  aoy  resolu- 
ti<ni8  passed,  and  give  names  of  Com- 
mittee of   Inspection  (if  any),  and 
amount  of  thor  proofs  if  creditors  or 
shares  if  contribntories.) 

Cbjkditobs^ 

No. 

Shares. 

Votes. 

No. 

Shares. 

Votes. 

Dated  this day  of ,  19—. 


(Signed) 


H.T., 

Chairman. 
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B.  58  (1)  of  1908. — As  soon  as  possiUe  after  the  first  meetmgs  of  oreditors  and 
oontributories  have  been  held,  the  o£Eloial  reoeiyer  or  the  chairman  of  the  meeting, 
as  the  case  may  be,  shall  report  the  result  of  eaoh  meeting  to  the  Goort. 


Form  170        '^^  following  are  some  examples  of  decisions  reported : — 

Other  reports  "The  sd  meeting  was  of  opinion  that  an  applioon  should  be  made  to 
of  results  of  the  Ot  to  appoint  a  liqr  in  the  place  of  the  off  recr  and  a  committee  of 
meetmgs.        inspection,  and  it  was  xinanimonsly  resolved  that  an  applicon  be  made 

to  the  Ct  to  appoint  Mr. ,  of ,  chartered  accountant,  as  liqr, 

and  A.,  B.,  and  0.,  contributories,  as  a  committee  of  inspection,  to  act 
with  those,  if  any,  appointed  by  the  creditors." 

"  It  was  unanimously  resolyed  that  no  applicon  be  made  to  the  Ot 
to  appoint  a  liqr  in  the  place  of  the  off  recr,  but  that  an  applioon  be 
made  to  appoint  A.,  B.,  and  0.,  contributories  to  the  above  coy,  as  a 
committee  of  inspection  to  act  with  those  nominated  by  the  creditors.'^ 
**  And  it  was  unanimously  resolved  that  no  applicon  be  made  to 
appoint  a  liqr  or  a  committee  of  inspection." 

As  to  the  prooednre  to  be  followed  after  the  report  is  filed,  see  Chap.  XVIII. 


Sometimes  the  official  receiver  makes  a  farther  repotrt  before  the  hearing. 

Form  171.   '''"~  (^»'^-) 

j»^j^^^  The  off  recr,  for  the  further  information  of  the  Ot,  in  considering 

repOTt.  the  determinations  of  the  meetings  of  the  creditors  and  oontributoriee, 

reports  the  following  facts  : — 

1.  At  the  meeting  of,  &c. 

2.  The  sd  A.  A.  was  one  of  the  promoters  of  the  coy,  and,  &c. 
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CHAPTER  XVIII. 

APPOnniiENT  OF  LIQUIDATOR  AND  COMMITTEE  OF  INSPECTION. 

Ab  to  proviaioiial  liquidators,  see  aupra,  Chap.  X. 

Seet.  98  of  1868.— For  the  purpose  of  oonduotiiig  tlie  proceedings  in  winding-up  Power  to 
a  oompanj,  and  assisting  the  Ck>urt  therein,  there  maj  be  appointed  a  person  or  appoint  liqui- 
persons  to  be  called  an  [official]  liquidator  or  [official]  liquidators ;  and  the  Court  vJgST  ' 
haying  jurisdiction  maj  appoint  such  person  or  persons,  either  provisionallj  or 
otherwise,  as  it  thinks  fit,  to  the  office  of  [official]  liquidator  or  [official]  liquidators ; 
in  all  cases,  if  more  persons  than  one  are  appointed  to  the  office  of  official  liquidator, 
the  Court  shall  dedare  whether  any  act  hereby  required  or  authorized  to  be  done  by 
the  official  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  persons.     7^ 
Oourt  may  also  determine  whether  any  and  what  security  is  to  he  given  by  any  official 
liquidator  an  his  appointment ;  if  no  official  liquidator  is  appointed,  or  during  any 
vacancy  in  subh  appointment^  all  the  property  of  the  company  shall  be  deemed  to 
be  in  the  oustody  of  the  Court. 

[The  words  in  italics  are  repealed  as  to  proceedings  conunenced  after  the  31st 
December,  1890  (see  sects.  31,  38,  and  34  of  1890} ;  and  the  above  section  is  further 
qualified  by  the  following  provisions. 

Moreover,  as  appears  above,  p.  145,  the  Court  now  has  no  power  to  appoint  a  pro-  Provisional 
visional  liquidator  after  the  making  of  a  winding-up  order ;  for  on  a  winding-up  liquidator. 
Older  being  made  the  official  receiver  becomes  provisional  liquidator  by  virtue  of  his 
office.    And  the  section  is  also  modified  as  to  the  title  to  be  given  to  the  liquidator 
as  appears  below.] 

8eet.  4  (8)  of  1800.— When  a  person  other  than  the  official  receiver  is  appointed  Style  of 
liquidator  of  a  company,  he  shall  be  styled  liquidator,  and  not  official  liquidator  of  liquidator, 
the  company,  and  the  provisions  of  the  Companies  Acts  relating  to  the  official 
Uqnidator  shall,  in  their  application  to  him,  be  construed  as  if  the  word  "  official " 
were  omitted  therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator 
until  he  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies, 
and  given  seonzitj  in  the  maimer  prescribed  to  the  satisfaction  of  the  Board  of 
IVade. 

Beet.  6  of  1800.^(1.)  When  the  Conrt  has  made  an  order  for  winding-up  a  com-  First 
pany  the  official  receiver  shall  summon  separate  meetings  of  the  creditors  and  meetings, 
oontzibntories  of  the  company  for  the  purpose  of— 
(a)  Detennining  whether  or  not  an  application  is  to  be  made  to  the  Court  for 

appointing  a  liquidator  in  the  place  of  the  ofElcial  receiver ;  and 
if)  Determining  whether  or  not  an  application  is  to  be  made  to  the  Coiui;  for  the 
appointment  of  a  committee  of  inspection  to  act  with  the  liquidator,  and 
who  are  to  be  the  membets  of  such  committee  if  appointed. 
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Beportof 
result. 


Advertifle- 
mooty  &o, 
prior  to  ap- 
pointment. 


Advertifle- 
ment  of  ap- 
pointment. 


New 
liquidator. 


The  Oourt  may  make  any  appointment  and  order  required  to  giye  effect  to  any 
such  determination,  and  if  there  is  a  difference  between  the  determinations  of  the 
meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters  men- 
tioned in  the  foregoing  provisions,  the  Coturt  shall  decide  the  difference  and  make 
such  order  thereon  as  the  Oourt  may  think  fit. 

(2.)  The  provisions  of  the  first  schedule  to  this  Act  shall,  subject  to  such  modifi- 
cations as  may  be  made  therein  by  general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section. 

(3.)  In  case  a  liquidator  is  not  appointed  by  the  Oourt,  the  offidal  receiver  shall 
be  the  liquidator  of  the  company. 

According  to  Johannxuherg  Gold,  #0.  Cb.,  (1892)  1  Oh.  583,  dedded  before  B.  63  of 
1890  was  modified  by  B.  2  of  April  2,  1895  (both  now  annulled),  the  Oourt  is  in  no 
way  bound  to  give  effect  to  the  determinations  of  the  meetingfs.  It  may  abstain 
from  making  an  order,  and  thus  allow  sub-sect.  3  to  operate;  or  may  appoint 
another  outside  liquidator.    Zand  BevehptMnt  Asa,,  W.  N.  (1892)  23. 

B.  58  of  1908. — (1.)  As  soon  as  possible  after  the  first  meetings  of  creditors  and 
contributories  have  been  held,  the  official  receiver,  or  the  chairman  of  iSie  meeting, 
as  the  case  may  be,  diall  report  the  result  of  each  meeting  to  the  Oourt.  [Eonnexly 
B.  63  (1)  of  1890.  He  may  also  express  his  opinion.  Johanniiherg  Bcid^  ^.  (%., 
(1892)  1  Oh.  683.] 

(2.)  Upon  the  result  of  the  meetings  of  creditors  and  contributories  being  reported 
to  the  Oourt,  the  Oourt  may,  if  the  meeting  of  creditors  and  the  meeting  of  con- 
tributories have  each  passed  the  same  resolutions,  or  if  the  resolutions  passed  at  the 
two  meetings  are  identical  in  effect,  upon  the  application  of  tiie  official  receiver, 
forthwith  make  the  appointments  necessary  for  giving  effect  to  such  resolutions. 
In  any  other  case  the  Oourt  shall,  on  the  application  of  the  official  receiver,  fix  a 
time  and  place  for  considering  the  resolutions  and  determinaticms  (if  any)  of  the 
meetings,  deciding  differences  (if  any),  and  piaking  such  order  as  shaU  be 
necessary.    [Formerly  B.  2  of  April  2,  1895.] 

(3.)  When  a  time  and  place  have  been  fixed  for  the  consideration  of  the  resohi- 
tions  and  determinations  of  the  mee^ngs,  such  time  and  place  shall  be  advertised  hf 
the  official  recover  in  such  manner  as  titie  Oourt  shall  direct,  but  so  that  the  first  or 
only  advertisement  shall  be  published  not  less  than  seven  days  before  the  day  so 
fixed.    [Formerly  B.  63  (3)  of  1890.] 

(4.)  Upon  the  consideration  of  the  resolutionB  and  detenninationsof  the  meetSngs 
the  Oourt  shall  hear  the  official  receiver  and  any  creditor  or  contributory.  [As  to 
the  weight  to  be  given  to  the  wishes  of  orediton,  see  Bhsewich  Ifim  Co.,  W.  N. 
(1894)  111.] 

(5.)  If  a  liquidator  is  appointed,  a  aojfy  of  the  order  appointing  him  shall  be 
transmitted  to  the  Board  of  Trade  by  the  official  receiver,  and  the  Boaid  of  T^ade 
shall,  as  soon  as  the  liquidator  has  given  seeority,  cause  notice  ol  the  appointnsiit 
to  be  gazetted.  The  expense  of  gaoetttng  the  notioe  of  the  appotfitment  ahall  be 
paid  by  the  Hqnidator,  but  may  be  ehaiged  by  hiB.oa  the  aasets  ol  tlie  Mwipeaj. 
[Formerly  B.  63  (5)  of  1890.    See  Bkcy.  Bule  298.] 

(6.)  Every  appointment  of  a  liquidator  or  committee  of  inopfitotion  shall  be  adver- 
tised by  the  liquidator  in  such  manner  as  the  Oourt  directs  inmiediately  after  the 
appointment  has  been  made  and  the  liquidator  has  given  the  required  security. 
[Formerly  B.  64  of  1890.] 

(7.)  If  a  liquidator  in  a  winding-up  by  the  Oourt  shall  die,  or  resign,  or  be  removed, 
another  liquidator  may  be  appointed  in  his  place  in  the  same  manner  as  in  the  case 
of  a  first  appointment ;  and  the  official  receiver  shall,  on  the  request  of  not  lees 
than  one-tenth  in  value  of  the  creditors  or  contributories,  summon  meetings  for  the 
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purpose  of  determining  whether  or  not  the  vaouicy  shall  be  filled ;  bat  none  of  ihe 
provisionB  of  this  rule  shall  i^ply  where  the  liquidator  is  released  under  sect.  22 
of  the  Act  of  1890,  in  which  case  the  official  reodver  shall  remain  liquidator. 
[B.  65  ol  1890  varied.] 

B.  69  of  1908.^When  the  official  reoeiyer  is  liquidator  of  a  company  he  ihaU  be  BMe  when 
styled  *<  official  receiver  and  liquidator."    [Formerly  B.  66  of  1890.]  official 

reoeiTer  is 
8eet.  9  (1)  of  1890. — A  committee  of  inspection  appointed  in  pursuance  of  this  liquidator. 

Aet  shall  condst  of  persons  being  oreditorB  or  contributories  of  the  oompanj  or  Committee  of 
persons  holding  general  powers  of  attorney  from  such  persons  in  such  proportions  inspection, 
as  may  be  agreed  on  by  the  meetingB  of  creditors  and  contributories,  or  as,  in  case 
ol  difference,  may  be  determined  by  the  Court. 

.  Bmt.  9  (9)  of  1890.— If  there  be  no  committee  of  inspection,  any  act  or  thing 
or  any  direction  or  permission  by  this  Act  authorized  or  required  to  be  done  or 
given  by  the  committee  may  be  done  or  given  by  the  Board  of  Trade  on  the  appli- 
cation of  the  liquidator. 

B.  188  of  1908. — ^Where  there  is  no  committee  of  inspection,  any  functions  of  the 
oommittee  of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the 
directions  of  the  Board,  be  exercised  by  the  official  receiver.  [Formeriy  B.  169  of 
1890.] 

But  the  liquidator  cannot  in  such  a  case  make  a  call  without  obtaining  the  leave 
of  the  Court.    B.  86  (5)  of  1903. 

As  to  re-summoning  meetings  in  order  that  creditors  may  be  duly  represented  on 
the  oomnittee  of  inl^pection,  see  JEUutfwd  and  Bright,  Limtd,  (1901)  1  Ch.  272,  736. 


Let,  &c.  '[us  in  Form  10},  (m  the  hearing  of  an  applicon  of  the  of!   Form  172. 
recr,  Ae  [pityv]  liqr  of  the  abov^named  coy,  Aat  the  reports  of  the  g^unmons  to"~ 
results  of  the  meetings  of  creditors  and  contributories  may  be  con-  consider 
ddered,  and  such  appoantment[8]  made  thereon  as  may  be  deemed  J^^mra      * 
expedient.     [Add  date^  teal,  note,  Sfc,  as  m  Form  10."] 

Nora. — ^This  is  the  form  now  used  after  first  meetmgs,  whether  there  are  dif - 
ferenoes  or  not. 


Let,  ftc.,  on  tibie  hearing  of  an  applicon  of  the  ofiP  recr,  the  [prov]   Form  173. 
Kqr  ol  tfce  above-named  coy,  that  the  reports  of  the  results  of  the  g^J^^^^ 
meetings  of  oMditon  and  contributories  held  on  the,  &c.,  may  be  used  after 
ooMidME^d,  and  the  differences  arising  thereon  be  determined  by  ^^^^^en 

the  Ot.  a  liquidator 

or  committee- 
man has  died, 
&c. 
Let,  &c.,  on  the  hearing  of  an  applicon  of  the  o£P  recr,  the  liqr  of  the    "p^xm  174. 
above-named  coy,  that  the  Ct  may  consider  the  determinations  of  the 
meetings  of  creditors  and  contributories  of  the  aboye-named  coy,  as 


Summons  for 
appointment 
r^K>rted  to  the  Ot  on  the day  of ,  and  the day  of  ,  of  committee 

reaply,  and  may  appoint  the  following  creditors  and  contributories  of  fresSutions^ 

the  sd  coy  to  be  a  committee  of  inspection  to  act  with  the  liqr,  identical  in 


Digitized  by 


Google 


262  WINDING-UP  BY  THE  COUET.      [ChAP.  XVIII. 

namely,  A.,  of ,  and  B.,  of ,  creditors  of  the  sd  coy,  and  0., 

of ,  and  D.,  of ,  contributories  of  the  sd  coy. 

The  aboTe  and  the  feUowing  form  which  were  in  use  appear  to  baye  been  super- 
seded by  Form  172. 


Form  175.  Let,  &o.  on  the  applicon  of  the  off  recr,  the  liqr  of  the  above-named 
Summons  ^^^  *^**  *^®  ^*  ^^^  consider  the  determinations  of  the  meetings  of 
to  decide         creditors  and  contributories  of  the  aboye-named  coy,  as  reported  to  the 

(^S^OTs      ^  *^y  ^^  assistant  off  recr  on  the  — th ,  19—,  and  that  the  Ot 

not  identical),  may  make  such  appointments  and  orders  as  to  the  Ot  shall  appear 
necessary. 


Form  176.  In  the  matter  of  the Coy,  limtd. 

Advertifle-  Take  notice,  that  Mr.  Begistrar has  appointed  Tuesday,  the 

Sr^^d^!    ^^^  ^^  '   ^^~'  **  ^  Chambers,  Bankruptcy  Buildings, 

ing  deter-  Carey  Street,  London,  W.C.,  as  the  time  and  place  for  the  conson  of 

miDation  of      the  resolution  and  determinations  of  the  meetings  of  creditors  and  con- 
first  meetings. 

tributories  and  for  deciding  differences  therein,  and  for  making  such 

order  or  appointments  as  to  the  Ct  shall  appear  necessary  or  advisable. 

Dated  this  -^—  day  of ,  19 — . 

,  Off  Recr  and  Prov  Liqr, 

88,  Carey  Street,  Lincoln's  Lm,  London,  W.C. 

As  to  adyertising,  see  B.  58  (3)  of  1903,  above. 

At  this  stage  the  official  receiver  sends  to  the  Board  of  Trade  a  **  First  Beport  on 
Proceedings  up  to  and  at  First  Meeting.'' 


Form  177.  (Title.) 


Older  ap-  The day  of ,  19 — . 

Uqnidator  and  Upon  the  applioon  of  the  off  recr  and  prov  liqr  of  the  above-named 
^^^^^  ^*  coy  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person 
Form  28  of  &^^  reading  the  order  to  wind  up  the  sd  coy  dated  the,  &c.,  and  the 
1003,  reports  of  the  off  recr  of  the  results  of  the  meetings  of  creditors  and 

contributories  made  to  the  Ct,  and  resply  dated  the,  &c.,  19 — ,  and 

upon  reading  the  afft  of ,  as  to  the  fitness  of  the  liqr  hereinafter 

named,  filed .    It  is  ordered  that ,  of ,  be  appointed  liqr 

of  the  above-named  coy. 

[7b  be  struck  out  if  no  committee  of  inspection  appointed^— It  is 
also  ordered  that  the  following  persons  be  appointed  a  committee  of 

inspection  to  act  with  the  sd ,  liqr,  namely ; — And  it  is  ordered 

that  the  sd  liqr  do,  within  seven  days  from  the  date  of  this  order, 
give  security  to  the  satisfaction  of  the  Board  of  Trade  as  provided 
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by  the  Oob  (Winding-up)  Bnles,  1908.    And  notice  of  this  order  is  to 
be  gazetted  and  advertised  in  the,  &c. 

The  order  also  deaoribes  the  persons  appointed  oommitteemen  as  creditors  or 
oontributories,  or  both,  as  the  case  may  be.  See  Lyrie  Club,  00124  of  1892, 
Yanghan  Williams,  J.,  21  Ap.  1893. 

In  some  orders  a  committeeman  is  described  as  *<  holding  a  general  power  of 
attorney  for  A.  B." 


Upon  the  applioon  of  8.,  the  o£P  recr,  &o.,  Order  that  the  applicant   Form  178. 
S.,  and  P.,  of,  &c.,  be  appointed  joint  liqrs  of  the  aboye-named  coy,  Order  ap- 
but  BO  that  the  sd  S.  be  at  liberty  to  realize  the  assets  of  the  sd  coy,  ^2^^ 
only  in  respect  of  any  acts  of  misfeasance,  breach  of  trust,  or  the  like,  receiver  and 
and  his  remuneration  of  whatsoeyer  kind  under  the  Cos  (Winding-up)  *'^®^®' 
Act  as  such  liqr  as  afisd  be  limtd  accordingly.     [^Appoint  committee  of 
inspection.']    And  it  is  ordered  that  the  sd  P.  do  within  twenty-eight 
days  from  the  date  of  this  order  giye  seciiriiy  to  the  satisfaction  of  the 
Board  of  Trade,  &c.     Morewood  and  Heathfield^  Limited,  0145  of  1892, 
,  Eegr.,  29ih  July,  1892.    See  Form  182. 

Under  sect.  92  of  1862  (tft/Va,  p.  267),  the  Oonrt  has  power  to  declare  whether 
any  act  is  to  be  done  by  all  or  any  one  or  more  of  the  joint  liquidators. 


TTpon  the  applicon  of ,  the  off  recr  and  liqr  of  the  above-named   Form  179. 

ooy,  by  summons  dated ,  1893,  and  upon  hearing  the  appH-  Appointment 

oant  in  person,  and  upon  reading  the  order,  &c.,  and  the  reports  of  oj  committee 
the  result  of  the  meetings  of  creditors  and  contributories  of  the  above-  (meet^^^^^ 

named  coy,  both  dated ,  1893,  it  is  ordered  that  the  follow-  unanimous). 

ing  persons  be  appointed  a  committee  of  inspection  to  act  with  the 
applicant,  the  off  recr  and  liqr  of  the  above-named  coy,  that  is  to  say, 
A.,  B.,  and  0.,  aU  being  creditors  of  the  above-named  coy,  and  D.,  E., 
and  F.,  all  being  contributories  of  the  above-named  coy.  Schooling 
^  Co.,  009  of  1898.    Eegr.,  28th  Ap.  1893. 


Upon  the  applicon  of  0.  J,  S.,  the  off  recr  and  liqr  of  the  above-  Form  180. 
named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  Appointment 
person,  and  upon  reading  the  report  of  the  result  of  the  meeting  ofoommittee; 
of  creditors  held  on  the  9th  of  Feb.,  1892,  when  a  quorum  of  creditors  ^^^^  ^' 
not  being  present  it  was  adjourned  to  the  16th  of  Feb.  1892,  on  contributories 
which  day  a  quorum  not  being  present  the  meeting  was  not  further  ^J^JJ^ 
adjourned  (which  report  is  dated  the  1 6th  Feb.  1892),  and  the  report  receiver  to  be 
of  the  result  of  the  meeting  of  contributories,  dated  the  16th  Feb.  hquidator. 
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1892,  whereby  it  appears  that  it  was  maiiimaasly  resolyed  that  no 
applicon  should  be  made  to  the  Ot  to  appoint  a  liqr  in  the  place  of  the 
off  reor,  but  that  an  applicon  should  be  made  to  appoint  the  persons 
hnf  tr  named  as  a  committee  of  inspection  to  act  with  the  appliccmt  as 
the  liqr  of  the  above-named  coy,  all  the  sd  persons  appearing  by  the 
sd  last-mentd  report  to  be  contributories,  It  is  ordered  that  a  oom- 
mittee  of  inspection  to  act  with  the  liqr  in  the  winding-up  of  the  Eoek 
Inyestment  Trust,  Limtd,  be  appointed,  and  it  is  ordered  that  the 
following  persons,  all  resply  oontributories  of  the  sd  coy,  be  appointed 
as  members  of  such  committee  of  infection  accordingly,  that  is  to  say 
[names  and  addresses'].  Rock  Investment  Trusty  0006  of  1891,  North,  J.^ 
1  Mar.  1892.     B.  220. 


Form  181. 

Appointment 
oi  official 
receiver  as 
liquidator, 
and  creditors 
and  oontriba- 
tories  as  com- 
mittee of 
inspection. 


Upon  applicon  of  S.,  the  of!  recr,  and  upon  hearing  the  applicant  in 
person,  and  counsel  for  A.  B.  and  other  creditors  of  the  coy,  and  the 
solors  for  0.  D.  and  others,  oontributories  of  the  coy,  And  upon  reading 
the  order  to  wind  up,  dated  &o.,  the  two  reports  of  the  results  of  meet- 
ings of  creditors  and  contributories  of  the  coy,  hoih  dated  ftc.,  the 
preliminary  report  to  the  Ct  by  the  sd  off  recr  and  prov  liqr,  dated 
&c.,  and  the  memdum  of  advertisement  in  the  Times  w^  Skmdard, 
newspapers,  and  in  the  London  Oazette,  of,  &c.,  It  is  ordered  that  the 
applicant,  the  sd  S.,  be  appointed  the  liqr  of  the  coy ;  And  it  is  ordered 
that  P.  of  &c.,  J.  of  &c.,  being  creditors,  and  W.  of  &c.,  S.  of  &c.,  and 
H.  of  &o.,  being  contributories  of  the  above-named  ooy,  be  appointed 
a  o<Hnmittee  of  inspection  to  act  with  the  sd  liqr.  jRoy^  Trusts  Ass^^ 
^c.  Corporation,  0041  of  1892.    Hope,  Begistrar,  22  Aug.  1892. 


Order 
rescinding 
apoointment 
of  liquidator, 
and  appoint- 
ing official 
reoeiyer. 


Form  182.  Upon  the  applicon  of  8.,  the  off  recr,  and  one  of  the  liqrs  of  the 
above-named  coy,  by  summons,  dated  &c.,  and  upon  hearing  the  appli- 
cant in  person,  and  upon  reading  the  order  to  wind  up,  dated  &o.,  the 
two  reports  of  the  meetings  of  creditors  and  contributories  of  the  sd 
coy,  dated  &c.,  the  order  dated  &c.,  appointing  the  applicant  and  P.' 
joint  liqrs  of  the  above-named  coy  with  a  committee  of  inspection,  and 
the  report  of  the  off  recr,  dated  &c.,  It  is  ordered  that  flie  sd  order, 
dated  &c.,  so  far  as  regards  the  appointment  of  liqrs,  be  rescinded,  and 
that  the  applicant  S.  be  appointed  sole  liqr  of  the  above-named  oqy. 
Morewood  and  Heathfield,  Limited^  0145  of  1892.     Begr.,  8  Dec.  1B92. 

By  R.  61  of  1903,  formerly  B.  68  of  1890,  if  a  liquidator  fails  to  give  seoority 
within  tHe  proper  time,  the  Conrt,  on  the  report  of  the  official  reoeiver,  may  rescind 
the  order  appointing  him ;  and  it  is  presumed  that  the  above  order  was  made  in 
such  a  case,  for  otherwise  there  is  no  jmisdiotion  to  rescind,  and  although  there  is 
a  power  to  remove  a  liquidator,  guare  whether  the  Court  has  power  to  appoint  even 
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the  ofBdal  reoeiyer  in  his  ]iUoe»  "  ezMpi  In  the  aame  maimer  as  in  the  case  of  a  first 
appointaient."    See  H.  68  (7)  of  190a,  supra,  p.  250. 


This  mnst  be  in  aooordanoe  with  Part  7  of  Porm  103  of  1003,  which  will  he  found    Form  183. 
In  Porm  15,  supra,  p.  46.  zr~l     ' 

The  notice  mnst  be  sent  to  the  Board  of  Trade,  1,  Horse  Guards'  Avenue,  S.W.,  G^Ste  of 
hy  the  liquidator,  together  with  a  5s.  companies  (winding-up)  stamp,  as  soon  as  the  appointment 
liquidator  receiyee  notice  that  his  securitj  is  perfected.  The  amount  maj  be  charged  of  liquidator, 
against  the  assets.    See  sect.  63  (5)  of  1890,  supra. 

Until  aecurity  is  given,  and  the  appointment  is  notified  to  the  Registrar  of  Joint 
Stock  Companies,  the  liquidator  cannot  act.    See  sect.  4  (8)  of  1890,  supra. 


In  the  matter  of ,  limtd.  Form  184. 


By  order  of  the ,  dated  the day  of ,  19—,  Mr.   ,  Adyertwe- 

of f  has  been  appointed  liqr  of  the  above-named  coy  with  [or  pointment  of 

without]  a  committee  of  inspection.  hquidator. 

Dated  this day  of ,  19-.  f^™  ^^  o' 

See  B.  68  of  1903,  supra. 


la  the  matter  of  the  Cos  Acts,  1862  to  1900,  Form  185. 

Advertise^ 
In  the  matter  of  P,  and  Sons,  Limtd«  ment  of 

appointment 
Take  notice,  that  by  an  order,  dated  the  2nd  day  of , ,  made  of  committee 

by  the  High  a  of  Justice  upon  the  appHcon  of  G.  S.  B.  the  off  recr  and  ^4h^fficLl 

liqr  of  the  above-named  coy,  it  was  ordered  that  the  following  persons  reoeiyer 

be  appointed  a  committee  of  inspection  to  act  with  the  sd  off  recr  and  [^'^Ji^^rx 

liqr,  viz.,  W.,  of  &c.,  L.,  of  &c.,  holding  a  general  power  of  attorney 

from  B.  and  S.  of  the  same  address,  and  J.,  of  &c.    [And  it  was  ordered 

that  the  sd  J.  do  withdraw  from  the  meetings  of  the  said  committee 

during  any  discussion  by  the  sd  committee  of  any  question  as  to  the 

debentures  issued  by  the  sd  coy,  the  ccmduct  of  the  directors  thof  or 

the  rdatiottfl  of  Messrs.  J.  Coy,  Limtd,  with  the  said  coy«] 

Dated  this  8th  day  of , . 

G.  S.  B.,  Off  Eecr  and  liqr. 

83,  Oarey  St.,  Lincoln's  Lm,  London,  W.O. 

The  duty  ci  inserting  this  advertisement  falls  on  the  official  receiyer  as  liquidator. 
See  B.  58  (6)  of  1903,  supra. 
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Form  186.  In  the  matter  of  the  A.  Ooji  Limtd. 

Another.  Take  notice,  that  by  an  order  dated  Friday  the  dOth  day  of  Sept. 

1892,  made  by  Mr.  Begistrar  Brougham  upon  the  applioon  of  the  off 
recr  and  liqr,  It  was  ordered  that  the  following  persons  be  appointed  a 
committee  of  inspection  to  act  with  the  sd  liqr,  viz.,  &c. 

Off  Eecr  and  liqr, 

38,  Carey  St.,  Lincoln's  Inn,  London,  W.O. 

Form  187.  {TitU.) 


Notice  to  To  the  Eegistrar  of  Joint  Stock  Cos. 

Beg^trar  of 

Joint  Stock         Take  notice,  that  by  an  order  in  the  above  matter  made  the 

STOm^^t    ^^y  ^^  '  ■^»  *^®  undersigned,  was  appointed  liqr  of  the  above- 

of  liquidator,    named  coy  [and  that  I  have  given  security  to  the  satisfaction  of  the 
Board  of  Trade]. 

Dated  this day  of ,  19 — . 

\SigfMture  and  Address.^ 
See  as  to  this,  sect.  4  (3)  of  1890,  mpra,  p.  249. 


Form  187a.  {Address,  dats  and  title.) 

Notice  to  Sir, — ^I  am  desired  by  the  off  recr  in  cos  liquidation  to  acquaint  you 

liquidator.       that  in  this  matter  there  is  due  to  him  the  sum  of ,  as  appears  by 

the  coy's  cash  book,  which  simi  you  are  requested  to  pay  into  this 
department.  The  coy's  cash  book,  the  record  book,  the  proofs  of  debt, 
and  all  other  books  and  documents  to  which  you,  as  liqr,  are  entitled, 
upon  payment  of  the  debit  balance,  will  be  handed  to  you  on  applioon. 
I  am.  Sir,  your  obedient  Servant, 

A.  B.,  Assistant  Off  Eecr. 

A  notice  is  also  sent  to  the  liquidator  of  any  further  paymeuts  made  by  the 
official  receiver,  and  a  notice  is  sent  to  the  Board  of  Trade  of  any  further  receiptB 
after  the  handing  of  the  official  receiver's  account  to  the  liquidator. 

Advices  to  Board  of  Trade, 

When  an  outside  liquidator  is  appointed,  the  official  receiver  advises  the  Board  of 
Trade  that  ihe  cash  book  has  been  dosed,  and  that  there  is  either  (1)  a  balance  due 
to  the  office,  or  (2)  a  balance  to  the  credit  of  the  company,  or  (3)  no  balaaoe  on  tiie 
account. 
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SSCURITY  OK  LIQUIDATOR  AND  SPECIAL  MANAGER. 

Beet.  4  (8)  ef  1880.— When  a  peraoti  other  than  the  offidal  reoeiyer  is  appointed  Seotirity  hy 
liquidator  of  a  company  ....  such  a  pereon  shall  not  be  oapaUe  of  acting  as  onttdde 
liqnidator  untQ  he  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock  liqiiidator. 
CSompanies,  and  given  seonrity  in  the  manner  prescribed  to  the  satisfaction  of  the 
Board  of  Trade. 

As  appears  aboTe  (p.  145),  it  is  considered  that  this  section  does  not  apply  to  an 
interim  provisional  liquidator.  Mereantils  Bank  of  Australia^  (1892)  2  Oh.  204  ;  and 
see  Korth  WaUt  Gunpowder  Co,^  (1892)  2  Q.  B.  220.    But  see  note  to  Form  86. 

Having  regard  to  the  above  section,  and  sect.  33  of  1890,  the  Court  seems  to  have  Dispensing 
no  power  now  to  dispense  with  security,  as  it  had  tmder  lie  practice  prior  to  1890.  with  security. 
See  s.  92  of  1862. 

B.  60  of  1808.— In  the  case  of  a  special  manager  or  a  liquidator  other  than  the  Howeeonrity 
official    receiver,    the   following   provisions   as   to   security   shall    have   effect^  gi^en. 
namely  :--> 
(1.)  The  security  shall  be  given  to  such  officers  or  persons  and  in  such  manner  as 

the  Board  of  Trade  may  from  time  to  time  direct. 
(2.)  It  shall  not  be  necessary  that  seourity  shall  be  given  in  each  separate 
winding-up ;  but  seourily  may  be  given  either  specially  in  a  particular 
winding-up  or  generally  to  be  available  for  any  winding-up  in  which  the 
person  giving  seourity  m^  be  appointed  either  as  liquidator  or  special 
maiiager. 
(3.)  The  Board  ol  'frade  shall  fix  the  amount  alid  nature  of  such  security,  and 
may  from  time  to  time,  as  they  think  fit,  either  increase  or  diminish  the 
amdunt  of  special  or  general  security  which  any  person  has  given. 
(4.)  The  certificate  of  the  Board  of  Trade  that  a  liquidator  or  special  manager 

has  given  seourity  to  their  satisfaction  shall  be  filed  with  the  registrar. 
(5.)  The  cost  of  furnishing  the  required  security  by  a  liquidator  or  special  manager, 
including  any  premiums  which  he   may  pay  to  a  guarantee  society, 
stiall  be  borne  by  him  personally^  and  shall  not  be  charged  against  the 
assets  of  the  company  as   an   expense   incuired   in   the   winding-up. 
[Formerly  B.  60  of  1890,  the  first  three  clauses  being  taken  subject  to 
variations  from  Bkoy.  R.  342.] 
The  Board  of  Trade  has  issued  no  special  rules,  instructions,  or  forms  on  the  Bond, 
mbject  of  security  by  liquidators  and  special  managers.    The  Board,  however, 
Invariably  requires  such  seourity  to  be  in  the  form  of  a  bond,  issued  by  an  approffod 
guarantee  fodety— no  other  form  of  seourity  bein§^  accepted. 

P.  8 
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Failure  to 
give  or  keep 
up  aecurity. 

xt^noval  of 
liquidator  or 
manager. 


No  specific  form  of  bond  has  been  prescribed  by  the  Board.  Each  sooietj  sabmits 
its  form  of  bond  for  approval  in  the  first  instance,  after  being  placed  on  the  list  of 
approved  guarantee  societies. 

As  to  allowing  the  premiom  in  acooont  in  the  analogous  case  of  administra- 
tion proceedings,  see  Me  Lueas^  Parr  t.  BUUr,  (1900)  1 1.  B.  292. 

B.  61  of  1908. — (1)  If  a  liquidator  or  special  manager  fails  to  give  the  required 
security  within  the  time  stated  for  that  purpose  in  the  order  appointing  him  or  any 
extension  thereof,  the  official  receiver  shall  report  such  failure  to  the  Court,  who 
may  thereupon  rescind  the  order  appointing  the  liquidator  or  special  manager. 

(2)  If  a  liquidator  or  special  manager  fails  to  keep  up  his  security,  the  official 
receiver  shall  report  such  failure  to  the  Court,  who  may  thereupon  remove  the 
liquidator  or  special  manager,  and  make  such  order  as  to  costs  as  the  Court  shall 
think  fit.    [Formerly  B.  68  of  1890,  with  which  compare  Bkpy.  B.  302.] 

(3)  Where  an  order  is  made  under  this  rule  rescinding  an  order  for  the  appoint- 
ment of  or  removing  a  liquidator,  the  Court  may  direct  that  another  liquidator  ia  to 
be  appointed,  and  thereupon  the  same  meetings  shall  be  summoned  and  the  i 
proceedings  may  be  taken  as  in  the  case  of  a  first  i^pointment  of  a  liquidator. 

For  order  rescinding  appointment  of  liquidator,  see  Fonn  182. 


Form  188. 

Certificate 
that  liqui- 
dator or 
special 
manager  has 
given 
security. 
Form  29  of 
1903. 


{TiOe.) 
This  is  to  certify  that  A.  B.,  of , 


who  was  on  the 


day  of 


,  19 — ,  appointed  liqr  [or  special  manager]  of  the  above-named 

coy,  has  duly  given  security  to  the  satisfaction  of  the  Board  of  Trade. 
Dated  this day  of ,  19—. 


By  the  Board  of  Trade, 


(Signed)        J.  S. 


Rbdtjction  of  Sboubitt. 


Under  the  practice  prior  to  1890,  orders  were  frequently  made  redudng  the 
security  given  b>  a  liquidator  and  his  sureties,  «.y.,  when,  by  reason  of  the  pro- 
gross  of  the  winding-up,  the  security  originally  given  had  beoome  exoeesive.  See 
Thermo  Electric  Co.,  19th  July,  1878,  A.  902,  reduction  fnnn  1,000/.  to  200/. ; 
Britannia  Iron  Works,  7th  March,  1878,  A.  480,  10,000/,  to  200/. ;  Western  rf 
Canada,  B.  1669,  10,000/.  to  600/. ;  and  (in  a  volimtaxy  winding-up)  Oencral  Credit 
Co.  (00264  of  1893).    Hope,  Beg.  1st  Oct.  1896. 

Such  reductions  will,  it  is  presumed,  in  future  be  carried  out  by  agreement  in 
writing  with  the  approval  of  the  Board  of  Trade.    Bee  B.  60  (3)  of  1908,  above. 


Fonn  189.  Upon  the  applicon  of  S.,  the  off  liqr  of  the  above-named  coy,  by 
summons,  that  it  might  be  declared  that  B.,  having  made  default  in 
payment  of  the  sum  of  1,000/.  into  the  bank  to  the  credit  of  this  matter, 
pursuant  to  the  order  dated  18th  Jan.,  1886,  the  respts,  the  O.  Society, 
were  liable,  and  might  be  ordered  to  pay  the  same  into  the  bank  to 
the  credit  of  the  account  of  the  of!  liqr  of  the  F.  &c  Coy,  in  liquida- 
tion, or  that  in  the  altematiye  the  off  liqr  might  be  at  liberfy  to  bnng 


Order  on 
guarantee 
society  to  pay 
amount  on 
default  of 
liquidator. 


Digitized  by 


Google 


'         JBBCUEITY  OP  LIQUIDATOR  AND  SPECIAL  MANAGER.  269 

an  action  in  the  Q.  B.  Div.  on  the  bond  of  such  society,  enrolled  the 
1 6th  March,  1 883,  to  enforce  the  payment  thof ;  And  also  that  an  inquiry 
might  be  ordered  of  what  was  due  from  the  sd  society,  including  all 
costs  and  interests,  and  the  costs  of  the  late  liqr's  removal  and  the 
appointment  of  S.,  his  successor ;  and  upon  hearing  the  solors  for  the 
applicant  and  the  respts,  the  O.  Society,  and  W.,  the  mortgagee,  and 
reading  an  order  dated,  &c.,  the  bond  of  the  sd  respts,  the  G.  Society, 
enrolled  16th  March,  1888,  an  order  dated,  &c.,  an  afft  of  S.  filed,  &c., 
and  the  certificate  of  the  Bank  of  England  of  the  non-payment  by 
B.,  the  late  off  liqr,  of  1,000/.  as  directed  by  the  sd  order  dated,  &c. ; 
The  judge  doth  declare  that  the  respts,  the  G.  Society,  are  liable  to 
pay  the  sd  sum  of  1,000/.  into  the  bank,  pursuant  to  the  sd  order 
dated  18th  Jan.  1886,  as  sureties  for  the  sd  B.  And  the  judge  doth 
order  that  the  respts,  the  G.  Society,  do  within  seven  days  after  service 
of  this  order  upon  the  secretaiy  or  other  proper  officer  of  the  sd  respts, 
the  G.  Society,  pay  into  the  bank,  to  the  credit  of  the  F.  &o.  Coy  in 
liquidation,  the  sum  of  1,000/. ;  And  it  is  ordered  that  the  question  of 
the  liability  (if  any)  of  the  said  G.  Society  for  costs  stand  over,  without 
prejudice  to  any  question,  with  liberty  to  any  of  the  parties  to  apply. 
French  Date  Coffee  Co,,  Chitty,  J.,  21st  April,  1886. 

Undeor  the  present  practice,  however,  the  Board  of  Trade  will  probably  sae  the 
society  on  its  bond,  and  then  the  action  can  be  transferred  to  the  windingp-up  Oourt 
and  dealt  with  there. 
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CHAPTER  XX. 


APPOINTMENT  OF  SOLICITOR. 


Sanction  of 
Court  or 
committee. 


Liquidator's 
liability. 


Snonosr  97  of  1862,  empowering  an  ofiftdal  liquidator,  with  the  sanction  of  the 
Court,  to  appoint  a  solicitor  or  law  agent  to  assist  him  in  the  perfotmanoe  of  his 
duties,  was  repealed  by  sect.  83  of  1890. 

8eot.  12  (4)  of  1890.— The  liquidator  of  a  company  which  is  being  wound  up  by 
order  of  the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee 
of  inspection,  employ  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any 
{>usin6ss  which  the  liquidator  is  unable  to  take  or  do  himself.  The  sanction  afore- 
said must  be  a  sanction  obtained  before  the  employment,  except  in  cases  of  urgency, 
and  in  such  cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining  the 
sanction. 

[Obtaining  sanction  under  sub-sect.  1  of  sect.  12  to  the  bringing  of  legal 
proceedings  does  not  dispense  with  the  necessity  of  obtaining  sanction  to  the 
employment  of  a  solicitor  under  sub-sect.  4.  Proceedings  taken  before  the  last- 
mentioned  sanctbn  will  not,  as  a  rule,  be  subsequently  sanctioned,  except  in  cases 
of  urgency.  London  Metallurgical  Co.  (2),  (1897)  2  Ch.  262.  But  sanction  obtained 
after  the  initiatory  step  in  the  proceedings  justifies  steps  subsequently  taken.    li. 

Compare  sect.  12  of  1890  with  sect.  67  of  the  Bankruptcy  Act,  1883.  In  either 
bankruptcy  or  winding-up  a  limit  can  be  imposed  on  the  costs  to  be  incurred ;  and 
this  may  be  done  by  the  authority  whose  sanction  is  required  (see  infra),  t.^.,  the 
Court,  or  the  committee  of  inspection,  or  the  Board  of  Trade.  £t  Duncan,  (1892) 
8  Q.  B.  879  ;  London  Metallurgical  Co,,  supra.    And  see  Form  192.] 

In  bankruptcy  the  sanction  of  the  committee  need  not  be  in  writing.  S$  Vavasour, 
(1900)  2  Q.  B.  309,  which  see  also  as  to  what  is  a  sufficient  resolution. 

Where  the  committee  of  inspection  has  to  give  the  sanction,  and  a  member  of  it 
is  the  managing  clerk  of  a  solicitor,  that  solicitor  ought  not  to  be  employed.  JEr 
parte  Oallard,  (1896)  1  Q.  B.  68. 

"  There  is  a  tendency  to  talk  of  solicitors  as  being  *  solicitors  to  the  trustees '  or 
*  solicitors  to  the  liquidators ' ;  but  really  there  is  no  such  office.  In  such  cases 
there  should  be  an  authority  *  to  employ  a  solicitor.'  *'  Per  Vaughan  Williams,  J., 
London  Metallurgical  Co,,  supra. 

The  liquidator  is  under  no  personal  responsibility  to  the  solicitor  for  the  costs 
when  the  sanction  is  obtained.  JBx  parte  Watkin,  1  Ch.  D.  130.  Although  the 
winding-up  order  does  not  defeat  a  lien  existing  when  the  winding-up  petition  was 
presented,  a  solicitor  cannot  assert,  in  respect  of  documents  coming  to  his  hands 
pending  the  winding-up,  such  a  lien  as  will  interfere  with  the  prosecution  of  the 
winding-up.     Capital  Fire  Association,  24  Ch.  Div.  408. 

For  an  order  by  the  Court  under  this  section,  see  Form  190,  it^ra* 
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Where  there  is  no  ooimiiittee  of  inspection,  the  liquidator  (not  being  the  official  Sanction  of 
reoeiYer)  can  applj  to  the  official  receiyer  for  liberty  to  employ  a  solicitor.    This  offi<nal 
application  is  made  under  R.  188  of  1903  and  sect.  9  (9)  of  1890,  ir\fra,  Bc^doi^^ 

Where  the  official  receiver  is  liquidator,  and  there  is  no  committee  of  inspection,  Trade, 
he  usually  applies  to  the  Board  of  Trade  for  liberty  to  employ  a  solicitor.    See 
Porm  191.    The  application  is  made  under  the  section  and  rule  following  :^^ 

BMt.  9  (9)  of  18dO.— If  there  be  no  committee  of  inspection,  any  act  or  thing  or 
any  direction  or  permission  by  this  Act  authorized  or  required  to  be  done  or  given 
by  the  committee  may  be  done^or  given  by  the  Board  of  Trade  on  the  application  of 
the  liquidator.    [Prom  Bankruptcy  Act,  1S83,  s.  22  (9).] 

B.  188  of  1903. — ^Where  there  is  no  committee  of  inspection,  any  functions  of  the 
committee  of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to 
the  directions  of  the  Board,  be  exercised  by  the  official  receiver.  [Formerly 
R.  169  of  1890,  taken  from  Bankruptcy  Rule  337.] 

The  official  receiver  usually  employs  the  solicitor  acting  for  the  petitioner,  but  iu 
important  matters,  especially  where  a  question  of  principle  is  involved,  he  is 
frequenUy  represented  by  the  solicitor  to  the  Board  of  Trade,  e.^.,  in  Great  Krugw 
Co.,  (1892)  3  Ch.  307 ;  and  TeUteriptor  Syndicate,  (1903)  2  Ch.  174. 

It  has  not  yet  been  decided,  though  the  point  has  been  raised,  whether  the 
official  receiver  may,  in  opposed  matters,  be  heard  in  Court  personally,  or  must  be 
represented  by  counsel.    See  the  rules  set  out  in  Ohap.  XV. 

B.  186  of  1908. — ^Where  the  attendance  of  the  liquidator's  solicitor  is  required  on  Attendance 
any  proceeding  in  Court  or  Chambers,  the  liquidator  need  not  attend  in  person,  of  liquidator, 
except  in  cases  where  his  presence  is  necessary  in  addition  to  that  of  his  solicitor,  or 
the  Court  directs  him  to  attend.     [Formerly  R.  174  of  1890.] 

Where  a  solicitor  has  been  properly  retained  on  behalf  of  a  company  in  liquidation, 
his  retainer  is  not  revpked  by  the  removal  of  the  liquidator  who  retained  him. 
lUff.  V.  Lord  Mayor  of  London,  (1893)  2  Q.  B.  146. 

It  has,  we  believe,  been  laid  down  by  the  Judge  in  Chambers  that  where  the 
official  receiver  is  liquidator  of  a  company  against  which  a  debenture  action  is 
proceeding,  he  ought  to  appear  in  the  proceedings  by  a  solicitor  appointed  by  him. 


{Tith.)  Pom  190. 


The  Ct  sanotioiis  the  liqr  appointing  a  eolor  to  assist  him  in  the  Sanction  of 
performance  of  his  duties.  X.  T.,  Eegr.      ^^^^^ 

I  hby  appoint  Mr.  A.  B.,  of,  fto.^  to  be  my  solor  in  this  matter  with  of  solicitor, 
the  sanction  of  the  Ct. 

Dated  the  Ist  day  of  Nov.  1892.  G.  A.,  Liqr. 

/.  H.  Evans  ^  Co.,  0034  of  1892.    Begr.     Filed  16th  Not.  1892. 


The  Cos  (Winding-up)  Act,  1890.  Form  ISla 

Application  for  antbority  to  employ  a  solor.    [^Imert  three  columns  AppUcatioir" 
headed  respfy  "  coy,"  "  Ct,"  and  '*  number  of  matter."]  for  Uberty  to 
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employ 
0olioitor. 


I  apply  for  the  anthority  of  the  Bd  of  Trade  to  employ  a  solor 
tinder  the  following  oircumstances : — 

Nature  of  hnsinefls  for  which  adlor  is  required. 
-  Naxde  of  solor  proposed  to  be  employed. 
Terms  (If  any)  as  to  remmierstioii.    {Su^Mt  to  iiufoiion,) 
Amount  of  assets  (if  any)  available  for  payment  of  costs. 

Estimated  amount  of  reor*s  costs    •  • £ 

EttinuUed  eotU  of  the  other  $ide,  whieh  might  have 
to  he  paid  in  the  event  of  the  decision  being  against  the 
offreer .........£        :      : 


Total  estimated  amount  preyiously  submitted  on  No. 


OR. 
C.A. 


30 


£ 


What  security  (if  any)  for  repayment  of  costs,  or  what  prospect  thereof. 
Period  during  which  employment  is  likely  to  last. 
Special  reasons  justifying  the  application. 


Dated,  &c. 


(Signature), 


OffRecr. 


Sanction  of 
Board  of 
Trade  to 
appointment 
ox  solicitor. 


Eorm  191a.  S^Here  intert  three  cols,  headed  resply  "coy,"  '*Ct,"  "number  of  matter."] 
Upon  the  applicon  of  the  off  reor,  the  Board  of  Trade  hby  sanction 
the  employment  of  Mr.  0.,  of  &o.,  as  solor  for  the  off  recr  in  the  specifio 
matter  hereimder  mentd,  the  taxed  costs  of  such  solor  to  be  a  charge 
Upon  the  assets  of  the  coy,  e,g,,  **to  appear  upon  motion  by  debenture- 
holders  for  leaye  to  realize  the  stock-in-trade  of  the  coy,  and  generally 
in  the  action,"  [or]  "  to  act  in  relation  to  the  sale  of  the  coy*s  ppty," 
[or']  "  to  act  in  proceedings  against  X.  and  T.,  promoters  of  the  coy," 
[or]  "to  take  proceedings  to  recover  certain  moneys  payable  under  the 
terms  of  a  policy  of  insurance  effected  by  the  above-named  coy,  dated 

the day  of ,  1 8 — ,"  [or]  "  to  appear  and  proceed  as  may  be 

necessary  in  the  applicon  of  certain  shareholders  for  the  removal  of 
their  names  from  the  list  of  contributories ''  [or  a$  the  cote  may  he]. 

(Signed)        A.  B., 
Inspector  in  Cos  Liquidation  authorized  in  that  behalf 
by  the  President  of  the  Board  of  Trade. 
Dated  29th  July,  1892.    Filed  30th  July,  1892. 

This  is  the  form  used  when  the  official  reoeirer  is  liquidator,  and  there  is  no  oom- 
mittee  of  inspection.    See  sect.  12  (9)  of  1890,  supra,  and  Re  Dunean,  supra. 


Form  192. 

Betainerto 
solioltor. 


[Here  insert  address  and  date,] 

Sir, — I  have  obtained  and  filed  with  the  proceedings  in  Ot  the 
authority  of  the  Board  of  Trade  to  employ  you  as  solor  in  the  above 
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matter  for  the  following  purposeB  [_8tate  purpoBes],  I  hby  retain 
you  for  suoli  purposes  accordingly.    It  is  to  be  understood  that  the 

costs  to  be  incurred  in  this  matter  shall  not  exceed /.,  without 

my  sanction  in  writing,  and  that  they  shall  only  be  payable  out  of  the 
available  assets  of  the  coy.  Particular  attention  is  drawn  to  the  fact 
that  the  costs  are  limtd  to  the  aboye  sum,  and  that  the  off  recr  or  liqr 
cannot  be  responsible  in  any  way  for  costs  incurred  in  excess  thof 
without  a  further  authority  horn  the  Board  of  Trade  for  an  increased 
allowance. 

I  am,  Sir,  Tour  obedient  Servant, 

a  S.  B.,  Off  Recr. 
To  [state  eohr^s  natM], 


[Three  columns  as  dbove^  and  address  and  date."^  Form  192a. 

Sir, — Under  the  authority  of  the  Board  of  liade  in  respect  of  my  "  

employment  as  solor  herein,  commimicated  to  me  on  [date'],  I  have  solicitor  on 
[here  state  nature  of  proceedings  taken  or  business  transacted].     The  proceedings 

costs  incuired,  which  were  limtd  by  you  to  a  sum  not  exceeding /., 

now  amoimt  to /.,  and  for  the  purpose  of  [here  state  further  steps 

necessary]  I  apply  that  further  costs,  not  exceeding /.,  may  be 

incurred. 

To  the  Off  Recr.  (Signed)        A.  B. 
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Description 
of  "Uqui- 
dators/' 


Liquidator  is 
officer  of 
Court, 


Duty  to  be 
impartial. 


CHAPTER  XXI. 

LIQUIDATORS. 


Their  Position,  Powers  and  Duties. 

Theeb  are  yarious  descriptions  of  liquidators,  viz. : — 

1.  The  provisional  liquidator  appointed  by  the  Court  in  a  oom- 

pulsory  winding-up.    See  Chap.  X. 

2.  The  (definitive)  liquidator  appointed  by  the  Court  after  the 

compulsory  winding-up  order. 
8.  liquidators  to  act  in  a  voluntary  winding-up.    See  Sect.  IE. 
of  this  Volume. 

The  present  chapter  relates  mainly  to  liquidators  in  a  compiilsoiy 
winding-up. 

In  the  performance  and  exercise  of  his  duties  and  powers  the  liqui- 
dator should  bear  in  mind  that — at  any  rate  as  regards  many  of  such 
duties  and  powers — he  is  acting  as  an  officer  of  the  Court,  and  must 
act  in  a  perfectly  impartial  manner.  Even  before  the  Act  of  1890, 
the  fact  that  an  official  liquidator  was  an  officer  of  the  Court  was  fully 
recognized.  **In  truth" — said  James,  L.J. — "it  is  of  the  utmost 
importance  that  the  liquidator  should,  as  the  officer  of  the  Courts  main- 
tain an  even  and  impartial  hand  between  all  the  individuals  whose 
interests  are  involved  in  the  winding-up.  He  should  have  no  leaning 
for  or  against  any  individual  whatever.  It  is  his  duty  to  the  whole 
body  of  shareholders,  and  to  the  whole  body  of  creditors,  and  to  the 
Court,  to  make  himself  thoroughly  acquainted  with  the  affairs  of  the 
company,  and  to  suppress  nothing  and  to  conceal  nothing  which  has 
come  to  his  knowledge  in  the  course  of  his  investigation,  which  is 
material  to  ascertain  the  exact  truth  in  every  case  before  the  Court. 
And  it  is  for  the  judge  to  see  that  he  does  his  duty  in  this  respect. 
If  a  person  interested  in  any  such  case  desires  to  see  any  books  or 
papers,  it  is  the  duty  of  the  liquidator  to  give  him  not  only  access  to 
them,  but  to  give  him  every  assistance  and  facility  in  finding  out 
which  are  the  relevant  books  and  papers  he  requires;  and  if  the 
liquidator  has  already  ascertained  any  books  or  papers  bearing  on  the 
subject,  he  should  frankly  place  this  information  at  the  service  of  the 
pari^,"     OQoch'9  case^  7  Ch.  207,  211. 
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It  is  no  part  of  the  duty  of  the  liquidator  to  prefer  the  interests  of  To  resist 
nnseonred  creditors  to  those  of  the  secured  creditors,  or  to  endeavour,  oo^Ste. 
directly  or  indirectly,  to  obtain  from  the  secured  creditors  conces- 
^ons  in  favour  of  the  unsecured  creditors  which  there  is  no  obliga- 
tion to  make.  The  secured  creditors  are  not  to  be  blamed  for  having 
security.  If  they  have  security  they  must  have  obtained  it  either  by 
contract  or  by  execution  or  other  process  of  law,  and  should  be  pro« 
teoted  in  the  exercise  of  the  rights  which  they  have  obtained  by 
contract  or  which  the  law  has  given  them.  ''Every  creditor  is 
entitled  to  get  and  to  hold  the  best  security  the  law  allows  him  to 
take."  Per  Lord  Macnaghten,  Salomon  v.  Salomon  ^  Co,,  (1897)  A.  0. 
52.  ''  And  if  there  is  one  thing  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  competent  understanding  shaU 
have  the  utmost  liberty  of  contracting,  and  that  their  contracts,  when 
entered  into  freely  and  volimtarily,  shall  be  held  sacred,  and  shall  be 
enforced  by  Courts  of  justice."  Per  Jessel,  M.  E.,  Printing^  Sfc,  Co. 
V.  Samsony  19  Eq.  465. 

Nor  should  the  liquidator,  where  there  is  no  substantial  dispute,  Not  to  be 
insist  on  resisting  well-founded  claims,  and  compel  litigation  which  is  ^TP^: 
not  really  necessary.  General  Share  and  TrtMt,  20  Oh.  D.  267,  is  a 
good  example  of  the  principles  on  which  the  Oourt  acts.  There  mines 
were  demised  to  a  company  by  a  lease  which  contained  a  power  of 
re-entry  if  the  company  went  into  liquidation.  An  order  to  wind  up 
the  company  was  made,  and  the  landlord  applied  for  liberty  to 
re-enter.  Hall,  V.-C,  refused  to  give  him  leave,  but  the  Court  of 
Appeal  was  of  opinion  that  he  was  entitled  to  it,  and  gave  him  leave 
accordingly,  on  the  ground  that  **  it  would  be  a  cruel  hardsliip  to  put 
the  applicant  to  the  expense  of  bringing  an  action  when  the  Court  can 
see  that  there  is  nothing  to  bo  tried.  He  might  lose  his  costs,  as  he 
^ght  be  proceeding  against  the  liquidator  of  the  company  with  no 
assets."  See  also  £x  parte  James,  9  Ch.  609.  In  that  case  money 
had  been  paid  under  a  mistake  of  law  to  a  trustee  in  liquidation. 
Application  was  made  for  repayment,  and  was  resisted  on  the  ground 
that  payment  had  been  made  under  a  mistake  of  law,  but  the  Court  of 
Appeal  held  that  the  trustee  was  an  officer  of  the  Court,  and  con- 
sidered that  the  money  ought  to  be  repaid.  "  The  Oourt,  finding  that 
he  has  in  his  hands  money  which  in  equity  belongs  to  some  one  else, 
ought  to  set  an  example  to  the  world  by  paying  it  to  the  person  really 
-entitled  to  it.  In  my  opinion  the  Oourt  of  Bankruptcy  ought  to  be  as  To  act 
honest  as  other  people."  Per  James,  L.  J.  See  also  Ex  parte  ^^i^^^ 
Simmonde,  16  Q.  B.  D.  308  ;  Be  Brown,  Dixon  v.  Brown,  32  0.  D.  597. 
So,  also,  the  Court  has  in  several  cases  directed  the  liquidator  to 
release,  in  favour  of  secured  creditors  or  of  trustees  for  secured 
creditors,  the  company's  equity  of  redemption  where  the  Court  was 
satisfied  that  the  debt  due  to  the  secured  creditors  exceeded  the  value 
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of  the  property  on  whicli  it  was  charged.  But  the  principle  at  the 
last  two  cases  cited,  though  it  clearly  applies  to  a  liquidator,  must  not 
be  80  far  acted  on  as  to  enable  the  liquidator  to  be  Tirtuous  at  the 
expense  of  other  people,  e.ff,,  debenture  holders.  Opera^  Limited, 
(1891)  3  Ch.  260;  Handy.  Blow,  (1901)  2  Oh.  721. 

Under  the  practice  since  1890  the  liquidator  is  not  now  so  closely 
fettered  as  he  formerly  was.  He  may  apply  to  the  Oourt  for  directions 
in  relation  to  any  particular  matter  arising  under  the  winding-up 
(sect.  23,  sub-sect.  3,  of  1890),  but ''  subject  to  the  provisions  of  the 
Companies  Acts  "  he  may  use  his  own  discretion  in  the  management 
of  the  estate  and  its  distribution  among  the  creditors.  Sect  23,  sub- 
sect.  4,  of  1890.  He  is  not,  however,  entirely  master  of  the  situation. 
He  must  give  the  official  receiver  information,  and  access  to  books  and 
documents,  and  aid  in  enabling  that  officer  to  perform  his  duties. 
Sect.  4,  sub-sect.  3.  He  must  act  in  many  cases  with  the  sanction  of 
the  committee  of  inspection,  if  any,  appointed  under  sect.  6,  or,  if  no 
such  committee  be  appointed,  with  the  sanction  of  the  official  receiver 
acting  under  direction  of  the  Board  of  Trade.  Sect.  9,  sub-sect.  9,  and 
B.  188  of  1903.  In  administering  and  distributing  the  property  of 
the  company  he  must  have  regard  to  resolutions  of  the  creditors  and 
contributories,  which  may  override  directions  of  the  committee  of 
inspection.  Sect.  23,  sub-sect.  1.  He  is  also  liable  to  have  his 
decisions  reversed  or  modified  by  the  Oourt  at  the  instance  of  any 
party  aggrieved  thereby  (sect.  24),  and  is  subject  to  the  dose  scrutiny 
and  stringent  control  of  the  Board  of  Trade.  Sect.  25  of  1890.  On 
the  other  hand,  subject  to  these  safeguards,  the  legislature  has,  by 
the  Act  of  1890,  extended  his  powers;  for  with  the  exception  of 
carrying  on  business  and  embarking  on  litigation,  he  may,  without 
the  sanction  of  the  Oourt  or  of  the  committee  of  inspection,  exercise 
any  of  the  powers  of  sect.  96  of  1862  (stated  infra) — ^powers  which, 
under  the  old  practice,  were  exercisable  only  with  the  sanction  of  the 
Oourt.    See  sect.  12  (2)  of  1890. 


Whether  a  Trustee. 

A  liquidator's  position  differs  considerably  from  that  of  a  trustee  in 
bankruptcy. 

In  the  first  place,  the  winding-up  order  does  not  vest  the  properiy 
of  the  company  in  the  liquidator ;  the  corporate  existence  of  the  com* 
pany  remains  until  it  is  dissolved,  and  its  property  remiains  vested  in 
it.  See  sect.  95  of  1862.  Nevertheless  the  liquidator  is  undoubtedly 
in  a  fiduciary  position  towards  the  company.  Silkstone  and  Haigk 
Moor  Coal  Co.  v.  Edey,  (1900)  1  Oh.  167.  He  has  been  described  by 
the  late  Lord  Selbome  and  others  as  a  statutory  trustee.  See  Black  Sf 
Co.,  8  Ch.  254 ;  Orimtal  Inland  Steam  Co.,  9  Oh.  567. 
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If  he  is  not  a  trustee  be  is,  like  a  director,  in  the  position  of  a  trustee 
as  regards  the  assets  in  his  hands  or  under  his  control.  See  Lands 
Allotment  Co,,  (1894)  1  Ch.  616.  But  he  is  not,  it  seems,  a  trustee  for 
individual  creditors  or  oontributories.  See  KnowUs  v.  Scatty  (1891)  1 
Ch.  717;  Iliirs  Waterfall,  ^c.  Co.,  (1896)  1  Ch.  947.  Nevertheless 
he  is  under  a  statutory  duty  to  them,  for  breach  of  which  an  action 
may  be  maintained  after  the  company  has  been  dissolved.  Puhford  v. 
DevenUh,  (1903)  2  Ch.  625. 

Appointment  of  Liquidatoe. 

iMt.  90  of  1868. — ^For  the  purpose  of  oondnoting  the  proceedings  in  winding-up 
a  company,  and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or 
persons  to  be  called  an  [offidal]  liquidator  or  [official]  liquidators ;  and  the  Court 
having  jurisdiotion  may  appoint  such  person  or  persons,  either  provisionally  or 
otherwise,  as  it  thinks  fit,  to  the  office  of  [official]  liquidator  or  [official]  liqui- 
dators ;  in  aU  oases  if  more  persons  than  one  are  appointed  to  the  office  of  [official] 
liquidator,  the  Court  shall  declare  whether  any  act  hereby  required  or  authorized  to 
he  done  by  the  [official]  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such 
persons    .    .    •    [As  to  provisional  liquidators,  see  Chap.  X.] 

How  Styled. 

Sect.  94  of  1869. — ^The  [official]  liquidator  or  liquidators  shall  be  described  by 
the  style  of  the  [official]  liquidator  or  [official]  liquidators  of  the  particular  company 
in  respect  of  which  he  is  or  they  are  appointed,  and  not  by  his  or  their  individual 
name  or  names ;  he  or  they  shall  take  into  his  or  their  custody,  or  under  his  or  their 
control,  all  the  property,  effects,  and  things  in  actions  to  which  the  company  is  or 
appears  to  be  entitled,  and  shall  perform  such  duties  in  reference  to  the  winding-up 
of  the  company  as  may  be  imposed  by  the  Court. 

And  see  sect.  4  (3)  of  1890,  infra. 

When,  however,  the  official  receiver  is  liquidator,  he  is  styled  <^  official  receiver 
and  liquidator."    B.  69  of  1903. 

SeOTTRITY  and  AfiSISTAJTOB  TO  OFFICIAL  EbOBIYEB. 

Sect.  4  (8)  of  1890. — ^When  a  person  other  than  the  official  receiver  is  appointed 
liquidator  of  a  company,  he  shall  be  styled  liquidator,  and  not  official  liquidator,  of 
the  oompanyi  and  the  provisions  of  the  Companies  Acts  relating  to  the  official 
liquidator  shall,  in  their  application  to  him,  be  construed  as  if  the  word  **  official " 
were  omitted  therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator 
until  he  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies, 
and  given  security  (see  Chap.  XIX.)  in  the  manner  prescribed  to  the  satisfaction  of 
the  Board  of  Trade.  He  shall  give  the  official  receiver  such  information  and  such 
access  to  and  facilities  for  inspecting  the  books  and  documents  of  the  company,  and 
g^erally  such  aid  as  may  be  requisite  for  enabling  that  officer  to  perform  his  duties 
under  this  Act. 

PowBBs  AND  Duties. 

Beet.  13  of  1890. — (1.)  The  liquidator  of  a  company  which  is  being  wound  up  by 
the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  oommitteo  of 
inspeotion,  -oaxry  on  the  busineBS  of  the  company,  or  bring  or  defend  any  legal 
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proceeding  in  the  name  and  on  behalf  of  the  company,  or  exeroiae  any  of  the 
powers  conferred  by  sect.  169  or  sect.  160  of  the  Companies  Act,  1862. 

(2.)  The  liquidator  of  any  such  company  may,  without  the  sanction  of  the  Court 
or  of  the  committee  of  inspection,  exercise  any  of  the  other  powers  conferred  on  the 
liquidator  by  sect.  95  of  the  Companies  Act,  1862.     [See  this  seotion  below.] 

(3.)  The  exercise  by  the  liquidator  of  the  powers  referred  to  in  this  seotion  shall 
be  subject  to  the  control  of  the  Court,  and  any  creditor  or  oontribntory  may  apply 
ifi  the  Court  with  respect  to  any  exerdse  or  proposed  exercise  of  any  of  those 
powers. 

(4.)  The  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court 
may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection, 
employ  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any  business  which 
the  liquidator  is  unable  to  take  or  do  himself.  The  sanotion  aforesaid  most  be  a 
sanction  obtained  before  the  employment,  except  in  cases  of  urgency,  and  in  such 
cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining  the  sanction. 
[Compare  sect.  12  with  sect.  57  of  B.  A.  1883,  and  as  to  sub-sects.  1  and  4,  see 
Chap.  XX.,  and  Lindley  on  Companies,  6th  ed.  983.] 

Sect.  18  of  1890.— General  rules  may  be  made  for  requiring  or  enabling  all  or 
any  of  the  powers  and  duties  conferred  and  imposed  on  the  Courts  by  sects.  91,  98, 
99,  100,  101,  102,  and  107  of  the  Companies  Act,  1862,  to  be  exercised  or  performed 
by  the  liquidator  as  an  officer  of  the  Court,  and  subject  to  the  control  of  the  Court. 

Provided  that  the  liquidator  shall  not,  without  the  special  leave  of  the  Court, 
rectify  the  register  of  members,  and  shall  not  make  any  call  without  either  the 
special  leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 

Sect.  91  of  1862  relates  to  calling  meetings  of  creditors  and  contributories,  and 
the  liquidator's  powers  to  do  this  are  contained  in  sect.  23  (2)  of  1890,  and  Rr.  121 — 
131  of  1903,  formerly  Rr.  47—57  of  1890,  R.  25  of  April,  1892.    See  Chap.  XXXVI. 

Sects.  98,  99,  and  100  of  1862  relate  to  settling  the  lists  of  oontributories,  rectifying 
the  register  of  members,  and  coUeotiDg  the  assets  and  applying  them  in  discharge 
of  liabilities  (all  of  which  duties  were,  under  the  practice  prior  to  1890,  imposed  on 
the  Court) ;  and  Rr.  78—85  of  1903,  formerly  Rr.  83—91  of  1890,  have  been  made 
to  enable  these  duties  to  be  performed  by  the  liquidator.    See  Chap.  XXXVIII. 

As  to  sects.  98  and  99  and  the  rules  thereunder,  and  as  to  sect.  100  of  1862  and 
R.  79  of  1903,  formerly  R.  91  of  1890,  see  Chap.  XXVII. 

Sect.  102  of  1862  relates  to  making  calls,  as  to  which  see  Rr.  86—90  of  1903, 
formerly  Rr.  02—95  of  1890,  and  Chap.  XXXVIII. 

Sect.  107  of  1862  gives  the  Court  power  to  exclude  creditors  not  proving  within 
a  certain  time.  See  R.  119  of  1903,  formerly  R.  122  of  1890,  and  Form  67  of  1903, 
and  Chap.  XXXVII. 

The  powers  of  a  liquidator  as  to  the  admission  and  rejection  of  proofs  are  given 
by  Rr.  106—118  of  1903,  and  as  to  declaring  and  paying  dividends  by  R.  119.  See 
Chap.  XXXVn. 

8eot.  98  of  1808  provides,  inter  alia,  that  the  Court  "  shall  cause  the  assets  of  the 
company  to  be  collected  and  applied  in  discharge  of  its  liabilities." 

B.  78  of  1908.— (1)  The  duties  imposed  on  the  Court  by  sect.  98  of  the  Companies 
Act,  1862,  in  a  winding-up  by  the  Court,  with  regard  to  the  collection  of  the  assets 
of  the  company  and  the  application  of  the  assets  in  discharge  of  the  company's 
liabilities,  shall  be  discharged  by  the  liquidator  as  an  officer  of  the  Court  subject 
to  the  control  of  the  Court.     [Formerly  R.  89  of  1890.] 

(2)  For  the  purpose  of  the  discharge  by  the  liquidator  of  the  duties  imposed  by 
eeot.  98  of  the  Companiee  Aot^  1862,  as  varied  by  aect.  13  of  the  Aet  of  1890,  and 
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tlie  last  preoedmg  Iqu.  paragraph  of  this]  role,  the  liquidator  in  a  winding-up  by  the 
Court  shall  for  the  purpose  of  aoqniiing  or  retaining  poaseflBionof  the  property  of  the 
company,  be  in  the  same  position  as  if  he  were  a  receiver  of  the  property  appointed  Quasi 
by  the  High  Court,  and  the  Court  may,  on  his  application,  enforce  such  acquisition  receiver, 
or  retention  accordingly.    [Formerly  B.  90  of  1890.] 

B.  79  of  1908. — ^The  powers  conferred  on  the  Court  by  sect.  100  of  the  Companies  Possession  of 
Act,  1862,  shall  be  exercised  by  the  liquidator.  Any  contributory  for  the  time  assets, 
being  on  the  list  of  contributories,  trustee,  receiver,  banker,  or  agent,  or  officer  of 
a  company  which  is  being  wound  up  nnder  order  of  the  Court  shall,  on  notice 
from  the  liquidator,  and  within  such  time  as  he  shall  by  notice  in  writing  require, 
pay,  deliver,  convey,  surrender,  or  transfer  to  or  into  the  hands  of  the  liquidator 
any  sum  of  money  or  balance,  books,  papers,  estate,  or  efiPects  which  happen  to  be 
in  his  hands  for  the  time  being,  and  to  which  the  company  is  primd  facie  entitled. 
(Tonnerly  R.  91  of  1890.] 

Beet.  95  of  1889.-^The  [official]  liquidator  shall  have  power  [with  the  sanction  of  Specific 
the  Court  (but  see  sect.  12  of  1890,  supra)"}  to  do  the  foUowing  things : —  powers. 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceeding^ 
dvil  or  criminal,  in  the  name  and  on  behalf  of  the  company : 

To  cairy  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 
beoefioial  winding-up  of  the  same : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  effects,  and 
things  in  action  of  the  company  by  public  auction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parceb : 

To  do  all  acts,  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when 
necessary,  the  company's  seal : 

To  prove,  rank,  claim,  and  draw  a  dividend,  in  the  matter  of  the  bankruptcy,  or 
insolvency,  or  sequestration  of  any  contributory,  for  any  balance  against  the 
estate  of  such  contributory,  and  to  take  and  receive  dividends  in  respect  of  such 
balance,  in  the  matter  of  bankruptcy,  or  insolvency,  or  sequestration,  as  a 
separate  debt  due  from  such  bankrupt  or  insolvent,  and  rateably  with  the 
other  separate  creditors : 

To  draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory  note  in 
the  name  and  on  behalf  of  the  company ;  also  to  raise  upon  the  security  of  the 
assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums  of  money ; 
and  the  drawing,  accepting,  making,  or  indorsing  of  every  such  bill  of 
exchange  or  promissory  note  as  aforesaid  on  behalf  of  the  company  shall 
have  the  same  effect  with  respect  to  the  liability  of  t)uch  company  as  if  such 
biU  or  note  had  been  drawn,  accepted,  made,  or  indorsed  by  or  on  behalf  of 
Bach  company  in  the  course  of  carrying  on  the  business  thereof : 

To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in  his  official  name  any  other  act  that  may  be  - ' 
necessary  for  obtainin^f  payment  of  any  moneys  due  from  a  contributory  or 
from  his  estate,  and  which  act  cannot  be  conveniently  done  in  the  name  of  the 
company ;  and  in  all  oases  where  he  takes  out  letters  of  administration,  or 
otherwise  uses  his  official  name  for  obtaining  payment  of  any  moneys  due 
from  a  contributory,  such  moneys  shall,  for  the  purpose  of  enabling  him  to 
take  out  such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the 
official  liquidator  himself : 

To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding-up  the: 
affairs  of  the  company  and  dlBtributing  its  assets. 
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8eot.  28  of  IMO.— (1)  Subject  to  the  proTisions  of  the  Companies  Acts,  the  liquK 
dator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  shall,  in  the 
administration  of  the  property  of  the  company  and  in  the  distribution  thereof 
among^  its  creditors,  have  regard  to  any  directions  that  may  be  given  by  reaobi-^ 
tion  of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committae 
of  inspection,  and  any  directions  so  g^yen  by  the  creditors  or  contributories  at  any 
general  meeting  shall  in  case  of  conflict  be  deemed  to  override  any  directions  g^ven 
by  the  committee  of  inspection. 

(2)  The  liquidator  may  from  time  to  time  summon  gfeneral  meetingfs  of  the  cre- 
ditors or  contributories  for  the  purpose  of  ascertaining  their  wishes,  and  it  shall  b0 
his  duty  to  summon  meetings  at  such  times  as  the  creditors  or  contributories,  by 
resolution,  either  at  the  meeting  appointing  the  liquidator  or  otherwise,  may  direct,- 
or  whenever  requested  in  writing  to  do  so  by  one-tenth  in  yalue  of  the  creditors  of 
contributories,  as  the  case  may  be. 

(3)  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  under  the  winding-up. 

(4)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liquidator  shall  use  his 
own  discretion  in  the  management  of  the  estate  and  its  distribution  amoiig  the 
creditors. 

Sect.  94  of  1890. — If  any  person  is  aggprieved  by  any  act  or  decision  of  the  liqui- 
dator of  a  company  which  is  being  wound  up  by  order  of  the  Court,  he  may 
apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  dm- 
sion  complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

And  see  Chap.  XLVIII. 

Boot.  26  of  1890.— (1)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct 
of  liquidators  of  companies  which  are  being  wound  up  by  order  of  the  Court,  and 
in  the  event  of  any  such  liquidator  not  faithfully  performing  his  duties  and  duly 
observing  all  the  requirements  imposed  on  him  by  statute,  rules,  or  otherwise,  with 
respect  to  the  performance  of  his  duties,  or  in  the  erent  of  any  complaint  being 
made  to  the  Board  by  any  creditor  or  contributory  in  regard  thereto,  the  Board 
shall  inquire  into  the  matter,  and  take  such  action  thereon  as  may  be  deemed 
expedient. 

(2)  The  Board  may  at  any  time  require  any  liquidator  of  a  company  which  is 
being  wound  up  by  order  of  the  Court  to  answer  any  inquiry  made  by  them^  in 
relation  to  any  winding-up  in  which  the  liquidator  is  engaged,  and  may,  if  the 
Board  think  fit,  apply  to  the  Court  to  examine  on  oath  the  liquidator  or  any  other 
person  concerning  the  winding-up. 

(3)  The  Board  may  also  direct  a  local  inyestigation  to  be  made  of  the  books  and 
Touchers  of  the  liquidator  of  any  company  which  is  being  wound  up  by  order  of 
the  Court.  [From  B.  Act,  1883,  s.  91.  As  to  the  Court  interfering  where  the 
Board's  directions  are  disobeyed,  see  Ex  parte  Simmonty  2  C.  D.  749.  And  see 
Chap.  L.] 

B.  144  of  1908.— (1)  Where  a  liquidator  is  appointed  by  the  Court,  and  has 
notified  his  appointment  to  the  Begistrar  of  Joint  Stock  Companies  and  given 
security  to  the  Board  of  Trade,  the  official  receiver  shall  forthwith  put  the 
liquidator  into  possession  of  all  property  of  the  company  of  which  the  official 
receiyer  may  have  custody  ;  provided  that  such  liquidator  shall  have,  before 
the  assets  are  handed  oyer  to  him  by  the  official  receiyer,  discharged  any 
balance  due  to  the  official  receiyer  on  account  of  fees,  costs,  and  charges  properly 
incurred  by  him,  and  on  account  of  any  adyances  properly  made  by  him  in 
respect  of  the  company,  together  with  interest  on  such  adyances  at  the  f^te 
of  four  pounds  per  centum  per  annum';  and  the  liquidator  shall  pay  all  fees. 
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costs,  and  charges  of  the  official  receiver  which  may  not  have  been  discharged  bj 
the  liquidator  before  being  put  into  posseasion  of  the  property  of  the  company,  and 
whether  incurred  before  or  after  he  has  been  put  into  snoh  possession. 

(2)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  assets 
until  such  balance  shall  have  been  paid  and  the  other  liabilities  shaU  have  been 
discharged. 

(3)  It  shall  be  the  duty  of  the  official  receiver,  if  so  requested  by  the  liquidator, 
to  oommunicate  to  the  liquidator  all  such  information  respecting  the  estate  and 
affairs  of  the  company  as  may  be  necessary  or  conducive  to  the  due  discharge  of 
the  duties  of  the  liquidator.     [B.  161  of  1890  (varied),  taken  from  Bkcy.  R.  318.] 

B%ot.  91  of  1890. — Every  liquidator  of  a  company  which  is  being  wound  up  by  Liquidator's 
Ofder  of  the  Court  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall  books, 
from  time  to  time  cause  to  be  made  entries  or  minutes  of  proceedings  at  meetings, 
and  of  such  other  matters  as  may  be  prescribed,  and  any  creditor  or  contributory  of 
the  oompany  may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent 
inspect  any  such  books.    [From  B.  A.  1883,  s.  80.] 

B.  140  of  1908. — The  official  receiver,  until  a  liquidator  is  appointed  by  the  Court, 
and  thereafter  the  liquidator,  shall  keep  a  book,  to  be  called  the  ^'Beoord  Book," 
in  which  he  shall  record  all  minutes,  all  proceeding's  had  and  resolutions  passed  at 
any  meeting  of  creditors  or  contributories,  or  of  the  committee  of  inspection,  and  all 
such  matters  as  may  be  necessary  to  give  a  correct  view  of  his  administration  of  the 
company's  affairs,  but  he  shall  not  be  bound  to  insert  in  the  **  Record  Book  "  any 
document  of  a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter 
affecting  the  interest  of  the  creditors  or  contributories),  nor  need  he  exhibit  such 
document  to  any  person  other  than  a  member  of  the  committee  of  inspection, 
or  the  official  receiver  or  the  Board  of  Trade.  [From  Bkcy.  R.  285  ;  R.  143  of  1890, 
varied.] 

B.  150  of  1903. — (1)  The  official  receiver,  until  a  liquidator  is  appointed  by  the 
Court,  and  thereafter  the  liquidator,  shall  keep  a^book  to  be  called  the  "Cash 
Book  "  (which  shall  be  in  such  form  as  the  Board  of  Trade  may  from  time  to  time 
direct),  in  which  he  shall  (subject  to  the  provisions  of  the  rules  as  to  trading 
acconnts)  enter.from  day  to  day  the  receipts  and  payments  made  by  hun. 

(2)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with  any 
other  requisite  books  and  vouchers,  to  the  committee  of  inspection  (if  any)  when 
required,  and  not  less  than  once  every  three  months.  [From  B.  144  (2)  of  1890, 
taken  from  Bkcy.  B.  287.  And  see  B.  150  (1)  of  1903,  as  to  cash  book,  in/ra^ 
Chap.  XXIV.] 

As  to  his  duties  on  ceasing  to  be  liquidator,  see  B.  158  of  1903,  and  Chap.  XLIX. 

Bbsignation. 

B.  145  of  1908.— A  liquidator  who  intends  to  resign  his  office  shall  summon 
separate  meetings  of  the  creditors  and  contributories  of  the  oompany  to  decide 
whether  or  not  the  resignation  shall  be  accepted.  If  the  creditors  and  oontribu- 
toriea  by  ordinary  resolutions  both  agree  to  accept  the  resignation  of  the  liquidator, 
he  shall  file  with  the  registrar  a  memorandum  of  his  resignation,  and  shall 
send  notice  thereof  to  the  official  receiver,  and  the  resignation  shall  thereupon 
take  effect.  In  any  other  case  the  liquidator  shall  report  to  the  Court  the  result  of 
the  meetings,  and  shall  send  a  report  to  the  official  receiver,  and  thereupon  the 
Court  may,  upon  the  application  of  the  liquidator  or  the  official  receiver,  determine 
whether  or  not  the  resignation  of  the  liquidator  shaU  be  accepted,  and  may  give 
■obh  directions  and  make  such  orders  as  in  the  opinion  of  the  Court  shall  be 
neoeseaxy.    [This  is  new.]    And  see  fft/ni,  Chap.  XLIX. 
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Bankruptcy. 

B.  146  of  1903.— If  a  reoeiTisg  order  in  liankraptoy  is  made  against  the  liquidator, 
he  shall  thereupon  vacate  his  office,  and  for  the  pnrpoees  of  the  application  of  the 
Acts  and  Rules  shall  be  deemed  to  have  been  remoyed.  [See  B.  A.  1883,  s.  85. 
And  see  infra^  Chap.  XLIX.] 

Preliminary  Steps. 

Hie  liquidator,  unless  he  is  the  official  reoeiver,  should  bear  in  mind  that  before 
he  can  act  as  liquidator  he  must  give  notice  of  his  appointment  to  the  Registrar  of 
Joint  Stock  Companies  (Form  187),  and  must  give  seourity  to  the  satiabustion  of 
the  Board  of  Trade.  Until  he  has  done  these  things  he  is  not  capable  of  acting  as 
liquidator.    See  sect.  4  (3)  of  1890,  p.  257. 

The  Board  of  Trade  certificate  of  security  having  been  given,  must,  in  the 
High  Court,  be  filed  at  the  office  of  the  Registrar  in  Companies  Liquidation, 
Room  66,  Bankruptcy  Buildings. 

Subsequent  Steps. 

The  above  sections  and  rules  point  out  Eome  of  the  principal  powers  and  duties  of 
the  liquidator,  but  it  may  be  convenient  to  refer  to  the  principal  duties  and  powers 
of  the  liquidator  in  greater  detail. 

ACXX>UNTS  AND  AuDIT  THEREOF. 
As  to  the  accounts  of  the  liquidator  and  the  'audit  thereof,  see  sect.  20  of  1890, 
andRr.  152  to  159  of  1903,  set  out  in  Chap.  XXIV. 

ACTIOKS. 
As  to  liquidator  bringing,  continuiog  and  defending,  see  Chap.  XXXII.  The 
action  will  be  in  the  company's  name ;  even  an  application  under  ^t.  35  of  1862 
to  rectify  the  register  of  members  ought  not  to  be  in  the  name  of  the  liquidator. 
Ex  parte  EmtrMy  5  Ch.  95.  See,  as  to  Canadian  liquidators,  Kent  v.  La  CommtmaHti 
dee  8ctur8  de  Chariti  de  la  Providencey  (1903)  A.  C.  220.  As  to  restraining.  Chap. 
XXXIII.    When  action  necessary  instead  of  summons  in  winding-up,  eupra,  p.  27* 

Appeals  from  Liquidator. 

Sect.  24  of  1890  (which  is  taken  from  B.  A.  1883,  s.  90)  provides  that  if  any 
person  is  aggrieved  by  any  act  or  decision  of  the  liquidator  of  the  company  which 
Is  being  wound  up  by  order  of  the  Court,  he  may  appeal  to  the  Court,  and  the 
Court  may  confirm,  reverse,  or  modify  the  act  or  decision  complained  of,  and  make 
iBuch  order  in  the  premises  as  it  thinks  just. 

As  to  who  are  persons  **  agg^eved  "  in  bankruptcy,  see  Williams  on  Bankruptcy, 
p.  316 ;  Jte  Latnby  (1894)  2  Q.  B.  805. 

In  the  High  Court  the  application  is  made  by  summons,  even  where  the  appeal  is 
from  the  decision  of  the  official  receiver  acting  as  liquidator.  See  R^  5  of  1903^ 
National  Wholemeal  Co,,  (1902)  2  Ch.  457  (an  appeal  against  the  rejection  by  the 
liquidator  of  a  proof).  In  other  Courts  the  appeal  is  heard  in  open  Court.  R.  6 
of  1903. 

As  to  appeals  by  the  liquidator  from  orders  of  the  Court,  see  Forms,  tft/m. 
Chap.  XLVIII. 
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Bankino  Aooottnt. 

AH  monejrs  repdred  by  a  liqtddator  in  a  oompulsoiy  winding-up  mtist  be  paid, 
without  deduction,  into  the  Companies  Liquidation  Account,  unless  an  account 
with  any  other  bank  has  been  authorized  by  the  Board  of  Trade  under  sect.  11  of 
1890.  Remittances  are  to  be  made  once  a  week,  or  forthwith  if  a  sum  of  200/.  has 
been  received.  See  Board  of  Trade  Regulations,  January,  1893,  Appendix  B.,  and 
Chapa.  XXIV.  and  XXV. 

BoABD  OF  Trade. 

Seotkm  26  of  1890  places  the  liquidators  under  the  control  of  the  Board  of  Trade, 
and  enables  the  Board  of  Trade  to  require  information  from  liquidators,  and  to  order 
a  local  inyeetigation.  And  the  liquidator  has  to  give  security  to  the  satisfactioli  of 
the  Board  of  Trade,  who  can  increase  or  diminish  his  security  as  occasion  may 
require.    See  sect.  4  (3)  of  1890,  9upra;  R.  60  of  1903 ;  and  wpra^  Chap.  XIX. 

Books  to  be  Kept. 

The  liquidator  should  apply  to  the  official  receiyer  for  deliyery  of  the  Record 
Book  and  Cash  Book.  See  Rr.  149  and  150  of  1903.  As  to  booln  to  be  kept,  see 
sect.  21  of  1890,  and  the  rules  above  referred  to. 

As  to  handing  over  on  resignation,  release  or  removal,  see  R.  168  of  1903. 


BOBIWVIKO. 

The  power  to  borrow,  which  may  be  exercised  without  the  sanction  either  of  the 
Court  or  the  committee  of  inspection,  is  conferred  by  the  joint  operation  of  sect.  12  (2) 
of  1890,  and  sect.  96  of  1862.    See  Chap.  XXVIIL 

Galls. 

The  power  to  make  oaUs  cannot  be  exercised  until  a  list  of  contributories  has 
been  settled,  and  not  then  until  the  special  leave  of  the  Court  or  the  sanction  of  the 
committee  of  inspection  has  been  obtained.  The  power  is  conferred  by  the  joint 
operation  of  sect.  13  of  1890,  and  Rr.  86  and  90  of  1908.    See  Chap.  XXXVIII. 

Oaeryino  on  Bttsiness. 

The  liquidator  can  carry  on  the  business  of  the  company  with  the  sanction  either 
of  the  Court  or  of  the  committee  of  inspection.  See  sect.  12  (1).  The  matter  is 
dealt  with  in  Chap.  XXVI. 

Collection  of  Assets. 

See  sect  98  of  1862,  and  Rr.  78  and  79  of  1903.  In  order  to  collect  the 
property  of  the  company,  the  liquidator  should  by  himself  or  his  agents  take 
poeseesion  and  place  in  safety  the  movable  assets,  and  should  g^ve  notice  to  aU 
debtors  calling  on  them  to  pay  to  him  the  debts  owing  from  them  respectively  to 
the  company,  and,  if  necessary,  he  should  take  legal  proceedings  to  obtain 
possession,  and  to  recover  moneys  and  assets  outstanding.  See,  further,  ''Posses- 
infra, 
V.  T 
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COIQCITTEB  OF  INSPECTION. 

See  sect.  9  of  1890  as  to  the  appointment  and  prooeedings  of  the  committee. 
If  there  is  no  oommittee,  see  B.  188  of  1903.    See  farther,  as  to  oommittee  of 
inspection,  Ohap.  XXII. 

Compromises. 

•The  power  to  compromise  is  conferred  bj  sects.  159  and  160  of  1862.  By 
sect.  12  (1)  of  1890  the  liquidator  is  empowered  to  exercise  the  powers  oonfened 
bj  those  sections  with  the  sanction  either  of  the  Court  or  of  the  oommittee  of 
inspection.  See,  farther,  Chap.  XLVI. ;  and  CycU  Jfaktrs*  Co-operative  Supplff  Co. 
T.  5i»M,  (1903)  IK.  B.  477. 

As  to  the  official  receiver  reporting  to  the  Court,  see  B.  77  of  1908. 

OONTRIBTTTOBIBS. 
See  Chap.  XXXVIII. 

Control  op  Court. 

The  exercise  by  the  liquidator  of  his  powers  is  subject  to  the  control  of  the 
Court.  Sects.  94—97  of  1862 ;  sect.  12  (3)  of  1890,  and  sect.  13  of  1890 ;  and  Br.  78» 
79,  86,  87  of  1903. 

Costs. 

As  to  the  liquidator's  costs  in  the  winding-up,  see  tn/ra.  Chap.  XLVII. 

As  to  his  costs  of  outside  litigation,  see  infra^  **  LmoATiov  " ;  and  Chap.  XLVII. 

An  appeal  lies  from  a  refusal  to  gpive  a  liquidator  his  costs  out  of  the  company'^ 
assets.  Silver  Valley  Minet,  21  C.  D.  381.  In  County  Court  cases  the  appeal  lies 
to  a  Divisional  Court  of  the  King's  Bench  Division.  Baynee  Park  Oolf  Club,  (1899) 
1  Q.  B.  961. 

As  to  costs  of  litigation  with  public  authorities,  see  Public  Authorities  Brotectioa 
Act  (56  &  57  Vict.  c.  61).  A  company  incorporated  by  statute,  not  only  for  the 
perfbrmanoe  of  duties  of  public  utilily,  but  also  for  the  purpose  of  earning  proflts^ 
has  been  held  to  be  not  entitled  to  the  benefit  of  the  Act.  AtL^Otn,  y.  Margate 
Fier  Co.,  (1900)  1  Ch.  749. 

Creditors. 

It  is  the  duty  of  the  liquidator  to  find  out  from  the  books  and  papers  of  the  com- 
pany and  the  statement  of  its  affairs  who  are  its  creditors  (cited  with  approval  in 
Fulsford  V.  Devenish,  (1903)  2  Ch.  625).  If  any  creditor  omits  to  put  in  his  daim,  the 
liquidator  should  communicate  with  him.  After  a  winding-up  order  the  statutoty' 
limitation  does  not  run  as  against  the  creditors  of  the  company,  and  mere  delay  in 
giving  in  the  daim  does  not  exclude  the  creditors  from  partidpating  in  the  fund. 
See  General  Soiling  Stock  Co.,  7  Ch.  646,  and  Form  431. 

And  see  further  as  to  creditors,  post,  Chap.  XXXVII. 

Debentures. 

The  subject  of  debentures  and  debenture  stock  was  dealt  with  in  some  detail  in 
earlier  editions  of  Farts  I.  and  U.  of  Company  Precedents,  but  Part  ILL  of  Com- 
pany  Precedents  (in  its  9th  edition)  is  now  devoted  to  this  subject. 
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DiBBCTIONS  OP  OOUKT,  CbEDITOBS,  CoiTrRIBUTOBIKS,  AND  OOMMITTBE. 

Fnder  aeot  23  (1)  of  1890,  whioh  is  taken  from  ieot.  89  of  the  Bankruptoj  Act, 
1883,  the  liquidator  ia  **  to  have  regard ''  to  the  directions  of  the  creditors  or  con- 
tribatories,  or  oomtnittee  of  inspection,  and  paragraph  (3)  of  the  same  section  pro« 
Tides  that  the  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions 
in  relation  to  any  particular  matter  arising  under  the  winding-up.  The  application 
should  be  by  sunuoons  (see  Rr.  6,  6  of  1903),  supported  by  the  necessary  evidence. 

The  expression  **haTe  regard  to  the  directions  of  the  creditors,  &c.,"  does  not  How  far 
import  that  the  liquidator  must  obey  such  directions.  No  doubt  it  would  not  be  ^^^^^^  ^ 
proper  to  act  contrary  to  the  directions  so  given,  but  if  the  liquidator  thinks  that  it  ^^g^I^*  *^* 
would  not  be  expedient  to  comply  with  such  directions,  he  can  apply  to  the  Court 
for  directions,  and  the  Court  may  make  an  order  directing  him  to  disregard  the 
prior  directions.  £x  parte  Cocks ^  21  C.  Div.  405  (decided  on  similar  provisions  in 
the  Bankruptcy  Act,  1869).  Indeed,  the  liquidator  is  bound  to  consider  the  pro- 
priety of  the  directions  given  by  the  creditors,  contributories,  or  committee  of 
inspection,  for  if  those  directions  are  unreasonable,  and  he  acts  thereon,  he  may  be 
ordered  personally  to  pay  the  resulting  costs.  Ex  parte  £roum,  17  Q.  B.  DIt.  492. 
In  that  case  the  committee  of  inspection  had  directed  the  trustees  to  reject  a  proof 
on  mere  technical  grounds ;  the  trustee  had  acted  on  these  directions,  but  the  Court 
overruled  his  decision,  and  directed  that  he  should  personally  pay  the  costs,  and  the 
Court  of  Appeal  confirmed  the  decision,  and  ordered  the  trustee  personally  to  pay 
the  costs  of  the  appeal.  In  giving  judgment.  Lord  Eeher,  M.R.,  said:  ''The 
argument  comes  to  this,  that  if  a  committee  of  inspection  direct  a  trustee  to  take  a 
point  and  go  to  law  about  it,  although  the  view  of  the  committee  may  be  frivolous 
and  nonsensioal  to  the  last  degree,  yet  the  trustee  is  justified  by  their  direction  in 
spending  the  assets  of  the  estate,  and  the  judg^  hnn  no  discretion  under  such  circum- 
stances to  make  him  pay  the  costs;  In  my  opinion  that  is  not  the  meaning  of  the 
Act.  Although  the  trustee  is  to  have  regard  to  the  directions  of  the  committee,  of 
inspection,  he  is  not  thereby  justified  in  entering  into  litigation  or  otherwise  acting 
In  a  mJ^TiTiAr  which  the  judge  may  properly  consider  to  be  vexatious  and  frivolous, 
and  wasteful  of  the  property  which  he  has  to  administer.  He  is  not  justified  in  so 
actings  merely  because  a  sti:^id  committee  of  inspection— it  may  be  at  his  own 
suggestion — ^have  told  him  to  do  so,  however  honest  he  may  be  in  the  sense  that  he 
never  meant  to  do  anything  for  his  own  personal  advantage.'^  The  paramount 
authority  of  the  Court  is  even  clearer  in  a  winding-up  than  under  the  Bankruptcy 
Act,  for  sect.  12  (3)  of  1890  and  other  sections  expressly  declare  that  the  exercise  of 
the  liquidator's  powers  is  '*  subject  to  the  control  of  the  Court.'' 

Cave,  J.,  sitting  in  bankruptcy,  on  more  than  one  occasion  expressed  the  opinion  Questions  of 
that  the  liquidator  oii^ht  not  to  a;pplj  to  the  Court  for  directions  unless  there  was  law. 
srane  question  of  law  to  be  decided.    JU  Parker,  61  L.  T.  667 ;  £e  Blakesley,  29  S.  J. 
103. 

But  it  is  submitted  that  the  power  to  apply  for  diredions  under  the  Act  of  1800 
is  not  limited  in  this  way,  and  that  the  liquidator  has  a  clear  right  to  apply  to  the 
Court  for  directions  in  regard  to  any  particular  matter,  whether  it  involves  a 
question  of  law  or  a  question  as  to  the  management  or  realization  of  the  property 
of  the  company.  It  has  always  been  the  practice  hitherto  in  winding-up  to  allow 
to  the  liquidator,  whether  ofBdal  or  voluntary,  every  opportunity  of  taking  the 
Sections  of  the  Court  as  to  any  question  of  difficulty  in  regard  to  which  he  wishes 
for  gmdanoe.  For  example,  shall  he  sell  part  of  the  assets  at  a  price  offered,  or 
postpone  the  sale  in  the  hope  of  getting  a  better  price  P  Shall  he  stop  the  business, 
laid  thus  destroy  the  goodwill,  or  i^all  he  keep  it  going  for  a  while,  and  thus  have 
to  risk  further  assets  F    Shall  he  borrow  money,  although  he  can  only  obtain  it  on 
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oneroua  terms  P  Shall  he  engage  in  litigation  which  may  fail  ?  Shall  he  appeal 
to  the  Court  of  Appeal  P  Shall  he  compromise  a  claim  or  endeavonr  to  enforce  it  P 
Such  matters  maj  involve  most  difficult  questions  of  expediency,  especially  where 
the  liquidator  and  creditors  or  oontributories  or  the  members  of  the  committee  of 
inspection  are  not  of  the  same  opinion,  and  it  may  be  highly  desirable  to  take  at 
once  the  directions  of  the  Court,  and,  as  we  have  seen,  under  sect.  12  (3)  of  1890, 
the  Court  has  full  jurisdiction  to  give  directions  in  relation  to  any  particular  matter ; 
and  it  would  seem  that  to  decline  to  exercise  that  jurisdiction  merely  because  a 
matter  does  not  involve  a  question  of  law  is  contrary  to  the  intention.  It  is  a 
matter  of  everyday  occurrence  to  obtain  the  direction  of  the  Court  as  to  whether 
misfeasance  proceedings  should  be  taken. 

DiSCOVEKY. 

Ak  to  discovery  generally  by  a  liquidator,  see  mpra,  Chap.  XII.  When  an  action 
on  a  fraudulent  prospectus  comes  on  for  trial  after  the  commencement  of  a  windlng- 
np,  it  is  desirable  that  both  parties  to  the  action  shall  be  allowed  by  the  liquidator  to 
have  inspection  of  all  the  documents  of  the  company — ^per  Lord  Bnssell,  C.J. 
Dudman  v.  Altman,  Times,  March  27th,  1900. 

DlVIDEin)S. 

The  liquidator  must  of  coarse  from  time  to  time  pay  dividends  to  the  creditors, 
and  to  the  contributories  if  there  are  any  funds  available.  See,  as  to  dividends 
to  creditors,  infra,  Chap.  XXXVII. ;  and  as  to  dividends  to  contributories,  in/ra^ 
Chap.  XXXVm. 

Examination. 

Ab  to  the  public  examination  under  sect.  8  of  1890,  the  ojtcial  receiver  must  take 
the  initiative  in  obtaining  and  conducting  it ;  but  the  liquidator,  whether  he  is  or  is 
not  the  official  receiver,  may  take  part  in  it,  and  he  should  therefore  consider 
whether  it  is  expedient  so  to  do,  and  should,  if  necessary,  obtain  the  sanction  of  the 
committee  of  inspection  or  of  the  Court,  and  instruct  the  solicitor  accordingly. 
See,  farther.  Chap.  XLIII. 

AlS  to  private  examinations  (under  sect.  115  of  1862)  for  the  purpose  of  obtaining 
information,  see  Chap.  XLII. 

FiLB  OF  PaooEEDmas. 

Although  R.  20  of  1903  does  not  so  provide,  there  can  be  no  doubt  that  thd 
liquidator  is  entitled  to  examine  the  file  which  is  kept  in  the  High  Court  by  the 
registrar  pursuant  to  R.  16,  and  in  other  Courts  pursuant  to  B.  17.  See  also 
R.  148  (3). 

See  note  to  Form  16  as  to  filing  with  the  proceedings  a  memorandam  referring 
to  advertisements. 

Information  by  or  to  Official  Beceiyer. 

The  liquidator  is  bound  to  give  information  and  aid  to  the  official  receiver  nndec 
sect.  4  (3)  of  1890»  and  under  sect.  25  (2)  of  1890  is  bound  to  answer  inqniiiee  of 
Board  of  Trade ;  and  see  sect,  20  (3)  of  1890. 

On  the  other  hand,  tlie  official  receiver  is  bound  to  give  information  to  th<( 
liquidator  under  R.  144  (3)  of  1903. 
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liAITDLOBDS. 

The  fiqmdator  most  have  regard  to  the  rights  of  landlords  of  any  property  held 
by  the  company,  and  must  protect  the  assets  of  the  company  as  far  as  may  be. 
See  Chap.  XXXV. 

Where  the  company  holds  leaseholds  and  is  insolyent,  the  liquidator  shoold 
consider  carefully  whether  it  is  or  is  not  desirable  to  keep  the  leaseholds  for  the 
benefit  of  the  windiug-np.  The  Companies  Acts,  1862  to  1900,  do  not  inrest  the 
liquidator  with  any  power  to  disclaim  leaseholds ;  nevertheless  if  he  gives  notice  to 
the  landlord  abandoning  them,  the  landlord  cannot  claim  payment  of  the  rent  in 
fall  as  part  of  the  expenses  of  the  liquidation,  and  accordingly  cases  may  arise  in 
which  it  is  desirable  thus  to  abandon  the  asset.  On  the  other  hand,  if  the  liquidator 
keeps  on  leaseholds  for  the  benefit  of  the  winding-up  he  will  generally  have  to  pay 
the  rent  in  full  as  part  of  the  expenses  of  the  winding-up.  See  farther,  Chap.  XXXV. 
m/rfl. 

See,  as  to  proofs  by  landlords  in  respect  of  future  rent,  &o.,  Panther  Lead  Co,, 
(1896)  1  Ch.  978;  New  Oriental  Bank  Cknporation  (No.  2),  (1895)  1  Ch.  753 ;  Oraiff'e 
Clam,  (1895)  1  Ch.  267. 

LinaATiON. 

The  liquidator  may  bring  or  defend  any  legal  jirooeedings  in  the  name  and  on 
behalf  of  the  company,  but  only  with  the  sanction  of  the  Court  or  of  the  committee 
of  inspection  (sect.  12  (1)  of  1890) ;  and  if  no  committee,  see  B.  188  of  1903,  t^fra, 
p.  288. 

It  would  seem  that  the  sanction  is  only  required  as  regards  external  proceedings 
which  have  to  be  taken  in  the  name  of  the  company.  No  such  sanction  is  required 
in  the  case  of  legal  proceedings  by  the  liquidator  in  his  official  name  to  recover 
moneys  due  from  a  contributory,  nor,  it  is  conceived,  in  the  case  of  applications  in 
the  winding-up  which  the  liquidator  can  make  in  his  official  name,  e.ff.,  under 
Beot.  10  of  1890,  or  sect.  23  (3)  of  1890. 

As  to  a  liquidator  allowing  proceedings  to  be  taken  by  another  person  in  his 
name,  see  Fowler  y.  BroaeTe,  #e.  Co.,  (1893)  1  Ch.  724 ;  W.  N.  (1894)  166 ;  An^lo- 
Sardinian  Antimony  Co.,  W.  N.  (1894)  156. 

The  liquidator  is  bound  to  collect  and  get  in  the  assets,  and  for  that  purpose  to 
take  all. necessary  legal  proceedings ;  and  accordingly  he  should  ascertain  what 
rights  and  claims  there  are  which  it  appears  to  be  proper  to  enforce  by  legal  pro- 
ceedings, and  what  legal  proceedings  against  the  company  it  is  desirable  to  defend 
and  resist,  and  he  should  obtain  the  sanction  of  the  committee  of  inspection  to  his 
taking  or  defending  such  proceedings,  and  to  his  emplojring  a  solicitor  for  the 
purpose;  and  if  the  committee  of  inspection  refuses  to  sanction  that  which  he 
considers  it  proper  to  do,  the  liquidator  should  go  to  the  Court  for  directions, 
under  sect.  23  (3)  of  1890  ;  and  even  if  the  Committee  grants  its  sanction  it  seems 
proper  for  the  liquidator  to  go  to  the  Court  where  he  considers  that  the  proceedings 
may  involve  the  assets  in  risk,  and  that  it  is  desirable  to  obtain  the  approval  of  the 
Court. 

As  to  costs  of  legal  proceedings : — 

(a)  As  between  the  liquidator  and  the  assets — 

JPrimdfaeie  the  liquidator  is  entitled  to  be  paid  out  of  the  assets  his  costs  of  aU 
prooeedings  properly  taken  or  defended  by  him.  Silver  Valley  Mines,  21  C.  B.  381 ; 
JUtjfnee  Fork  Qolf  Club,  (1899)  1  Q.  B.  961.  But  costs  improperly  incurred  may  be 
disaBowed  {S.  C),  even  though  the  prooeedings  were  sanctioned  by  the  committee. 
17  Q.  B.  B.  492. 
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(b)  As  between  the  liquidator  and  the  other  pariy  to  the  proceedings — 
If  the  other  party  is  saooessfnl',  he  should  get  his  costs  (Baihy  and  LdothanCi 
ease,  8  £q.  97 ;  EzparU  Smith,  3  Gh.  125 ;  Home  Invetiment  Society,  14  G.  D.  167) ; 
«nd  the  liquidator,  eren  where  he  is  also  the  o£Boial  reoeiyer,  should  bear  in  mind 
that  if  he  is  unsuccessful  he  may,  in  special  circumstances,  be  ordered  personally  to 
pay  the  costs,  and  left  to  take  his  chance  of  getting  recouped  out  of  the  assets. 
Soutulow  Brewery  Co.,  W.  N.  (1896)  46;  IF.  PoweU  and  Sont,  (1896)  1  Ch.  681  ; 
Western  Countiee,  ^c.  Co,,  (1897)  1  Gh.  617,  632 ;  ExparU  Bamee,  (1896)  A.  G.  146. 
But  he  may  appeal  from  such  an  order  {Silver  VdUey  Minee,  eupra),  eren  when  it  is 
made  in  the  Gounty  Gourt.    Baynee  Park  Golf  Club,  (1899)  1  Q.  B.  961. 

The  Gourt  of  Appeal  generally  makes  a  simple  order  to  pay  costs  against  a  liqui- 
dator who  upon  an  appeal  is  tmsnooeesful.  Ferrao^e  eate,  9  Gh.  355 ;  City  and 
County  Co.,  13  G.  D.  483  ;  Silver  Valley  Mines,  21  G.  D.  881 ;  Ex  parte  Strawbridge, 
2b  G.  Diy.  266.  In  Salitbury-Jones*  ease,  (1895)  1  Gh.  338,  it  was  laid  down  in  the 
Gourt  of  Appeal  that  the  order  should  be  to  pay  **  out  of  the  assets,"  and  that  it 
was  not  the  practice  to  order  the  liquidator  to  pay  the  costs  personally,  imless  he 
had  done  something  to  make  himself  personally  liable.  But  the  application  in  that 
case  was  by  a  contributory  whom  the  liquidator  had  placed  on  the  list,  and  in 
settling  the  list  the  liquidator  fulfils  duties  of  a  ^iKwi- judicial  character.  On  a 
successful  appeal  by  persons  against  whom  an  order  had  been  made  on  their 
attempting  to  stay  a  misfeasance  summons,  the  order  was  that  the  liquidator,  who 
was  also  the  official  receiyer,  should  pay  the  costs.  tFeatem  Countiee,  ^.  Co., 
(1897)  1  Gh.  617,  632.  A  Gourt  of  first  instance  has  not  uncommonly  ordered  a 
^quidator  failing  in  some  proceeding,  before  the  Gourt  to  pay  the  costs  to  the  other 
party,  and  to  take  thera  out  of  the  assets.  SicheWs  case,  3  Gh.  119  ;  Freehold  Zand 
Co.  V.  Spargo,  W.  N.  (1869)  160  ;  Borough  Commercial  and  Building  Society,  Vaughan 
Williams,  J.,  14  Feb.  1893 ;  and  Forms  428,  509,  and  662a.  And  see  Ex  parte 
Zeieesterthire  Banking  Co.,  14  Q.  B.  D.  48 ;  and  Ex  parte  Strawbridge,  25  G.  Diy.  266.  * 

More  commonly  where  there  is  no  suggestion  that  the  assets  are  or  may  be 
<lefioient,  the  order  directs  the  liquidator  to  pay  the  costs  out  of  the  assets  of  the 
company.  As  to  the  effect  of  such  an  order  and  the  priority  which  it  giyee,  see 
Zondon  MetaHurgieal  Co.,  (1895)  1  Gh.  758,  where  the  authorities  are  all  fully  dis- 
xmssed,  including  ffonte  Investment  Society,  14  G.  1).  167;  DonUnion  of  Canada 
Plumbago  Co.,  27  G.  D.  33 ;  Ex  parte  Bentley,  12  G.  D.  857 ;  Cape  Breton,  17  C.  D- 
205  ;  Ex  parte  Percival,  6  £q.  519 ;  Be  Bronjield  Co.,  23  G.  D.  519 ;  and  Stqffbrdshire 
Gas  and  Coke  Co.,  (1893)  3  Gh.  523. 

In  adopting  proceedings  commenced  by  the  company  before  winding-up,  the 
liquidator  incurs  a  personal  risk  as  to  costs.  Zondon  Drapery  Stores,  (1898)  2  Gh. 
684. 

As  to  allowing  proof  for  costs  of  proceedings  tor  rescission  of  contract  to  take 
Shares  conmienced  before  winding-up,  see  British  Gold  Fields  of  West  Jfrica,  (1899) 
2  Gh.  7. 

MESTIKas. 

As  to  meetings  of  creditors  and  contributories,  see  sect.  23  of  1890,  Br.  121 — 131 
of  1903,  Ghap.  XXXVI. 

Misfeasance. 

It  is  the  duty  of  the  liquidator  to  inyestig^te  the  affairs  of  the  company  in  detail, 
and  to  ascertain  whether  any  of  the  offioerB  or  employ^i  haye  committed  any  mis- 
feasance or  breach  of  trust.  For  that  purpose  he  should  examine  the  books  and 
documents  of  the  company,  and  make  all  necessary  inquiries,  an4.  shpi^,  if  n^ 


Digitized  by 


Google 


UQUIDATOBS*  ?7S 

be,  examine  persons  capable  of  giying  information  mider  sect.  115  of  the  Act  of 
1862,  and  farther,  if  necessary,  eihonld  take  proceedings  imder  sect.  10  of  1890,  or 
by  action,  as  he  may  be  advised.    See,  farther,  Ohap.  XLIV. 

Possession. 

See,  as  to  possession,  Br.  78,  79,  iupra,  p.  268. 

Having  regard  to  B.  78,  any  interference  with  the  possession  of  the  liquidator  is 
a  contempt  of  Conrt,  and  may  be  ponished  by  committal  or  restrained  by  injunction. 
jimes  Y.  Birkmhead  Boeky  30  Beav.  332 ;  Hawk%n$  v.  Gathereole,  1  Drewry,  12 ; 
Helmore  v.  Smith,  35  0.  D.  447 ;  Oswald  on  Contempt,  2nd  ed.  p.  77>  The  proper 
coarse  for  a  person  whose  rights  are  prejudiced  by  the  appointment,  or  wrongfully 
impeded  by  the  possesion  of  ^e  liquidator,  is  to  apply  to  the  Court.  Mtuaell  v. 
Eatt  Anglian  Mmlway,  3  liac.  &  G.  117 ;  Eenry  Found,  Son,  and  Hutehina,  42 
C.  D.  402. 

In  the  matter  of  taking  possession,  the  liquidator  must  exercise  much  discretion. 
Thus,  as  regards  leaseholds,  the  question  whether  it  is  expedient  to  take  possession 
or  not  is  one  which  may  require  the  most  careful  consideration.  See  tupra,  p.  277, 
Ohap.  XXXV. 

Again,  as  to  property  which  is  in  mortg^age,  it  may  be  that  in  taking  possession 
the  liquidator  would  be  bound  to  make  heavy  outlay  in  order  to  preserve  the  pro- 
perty, and  yet  it  may  be  doubtful  whether,  after  realization,  there  will  be  any 
margin  for  the  company,  so  that  in  the  result  the  liquidator  may  spend  on  the 
asset  for  the  benefit  of  the  secured  creditor  moneys  which  would  otherwise  be 
applicable  to  the  payment  of  dividends  for  the  unsecured  creditors.  Accordingly, 
in-sneh  case  the  liquidator  should  take  the  utmost  care  to  ascertain  that  there  is 
an  assured  margin,  and  that  the  expenditure  of  any  of  the  free  assets  will  enure 
for  the  benefit  of  the  unsecured  creditors,  and  not  for  the  benefit  of  the  secured 
creditors.  Unless  the  liquidator  is  satisfied  as  to  this,  he  ought  to  apply  to  the 
Court  for  directions,  or  should  leave  the  secured  creditors  to  themselves  to  take 
poeseesion  and  make  the  best  they  can  of  the  asset. 

It  must  also  be  borne  in  mind  that  the  property  of  the  company  is  only  that 
which  **  ultimately  turns  out  to  be"  its  property,  and  that  the  trustee  in  bank- 
ruptcy of  a  person  who  has  fraudulently  conveyed  property  to  the  company  may 
have  a  better  title  than  the  liquidator.  See  Me  Hirth,  (1899)  1  Q.  B.  612,  624  ;  Re 
£ly,  Ex  parte  Trustee,  48  W.  B.  693.  Ab  to  an  act  of  bankruptcy  by  assigning  all 
a  man's  goodwill  and  businees,  see  Be  Bayment,  Ex  parte  Farher,  80  L.  T.  807. 

Bates  and  Taxes. 

.    As  regards  rates  and  taxes,  see  Blazer  Firelighter,  (1895)  1  Oh.  402,  and  it\fra, 
pp.  426,  490. 
As  to  arrears  of  water  rates,  see  Be  Flack,  Ex  parte  Berry,  (1900)  1  Q.  B.  32. 

Belbabe. 

When  the  winding-up  is  completed,  the  liquidator  should  apply  for  his  release. 
1^  matter  is  dealt  with  in  Ohap.  L. 

Eemttneration. 
,   The  xemimeiaftion  of  th^  liquidator  is  dealt  with  in  Ohap.  XXTTT. 
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BESTEAiNiNa  Actions. 

It  IB  the  duty  of  the  liquidator,  as  far  as  possible,  to  prevent  any  waste  of  the 
assets  by  undue  litigation.  Seot.  87  of  the  Act  of  1862  expressly  provides  that 
' '  when  an  order  has  been  made  for  the  winding-up  of  a  oompany  under  this  Act, 
no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  oommenoed  against 
the  company  except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the 
Court  may  impose  "  ;  and  accordingly,  if  any  action  or  proceeding  is  commenoed 
or  proceeded  with  in  violation  of  this  enactment,  the  liquidator  should  take  the 
necessary  steps  to  stop  it.    See,  further,  Chap.  XXXIU. 

Saubs  of  Pbopebty. 

It  is  the  duty  of  the  liquidator  to  sell  and  realize  the  property  of  the  company, 
and  he  can  do  this,  under  sect.  12  of  1890,  without  the  sanction  of  the  Court  or  of 
the  committee  of  inspection.    See  further,  as  to  sales.  Chap.  X. 

SoLiorroE  or  Agent  (Appointmbnt  of). 
As  regards  the  appointment  of  solicitors  and  agents,  see  Chaps.  XX.  and  XXXI. 

Special  Manaqeb. 

When  the  official  receiver  becomes  liquidator,  whether  provisionally  or  otherwise, 
he  has  power  to  apply  for  the  appointment  of  a  special  manager.    See  Chap.  XL 

Teansfeb  of  Actions. 
As  to  the  transfer  of  actions  and  proceedings,  see  Chaps.  XL.  and  XLI. 

Tbtjstee:  Liquidatob  how  fab. 

The  assets  are  to  some  extent  impressed  with  a  trust.  Oriental  Inland  Steam  Co,, 
9  Ch.  667;  KnowUs  v.  Seott,  (1891)  1  Ch.  717;  Eilh  WaterfaU  Co.,  (1896)  1  Ch. 
947 ;  and  see  mpra,  p.  267.  But  under  R.  78  of  1903,  the  liquidator's  position  is 
likened  to  that  of  a  receiver  appointed  by  the  Court,  and  <'  I  cannot  agree  that  the 
position  of  a  trustee  is  just  the  same  as  that  of  a  receiver  and  manager.''  Per 
Rigby,  L.  J.,  Harrit  v.  Sleep,  (1897)  2  Ch.  80,  85. 

Nevertheless,  where  a  liquidator  sold  the  undertaking  of  a  company  nominally  to 
a  new  company,  but  really  and  secretly  to  himself,  the  Court  set  the  sale  aside. 
SilhsUme  and  Haigh  Moor  Coal  Co,  v.  Edey,  (1900)  1  Ch.  167. 

Two  OB  HOBB  LiQXTIDATOBS. 

Sect.  92  of  1868. — ^  *  *  In  all  cases  if  more  persons  than  one  are  appointed  to  the 
oiBoe  of  [official]  liquidator,  the  Court  shall  dedare  whether  any  act  hereby  required 
or  authorized  to  be  done  by  the  [official]  liquidator  is  to  be  done  by  all  or  any  one 
or  more  of  such  persons. 

This  power  may  be  exercised  at  any  stage  of  the  winding-up.  Midland  Land^ 
^c.  Corporation,  W.  N.  (1887)  68. 

But  in  the  absence  of  express  authority,  the  liquidators,  where  there  aie  several, 
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must  an  oonaor,  and  liaye  no  power  to  delegate  to  anj  one  or  more  of  themselyea 
any  of  the  powers  and  anthorities  irhioh  are  vested  in  them  jointly.  It  may, 
howeyer,  be  that  if  they  all  decide  on  a  particnlar  act  (tf.y.,  the  aooeptanoe  of  a 
partionlar  bill  of  exchange),  they  can  authorise  one  of  themselyes  to  sign  for  all 
(Lofkhn  and  Mediterranean  Bank,  3  Gh.  654 ;  6  Ch.  211) ;  but  it  has  not  been  so 
decided,  and  it  would  be  nnwise  to  act  on  this  footing.  See  also  Agra  and  Matter' 
man's  Bank,  6  Gh.  206. 

Where,  however,  by  order  under  sect.  92,  lees  than  the  full  number  are  empowered 
to  aot,  such  order  is  dearly  effective,  and  the  authorized  number  can  even  convey 
the  legal  estate  in  property  vested  in  the  company  unless  the  legal  estate  has  been 
vested  in  the  liquidators  under  seet.  20  (3)  of  the  Act  of  1862.  Ehtworth  and  T%dy*i 
Contract^  42  Gh.  Div.  49. 

YBSTiKa  Obdebs  (sbot.  203  of  1862). 

In  the  case  of  an  unregUtered  company  the  Gourt  may,  in  certain  cases,  make  an 
order  vesting  the  property  of  such  company  in  the  liquidators.  The  order  may  be 
made  on  motion  ex  parte.  Albert  Life^  18  W.  R.  91.  For  instances  of  orders,  see 
Britannia  Permanent  Building  Society,  63  L.  T.  304 ;  Mnoorth  and  TidyU  Contract^ 
42  G.  Div.  49 ;  and  Form  192  b,  below.  The  order  in  Oriental  Bank  Corporation 
(24  June,  1884)  was  only  partial,  viz.,  '^  that  all  such  property  of  the  said  corpora- 
tion, wheresoever  situate  out  of  the  jurisdiction  of  the  Gourt,  is  to  be  vested  in  the 
official  liquidator,*'  &c.  In  the  case  of  the  Bank  of  Bgypt,  the  winding-up  order 
made  by  Stirling,  J.,  10  Nov.  1887,  declared  <<that  all  acts  to  be  done  by  the 
official  liquidator  may  be  done  by  the  official  liquidators  hereby  appointed  jointly, 
or  by  any  one  or  two  of  them,"  and  ordered  that  ''  all  such  property,  real  and 
personal,  including  all  interest,  claims,  and  rights  into  and  out  of  property  as  may 
belongs  to  or  be  vested  in  the  company  or  to  or  in  any  person  or  persons  in  trust  for 
or  on  behalf  of  the  company,  do  vest  in  the  said  official  liquidators." 

The  effect  of  this  order  is  that  the  property  vests  in  the  liquidator  iu  his  official 
capacity  only,  and  he  cannot  be  made  personally  liable  in  an  action.  Graham  v. 
Edge,  20  Q.  B.  Div.  683. 


Upon  the  applicon  by  Bummons,  dated,  &c.,  of  the  aboye-named  Form  192b. 
bank,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading  Vestimr  ordw 
the  order  to  wind  up,  dated,  &c.,  and  the  afft  of,  &c.    It  is  ordered  in  case  of 
that  all  such  ppty,  real  and  personal,  of  the  above-named  bank,  where-  JJ^^^^*^ 
Boeyer  situate,  including  aU  interest,  claims,  and  rights  of  the  sd  bank 
in,  to,  and  out  of  ppty,  real  and  personal,  and  including  things  in 
action,  as  belongs  to  or  is  vested  in  the  aboye-named  bank,  or  to  or  in 
any  person  or  persons  on  trust  for  or  on  behalf  of  the  aboye-named 
bank,  or  any  part  of  such  ppty,  do  yest  in  C.  J.  6.,  the  oft  recr  and 
liqr  of  the  aboye-named  bank,  by  his  official  name.    English,  Scotiishf 
and  Australian  Chartered  Bank  (00102  of  1893),  Eeg.,  5th  Aug.  1893. 
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CHAPTER  XXII. 

cx>mmittee  of  inspection  (powers,  proceedings,  and 
remuneration)- 


Creditors  and 
oontributories 
to  be  on 
oommittee. 


Meetingfl. 

Qaorom. 
Resignation. 


Vacating 
office. 


Remoyal. 


Filling 
vacancies. 


As  to  nominating  and  appointing,  see  Chape.  XVII.  and  XVIII. 

As  to  resummoning  first  meetings  of  creditors  and  oontributories,  and  other  pro- 
ceedings where  creditors  and  others  are  not  properly  represented  on  the  oommittee 
of  inspection,  see  Itadftyrd  and  Bright^  Ltd,,  (1901)  1  Ch.  272,  735. 

Sect.  9  of  1890.— (1)  A  oommittee  of  inspection  appointed  in  pursuance  of  this 
Act  shall  consist  of  persons  being  creditors  or  oontributories  of  the  company  or  per- 
sons holding  general  powers  of  attorney  from  such  persons  in  such  proportions  as 
may  be  agreed  on  by  the  meetings  of  creditors  and  oontributories  or  as,  in  case  of 
difference,  may  be  determined  by  the  Court. 

(2)  The  committee  of  inspection  shall  meet  at  such  times  as  they  from  time  to 
time  appoint,  and,  failing  such  appointment,  at  least  once  a  month  ;  and  the  liqui- 
dator or  any  member  of  the  committee  may  also  call  a  meeting  of  the  committee  as 
and  when  he  thinks  necessary. 

(3)  The  committee  may  act  by  a  majority  of  their  members  present  at  a  meeting, 
but  shall  not  act  unless  a  majority  of  the  committee  are  present  at  the  meeting. 

(4)  Any  member  of  the  committee  may  resign  his  office  by  notice  in  writing 
signed  by  him,  and  delivered  to  the  liquidator. 

(6)  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  arranges 
with  his  creditors,  or  is  absent  from  five  consecutive  meetings  of  the  oommittee 
without  the  leave  of  those  members  of  the  committee  who  together  with  himself 
represent  the  creditors  or  oontributories  as  the  case  may  be,  his  office  shall  there- 
upon become  vacant. 

(6)  Any  member  of  the  oommittee  representing  creditors  may  be  removed  by  an 
ordinary  resolution  at  any  meeting  of  creditors  of  which  seven  days'  notice  has  been 
given,  stating  the  object  of  the  meeting.  Any  member  of  the  committee  repre- 
senting oontributories  may  be  removed  by  an  ordinary  resolution  at  any  meeting  of 
oontributories,  of  which  seven  days'  notice  has  been  g^ven  stating  the  object  of  the 
meeting. 

(7)  On  a  vacancy  ooouning  in  the  office  of  a  member  of  the  oommittee,  the  liqui- 
dator shall  forthwith  summooi  a  meeting  of  oreditonorol  oontributories,  as  the  case 
may  require;  for  the  purpose  of  filling  the  vaoanoy,  and  the  meeting  may,  by  reso- 
lution, re-appoint  the  same  or  appoint  another  creditor  or  contributory  to  fill  the 
vacancy. 

(8)  The  continuing  members  of  the  oommittee,  provided  there  be  not  less  than 
two  such  continuing  members,  may  act  notwithstanding  any  vaoanoy  in  their 
body. 
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(9)  If  there  be  no  committee  of  inspection,  any  act  or  thing  or  any  direction  or  Board  of 
permiflidon  by  this  Act  authorized  or  required  to  be  done  or  given  by  the  committee  Trade  to  act 
may  be  done  or  given  by  the  Board  of  Trade  on  the  application  of  the  liquidator.       Mn^^tee 

[This  section  is  taken,  with  variations,  from  sect.  22  of  the  Bkcy.  Act,  1883.] 

B.  188  of  1908. — ^Where  there  is  no  committee  of  inspection,  any  functions  of  the 
committee  of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the 
'directions  of  the  Board,  be  exercised  by  the  official  receiver.  [Formerly  K.  169  of 
1890,  taken  from  Bkcy.  B.  337.] 

B.  800  (8)  of  1908. — ^No  defect  or  irregularity  in  the  appointment  or  election  of  a  Irregularity. 
....  member  of  a  committee  of  inspection  shall  vitiate  any  act  done  by  him  in  good 
faith.     [Formerly  R.  177  (2)  of  1890,  taken  from  sect.  143  (2)  of  Bkcy.  Act,  1883.] 

fleet.  88  (1)  of  1890.— Subject  to  the  provisions  of  the  Companies  Acts,  the  liqui-  Control  by 
dator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  shall,  in  the  committee, 
administration  of  the  property  of  the  company  and  in  the  distribution  thereof 
amongst  its  creditors,  have  regard  to  any  directions  that  may  be  given  by  resolution 
of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committee  of 
inspection,  and  any  directions  so  given  by  the  creditors  or  contributories  at  any 
jgenerai  meeting  shall  in  case  of  conflict  be  deemed  to  override  any  directions  given 
by  the  committee  of  inspection,    [From  sect.  89  (1)  of  Bkcy.  Act,  1883.] 

B.  139  of  1908. — ^Neither  the  liquidator  nor  any  member  of  the  committee  of  Restriction 
inspection  of  a  company  shall,  while  acting  as  liquidator  or  member  of  such  com-  of  purchase 
mittee,  ei^cept  by  leave  of  the  Courts  either  directly  or  indirectly,  by  himself  or  any  ^f  gw)ds  by 
partner,  clerk,  agent,  or  servant,  become  purchaser  of  any  part  of  the  company*s     " 
assets.    Any  such  purchase  made  contrary  to  the  provisions  of  this  rule  may  be  set 
aside  by  the  Court  on  the  application  of  the  Board  of  Trade  or  any  creditor  or  con- 
tributory, and  the  Court  may  make  such  order  as  to  costs  as  the  Court  shall  think 
fit.     [Formerly  R.  156  of  1890,  taken  from  Bkcy.  R.  316.    A  partner  may  purchase 
on  his  own  account.    ^  Oallardy  4  Manson,  52.] 

As  to  the  cost  of  obtaining  the  sanction,  see  R.  142  of  1903,  infra, 

B.  141  of  1908. — ^No  member  of  a  committee  of  inspection  shall,  except  under  Profits 
and  with  the  sanction  of  the  Court,  directly  or  indirectly,  by  himself  or  any  forbidden, 
employer,  partner,  derk,  agent,  or  servant,  be  entitled  to  derive  any  profit  from 
any  transaction  arising  out  of  the  winding-up,  or  to  receive  out  of  the  assets 
any  payment  for  services  rendered  by  him  in  connection  with  the  administration  of 
the  assets,  or  for  any  goods  supplied  by  him  to  the  liquidator  for  or  on  account  of 
the  company.  If  it  appears  to  the  Board  of  Trade  that  any  profit  or  payment  has 
been  made  contraiy  to  the  provisions  of  this  rule,  they  may  disallow  such  payment 
or  recover  such  profit,  as  the  case  may  be,  on  the  audit  of  the  liquidator's  accounts. 

[This  rule,  formerly  R.  158  of  1890,  is  taken  from  R.  317  of  the  Bankruptcy 
Rules,  1886.  Having  regard  to  the  decision  in  Ex  parte  Gallard,  (1896)  1  Q.  B.  68, 
on  that  rule,  the  sanction  of  the  Court  cannot  be  gfiven  after  the  profit  has  been 
derived ;  it  must  be  obtained  before  the  business  is  undertaken.  See,  also,  same 
case  as  to  what  is  the  profit  derived  in  the  case  of  a  solicitor,  and  what  is  the  effect 
of  a  derk  of  the  liquidator's  solidtor  being  on  the  conmiittee.] 

B.  148  of  1908. — ^In  any  case  in  which  the  sanction  of  the  Court  is  obtained  under 
the  two  last  preceding  rules,  the  cost  of  obtaining  such  sanction  shall  be  borne  by 
the  persons  in  whose  interest  such  sanctioi^  is  obtained,  and  shall  not  be  payable 
ont  of  the  ocnapany's  assets.  [Formerly  R.  1 59  of  1890,  taken  from  Bkoy.  R.  316  (2). 
R.  140  only  relates  to  liquidatopi.] 
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B.  148  of  1908. — ^Where  ihe  sanction  of  the  Oonrt  to  a  payment  to  a  member  of  a 
oommittee  of  inspection  for  services  rendered  "by  him  in  oonneotion  with  the  admi- 
nistration of  the  oompaD7*s  assets  is  obtained,  the  order  of  the  Ooort  shall  spedfj' 
the  nature  of  the  services,  and  shall  onlj  be  given  where  the  service  performed  is  of 
a  special  nature.  Except  by  the  express  sanction  of  the  Court  no  remuneration  shall, 
under  any  circumstances,  be  paid  to  a  member  of  a  committee  for  services  rendered 
by  him  in  the  discharge  of  the  duties  attaching  to  his  office  as  a  member  of  such  com* 
mittee.  [R.  160  of  1890  (amended),  taken  from  fikcy.  B.  317a.  But  see  Form  207, 
infra.  As  to  the  taxation  of  charges,  see  Br.  160  to  168  of  1903,  and  Chap.  XLYII.] 


Powers  and  Duties  of  Committee. 

Hie  powers  and  dnties  of  the  committee  of  inspection  seem  to  be  as  stated  bdow 
(but  the  list  is  probably  not  exhaustive) : — 

1.  To  fix  the  remuneration  of  the  liquidator,  unless  the  Court  otherwise  orders 
(R.  187  (1)  of  1903),  but  subject  to  the  remuneration  being  reduced  by  the  Court  on 
the  application  of  the  Board  of  Trade.     (R.  137  (2).) 

2.  To  apply  to  the  Board  of  Trade,  in  a  proper  case,  to  *<  authorize  the  liquidator 
to  make  his  payments  into  and  out  of  such  other  bank,"  than  the  Bank  of  England, 
**  as  the  committee  may  select"  (see  sect.  11,  sub-s.  3,  of  1890,  and  Chap.  XXY.) ; 
and  to  provide  for  the  countersigning  of  the  liquidator's  cheques  on  such  aocount. 
(See  R.  148  of  1903.) 

3.  To  request  the  Board  of  Trade  to  invest  in  Gk>vemment  securitiee  any  amount 
of  the  cash  balance  standing  to  the  credit  of  the  company's  account,  which  in  their 
opinion  is  in  excess  of  what  is  required  for  the  time  being  to  answer  demands  in 
respect  of  the  company's  estate.  (Sect.  17,  sub-s.  1,  of  1890 ;  R.  151  of  1903,  and 
end  of  Chap.  XXV.) 

4.  To  request  the  Board  of  Trade  to  sell  securities  to  raise  money  which  in  their 
opinion  is  required  to  answer  such  demands.  (Sect.  17,  sub-s.  2,  of  1890,  and 
B.  151  of  1903.) 

5.  To  sanction  or  refuse  to  sanction  the  liquidator's — 

(a)  Carrying  on  the  business  of  the  company.    (See  Chap.  XXVI.) 

(b)  Bringing  or  defending  any  leg^  proceedings  in  the  name  and  on  behalf  of 

the  company.     (See  Chap.  XXXII.) 

(c)  ExemisiDg  any  powers  under  sects.  159  or  160  of  1862  (entering  into  g^eral 

schemes  of  liquidation  or  compromises :  Chap.  XL VI.). 

(d)  Employing  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any  buai* 

ness  which  the  liquidator  is  unable  to  take  or  do  himself  (the  sanction 
being  obtained  before  the  employment,  except  in  urgent  cases).  (Sect.  12 
of  1890,  and  Chap.  XX.) 

(e)  Making  any  call  (sect.  13  of  1890 ;  and  as  to  summoning  meetings,  &o.,  to 

obtain  the  sanction  of  the  committee,  see  B.  86  of  1903,  and  Chap. 
XXXVIII.). 

6.  To  require  the  liquidator  to  submit  the  *'  Becord  Book  "  and  "  Cash  Book," 
and  any  other  requisite  books  and  vouchers  to  them,  at  least  once  every  three  months, 
and  oftener,  if  they  think  fit.    (B.  150  (2)  of  1903,  and  Chap.  XXIV.) 

7.  To  see  that  such  "  Becord  Book  "  properly  records  all  minutes  and  proceed- 
ings had  and  resolutions  passed  at  any  meeting  of  the  oommittee,  &c.  (see  B.  149  of 
1908) ;  and  that  the  Cash  Book  contains  proper  entries  in  accordance  with  B.  150  (1 ) 
of  1903,  and  B.  159,  and  Chap.  XXTV. 

8.  To  audit,  not  less  than  once  every  three  montha,  the  **  Cash  Book,"  and  certify 
therein  tlie  day  of  audit.    (B.  152  of  1908,  Chap.  XXIV.) 
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9.  To  require  the  liquidator,  when  he  oarries  on  the  bnsinefls,  dnoe  at  least  in 
every  month  to  snbmit  his  trading  account,  yerified  by  affidavit,  to  the  committee, 
or  some  member  thereof  appointed  for  the  purpose,  who  is  to  examine  and  certify 
the  same.     (R.  164  (2),  Chap.  XXIV.) 

[N.B. — **The  provisions  of  these  Rules  as  to  liquidators  and  their  aooounts  shall 
not  apply  to  the  official  receiver  when  he  is  liquidator,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  from  time  to  time  direct."   (R.  187  (3)  of  1908.)] 

10.  To  give  any  directions  (which,  however,  may  be  overruled  by  general  meetings 
of  creditors  and  contributories)  to  the  liquidator  with  regard  to  the  administration 
of  the  property  of  the  company,  and  the  distribution  thereof  amongst  its  creditors. 
(See  sect.  23,  sub-s.  1,  of  1890.) 

The  committee  of  inspection  exercise  their  powers  by  resolution  passed  by  '^a 
majority  of  their  members  present  at  a  meeting,  but  shall  not  act  unless  a  majority 
of  the  committee  are  present  at  the  meeting.*'     (See  sect.  9  (3),  supra,) 

This  means  that— although  there  is  no  quorum,  apparently  for  any  purpose^ 
ttnlees  more  than  half  of  the  total  committeemen  are  present — ^if  there  is  a  quorum, 
any  niunber  exceeding  half  of  them  may  do  any  act  which  the  committee  is 
empowered  to  do  by  the  Act  or  Rules.  There  is  no  provision  for  the  appointment 
of  a  chairman. 

It  is  usual  for  the  liquidator  (whether  official  receiver  or  outside  liquidator)  to 
attend  the  meetings  and  preside  as  chairman,  but  in  his  absenoe,  there  seems  to  be 
no  objection  to  the  committee  appointing  one  of  their  number  present  at  the 
meetiiig  to  preside  as  chairman  thereof.  But  the  liquidator  has  no  right  to  vote  on 
the  resolution,  and,  q%usre,  whether  any  other  chairman  has  a  casting  vote. 

If  any  differenoe  of  Opinion  exists  the  chairman  will  put  the  question  to  the  vote, 
tud  the  decision  of  the  majority  will  bind  the  meeting  and  the  committee  (see  eupra) ; 
but  any  directions  given  may  be  overridden  by  the  creditors  or  contributories  in 
general  meeting.     (See  sect.  23  (1)  of  1890.) 

Kecord  Book  and  Minutes. 

ByR.  149  of  1903  (R.  143  of  1890  amended),  ''The  official  receiver,  until  a 
liquidator  is  appointed  by  the  Court,  and  thereafter  the  liquidator,  shall  keep" 
a  Record  Book  '<  in  which  he  shall  record  "  (inter  alia) ' '  all  minutes,  all  proceedings 
had  and  resolutions  passed  at  any  meeting  ....  of  the  committee  of  inspection  "  ; 
and  it  is  obvious,  therefore,  that  only  he,  and  not  the  committee,  can  make  entries 
in  this  book,  though  R.  149  (2)  requires  him  to  submit  the  book  to  the  committee 
when  required,  and  not  less  than  once  every  three  months. 

But,  although  not  required  by  the  Act  or  Rules  to  do  so,  the  committee  should 
keep  a  minute  book  recording  all  their  proceedings,  and  the  minutes  of  each 
meeting  should  be  signed  as  oorreot  by  the  members  present  thereat. 


The  first  entry  in  the  record  book  or  the  minute  book  should  be  a  copy  of  tha 
order  of  the  Court  appointing  the  liquidator  and  the  committee,  if  any ;  this  order 
will  show  what  members  of  the  committee  are  creditors  and  what  contributories. 
The  following  will  show  the  mode  of  entering  the  minutes : — 

Meeting  of  the  committee  of  inspection,  held  at on the Form  193. 

day  of •    Present,  A.,  B.,  0.  and  D.,  members  of  the  committee,,  -^^ 

and  E.,  the  liqr.  meeting  of 
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oommittee  of        In  the  chair,  E. 

inspedaon.  rpj^^  notice  convening  the  meeting  was  read. 

The  liqr  stated  that  he  was  in  treaty  for  the  sale  of  the  coy's 
business  as  a  going  concern,  and  that,  in  his  opinion,  it  was  desirable 
to  keep  the  business  going  for  the  present,  and  that  he  had  examined 
the  books  and  was  satisfied  that  it  could  be  kept  going  without  loss, 
and  he  applied  for  liberty  to  carry  it  on  for  one  month. 

Besolved,  that  the  liqr  be  authorized  to  carry  on  the  business  for 
one  month  from  this  date. 

The  liqr  stated  that  part  of  the  assets  of  the  coy  consisted  of  three 
bills  of  exchange  drawn  by  the  coy  on  N.,  and  accepted  by  him,  pay- 

able  on  the day  of ,  and  that  these  bills  had  been  dishonoured,^ 

and  he  applied  for  liberty  to  bring  an  action  to  enforce  payment,  and 
for  that  purpose  to  employ  M.,  solor ;  and  it  was 

Besolved  that  the  liqr  be  authorized  to  bring  an  action  against  N, 
for  enforcing  payment  of  his  acceptance  above-named,  and  to  employ 
Mr.  M.,  solor,  for  the  purposes  of  such  action. 

The  liqr  produced  a  prov  agreemt  for  compromise,  dated  the 

day  of ,  and  made  between  the  liqr  and  Q.,  a  contributory  of  the 

coy,  and  stated,  &c.,  and  it  was 

Besolved  that  the  sd  prov  agreemt  be  sanctioned. 

A  letter  from ,  addressed  to  the  liqr,  and  dated  the  ——  day  ot 

«— -,  respecting,  &c.,  was  read,  and  it  was  resolved  that  the  Uqr  be 
authorized,  &c. 

(Signed) ,  (yhairman. 

The  minntes  should  he  didy  entered  and  signed  before  the  meeting  separates. 


Bemuneration. 

Ko  general  order  under  sect.  27  (3)  of  1890  has  been  made  by  the  Lord  Ohanoellor, 
with  the  oonoorrenoe  of  the  Treasury,  providing  for  the  remuneration  of  members 
of  the  committee  of  inspection,  bat  in  the  case  of  a  large  and  tronbleeome  Uqaidation, 
where  much  time  of  the  committeeman  is  taken  up  even  '*  in  the  discharge  of  the 
duties  attached  to  his  office,"  a  spedal  order  has  been  made,  the  applicatum  being 
supported  by  the  Board  of  Trade. 

Sect.  12  (4)  of  1800  empowers  the  liquidator  in  a  compulsory  winding-up,  with 
the  sanction  either  of  the  Qourt  or  the  committee  of  inspection,  to  employ  a  solioitoc 
or  agent  to  do  any  business  which  the  liquidator  is  unable  to  do  himself ;  and 
among  the  costs  payable  out  of  the  assets  of  the  company,  under  B.  170  of  1903^ 
are  *<  the  costs  of  any  x>erson  properly  employed  by  the  liquidator  with  the  sanction 
of  the  committee  of  inispeotion.'* 

But,  having  reg^ard  to  B.  143  of  1903  {ntpra),  the  sanction  of  the  CJourt  seems  to 
be  necessary  to  payment  even  for  these  services,  if  performed  by  a  member  of  the 
committee.  See  Ex  parte  OdUard,  (1890)  1  Q.  B.  68,  as  to  tiie  solicitor  or  his  derk 
being  on  the  oommittee.  •'    ' 
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Proceedings.  Form  193a. 

(Title.)  Notice  of 

meeting  of 

Take  notice  that  a  meeting  of  the  committee  of  inspection  in  the  pommittee  of 
above  matter  [^or  of  the  above  coy :   see  Form  50  of  1903]  will  be  held  "^®^^ 
at  33,  Carey  Street,  Lincoln's  Inn,  London  [_or  as  the  case  may  he'],  on 

the day  of ,  19 — ,  at o'clock  in  the  noon,  when 

your  attendance  is  requested. 

Dated  this day  of ,  19 — . 

[^Si^ned"]  A.  B.,  [ofE  recr  and]  liqr  [^or  member  of  the  committee  of 
inspection,  and  state  address]. 

The  above  ia  the  form  used  when  the  official  receiyer  is  liquidator,  with  the 
necessary  modifications,  if  the  meeting  is  called  by  an  outside  liquidator,  or  by  a 
committeeman.    See  sect.  9  (2)  of  1890,  wpra. 


(Title.)  Perm  194. 

To  Mr.  A.  B.,  the  [off  recr  and]  liqr  of  the  above-named  coy.  Kedgnation 

Take  notice  that  I,  the  undersigned,  a  member  of  the  committee  of  ,^1^°^°" 
inspection  in  the  winding-up  of  the  above-named  coy,  resign  my  office 
aa  a  member  of  the  sd  committee.  A  duplicate  of  this  notice  is  sent 
herewith,  and  I  shall  be  obliged  if  you  will  endorse  thereon  an 
acknowledgment  of  the  receipt  thof  by  you  and  return  the  same  to  me 
at  the  above  address. 

(Signed)        X. 
See  sect.  9  (4),  supra. 


(Title.)  Form  196. 


We,  the  undersigned,  being  members  of  the  committee  of  inspection  Leayeof 
in  the  winding-up  of  the  above-named  coy,  who,  together  with  X.,  ^^'^^^^ 
represent  the  creditors  [^or  contributories,  as  the  case  may  be]  of  the  man. 
sd  coy,  hereby  give  leave  to  the  sd  X.  to  absent  himself  from  all    - 
meetings  of  the  sd  committee,  or  any  such  meeting,  to  be  held  at  any 
time  before  the  — —  day  of ,  19—. 

See  sect.  9  (5),  mpra.    If  a  member  is  absent  for  five  meetings,  he  vacates  office 
mdefls  he  has  leave  under  this  section. 


(Title.)  Form  196. 


Notice  is  hby  given  that  a  meeting  of  the  creditors  [or  contributories]  Notice  of 

of  the  above-named  coy  will  be  held  at on  the day  of ,  meeting  of 

"  *  oreditors  or 


Digitized  by 


Google 


288 


WINDINGhUP  BY  THE  COURT.      [ChAP.  XXII. 


oommittce- 


oontribntorieB   19 — ,  at o'clock  in  the noon,  for  the  purpose  of  considering, 

and  if  deemed  expedient,  passing  the  following  resolution,  that  is  to 

say :  "  That  X.,  a  member  of  the  committee  of  inspection  of  the 

Coy,  Limtd,  representing  creditors  [or  contributories]  thof  be,  and  he 
is  hby,  removed  from  office." 

Dated,  &c.    A.  B.,  [off  recr  and]  liqr  [state  address']- 

Until  the  member  is  removed  there  is  "  no  vacancy  in  the  office  of  a  member." 
It  is  only  on  snch  a  yacancy  oocorring  that  the  liquidator  can  *'  forthwith  mimmon 
a  meeting''  under  sect.  9  (7)  '^for  the  purpose  of  filling  the  vacancy."  The 
removal  and  filling  up  of  the  vacancy  cannot  therefore  be  effected  at  one  meeting, 
and  accordingly  after  the  resolution  for  removal  has  been  passed,  a  further  meeting 
to  fill  up  the  vacancy  must  be  convened.    See  next  form. 


Form  197. 

Notice  of 
meeting  of 
creditors  or 
oontributories 
to  fill  up 
vacancy  on 
committee. 


(Title.) 

Notice  is  hby  given  that  a  meeting  of  the  creditors  [or  contributories] 

of  the  above-named  coy  will  be  held  at on  the day  of , 

19—,  at of  the  clock  in  the -noon,  for  the  purpose  of  filling 

the  vacancy  in  the  office  of  a  member  of  the  committee  of  inspection  in 
the  winding-up  of  the  sd  coy  caused  by  the  resignation  [or  death,  or 
removal  from  office]  of  X.,  a  creditor  [or  contributory]  thof,  or  by 
X.,  a  creditor  [or  contributory]  thof,  having  become  bankrupt  [or 
compounded,  or  arranged  with  his  creditors,  or  having  been  absent 
from  five  consecutive  meetings  of  the  sd  committee  without  the  leave 
required  by  the  Cos  (Winding-up)  Act,  1890]. 

Dated,  &c.  A.  B.,  [off  recr  and]  liqr  of  the  above-named  coy  [stats 
address']. 

See  sect.  9  (7)  of  1890,  mpra.  What  is  to  be  summoned  is  a  meeting  '*  of  creditors 
or  contributories  as  the  case  may  require,"  not  of  the  creditors  or  contributories  on 
the  committee  of  inspection. 


Form  198. 

Beeolution  of 
creditors  or 
contributories 
filling  up 
vacancy  on 
committee. 


That  Z.,  of  - — -,  &c.,  a  creditor  [or  contributory]  of  the  - —  Coy, 
limtd,  be,  and  he  is  hby,  appointed  a  member  of  the  committee  of 
inspection  of  the  sd  coy  in  the  place  or  stead  of  X.,  a  creditor,  who 
has  vacated  office. 

In  case  of  the  death,  removal,  or  resignation  of  a  Hquidat^y  another  may  be 
appointed  **  in  the  same  manner  as  [directed]  in  the  case  of  a  first  appointment." 
H.  58  (7)  of  1903.  But  where  the  meetings  resdyed  that  no  application  to  the 
Court  should  be  made  to  appoint  a  person  other  than  the  official  receiver,  another 
official  receiver  was  appointed  without  re*summoning  the  meetings.  There  is  no 
proYision  similar  to  R.  68  in  the  case  of  a  vacancy  on  the  committee  of  inspection, 
and  having  regard  to  sect.  9  (7)  of  1890,  mpra,  p.  282,  it  seems  that  the  creditors 
or  contributoiiee  may  themselves  fill  up  vacancies  without  any  order  of  the  Court. 
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(TiOe.)  Pom  199. 

I,  A.  B.,  of,  &c.,  the  Kqr  in  the  above  matter,  hby  apply  to  the  off  Liquidator's 
peer,  acting  as  the  committee  of  inspection  in  this  winding-up,  for  his  fo/^a^otions 
sanction  and  directions  in  the  following  matters,  viz. :   [_8et  out  the  of  official 
matters  in  which  directions  are  requirecT],  ^^^^ 

Dated  this day  of ,  19 — .  committee). 

A.  B.,  Liqr. 

The  above  applicon  will  be  heard  by  the  off  recr  on  the day  of 

,  189—,  at o'clock. 

As  to  the  official  Teceiyer  acting  as  committee  of  inspection,  see  sect.  9  (9)  of  1890 
and  R.  188  of  1903,  supra, 

Qtueref  whether  an  outside  Hqnidator  may  not  at  any  time  summon  the  official 
zeoeiTer  (as  committee)  to  his  aid  under  sect.  9  (2),  supra. 


{Title.) 

I, ,  the  off  recr  and  liqr  in  the  above  matter,  hby  apply  to  the  Form  199a. 

Board  of  Trade,  acting  as  committee  of  inspection,  for  \_here  state  the  Application 
directions  or  permission  required.     If  the  statement  of/acts  hy  which  the  1>7  official 
application  is  supported  is  lengthy ^  it  may  he  appended.     If  the  off  liqr  is  Board  of 
of  opinion  that  the  directions  or  permission  of  the  Court  are  desirable  he  Trade  acting 
should  state  his  reasons  for  thinking  so"].  ^  Ss^ti^. 

\_Date  and  signature'], 

,  Off  Eecr  and  Liqr. 

See  sect.  9  (9)  of  Act  of  1890,  and  R.  188  of  1903,  supra,  p.  283. 


{Title.)  Form  200. 


That  A.  B.,  o^  duL,  chartered  accountaiit,  the  liqr  of  the  above-  Resolution 

named Coy,  Limtd,  shall  be  remunerated  for  the  service  of  him-  ^^^^"^  * 

self  and  his  clerks  in  the  winding-up  of  the  sd  coy  in  accordance  with  liquidator. 

the  scale  of  percentage  payable  for  realizations  and  distributions  by 

the  off  recr  as  liqr  set  out  in  Table  B.,  Part  H.,  annexed  to  the  order 

of  the  Lord  Chancellor  as  to  fees  of  the  17th  Dec.  1891  [if  expedient 

addy  subject  to  the  following  modifications,  e.g.,  (a)  10  per  cent,  shall 

be  substituted  for  5  per  cent. ;  (b)  8  per  cent,  shall  be  substituted  for 

4  per  cent.,  kc.,  or  as  the  case  may  require]. 

The  remuneration  must  now  be  in  the  nature  of  a  commission  or  percentage.  See 
R.  137  (1)  of  1903.  Qumre,  whether  the  Court  can  direct  the  remuneration  to  be 
assessed  on  any  other  principle  than  percentage.  As  to  the  power  of  the  Board  of 
Trade  in  bankruptcy  to  alter  the  amount  allowed,  see  In  re  OaUand,  61  L.  J.  Q.  B. 
425 ;  and  In  a  winding-up  to  reduce  the  amount,  see  B.  137  (2)  of  1003. 

P.  U 
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Form  201. 

Sanction  of 
committee  to 
liquidator 
carrying  on 
buainess. 


That  the  liqr  be  authorized  to  carry  on  the  business  of  the  coy  until 

the  ^—  day  of ,  189 —  [restrict  potver  if  necessary,  e.g,,  but  bo 

far  only  as  may  be  necessary  to  complete  contracts  already  made  by 
the  sd  coy,  or  by  the  off  recr  as  prov  liqr  thof ,  and  to  undertake  con- 
tracts to  an  extent  not  exceeding  what  may  be  necessary  to  sell  the 
land,  buildings,  and  business  of  the  sd  coy  as  a  going  concern,  but  so 

that  the  price  for  such  further  contracts  shall  not  exceed /.,  and  so 

that  any  such  further  contracts  shall  not  take  more  than months 

to  complete]. 


See  sect.  12  (1)  of  1890. 

Other  forms  of  sanction  (by  the  Court)  to  carrying  on  the  buainess  "will  be  found 
in  Chap.  XXVT. 


Form  202. 

Resolution 
in  favour  of 
special  bank 
account. 


That  for  the  purpose  of  carrying  on  the  business  of  the  coy  it  is  for 
the  advantage  of  the  creditors  [or  contributories]  thof  that  the  liqr 

should  have  a  special  banking   account  with  the  Bank,   and 

that  this  committee  do  make  an  applicon  to  the  Board  of  Trade  to 
authorize  the  liqr  to  make  his  payments  into  and  out  of  the  sd  bank, 
and  [if  deemed  necessary]  that  every  cheque  on  such  accoimt  shall  be 
countersigned  not  only  by  a  member  of  this  committee,  but  by  Y.,  of, 
&o.,  the  solor  acting  for  the  sd  liqr  [or  the  special  manager  appointed 
in  the  above  matter,  or  as  the  case  may  require]. 


See  sect.  11  (3)  of  1890,  and  Br.  147  and  148  of  1903. 


Form  203. 

Appointment 
of  oomo&ittee- 
man  as 
auditor  of 
liquidator's 
trading 
account. 


That  L.  If.,  of,  &c.,  a  member  of  the  committee  of  inspection  of  the 

Coy,  Limtd,  be  and  he  is  hby  appointed  the  member  of  the  sd 

committee  who  shall  from  time  to  time  imtil  further  resolution  of  the 
committee  examine  and  certify  the  trading  account  of  the  liqr  of  the 
sd  coy  pursuant  to  the  Cos  (Winding-up)  Bules,  1908. 

See  Br.  152—165  of  1903,  and  Chap.  XXIV. 

For  certafioate  of  audit,  see  Form  211  (Fonn  88  of  1903}. 


Form  204. 

Sanction  of 
committee  to 
liquidator 
employing 
solicitor. 


That  this  committee  do  sanction  the  employment  by  the  liqr  of  Mr. 
C.  D.,  of,  &c.,  solor,  to  take  proceedings  in  respect  of  the  following 
matter,  viz.  [here  state  the  particular  matter,  as  in  Form  191a]. 

See  sect.  12  (4)  of  1890.  A  copy  of  this  resolution  must  be  produced  to  the 
taxing  officer  before  the  costs  are  taxed.  B.  166  of  1903.  See  Ex  parte  Qallard, 
(1896)  1  Q.  B.  68,  as  to  solifiitor  or  his  clerk  being  on  the  oommittee. 
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That  the  liqr  be  authorized  to  take  the  proceedings  following,    Form  205. 

namely  [^staie  the  proceedings  to  he  taken  or  acts  to  he  done"].     And  to  Sanction  of 

employ  0.  D.,  of,  &c.,  as  the  solor  for  the  purposes  of  the  sd  proceedings,  committee  to 

liqaidator 

See  fleet.  12  (1)  and  (4)  of  1890,  and  Chaps.  XX.  and  XXXH.  brmgring  or 

^  '         ^  '  *"  defending 

proceeding's. 

That  the  sanction,  &c.,  to  an  agreemt  for  compromise,  dated,  &c.,    Form  206. 
and  made  between,  &c.,  and  which  sd  agreemt  is  identified  by  the  Sanction  of 
following   memdum    of    sanction    endorsed    thereon    as    follows : —  committee  to 
**  Sanctioned  by  the  conmiittee  of  inspection  of  the  within-named  coy  ^™^,J2!^ 

this day  of ,  19 — ,  A.  B.,  0.  D.,  members  of  the  committee  ment. 

of  inspection." 

And    flee    other    forms    of    sanction   to   compromises   and    arrangements   in 
Chap.  XLVI. 


Upon  the  applicon  of  W.,  the  liqr  of  the  above-named  bank,  &c.,  It   Form  207. 
is  ordered  that  H.  and  K.,  contributories,  and  D.,  M.,  S.,  and  W.,  Order  for 
creditors,  being  six  members  of  the  committee  of  inspection,  be  dis-  remuneration 
charged,  and  that  G.,  a  contributory,  and  X.  and  Y.,  creditors,  be  ^d'^^anr- 
continued  as  the  committee  of  inspection  under  the  sd  order  of  18th  ing-some 
Dec.  1891  (two  to  a  quorum),  and  that  the  sd  W.  be  at  liberty  to  ™®™^"- 
pay  out  of  the  assets  of  the  bank  the  sum  of  100  guineas  to  each  of 
the  nine  members  of  the  committee  of  inspection,  exclusive  of  their  out 
of  pocket  expenses,  for  their  services  up  to  the  19th  May,  1892,  the 
date  of  the  order  confirming  the  scheme  of  reconstruction.     English 
Bank   of  River  Plate  (1891),  E.  0258,  Chitty,  J.,   19th  July,   1892. 
A.  1067. 

Haying  regard  to  R.  160  of  1890  (now  R.  143  of  1903),  p.  284,  it  would  seem  that 
the  order  ought  to  hare  specified  the  special  aeryioee  rendered,  and  it  is  now  usual 
to  speoify  them. 


Othee  Foems. 


Request  by  committee  to  inyest  cash  balance.    Form  249. 

Request  for  sale  of  securitiee.    Form  250. 

Oertifioate  of  audit  of  liquidator's  account.    Form  210. 
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CHAPTER  XXni. 

REMUNERATION  OP  LIQUIDATOR. 


Act  of  1862. 


Regulation 
of  1868. 


How  Bemuneration  Assessed* 

Sect.  98  of  1862. — There  shall  be  paid  to  the  official  liquidator  such  salary  or 
remuneration  y  bj  way  of  percentage  or  otherwise,  as  the  Court  may  direct ;  and  if 
more  liquidators  than  one  are  appointed,  such  remuneration  shall  be  distributed 
among  them  in  such  proportions  as  the  Court  directs. 

This  section  has  not  been  repealed  by  the  Act  of  1890. 

The  regulation  set  out  below  was  issued  in  1868  as  a  guide  to  the  exercise  of  the 
discretion  of  the  Court  under  sect.  93  of  1862 ;  but  it  was  not  a  rule  of  Court,  and, 
as  appears  from  the  concluding  paragraph,  did  not  fetter  the  Courtis  discretion. 
See  Cannan^s  ease,  7  Eq.  102 ;  and  Mysore  Betfs  Co.,  34  Ch.  Div.  14.  It  was  to 
some  extent  acted  on  up  to  the  end  of  1890,  when  the  Winding-up  Act  was  passed, 
and  under  R.  137  of  1903  {infra),  it  is  apparently  open  to  the  Court  to  direct 
that  the  liquidator  shall  be  remunerated  according  to  the  mode  prescribed  by  the 
Regulation  of  1868. 

REGULATION 
As  TO  THE  Mode  of  RsinTNERATma  Official  LiauinATOBS  adopted  bt  the  Masteb 
OF  THE  Rolls  akd  the  YioB-CHAiroELLOBS,  and  sanctioited  akd  appboyed  bt 

THE  LOBD  ChANCELLOB. 

Eyery  application  by  an  official  liquidator  for  remuneration  must  be  supported 
by  an  affidavit  showing  the  number  of  hours  deyoted  by  him  and  his  clerks 
respectively  to  the  business  of  the  liquidation. 

In  fixing  the  amount  of  the  remuneration  the  judge  will,  subject  as  hereinafter 
mentioned,  be  g^ded  by  the  following  scale  : — 
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If  in  the  speoial  oironmstances  of  any  liquidation  it  shall  at  any  time,  or  from 
time  to  time,  appear  to  the  judge  that  it  is  proper  to  place  it  on  a  higher  or  lower 
daas,  he  will  so  plaoe  it  accordingly. 

If  it  shall  appear  to  the  judg^e  that  in  the  speoial  ciroomstances  of  any  Uqnidation 
it  is  proper  to  add  to  or  deduct  from  the  amount  of  remuneration  provided  by  the 
scale,  he  will  make  such  addition  or  deduction  accordingly. 

If  during  the  progress  of  a  liquidation  it  shall  appear  to  the  judge  expedient  so  to 
do,  he  will  sanction  payments  to  the  liquidator  on  account  of  his  remuneration. 

For  this  purpose  the  judge  will  estimate  the  amount  of  such  remuneration  as 
well  as  droumstanoee  will  admit,  and  will  pay  to  the. liquidator  either  the  whole 
of  such  estimated  remuneration  or  such  part  thereof  as  to  the  judge  shall  seem 
reasonable. 

(This  regulation  is  giyen  in  L.  R.,  3  Gh.  bdv.) 

The  words  **  assets  divisible  "  in  the  scale  mean  assets  free  to  be  divided  among 
the  creditors  and  shareholders,  not  assets  actually  divided.  Myiort  Berfs^  ^e,  Co,, 
34  Ch.  Diy.  14. 

Under  the  practice  prior  to  1890,  a  provisional  liquidator  was  remunerated  in  the 
same  w^y  as  other  liquidators,  imless  the  order  appointing  him  otherwise  provided, 
e,ff,,  ho  was  sometimes  appointed  **  without  salary,*'  or  at  "  £ per  week." 

As  to  the  remuneration  of  the  official  receiver,  as  prorisional  liquidator,  see  i^fra.  Remunera- 
As  to  the  practice  with  reference  to  other  provisionid  liquidators,  see  Chap.  X.  ^^^  ?^      . 

E.  137  of  1903.— (1)  Hie  remuneration  of  a  liquidator,  unless  the  Court  shall  liquidator, 
otherwise  order,  shall  be  fixed  by  the  committee  of  inspection,  and  shall  be  in  the  Ne^^  pro- 
nature  of  a  commission  or  percentage,  of  which  one  part  shall  be  payable  on  the  ^^^^  *®  j? 
amount  realized  after  deducting  the  sums  (if  any)  paid  to  secured  creditors  (other 
than  debenture  holders)  out  of  the  proceeds  of  their  securities,  and  the  other  part 
on  the  amount  distributed  in  dividend.     [R.  154  (1)  of  1890  amended.    Compare 
sect.  72  (1)  of  Bkcy.  Act,  1883,  on  which  it  has  been  held  that  '^the  amount 
realized'*  means  the  amount  realized    by  the  trustee.      In  re  Christie,   (1900) 
1  Q.  B.  6.] 

(2)  If  the  Board  of  Trade  is  of  opinion  that  the  remuneration  as  fixed  by  the 
committee  of  inspection  is  unnecessarily  large,  the  Board  of  Trade  may  apply  to 
the  Court,  and  thereupon  the  Court  shall  fix  the  amount  of  the  remuneration  of  the 
liquidator  [New]. 

(3)  If  there  is  no  committee  of  inspection,  the  remuneration  of  the  liquidator 
shall,  unless  the  Court  shall  otherwise  order,  be  fixed  by  the  scale  of  fees  and 
percentages  for  the  time  being  payable  on  realizations  and  distributions  by  the 
official  receiver  as  liquidator.    [R.  164  (2)  of  1890  amended.] 

B.  188  of  1908. — ^Except  as  provided  by  the  Acts  or  rules,  a  liquidator  shall 
not,  under  any  circumstances  whateyer,  make  any  arrangement  for,  or  accept  from 
any  solicitor,  auctioneer,  or  any  other  person  connected  with  the  company  of  which 
he  is  liquidator,  or  who  is  employed  in  or  in  connection  with  the  winding-up  of  the 
o(»npany,  any  gift,  remuneration,  or  pecuniary  or  other  consideration  or  benefit 
whateyer  beyond  the  remimeration  to  which  under  the  Acts  and  rules  he  is  entitled 
as  liquidator,  nor  shall  he  make  any  arrangement  for  gfiving  up,  or  g^ve  up  any 
part  of  such  remuneration  to  any  such  solicitor,  auctioneer,  or  other  person.  [R.  155 
of  1890  (amended).  From  Bkcy.  R.  306.  As  to  purchasing  property  of  the 
company  without  leave,  or  makiog  purchases  from  persons  whose  connection  with 
the  liquidator  might  result  in  profit  to  himself,  see  Rr.  139  and  140  of  1903.] 

leet.  11  (4)  of  1890. — If  any  such  liquidator  at  any  time  retains  for  more  than  Improper 
ten  days  a  sum  exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  retention  of 
in  any  particular  case  authorize  him  to  retain,  then,  tmless  he  explains  the  retcn-  ™^°^^' 
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tion  to  the  satiiifaction  of  the  Board  of  Trade,  he  shall  (inter  alia)  be  HaUe  to  dis- 
allowance of  all  or  such  part  of  his  remuneration  as  to  the  Board  shall  seem  just. 
[Compare  Bkcy.  Act,  1883,  s.  74  (6).] 

Looking  to  the  terms  of  R.  137  of  1903,  suprot  the  Court  cannot,  except  by  a  prior 
order,  prevent  the  committee  of  inspection  from  fixing  the  liquidator's  remunera- 
tion, but  under  R.  137  (2)  there  is  an  appeal  by  the  Board  of  Trade  to  the  Court 
where  the  remuueration  appears  too  large,  in.  which  case  the  Court  can  fix  the 
remuneration  itself  under  the  rule  and  sect.  93  of  1862 ;  but  the  Court  can  order 
remuneration  on  a  footing  other  than  a  commission  or  percentage  on  the 
amount  realized  and  distributed  (probably,  that  is  to  say,  a  oommission  or 
percentage  on  the  lines  of  that  given  to  the  official  receiver  by  the  Order 
as  to  Fees  of  17th  December,  1891  (Appendix  B.))  ;  but  the  words  of  R.  137, 
together  with  sect.  93  of  1862,  supra,  seem  sufficient  to  enable  the  Court  to  allow 
the  remuneration  on  some  other  footing,  in  which  case  the  above  reg^ation  of  1868 
may  still  be  a  guide  to  the  Court.  The  same  observations  apply  to  a  case  where 
there  is  no  committee  of  inspection.     See  R.  137  (3)  of  1903,  supra. 

The  committee  of  inspection  does  not  always  represent  the  interests  of  both  cre- 
ditors and  contributories,  and  it  is  obvious  that  in  many  oases  the  remuneration 
fixed  by  the  committee  should  be  reviewed  by  the  Court. 

The  provisions  of  R.  137  apparently  only  apply  in  the  case  of  a  liquidator  other 
than  the  official  receiver. 

Table  B.,  annexed  to  the  order  of  17th  December,  1891,  states  what  fees  are 
payable  to  the  official  receiver — "  L  Where  the  official  receiver  acts  as  provisional 
liquidator  only.  II.  Where  the  official  receiver  is  continued  as  liquidator  of  the 
company  (including  his  services  as  provisional  liquidator).  III.  Where  the  official 
receiver  is  continued  as  liquidator  of  the  company  for  the  purpose  of  carrying  out  a 
reconstruction  or  other  scheme  by  which  the  affairs  of  the  company  are  wound  up 
otherwise  than  by  the  realization  and  distribution  of  the  assets.**  Table  B.  also 
provides  for  payment  to  the  official  receiver  of — IV.  Travelling  and  other  ex- 
penses ;  and  V.  Threepence  in  the  pound  on  *'  every  payment  under  sect.  Id  (of 
1890)  of  money  out  of  the  Companies*  Liquidation  Account.** 

But  an  outside  liquidator,  when  remunerated  by  a  commission  or  percentage, 
seems  to  be  not  entitled  to  be  paid  all  the  remuneration  payable  to  the  official 
receiver  under  the  order  of  17th  December,  1891.  Whether  there  is  a  committee  of 
inspection  or  not,  his  remuneration  is  to  be  by  a  percentage  only  for  (1)  realization 
and  (2)  distributions.  He  seems,  therefore,  to  be  not  entitled  to  the  capitation  fee 
of  W.  per  ten  members,  &o.,  payable  to  the  official  receiver  when  continued  as  liqui- 
dator. This  is  considered  as  a  fee  for  stationery ;  and  it  is  understood  that  the 
Board  of  Trade  does  not  allow  an  outside  liquidator  any  stationery  expenses. 


Ranks  after 
costs. 


Peiokity  of  Ebmtjneration. 

The  priority  of  a  liquidator's  remuneration  is  now  regulated  by  R.  170  of  1903 
(set  out  in  Chap.  XLYII.),  from  which  it  appears  that  many  charges  are  payable 
in  priority  to  it.     See  London  Metallurgical  Co.,  (1896)  1  Ch   768, 

A  liquidator  should  bear  in  mind  that  he  is  not  entitled  to  receive  anything  out 
of  the  assets  of  the  company  by  way  of  remuneration  until  all  the  oosts  and 
expenses  having  priority  under  R.  170  of  1903  (including  the  bill  of  oosts  of  the 
solicitor  employed  by  the  liquidator)  have  been  paid  in  full.  And  see  Re  Massey,  9 
Eq.  367  ;  Drcnfield  Co.,  23  C.  Div.  511 ;  Dominion  of  Canada  Co.,  27  C.  Dir.  38  ; 
Battett  V.  Wedgtcood  Coal  Co.,  31  CD.  346.  But  this  does  not  prevent  payments 
being  made  to  him  on  account  of  remuneration  where  the  aaseto  will  clearly  or 
probably  be  sufficient  to  cover  the  above  costs  and  expenses. 
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Moreover,  where  the  assets  are  encumbered,  e.g,^  by  mortgages  or  debentures,  Incum- 
the  remuneration  of  the  liquidator  ranks  after  the  rights  of  the  inoumbrancers.  brances. 
OrimtiU  HoteU  Co.,  12  Bq.  126  ;  Regent's  Cattallron  Works  Co.,  3  0.  Div.  411.  Com- 
pare theee  cases  with  Davy  v.  Friee,  W.  N,  (1883)  226 ;  28  S.  J.  153 ;  Ormerod, 
fi^kJr«<m^Cio.,  W.N.  (1890)217.  And  see  Chap.  XL  VII.  Accordingly,  where  there 
are  debentures  outstanding,  the  liquidator  should  get  a  debenture  holder  to  bring 
an  action  to  enforce  the  debentures.  In  such  case  the  liquidator  is  generally 
appointed  receiver,  and  thus  secures  priority.  But  the  remuneration  of  the 
liquidator  ranks  before  the  claims  of  unsecured  creditors. 

As  to  joint  liquidators  being  entitled,  where  it  is  not  otherwise  agreed,  to  equal 
shares  in  the  remuneration,  see  Langham  HoteU  Co.,  20  L.  T.  N.  S.  163.  But  in  a 
recent  case  {Tawd  Vale  Colliery  Co.,  June,  1903)  the  Court  of  Appeal  intimated  that 
the  Court  could  apportion  the  remuneration  according  to  the  work  done  by  each 
liquidator. 

Payment  of,  aot)  Accounts  as  to,  Ebmuneeation. 

The  authority  for  the  liquidator's  remuneration,  whether  by  resolution  of  the 
committee  or  order  of  the  Court,  must  be  entered  in  the  record  book  before  such 
book  is  sent  to  the  Board  of  Trade,  with  the  accounts,  for  the  purpose  of  being 
audited.     See  R.  149  of  1903,  p.  271,  and  Form  213. 

Apparently,  although  the  remuneration,  when  by  way  of  commission  or  per- 
centage, is  earned  from  time  to  time  as  assets  are  realized  or  amounts  distributed 
(see  R.  137  of  1903,  supra),  the  liquidator  must  not  pay  himself  the  remuneration 
as  it  from  time  to  time  becomes  due.  He  must  pay  **  the  money  received  by  him," 
which  means ''all  moneys  received  ....  without  deduction  "  into  the  Companies' 
Liquidation  Account  (unless  he  has  a  special  banking  account) .  See  sect.  1 1  (2)  of 
1890,  and  Reg.  1  of  Board  of  Trade  Regulations  of  January,  1893  (Appendix). 
And  see  Chap.  XXIV. 

When  any  remuneration  has  become  due,  the  liquidator  should  fill  up  the  proper 
form,  to  be  obtaiaed  on  application  to  the  Board  of  Trade,  presumably  C.  No.  6 
(post,  Form  245).  This  form  when  filled  up  must  be  sent  direct  to  the  Board  of 
Trade,  Bankruptcy  Department.  Payment  is  made  by  cheque,  but  the  payment 
does  not  preclude  disallowance  of  the  amount  should  it  be  found  to  be  irregular  on 
audit  of  the  liquidator's  accounts.  Probably  no  sum  will  be  paid  on  account  of 
remuneration  until  after  some  audit  of  accounts  showing  that  something  has  been 
at  any  rate  realized,  and  that  enough  money  is  left  to  provide  for  the  payments 
which  have  priority  over  the  remuneration. 

The  amount  received  for  remuneration  must  be  entered  in  the  cash  book  iJBieg.  9 
of  Jan.  1893),  and  on  the  credit  side  of  the  summary  of  accounts  under  R.  166  of 
1903  (see  Form  217). 

Even  where  a  special  bank  account  has  been  authorized  under  sect.  11  (3)  of 
1890,  aU  moneys  received  must  be  paid  into  the  appointed  bank.  Reg.  4  of  Jan. 
1893.  Payment  in  this  case  is  made  by  cheque  signed  by  the  liquidator,  and 
countersigned  in  pursuance  of  R.  148  of  1903.    See  Chap.  XXV. 

Entries  must  be  made  in  the  cash  book  in  accordance  with  Reg.  9  of  Jan.  1893, 
and  the  amount  must  be  entered  in  the  summary.    See  stipra. 

{TUle.)  Form  208. 


Let  all  persons  concerned,  &c.,  on  the  applicon  of  [the  Board  of  Summons  for 
Trade  or  A.  B.,  of,  &c.,  the  liqr  of  the  above-named  coy,  or  as  may  be]  ^^^^^^ 
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to  be  fixed       that  the  Ct  may  direct  what  amount  of  remimeration,  by  way  of 
by    e  CJourt.   commisfiion  or  percentage  or  otherwise,  shall  be  pd  to  [the  sd]  A.  B., 
as  the  liquidator  of  the  sd  coy  or  such  liqr  as  afisd  [m  cane  of  two  or 
more  liqr  8  a  further  direction  must  be  asked  for,  vtz.,  and  in  what  pro- 
portions such  remuneration  shall  be  distributed  amongst  them]. 

See  B.  137  of  1903,  supra. 

The  application  seems  to  be  properly  made  by  sammons.    See  B.  5  of  1903. 

As  a  general  role,  however,  the  remuneration  is  in  the  first  instance  fixed  by  the 
committee  of  inspection,  if  there  is  one.  For  resolution  of  committee  fixing  lemn- 
neration,  see  Form  200. 

When  an  application  is  made  to  the  Court  it  must  be  supported  by  an  affidavit 
showing  why  the  application  is  made  to  the  Court,  instead  of  the  remuneration 
being  fixed  by  the  committee  (if  any)  or  if  there  is  no  conmiittee ;  or  why  the  scale 
referred  to  in  B.  137  (3)  should  not  apply. 

The  affidavit  should  also  state  particulars  as  to  the  nature  and  supposed  value  of 
the  assets,  the  estimated  amount  of  liabilities,  and  any  special  oiroumstanoea  which 
are  material.  Many  of  these  particulars  may  be  obtained  from  the  statement  of 
affairs.    See  Form  146. 
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CHAPTER  XXIV. 

ACCOUNTS  OF  LIQUIDATOR ;  AND  PKOCEDURE  UNDER  SECT.  15  OF  1890. 

Obdeb  L.  r.  23  of  the  R.  S.  G.  1883,  provides  that  *'  the  accounts  of  a  liquidator 
shall  be  passed  and  verified  in  the  same  manner  as  is  bj  this  order  directed  as  to 
receivers'  accounts."  But,  at  any  rate  in  compulsory  winding-up,  it  may  be 
assumed  that  this  rule  is  superseded  by  the  rules  [infra)  made  under  the  Companies 
(Winding-up)  Act,  1890. 

Accounting  to  Committee  of  Inspection. 

fleet.  81  of  1890. — Every  liquidator  of  a  company  which  is  being  wound  up  by  Books  to  be 
order  of  the  Court  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall  kept, 
from  time  to  time  cause  to  be  made  entries  and  minutes  of  proceedings  at  meetings, 
and  of  such  other  matters  as  may  be  prescribed,  and  any  creditor  or  oontribntory  of 
the  company  may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent 
inspect  any  such  books.    [From  Bkcy.  Act,  1883,  s.  80.] 

B.  149  of  1908. — The  official  receiver,  until  a  liquidator  is  appointed  by  the  Court,  Kecord  book, 
and  thereafter  the  liquidator,  shall  keep  a  book  to  be  called  the  *'  record  book,"  in 
which  he  shall  record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any 
meeting  of  creditore  or  oontributoriee,  or  of  the  committee  of  inspection,  and  all 
such  matters  as  may  be  necessary  to  give  a  correct  view  of  his  administration  of  the 
company's  affairs,  but  he  shall  not  be  bound  to  insert  in  the  ''record  book"  any 
document  of  a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter 
affecting  the  interest  of  the  creditors  or  oontributories),  nor  need  he  exhibit  such 
document  to  any  person  other  than  a  member  of  the  committee  of  inspection, 
or  the  o£Boial  receiver,  or  the  Board  of  Trade.  [B.  143  of  1890  (varied),  taken  from 
Bkcy.  R.  285.] 

B.  100  of  1908. — (1.)  The  official  receiver,  until  a  liquidator  is  appointed  by  the  Cash  book. 
Court,  and  thereafter  the  liquidator,  shall  keep  a  book  to  be  called  the  *'  cash  book  " 
(which  shall  be  in  such  form  as  the  Board  of  Trade  may  from  time  to  time  direct), 
in  which  he  shall  (subject  to  the  provisions  of  the  rules  as  to  trading  accounts)  enter 
from  day  to  day  the  receipts  and  payments  made  by  him.  [Formerly  B.  144  (1)  of 
1890,  taken  from  Bkcy.  B.  286.] 

(2.)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with  any  Submitting 
other  requisite  books  and  vouchers,  to  the  committee  of  inspection  ^  any)  when  l>oolO)  &o.  to 
required,  and  not  less  than  once  every  three  months.    [Formerly  B.  144  (2)  oif  1890,  ^™°"*^'®®' 
taken  £rom  Bkcy.  B.  287.] 

Br.  168  to  159  of  1903  are  as  follows  :— 

152.  The  committee  of  inspection  shall  not  less  than  once  every  three  months  Audit  of 
audit  the  liquidator's  cash  book  and  certify  therein  under  their  hands  the  day  on  ^^^^  ^^  ^7 
which  the  said  book  was  audited.     [Formerly  B.  135  of  1890,  taken  from  Bkcy.  ^™°^**««- 
B.  288.] 

158. — (1.)  Every  liquidator  in  a  winding-up  by  the  Court  shall,  at  the  expiration  Board  of 
of  six  months  from  the  date  of  the  winding-up  order,  and  at  the  expiration  of  every  Trade  audit 
succeeding  six  months  thereafter  until  his  release,  transmit  to  the  Board  of  Trade  a       «^i<50unts, 
copy  of  the  cash  book  for  such  period  in  duplicate,  together  with  the  necessary 
voaohers  and  copies  of  the  oertifioates  of  audit  by  the  oommittee  of  inspection.    He 
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Trading 
aooonnt. 


Verifying 
same. 


Filing  copy 
aooounts. 


Summary. 


Cost  of 
printing,  &c. 

Afadavit  of 
no  receipts. 


Proceedings 
on  resigna- 
tion, &c. 


Expenses 
of  sales. 


shall  also  forward  with  the  first  aooonnts  a  summary  of  the  company's  statement  of 
affairs,  [in  such  form  as  the  Board  of  Trade  may  direct,]  showing  thereon  in  red  ink 
the  amounts  realised,  and  explaining  the  cause  of  the  non-realisation  of  such  assets 
as  may  be  unrealised.  The  liquidator  shall  also  at  the  end  of  every  six  months 
forward  to  the  Board  of  Trade,  with  his  accounts,  a  report  upon  the  position  of  the 
liquidation  of  the  company,  in  such  form  as  the  Board  of  Trade  may  direct.  [See 
Form  215.] 

(2.)  When  the  assets  of  the  company  have  been  fully  realised  and  distributed,  the 
liquidator  shall  forthwith  send  in  his  accounts  to  the  Board  of  Trade,  although  the 
six  months  may  not  have  expired. 

(3.)  The  accounts  sent  in  by  the  liquidator  shall  be  certified  and  verified  by  him 
by  affidavit.     [R.  136  of  1890  (varied),  taken  from  Bkcy.  R.  289.] 

154.— (1.)  Where  the  liquidator  carries  on  the  business  of  the  company,  he  shall 
keep  a  distinct  aooount  of  the  trading,  and  shall  incorporate  in  the  cash  book  the 
total  weekly  amount  of  the  receipts  and  payments  on  such  trading  aooount. 

(2.)  The  trading  account  shall  from  time  to  time,  and  not  less  than  once  in  eveiy 
month,  be  verified  by  affidavit,  and  the  liquidator  shall  thereupon  submit  such 
account  to  thd  committee  of  inspection  (if  any),  or  such  member  thereof  as  may  be 
appointed  by  the  committee  for  that  purpose,  who  shall  examine  and  certify  the 
same.    [Formerly  R.  137  of  1890,  taken  from  Bkcy.  R.  308.] 

155.  When  the  liquidator's  account  has  been  audited,  the  Board  of  Trade  shall 
certify  the  fact  upon  the  account,  and  thereupon  the  duplicate  copy,  bearing  a  like 
certificate,  shall  be  filed  with  the  registrar.  [Formerly  R.  138  of  1890.  Comp. 
Bkcy.  R.  290.] 

156.— (1.)  The  liquidator  shall  transmit  to  the  Board  of  Trade  with  his  acoounts 
a  summary  of  such  acoounts  in  such  form  as  the  Board  of  Trade  from  time  to  time 
direct,  and,  on  the  approval  of  such  summary  by  the  Board  of  Trade,  shall  forth- 
with obtain,  prepare,  and  transmit  to  the  Board  of  Trade  so  many  printed  copies 
thereof,  duly  stamped  for  transmission  by  post,  and  addressed  to  the  creditors  and 
contributories,  as  may  be  required  for  transmitting  such  summary  to  each  creditor 
and  contributory. 

(2.)  The  cost  of  printing  and  posting  such  copies  shall  be  a  charge  upon  the 
assets  of  the  company.    [Formerly  R.  139  of  1890.] 

157.  Where  a  liquidator  has  not  since  the  date  of  his  appointment  or  since  the 
last  audit  of  his  accounts,  as  the  case  may  be,  received  or  paid  any  sum  of  money 
on  account  of  the  assets  of  the  company,  he  shall,  at  the  time  when  he  is  required 
to  transmit  his  accounts  to  the  Board  of  Trade,  forward  to  the  Board  an  affidavit  of 
no  receipts  or  payments.  [Formerly  R.  140  of  1890,  taken  from  Bkcy.  R.  291,  under 
which  the  trustee  must  provide  the  stamp  on  the  affidavit.   Re  Jiawlands^  4  Mor.  70.] 

158. — (I.)  Upon  a  liquidator  resigning,  or  being  released  or  removed  from  his 
office,  he  shall  deliver  over  to  the  official  receiver,  or,  as  the  oase  may  be,  to  the  new 
liquidator,  all  books  kept  by  him,  and  all  other  books,  documents,  papers,  and 
accounts  in  his  possession  relating  to  the  office  of  liquidator.  The  release  of  a 
liquidator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver,  or,  as  the  case  may  be,  to  the  new  liquidator,  all  the  books,  papers,  docu- 
ments, and  accounts  which  he  is  by  this  rule  required  to  deliver  on  his  release. 
[R.  141  of  1890  (varied),  taken  from  Bkcy.  R.  292.  A  Board  of  Trade  notice  to 
comply  with  the  rule  may  be  enforced  by  the  Court.    Be  Eineks,  8  Mor.  295.] 

169.  Where  property  forming  part  of  a  company's  assets  is  told  by  the  liquidator 
through  an  auctioneer  or  other  agent,  the  gross  proceeds  of  the  sale  shall  be  paid 
over  by  such  auctioneer  or  agent,  and  the  charges  and  expenses  connected  with  the 
sale  shall  afterwards  be  paid  to  such  auctioneer  or  agent,  on  the  production  of  the 
necessary  certificate  of   the  taxing  officer.     Every  liquidator,  by  whom   such 
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MictioneMr  or  agent  is  employed,  shall,  unless  the  Court  otherwise  orderS;  be 
aooonntable  for  the  proceeds  of  every  saoh  sale.  [Formerly  B.  142  of  1890,  taken 
from  Bkoy.  B.  296.] 

B.  187  of  1908.— (1.)  Where  a  liquidator  is  appointed  by  the  Court  in  a  winding-  Accounting 
up  by  the  Court,  the  ofiBcial  receiver  shall  account  to  the  liquidator.  *^y  official 

(2.)  If  the  liquidator  is  dissatisfied  with  the  account  or  any  part  thereof,  he  may 
report  the  matter  to  the  Board  of  Trade,  who  shall  take  such  action  (if  any)  thereon 
as  it  may  deem  expedient.     [From  Bkoy.  B.  336.] 

(3.)  The  provisions  of  these  Xules  as  to  liquidators  and  their  accounts  shall  not 
apply  to  the  ofBoial  receiver  when  he  is  liquidator,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  from  time  to  time  direct.  [Formerly  168 
of  1&90.] 

See  B.  158  (2)  as  to  destruction  of  useless  books. 

In  the  actual  cash  book  in  the  form  approved  by  the  Board  of  Form  209. 

Trade,  under  R.   150  of   1903^  on  the  debit  side,  under  the  word  ciiS^ook — 

**Eeeeipts,"  there  are  nine  columns  (of  which  the  last  seven  are  (with 

ruled  for  £    s.     rf.  entries),  headed:  (1)  "Date";  (2)  "Particulars";  »^7^h 

(3)  ** Total'';   (4)   "Drawn  from  Bank";  (5)  "Debts  Collected"; 

(6)  "Property  Realized";  (7)  "Receipts  from  Securities  held  by 
Creditors";  (8)  "Calls";  (9)  " Other  Receipts."  On  the  credit  side, 
under  the  word  "  Payments,"  there  are  eleven  columns,  headed : 
(1)  "Date";    (2)  "Particulars";   (3)   "Voucher  Nos."    (in  red); 

(4)  "Total";  (5)  "Paid  into  Bank";  (6)  "Costs  of  Realization"; 

(7)  "Preferential  Creditors  and  Rent";  (8)  "Payments  to  Redeem 
Securities";  (9)  "  Dividends  Paid "  ;  (10)  " Repayments  to  Contribu- 
tories";  (11)  "Other  Payments."  Columns  numbered  (4),  (6),  (7), 
(8),  (9),  (10),  and  (11)  are  all  ruled  for  £  s,  d.  Column  (6)  is 
sub-divided  into  eight  sub-columns,  headed  respectively:  (a)  "  Board 
of  Trade  and  Court  Fees  "  ;  (b)  "  Law  Costs  of  Petition  "  ;  (c)  "  Law 
Costs  after  Winding-up  Order";  (d)  "Remuneration  of  Manager  and 
Liquidator";  (e)  "  Official  Receiver's  Commission  on  Assets  Realized, 
and  Amoimt  distributed  in  Dividend  or  paid  to  Contributories " ; 
(f)  "  Charges  of  Auctioneer,  Accountant,  Shorthand  Writer,  &c.,  as 
taxed";  (g)  "Notices  in  Gazette  and  Local  Papers";  (h)  "Licidental 
Expenses,  including  Possession." 

The  form  of  the  official  receiver's  cash  book  is  the  same  as  that  of  other 
liqaidators. 

Beg.  9  of  Jon.  1898. —Money  withdrawn  from  the  bank  should  not  be  treated  as  How  entries 
receipts  from  realizations,  but  should  appear  only  in  the  '*  Drawn  from  Bank ''  made. 
«»ft1iiimn  of  the  cash  book,  the  application  of  the  money  being  entered  in  the 
** Payments'*  column.    The  payments  into  the  bank  should  appear  only  in  the 
"  Paid  into  Bank  *'  column  in  the  cash  book. 

In  the  case  of  dividends  to  creditors,  *'  the  total  amount  of  the  diridftid  payabU 
should  be  charged  in  the  cash  book  in  one  turn.  See  Reg.  11  of  Jan.  1893, 
Appendix  B. 

Under  no  oiroumstanoee  should  unclaimed  dividends  be  credited  to  the  estate 
without  the  previous  saaotion  of  the  inspector- general*    See  Beg.  11  (rf  Jan.  1893. 
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Form  210. 

Certificate  bv 
committee  of 
inspection  as 
to  audit  of 
liquidator's 
accounts. 
Form  86  of 
1903. 


Course  where 
no  committee. 


Non-attend- 
ance of 
committee. 


A  statement  of  the  balance  shown  hj  the  bank  oolomns  of  the  oaah  boc&  is 
neoessary  to  obtain  the  inspector-general's  certificate  of  the  balance  standing  to  the 
credit  of  the  company  in  the  company's  liquidation  account. 

See  Er.  150  and  152  of  1903,  supra^  as  to  submitting  the  books,  &c.  to  the 
committee,  and  as  to  the  following  certificate. 

As  to  the  entries  in  the  cash  book  where  a  trading  account  is  kept,  see  B.  154  of 
1903,  #t«pra  ;  and  see  infra, 

{Title.) 
We,  the  undersigned,  members  of  the  committee  of  inspection  in 
the  winding-up  of  the  above-named  coy,  hby  certify  that  we  have 
examined  the  foregoing  account  with  the  vouchers,  and  that  to  the 
best  of  our  knowledge  and  belief  the  sd  account  contains  a  full,  true, 
and  complete  account  of  the  liqr's  receipts  and  payments. 

Dated  this day  of ,  19 — . 

Committee  of  inspection. 

If  there  is  no  committee  of  inspection,  the  liquidator  must  submit  the  cash  book, 
&c.  to  the  official  receiver,  on  whom  the  duty  of  the  committee  will  fall,  subject  to 
the  directions  of  the  Board  of  Trade.    See  sect.  9  (9)  of  1890,  and  B.  188  of  1903. 

Quare,  whether  the  official  receiver,  when  liquidator,  need  submit  any  accounts  to 
the  committee  of  inspection.    See  B.  187  of  1903,  supra. 

If  the  committee  of  inspection  fail  to  attend  the  meeting  called  for  audit,  the 
liquidator  must  insert  a  memorandum  to  that  effect  in  the  cash  book  (see  Notes  as 
to  Bequirements  at  Audit,  infra),  and  also  in  the  record  book. 


Form  211. 

Another  as  to 
liquidator's 
trading 
account. 
Form  88  of 
1903.  , 


{Title.) 
G.  H.,  the  liqr  of  the  above-named  coy,  in  account  with  the  estate. 

Eeceipts.  Payments. 

Dr.  Or. 


Date. 


Date. 


,  Liqr. 

{Date.) 

We  have  examined  this  account  with  the  vouchers,  and  find  the 
same  correct,  and  we  are  of  opinion  the  expenditure  has  been  proper. 

Dated  this day  of ,  19—. 

Committee  of  inspection 
[^or  member  of  the  committee  of  inspection]. 

As  to  the  trading  account,  to  be  kept  when  the  liquidator  carries  on  the  com- 
pany's business,  see  B.  154  (1)  of  1903,  supra.  This  rule  also  requires  the  affidavit 
in  the  next  form  to  be  made.  The  certificate  mentioned  in  B.  164  (1)  will  be  found 
at  the  foot  of  the  above  form. 
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{Title.)  Form  212. 

I, ,  the  liqr  of  the  aboTe-named  coy,  make  oath  and  say  that  Affidavit 

the  acootmt  hto  annexed  is  a  full,  true,  and  complete  account  of  all  verifying  ^ 
money  reed  and  pd  by  me  or  by  any  person  on  my  behalf  in  respect  of  trading 
the  carrying  on  of  the  trade  or  business  of  the  coy,  and  that  the  sums  account, 
pd  by  me  as  set  out  in  such  account  have,  as  I  believe,  been  necessarily  ^°5P  ®®*  °' 
expended  in  carrying  on  such  trade  or  business. 

Sworn,  &c.  ,  Liqr. 

Board  of  Trade  Audit. 

Seot.  dO  of  1S90. — (1.)  Every  liquidator  of  a  company  which  is  being  wound  ap  How  liqni- 
by  order  of  the  Court  shall,  at  such  times  as  may  be  prescribed,  but  not  less  than  dator*s 
twice  in  each  year  during  his  tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they  ^^^^^^ 
direct,  an  account  of  his  receipts  and  payments  as  such  liquidator. 

(2.)  The  account  shall  be  in  a  prescribed  form,  shall  be  made  in  duplicate,  and 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

(3.)  The  Board  of  Trade  shall  cause  the  accounts  so  sent  to  be  audited,  and  for 
the  purpose  of  the  audit  the  liquidator  shall  furnish  the  Board  with  such  vouchers 
and  information  as  the  Board  may  require,  and  the  Board  may  at  any  time  require 
the  production  of  and  inspect  any  books  or  accounts  kept  by  the  liquidator. 

(4.)  When  any  such  account  has  been  audited,  one  copy  thereof  shall  be  filed  and  Filing  and 
kept  by  the  Board,  and  the  other  copy  shall  be  filed  with  the  Court,  and  each  copy  inspection, 
shall  be  open  to  the  inspection  of  any  creditor  or  of  any  person  interested.     [From 
Bkcy.  Act,  1883,  s.  78.] 

(5.)  The  Board  of  l^rade  shall  cause  the  account  or  a  summary  thereof  when  Summary  for 
audited  to  be  printed,  and  shall  send  a  printed  copy  thereof  by  post  to  every  creditors, 
creditor  and  contributory. 

See  alao  Br.  149—169  of  1903,  supra. 

The  following  circular  explains  authoritatively  what  is  required  of  a  liquidator 

on  a  Board  of  Trade  audit : — 

It  is  requested  that  the  reply  to  this  circular  may  Form  213. 

be  addressed  to  the  Inspector-Gteneral  in  Companies  T, — ;; z — 

_,         _     ,        ___ .,,,_-_-.      -       r,  -n^  ^       1  Uiroular  of 

Idqudation,  Whitehall  Yard,  London,  S.W.,*  and  Board  of 

that  the  following  number  may  be  quoted : —  Trade  as 

Audit  No. .  u>^Tidit. 

The  Cos  (Winding-up)  Act,  1800. 

Board  of  Trade,  London,  S.W., 

Sir,  ,  19—. 

Se — -. 

I  beg  to  remind  you  that,  under  the  provisions  of  sect.  20  of  '*  The 
Cos  (Winding-up)  Act,  1890,"  and  [E.  153  of  **  The  Cos  (Winding-up) 
Bules,  1903,"]  an  audit  of  your  accounts  in  this  matter  will  become  due 

on  the ,  and  to  request  that  you  will,  within  seven  days  of  that 

date,  forward  a  copy  of  the  cash  book,  verified  by  afft  (form  annexed), 
with  a  2«.  cos  (winding-up)  stamp  affixed  thereto,  and  a  copy  for  filing, 
each  bearing  copies  of  the  certificates  of  audit  by  the  committee  of 

*  Now  1,  Horse-Guards'  Avenue,  Whitehall,  London,  S.W. 
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inspection,  together  with  the  necessary  vouchers,  the  record  book,  and 
a  draft  summary  of  the  account  for  approval.    [E.  156.] 
I  am,  Sir, 

Your  obedient  servant, 

John  Smith, 
Inspector'- General  in  Coe  Liquidation. 
To . 

NoTB.— Bnle  [157]  presoribee  that,  &o. 

[At  Back.] 

1.  If  the  committee  of  inspection  fail  to  attend  the  meeting  called 
for  audit,  a  memdum  to  that  effect  should  be  inserted  in  the  cash  book, 
and  the  accounts  should  be  forwarded  without  delay. 

2.  At  the  first  audit  the  liqr  is  required  to  furnish  two  copies  of  the 
cash  book  from  the  date  of  the  winding-up  order,  including  the  receipts 
and  payments  of  the  off  recr.  At  subsequent  audits  the  balance  should 
be  brought  forward  and  the  account  continued  from  the  date  to  which 
the  previous  account  was  made  up.  One  copy  should  contain  an 
analysis  of  receipts  and  payments  in  the  prescribed  form,  and  should 
be  verified  by  afft.  The  other  copy  for  filing  should  be  on  foolscap 
sheets,*  and  need  not  include  the  analysis  of  the  receipts  and  payments. 
The  stamp  duty  prescribed  by  the  scale  of  fees  should  be  affixed  to 
the  verified  copy,  and  the  stamps  to  be  used  are  '*  cos  (winding-up) 
stamps."  An  ojice  copy  of  the  front  sheet,  and  of  lists  B.,  0.,  G. 
and  H.  of  the  statement  of  affairs,  showing  thereon,  in  red  ink,  the 
amounts  realized,  and  explaining  the  cause  of  the  non-realization  of 
such  assets  as  may  be  unrealized,  should  be  forwarded  with  the  first 
accounts. 

3.  The  original  cash  book  need  not  be  forwarded  at  audit  unless 
specially  asked  for. 

4.  The  record  (which  should  be  forwarded  with  the  accounts  for 
inspection,  after  which  it  will  be  returned  to  the  liqr)  must  be  made  up 
to  date  of  audit,  in  accordance  with  B.  149,  and  must  show,  inter  aUoy 
the  authorities  for — 

(a)  Employment  of  solor,  if  employed  with  the  sanction  of  the  com- 

mittee, and  the  several  special  matters  in  respect  of  which 
such  employment  is  sanctioned. 

(b)  Liqr's  remuneration,  if  any. 

*  The  forms  in  use  for  cash  books  and  filing  copies  are  kept  in  stock  by  Waterlow 
and  Sons,  Limited,  London  WaU,  E.G. ;  Waterlow  Brothers  and  Layton,  Limited, 
24,  Biiohin  Lane,  E.G. ;  Drew,  Wood  and  Son,  Baainghall  Street,  E.G. ;  John 
Smith  and  Go.,  62  Long  Acre,  W.G.,  and  probaUy  by  other  law  stationerB. 

[Anmued  U  ft  blank  form  of  t^fidapii  of  vor\ficMtwn.  Sot  Form  87  of  1903  {Form  216, 
infra).] 
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5.  Allooatura  most  be  forwarded  for  all  taxed  ohargee,  and  the 
amount  of  costs  pd  in  respect  of  each  special  matter  should  be  sepa- 
rately stated  as  far  as  possible. 

6.  The  periods  covered  by  payments  for  rates  or  wages  must  be 
clearly  stated  in  the  account. 

7.  Where  a  special  bank  account  has  been  authorized  the  pass  book 
must  be  forwarded,  together  with  a  certificate  by  the  banker  of  the 
balance  at  the  date  of  the  account. 

8.  Each  payment  and  the  voucher  therefor  must  be  numbered. 

9.  The  auctioneer's  sale  account,  if  any,  must  be  forwarded. 

10.  The  trading  account  and  special  manager's  account  and  vouchers, 
if  any,  must  be  forwarded. 

11.  Detailed  accounts  of  charges  for  incidentals  must  be  furnished. 

12.  The  terms  of  the  afft  render  it  imperative  that  moneys  received 
by  a  liqr's  solor  or  other  agent  (and  for  which  the  liqr  is  responsible) 
should  be  included  in  the  account. 

13.  A  report  on  the  enclosed  form  should  accompany  each  account 
submitted  for  audit. 

14.  If  the  ppty  of  the  coy  is  fully  realized  and  distributed,  the  liqr 
should  at  once  forward  his  applicon  for  release,  aooompanied  by  a  copy 
of  the  notice  and  summary,  and  an  afft  verifying  the  postage  of  such 
notice  and  summary  to  all  the  creditors  who  have  proved  their  debts 
and  to  all  the  contributories. 

The  circular  refers  to  the  appropriate  forms. 

The  << analysis  of  receipts  and  payments"  referred  to  in  Note  2  is  the  sab- 
divirion  of  the  receipt  and  pa3rment  columns  which  is  made  in  the  cash  book  itself. 
See  Form  209,  tupra.  In  other  words,  one  copy  sent  for  audit  must  be  an  actual 
copy  of  the  cash  book  from  the  date  of  the  last  audit,  and  the  other  need  only  con- 
tain the  particulars  indicated  in  the  next  form. 


{Title.) 
Cash  Book. 


Of  whom 
received. 


Amoiint. 


DnbWii  from 


Date. 


To  -whom 
paid. 


Nature  of 
Payment. 


Amoont. 


Paid  into 
Bank. 


Form  214. 

Copy  cash 
book  for 
filing. 


[Copy  Certificate  of  Committee  of  Inspection^  as  in  Form  211.] 
[^Certificate  of  Audit  by  Board  of  Tradcy  see  Form  211.] 

This  copy,  when  certafied,  is  placed  on  the  file  (in  the  High  Court,  Boom  66, 
Bankruptcy  Buildings,  Carey  Street). 
The  form  used  by  the  official  receiver  now  usually  omitfl  columns  4  and  9  aboye. 
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KoTB. — Thufwrm  iaprinUd  ioith  eopyable  ink,  ondaprets  cop^f  can,  ifdenred,  be 

Form  216.   No.  Lr.  13.  Audit  No.  — 


Report 
(No.  Lr.  13) 


Ee Coy,  Limtd. 


to  acconmany  ^P^^  ^^  ^^^^l^  ^^  position  of  matter  at  the 
acoount. 


Reg.  No. 
Audit,  due 


Aflseta  aa  per  Statement. 


Property,  as  per  List  **  H,"  viz. : 

(a)  Gash  at  bankers    

{b)       ,,     in  hand 


(c)    Stock-in-trade  .... 

{d)  Machinery,  &c 

ie)  Trade  fixtures,  &c, 
(/)  Investments  in  shai 
Q)  Loans  on  mortgage  , 

r*)  -  ■      ■  ■ 


Book  debts — good   

do.  doubtful  and  bad. 

Bills  of  exchange 

Surplus  from  securities 

Unpaid  calls,  as  per  List  **  K  " . 
Capital  not  called  up  ......... 


Totals 


Bealized. 


Eatunated 
value  out- 
standing. 


Bemarka. 


Bate  of  Winding-np  Order .    Date  of  First  Meeting .    Date  of  Liqui- 
dator's Certificate .    Balance  now  at  credit  of  the  Liquidation,  £ . 

Dividends. 


When  declared. 


Whatdedared 
per£. 


If  not  dfolared,  state  reason. 


State  when  deblaratfon  irill 
probably  be  effected. 


Legal  Proceisdings  Atjthoeized. 


Bate  of  Besolution 

anthorizing  employment 

of  Solicitor. 


Name  of  Solidtora. 


Nature  of  work  authorised  to  be  done.* 
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If  any  actions  or  other  proceedings  are  delaying  the  close  of  the 
liquidation,  state  shortly  the  nature  and  probable  duration  thof.* 

If  applicon  for  release  not  yet  made,  state  reason,  and  when  liqr 
expects  to  be  in  a  position  to  apply  for  same. 

State  shortly  any  other  circumstances  tending  to  delay  the  winding- 
up  of  the  coy,  or  affecting  the  realized  value  of  the  ppty  or  the  costs  of 
its  realization. 

•  Liqr. 

To  Date .     19—. 

The  Inspector- General  in  Cos  Liquidation^ 
4,  WhitehaU  Yard,  S.W.i 

*  Wker$  the  above  apaee  %$  twt  it(fflcimtfor  the  anetcer,  it  may  he  written  on  the  baeh^ 
or  on  a  aeparate  sheet. 
t  Now  1,  Horse-Guards'  Ayenue,  Whitehall,  London,  S.W. 


{Title.)  Form  216. 

I, ,  of ,  the  liqr  of  the  aboye-named  coy,  make  oath  and  ^^^^ 

say :  liquidator's 

That  ^the  account  hereunto  annexed  marked  B*  contains  a  full  and  true  ^w^'i^^t. 
account  of  my  receipts  and  payments  in  the  winding-up  of  the  above"  2903. 

named  company  from  the day  of 19 —  to  the day  of 

19 —  indusiTe,  ^and  that  1  have  not,  nor  has  any  other  person  by  my 
order  or  for  my  use  during  such  period,  reed  any  moneys  on  account 
of  the  sd  coy  *other  than  and  except  the  items  mentd  and  specified  in 
the  sd  accounts. 

Sworn  at,  &c. 

*  NoTB. — If  no  reeeiptt  orpaymentt,  strike  out  the  words  in  italics. 

Hie  title  most  oommenoe  with  "  In  the  High  Court  of  Justioe,"  or  <<  County 
Court  of  -^— ,  holden  at ,"  or  as  the  case  may  be. 

The  first  date  in  blank  is  '*  The  date  of  the  appointment  of  liquidator,  or  the  date 
to  whioh  previous  affidavit  extends."    Board  of  Trade  Directions. 

"  Hie  aooount  is  to  be  marked  as  an  exhibit  to  the  affidavit."    Ih, 

A  2m.  oompanies  (winding-up)  stamp  must  be  affixed  in  the  upper  part  of  the  left- 
hand  margin  of  the  affidavit. 

This  affidavit  is  required  by  B.  163  (3)  of  1903,  and  seems  to  have  been  substituted 
for  the  statutory  declaration  mentioned  in  sect.  20  (2)  of  1890,  supra, 

B.  153  (3)  has  been  read  as  meaning  <*  certified  by  the  committee  of  inspection 
and  verified  by  the  liquidator."  In  practice  the  liquidator  signs  the  account  below 
the  certificate  of  the  committee  of  inspection ;  but  no  certificate  by  him  on  the  account, 
or  separately,  appears  to  be  required. 

P.  X 
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Form  217. 

liqnidatGr's 
summary  of 
aooounts 
under  B.  166 
of  1908. 


In  the  Matter  of  the  Gob  Aots,  1862  to  1900, 
and 

In  the  Matter  of  the Coj,  Limtd. 

SUMMARY  OF  LIQUIDATOR'S  ACCOUNTS, 

From 19—,  to 19—. 

Isiued  by  the  Board  of  Trade  under  the  provisions  qf  sect,  20  of  the  Cos  (W%ndi$^'Up) 
Dr.  Act,  1890.  Cr. 


To  balance 


receipts,  yi«. : — 
(a)  Cash  at  bankers 
in  hand  .. 


c)  Stock-in-trade    ,.•••. 

|rf)  Machinery,  &c 

e)  Trade  fixtures,  &c. . . . 
I/)  Investments  in  shares, 

&c 

p)  Loans  on  mortgage  ., 
h)  Other  property,  viz. : 


„  book  debts— good  .••.«••  • 
„         ,,  doubtful  and  bad 

,,  bills  of  exchange 

,,  surplus  from  securities   .... 
,,  receipts  per  trading  accounts 
„  calls  due  at  date  of  winding- 
up  order 

„  calls  made  by  liquidator. .. , 


Less — 
Payments  to  deben- 
ture-holders. . . . 
Do.  to  execution 
andother  secured 

creditors    

Do.   per   trading 
account ...... 


£    «.  d. 


Beodpts. 


By 


balance • 

Board  of  Trade  and  Court 
fees   

law  costs  of  petition,  includ- 
ing costs  of  any  person 
appearing  in  the  petition 
wliose  costs  are  allowed.. 

costsof  solicitortoliquidator 

other  law  costs   

special  manages  charges, 

allowance  for  preparing 
statement  of  affairs  .... 

fees  of  official  receiver  as 
provisional  liquidator    . . 

charges  of  provisional  liqui- 
dator, otner  than  official 
receiver    

remuneration  of  liquidator, 

auctioneer's  and  valuer's 
charges 

shorthand  writer's  charges. 

other  charges 

costs  of  possession 

do.  of  notices  in  *<GhuBette" 
and  local  papers ........ 

incidental  outlay    


Total  costs  and  charges. . 

£    s,  d 
creditors  and  con- 
tributories: — 

preferential  cre- 
ditors     

unsecured  cre- 
ditors divi<i.  of 

in  the  £ 

on  £ .. 

return  to  con- 
tributoiies  at 
the  rate  of  — 
per  share.. 


Balance. 


FayiiMntk 


Creditora  and  contributories  can  obtain  any  further  inf ormatioii  on  applioon  to 
theliqr. 

day  of 19—.  Liqr. 

Address—^. 
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The  aboTO  is  the  form  of  snmmary  transmitted  to  the  Board  of  Trade,  and  bj 
them  approved,  printed  and  ciionlated  in  pnrsiiance  of  the  following  rules : — 

It  is  in  mnch  the  same  form  (amplified)  as  the  form  (No.  100  of  1903)  of  state- 
ment to  accompany  notice  of  application  for  release  under  B.  180  (see  Form  697, 
Ghap.  LI.)>  ^ut  is  entirely  distinot  therefrom,  and  mast  be  furnished  in  the  case  of 
every  hJidit. 


[Date.]    Audited  [the  liqr's  petty  disbarsements  being  disallowed   Form  218. 

to  the  extent  of  6/.  {or  as  the  case  may  hey].  Board  of 

By  order  of  the  Board  of  Trade,  ^rade'^ , 

-n   TTT    X         -X  certificate 

F.  W.,  Inspector.      ^f  audit. 

PROOEEDINaS  TO  ENFORCE  AuDIT,  &0. 

The  Oompanies  Acts  and  Rules  do  not  contain  anything  like  sect.  102  (5)  of  the  Failure  to 
Bankruptcy  Act,  1883,  with  reference  to  enforcing  the  furnishing  of  accounts  (not  comply  with 
being  within  sect.  16  of  1890) ;  nor  do  they  enable  the  Board  of  Trade  to  remove  SjfJ^  ^' 
a  liquidator  for  not  furnishing  Touchers  or  information,  or  producing  books  or  qoirements. 
accounts,  as  reqtdred  by  sect.  20  of  1890.    But  if  the  requirements  of  the  Board  of 
Trade  in  respect  of  any  of  these  matters  are  not  complied  with,  the  Court  in  which 
the  winding-up  is  proceeding  may,  on  the  application  of  the  Board,  supported  by 
an  affidavit  of  defoult,  make  an  order  on  the  liquidator  to  fulfil  the  requirements  of 
the  Act  or  rules.    The  Board  of  Trade  has  had  its  own  special  forms  drafted  in 
case  any  such  proceedings  should  become  necessary. 

IrUerrcgcUing  and  Examining  Liquidator — Ordering  local  Investigation 

of  Books. 

Beet.  86  of  1890.— (1.)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  Board  of 
of  liquidators  of  companies  which  are  being  wound  up  by  order  of  the  Court,  and  Trade  con- 
in  the  event  of  any  such  liquidator  not  faithfully  performing  his  duties  and  duly  i^  •  j^?^ 
observing  all  the  requirements  imposed  on  him  by  statute,  rules,  or  otherwise, 
with  respect  to  the  performance  of  his  duties,  or  in  the  event  of  any  complaint 
being  made  to  the  Board  by  any  creditor  or  contributory  in  reg^ard  thereto,  the 
Board  shall  inquire  into  the  matter,  and  take  such  action  thereon  as  may  be  deemed 
eoipedient. 

(2.)  The  Board  may  at  any  time  require  any  liquidator  of  a  company  which  is 
being  wound  up  by  order  of  the  Court  to  answer  any  inquiry  made  by  them  in  rela- 
tion to  any  winding-up  in  which  the  liquidator  is  engi^B;ed,  and  may,  if  the  Board 
think  fit,  apply  to  the  Court  to  examine  on  oath  the  liquidator  or  any  other  person 
concerning  the  winding-up. 

(3.)  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books  and 
vouchers  of  the  liquidator  of  any  company  which  is  being  wound  up  by  order  of 
the  Court. 

B.  190  of  1908.— (1.)  An  application  by  the  Board  of  Trade  to  the  Court  to  Examination 
examine  on  oath  the  liquidator  or  any  other  person  pursuant  to  sect.  25  of  the  ^^  oath. 
Act  of  1890,  shall  be  made  ex  parte,  and  shall  be  supported  by  a  report  to  the 
Court  filed  with  the  proceedings,  stating  the  circumstances  in  which  the  appli- 
cation la  made. 
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(2.)  The  Import  may  be  signed  hj  any  person  duly  autiioiised  to  sign  doonmeBts 
on  behalf  of  the  Board  of  Trade ;  and  shall,  for  the  purposes  of  such  application, 
\>eprimdfaci9  evidence  of  the  statements  therein  contained.  [Formerly  B.  171  of 
1890.] 

A  power  similar  to  that  conferred  by  sect.  25  (2)  is  giyen  by  sect.  91  (2)  of  the 
Bankruptcy  Act,  1883. 

The  rule  on  which  B.  190  is  founded  was  framed  to  carry  out  sub-sect.  2  of 
sect.  25. 

The  application  is  made  by  ex  parte  summons.    See  B.  5  of  1903. 

Special  forms  of  ex  parte  summons,  report,  and  summons  to  attend  for  qyamfma- 
tion  have  been  prepared  by  the  adyisers  to  the  Board  of  Trade. 


Accounts  and  Procedure  under  Sect  15  of  1890. 

XlTFOEMATION   AS    TO    PENDINQ    LiQmDATIONS — ^TJnCLAIMED   AND    UNDIS- 
TRIBUTED Assets. 

Statement  for      Sect.  15  of  1890. — (1.)  If  the  winding-up  of  a  company  is  not  concluded  within 
Beg^trar  of      one  year  after  its  commencement,  the  liquidator  of  the  company  shall,  at  such  inter- 
i^  otock       ^^  ^  jj^y  ^  prescribed,  until  the  winding-up  is  concluded,  send  to  the  Begistrar 
^^    *       of  Joint  Stock  Companies  a  statement  in  the  prescribed  form  and  containing  the 
prescribed  particulars  with  respect  to  the  proceedings  in  and  position  of  the  liqui- 
dation.   Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of 
the  company  shall  be  entitled,  by  himself  or  by  his  agent,  at  aU  reasonable  times, 
on  payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance 
of  this  section,   and  to  a  copy  thereof,  or  extract  therefrom.    But  any  person 
untruthfully  so  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a 
contempt  of  Court,  and  shall  be  punishable  accordingly  on  the  iq»plioatio&  ol  the 
liquidator  or  of  the  official  receiver. 
Penalties  for         (2.)  If  a  liquidator  makes  default  in  complying  with  the  requirements  of  this 
default.  section  he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  eadi  day  dimng 

which  the  default  continues. 
Undistributed      (3.)  If  it  appears  from  any  such  statement  or  otherwise  that  any  liquidator  of  a 
^^*^*  company  has  in  his  hands  or  under  his  control  any  money  representing  unnlaimed 

or  undistributed  assets  of  the  company  which  haye  remained  unclaimed  or  undis- 
tributed for  six  months  after  the  date  of  their  receipt,  the  liquidator  shaU  forthwith 
pay  the  same  to  the  oompaniee'  liquidation  account  at  the  Bank  of  Wngland. 
Every  such  liquidator  shall  be  entitled  to  the  prescribed  certificate  of  receipt  for  the 
moneys  so  paid,  and  that  certificate  shall  be  an  effectual  discharge  to  him  in  respect 
thereof.  [As  to  the  meaning  of  *'  in  their  possession  or  under  their  control "  in 
sect.  4  of  the  Debtors  Act,  1869,  see  Jte  Fewster,  (1901)  1  Ch.  447.  Where  the 
sum  paid  in  represents  the  share  in  the  surplus  assets  of  a  shareholder  who 
cannot  be  found,  that  sum  is  not  a  debt  due  to  the  shareholder,  and  cannot  be 
attached  by  his  judgment  creditor  under  a  garnishee  order.  Spence  t.  Colemem^ 
(1901)  2  K.  B.  199.] 
Powers  of  (4.)  For  the  purpose  of  ascertaining  and  getting  in  any  money  payable  into  the 

?^^°^^*^  Bank  of  England  in  pursuance  of  this  section,  the  like  powers  may  be  exercised, 
and  by  the  like  authority  as  are  exerciseable  under  sect.  162  of  the  Bankruptcy  Aot» 
1883,  for  the  purpose  of  ascertaining  and  getting  in  the  sums,  funds,  and  dividends 
referred  to  in  that  section.  [Under  sect  162  (2)  (b)  of  the  Bankruptcy  Aot»  1883, 
the  Board  of  Trade  can  enforce  an  order  for  an  account  against  a  tnutee  without 
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proving  that  he  had  in  his  hands,  after  the  passing  of  the  Act,  any  imoUumed  or 
undistributed  assets.    JU  Comith,  (1896)  1  Q.  B.  99.] 

(5.)  Anj  person  plajming  to  be  entitled  to  any  money  paid  into  the  Bank  of  Board  of 
England  in  pnrsoanoe  of  this  section  may  apply  to  the  Board  of  Trade  for  payment  J^^^  order 
of  the  same,  and  the  Board  of  Trade  may,  on  a  oertificate  by  the  liquidator  that        P^T™ 
the  person  elftimJTig  is  entitled,  make  an  order  for  the  payment  to  that  person  of  the 
sum  doe.    Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  hi 
respect  of  any  daim  made  in  porsoanoe  of  this  section  may  appeal  to  the  High 
Ckrart. 

(6.)  This  section  shall  apply  whether  ihe  winding-np  of  the  company  has  com-  Section 
menced  before  or  after  the  commencement  of  this  Act.  ^^1^^ 

Sect.  15  has  been  held  to  apply  to  winding-np  by  the  Ckrart,  or  Tolontarily,  or 
under  superyision,  whether  the  winding-np  conmienoed  before  or  after  the  let  of 
Jan.,  1891.  Slock  and  Share,  ^.  Co,,  (1894)  1  Ch.  736,  a  decision  in  accordance 
wi&  an  opinion  expressed  in  a  former  edition  of  this  work. 

As  to  what  are  **  undistributed  assets"  within  sect.  15,  sub-sect.  3,  BeeZandMbrt" 
gage  Bank  of  Florida,  (1898)  1  Gh.  444.  In  that  case  the  company,  in  December, 
1895,  being  unable  to  pay  the  interest  on  its  debentures,  went  into  voluntary 
liquidation.  .  On  April  15,  1896,  the  Court  sanctioned  a  scheme  under  the  Joint 
Stock  Companies  Arrangement  Act,  1870,  which  provided  that  the  uncalled  capital 
should  be  called  up  by  the  voluntary  liquidators,  and  that  they  should  thereout,  by 
September,  1897,  pay  sums  amounting  to  a  dividend  of  12f.  M,  in  the  pound  to  the 
debenture  holders,  the  balance  being  payable  in  1902,  and  the  interest  being  kept 
down  in  the  meantime.  Any  surplus  from  calls,  after  payment  of  the  first  dividend, 
might  be  applied,  according  to  the  liquidators'  discretion,  for  manag^ement  and 
other  expenses.  The  scheme  also  gave  the  liquidators  power  to  borrow  for  the 
purpose  of  protecting  and  developing  the  assets.  On  the  debenture  holders  being 
paid  off  the  winding-up  was  to  be  stayed,  and  the  company  was  to  resume  businese. 
By  a  trust  deed  executed  in  pursuance  of  the  scheme  the  liquidators  covenanted 
to  apply  the  proceeds  of  the  call  in  accordanoe  with  the  scheme.  In  May  and 
September,  1897,  the  liquidators  filed  with  the  Registrar  of  Joint  Stock  Companies 
the  statements  of  account  required  by  sect.  15,  but  they  refused  to  pay  into  tiie 
companies'  liquidation  account  the  surplus  of  caDs  shown  by  the  accounts  to  be 
still  in  their  hands  or  under  their  control,  although  directed  to  do  so  by  the  Board 
Off  Trade,  and  on  a  motion  by  the  Board  for  an  order  to  comply  with  its  direction, 
Wright,  J.,  held  that  the  money  was  not  *' undistributed  assets"  within  sect.  15, 
sub-sect.  3,  and  that  the  liquidators  could  not  be  called  on  to  pay  it  into  the  com- 
panies' liquidation  account. 

Proceedings  under  sub-sect.  (2)  would  probably  be  by  the  Crown  on  the  Revenue 
aide  of  the  King's  Bench  Division,  and  are  not  within  the  scope  of  this  work. 

B.  171  of  1906.— The  winding-up  of  a  company  shaU,  for  the  purposes  of  sect.  15  When 
of  the  Act  of  1890,  be  deemed  to  be  conduded—  ^^^5dS»' 

(a)  In  the  case  of  a  company  wound  up  by  order  of  the  Court,  at  the  date  on  _^^ 

which  the  order  dissolving  the  company  has  been  reported  by  the  liquidator  g^Q^^  i^^ 
to  the  Reg^istrar  of  Joint  Stock  Companies,  or  at  the  date  of  the  order  of 
the  Board  of  Trade  releasing  the  liquidator  pursuant  to  sect.  22  of  the  Act 
of  1890 : 

(b)  In  the  case  of  a  company  wound  up  voluntarily  or  under  the  supervision  of 

the  Court,  at'  the  date  of  the  dissolution  of  the  company,  unless  at  such 
date  any  funds  or  assets  of  the  company  remain  unclaimed  or  undistributed 
in  the  hands  or  under  the  control  of  the  liquidator,  or  any  person  who  has 
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acted  as  liqaidatoFy  in  whiob  case  the  winding-ap  shall  not  be  deemed  to 
be  oonoladed  until  snob  funds  or  assets  have  either  been  distributed  or  paid 
into  the  companies'  liquidation  aooount  at  the  Bank  of  England.    [For- 
merly R.  126  of  1890.] 
It  may  be  doubted  whether  the  power  to  make  rules  justifies  a  rule  which  gives 
to  a  seotion  of  the  Act  a  wider  operation  than  its  terms  import.    Sect.  15  only  pro- 
Tides  for  a  case  in  which  the  winding-up  **  is  not  oonclnded  within  one  year  after 
its  commencement.*'    Now  a  dissolution  order  cannot,  under  sect.  1 1 1  of  the  Act 
of  1862,  be  made  until  the  affairs  of  the  company  have  been  completely  wound  up. 
Suppose,  then,  that  the  affairs  of  a  company  have  been  completely  wound  up  within 
the  year,  surely  the  winding-up  has  been  concluded  within  the  meaning  of  sect.  15 
of  the  Act  of  1890,  and  if  so,  how,  it  may  be  said,  can  rules  made  under  that  Act 
interpret  the  word  **  concluded  "  so  as  to  extend  the  operation  of  the  seotum ? 


Statement  by 
liquidator  to 
registrar  of 
joint  stock 
companies 
under  sect.  15 
of  1890. 


Form. 


Duplicate  and 
yezification. 


B.  172  of  1908.— The  statements  with  respect  to  the  proceedings  in  and  positioii 
of  a  liquidation  of  a  company,  the  winding-up  of  which  is  not  concluded  within  a 
year  after  its  commencement,  shall  be  sent  twice  in  every  year,  as  follows : — 

(1)  The  first  statement,  commencing  at  the  date  when  a  liquidator  was  first 

appointed  and  brought  down  to  the  end  of  twelve  months  from  the 
conmiencement  of  the  winding-up,  shall  be  sent  within  thirty  days  from 
the  expiration  of  such  twelve  months,  or  within  such  extended  period  as 
the  Board  of  Trade  may  sanction,  and  the  subsequent  statements  shall 
be  sent  at  intervals  of  half  a  year,  each  statement  being  brought  down 
to  the  end  of  the  half-year  for  which  it  is  sent. 

(2)  Subject  to  the  next  succeeding  rule,  Form  No.  92,  with  such  variations  as 

circumstances  may  require,  shall  be  used,  and  the  directions  speoifled  in 
the  form  shall  (unless  the  Board  of  Trade  otherwise  direct)  be  observed  in 
reference  to  every  statement. 
(8)  Every  statement  shall  be  sent  in  duplicate,  and  shall  be  verified  by  an  affidavit 
in  the  Form  No.  93,  with  such  variations  as  droumstanoes  may  require. 
[Formerly  R.  2  of  April,  1891.] 


Affidavit  of  B.  178  of  1908.— Where  a  liquidator  has  not  during  any  period  for  which  a 

no  receipts  or  statement  has  to  be  sent  received  or  paid  any  money  on  account  of  the  company,  he 
paymen  .  ^^^^  ^^  ^^  period  when  he  is  required  to  transmit  his  statement,  send  to  the 
Registrar  of  Joint  Stock  Companies  the  prescribed  statement  in  the  Form  No.  92 
[Form  219,  infra]  in  duplicate  containing  the  particulars  therein  required  with 
respect  to  the  proceedings  in  and  position  of  the  liquidation,  and  with  such  statement 
shall  also  send  an  affidavit  of  no  receipts  or  payments  in  the  Form  No.  98.  [R.  4 
of  April,  1891,  varied.] 


Payment  into 
oompanies* 
liquidation 
account. 


Uvglaucbd  Funds  and  UzmzsTBiBtrTBD  Abbbtb  nr  thb  Hands  or  ▲  LiamDAioB. 
(See  SuB-SBcns.  8  to  6  of  1890,  iupra.) 

Rr.  174  to  179  of  1903  are  as  follows  :— 

174. — (1.)  All  money  in  the  hands  or  under  the  control  of  a  liquidator  of  a 
company  representing  unclaimed  dividends,  which  for  six  months  from  the  date 
when  the  dividend  became  payable  have  remained  in  the  hands  or  under  the  oonttol 
of  the  liquidator,  shall  forthwith,  on  the  expiration  of  the  six  months,  be  paid  into 
the  companies'  liquidation  account. 

(2.)  All  other  money  in  the  hands  or  under  the  control  of  a  liquidator  of  a  com- 
pany, representing  unclaimed  or  undistributed  assets,  which  under  subHseot.  8  d 
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sect.  16  of  the  Act  of  1890,  the  liqiiidator  is  to  pay  into  the  companies'  liquidation 
aooonnt,  shall  be  asoertained  as  on  the  date  to  which  the  statement  of  receipts 
and  payments  sent  in  to  the  Registrar  of  Joint  Stock  Companies  is  brought 
down,  and  the  amomit  to  be  paid  to  the  companies'  liquidation  account  shall 
be  the  mtnitnnm  balance  of  such  money  which  the  liquidator  has  had  in  his 
hands  or  under  his  control  during  the  six  months  immediately  preceding  the  date  to 
whioh  the  statement  is  brought  down,  less  such  part  (if  any)  thereof  as  the  Board 
of  Trade  may  authorize  him  to  retain  for  the  immediate  purposes  of  the  liquidation. 
Such  amount  shall  be  paid  into  the  companies'  liquidation  account  within  fourteen 
days  from  the  date  to  whioh  the  statement  of  account  is  brought  down.  [Formerly 
B.  6  of  April,  1901.    See  Land  Mortgage  Bank  of  Florida,  (1898)  1  Oh.  444.] 

(3.)  Notwithstanding  anything  in  this  rule,  any  moneys  representing  unclaimed 
or  undistributed  assets  or  dividends  in  the  hands  of  the  liquidator  at  the  date  of  the 
dissolution  of  the  company  shall  forthwith  be  paid  by  him  into  the  companies' 
liquidation  account.    [New.]  « 

(4.)  A  liquidator  whose  duty  it  is  to  pay  into  the  companies'  liquidation  account  Pajing-in 
at  the  Bank  of  "RTig^ftTifi  money  representing  unclaimed  or  undistributed  assets 
of  the  company,  shall  apply  in  such  manner  as  the  Board  of  Trade  may  direct  to 
the  Board  of  Trade  for  a  paying-in  order,  which  paying-in  order  shall  be  an  autho- 
rity  to  the  Bank  of  England  to  receive  the  payment.  [Formerly  B.  131  of  1890, 
taken  from  Bkoy.  B.  345.] 

(5.)  Money  at  the  credit  of  the  account  of  the  official  liquidator  of  a  company  Money  under 
with  the  Bank  of  England  shall  be  deemed  to  be  money  under  the  control  of  the  **  control  of 
official  liquidator,  and  when  such  money  has  remained  imdaimed  or  undistributed  ?•     ^j^   »> 
for  six  months  after  the  date  of  receipt  it  shall  be  transferred  to  the  companies'     ^ 
liquidation  account,  and  the  official  liquidator  and  Master  of  the  Ohanoery  Division 
of  the  High  Oourt  attached  to  the  judge  in  -v^ose  chambers  the  winding-up  is  pro- 
oeedizig  shall  draw  and  sign  such  cheques  or  orders  as  may  be  necessary  for  the 
transfer  of  the  money.    An  application  to  the  Board  of  Trade  for  payment  out  of 
moneys  so  transferred  shall  be  signed  by  the  liquidator  and  countersigned  by  the 
said  Master.    [R.  133  of  1890,  varied.] 

(6.)  [See  this  set  out  in  full  in  Appendix  B.] 

175. — ^Every  person  who  has  acted  as  liquidator  of  any  company,  whether  the  Particulars  of 
liquidation  has  been  concluded  or  not,  shall  furnish  to  the  Board  of  Trade  particulars  ^^^f^  ^^ 
of  any  money  in  his  hands  or  under  his  control  representing  unclaimed  or  undis-  ^^     ^  ^^* 
tributed  assets  of  the  company,  and  such  other  particulars  as  the  Board  of  Trade 
may  require  for  the  purpose  of  ascertaining  or  getting  in  any  money  payable  into  the 
companies'  liquidation  account  at  the  Bank  of  England.    The  Board  of  Trade  may 
require  such  particulars  to  be  verified  by  affidavit.    [Formerly  B.  128  of  1890.] 

176. — (1.)  The  Board  of  Trade  may  at  any  time  order  any  such  person  to  submit  Verified 
to  them  an  account  verified  by  affidavit  of  the  sums  received  and  paid  by  him  as  account  and 
liquidator  of  the  company,  and  may  direct  and  enforce  an  audit  of  the  account.  ft^uut. 

(2.)  For  the  purposes  of  sect.  16  of  the  Act  of  1890,  and  the  rules,  the  Oourt  Powers  under 
shall  have,  and,  at  the  instance  of  the  Board  of  Trade,  may  exerdse  all  the  powers  Bankruptcy 
conferred  by  the  Bankruptcy  Act,  1883,  with  respect  to  the  discovery  and  realiza-  '^^* 
tion  of  the  property  of  a  debtor,  and  the  provisions  of  Part  I.  of  that  Act  with 
respect  thereto  shall,  with  any  necessary  modification,  apply  to  proceedings  under 
sect.  16  of  the  Act  of  1890.    P'ormerly  B.  129  of  1890.    See  the  bankruptcy  provi- 
sions, ti|/ra.] 

177. — ^An  application  by  the  Board  of  Trade  for  the  purpose  of  ascertaining  and  Where  and 
getting  in  money  payable  into  the  Bank  of  England  pursuant  to  sect.  16  of  the  Act  ^^^  appUoi- 
of  1889,  shall  be  made  by  motion,  and  where  the  winding-up  is  by  or  under  the  Jj^j^    Oourt 
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Claimant'B 
applioation 
for  payment. 


Paymeiit 
oat. 


saperviaion  of  the  C!ourt,  shall  be  made  to  and  dealt  with  by  the  judge ;  and  in  a 
Yolantaiy  winding-up  shall  be  made  to  and  dealt  with  by  the  judge  of  the  High 
Court.  [Formerly  B.  7  of  April,  1891,  as  amended  by  B.  16  of  Apzil,  1892.  Com- 
pare B.  6  of  1903.] 

178. — An  applioation  by  a  person  claiming  to  be  entitled  to  any  money  paid  into 
the  Bank  of  England  in  pursuance  of  sect.  16  of  the  Act  of  1890,  shall  be  made  in 
such  form  and  manner  as  the  Board  of  Trade  may  from  time  to  time  direot»  and 
shall,  unless  the  Board  of  Trade  otherwise  directs,  be  accompanied  by  the  certificate 
of  the  liquidator  that  the  person  daiming  is  entitled,  and  such  further  eridenoe  as 
the  Board  of  Trade  may  direct.  [Formerly  B.  132  of  1890,  and  compare  Bkoy 
B.  346.] 

179. — ^A  liquidator  who  requires  to  make  payments  out  of  money  paid  into  the 
Bank  of  England,  in  pursuance  of  sect.  16  of  the  Act  of  1890,  either  by  way  of  dis- 
tribution or  in  respect  of  the  cost  and  expenses  of  the  proceedings,  shall  apply  in 
such  form  and  n^umer  as  the  Board  of  Trade  may  direct,  and  the  Board  of  Trade 
may  thereupon  either  make  an  order  for  payment  to  the  liquidator  of  the  0om 
required  by  him  for  the  purposes  aforesaid,  or  may  direct  cheques  to  be  issued  to  the 
liquidator  for  transmission  to  the  persons  to  whom  the  payments  are  to  be  made. 
[Formerly  B.  6  of  April,  1891.] 


Be- enactment 
by  Act  of 
1890. 


Verified 
account. 


Appointment 
of  collector. 


Bankbuptoy  Provisions. 

Sect.  16  (4)  of  1890  (ttf^a)  incorporates  sect.  162  of  the  Bankruptcy  Act,  1888 ; 
and  B.  176  (2)  of  1903  (tupra)  extends  to  winding-up,  for  the  purposes  of  sect.  16  of 
1890,  *'  all  the  powers  conferred  by  the  Bankruptcy  Act,  1888,  with  respect  to  the 
disooTery  and  realization  of  the  property  of  a  debtor  and  the  proyisions  of  Pfetft  I. 
of  that  Act  with  respect  thereto  •  •  *  •  with  any  necessary  modification.'* 

Sect.  168  of  Bankruptcy  Act,  1888,  is  (so  far  as  material)  as  follows  :— 

[(1)  and  (2)  (a)  only  provide  for  payment  in  by  the  persons  therein  mentioned,  qf  im- 
elaimed  and  undistributed  moneys.  Sect,  16  (3)  of  1890  re-enacts  these  provisions^  with 
the  necessary  modifications  with  reference  to  winding-up,  and  therefore  there  is  no  need 
to  incorporate  them^"] 

(2.)  (b)  The  Board  of  Trade  may  at  any  time  order  any  such  trustee  or  other 
person  to  submit  to  them  an  account  verified  by  affidavit  of  the  «ums  received  and 
paid  by  him  under  or  in  pursuance  of  any  such  petition,  resolution,  deed,  or  other 
proceeding  as  aforesaid,  and  may  direct  and  enforce  an  audit  of  the  account.  [This 
is  r^ovided,  with  the  necessary  modijlcations,  by  JR.  176  (1)  of  1903,  supra,"} 

(e)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  may  from  time 
to  time  appoint  a  person  to  collect  and  g^et  in  all  such  unclaimed  or  undistribnted 
funds  or  dividends,  and  for  the  purposes  of  this  section  any  Court  having  a  juiiadio- 
tion  in  bankruptcy  shall  have  and  at  the  instance  of  the  person  so  appointed,  or  of 
the  Board  of  Trade,  may  exercise  all  the  powers  conferred  by  this  Act  with  reject 
to  the  discovery  and  realization  of  the  property  of  a  debtor,  and  the  provisions  of 
Part  I.  of  this  Act  with  respect  thereto  shall,  with  any  necessary  modifications, 
apply  to  proceedings  under  this  section. 

(3.)  The  provisions  of  this  section  shall  not,  exc^t  as  expressly  declared  here, 
deprive  any  person  of  any  larger  or  other  right  or  remedy  to  which  he  may  be 
entitled  against  such  trustee  or  other  person. 

[(4.)  is  in  effect  the  same  as  sect.  16  (6)  of  1890.] 

[(6.)  empowers  the  Board  of  Trade  to  open  a  **  Bankruptcy  Estate  Account,^*  the 
equivalent  in  bankruptcy  of  **  The  Companies  Liquidation  Account^*  in  winding-up. 

And  see  Wmn.  on  Bkcy.  7th  ed.  p.  868. 
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iett.  S7  «f  Baakruptoy  Aet,  1888  (with  reference  to  dieooyery  of  a  debtor's  pro-  BieooTery  of 
perty),  la  as  follows :—  property. 

(1.)  The  Court  may,  on  the  application  of  the  official  receiyer  or  trosteei  at  any 
time  after  a  reoeiyiDg  order  has  been  made  against  a  debtor,  summon  before  it  the 
debtor  or  his  wife,  or  any  person  known  or  suspected  to  hare  in  his  possession  any 
of  the  estate  or  effects  belonging  to  the  debtor,  or  supposed  to  be  indebted  to  the 
debtor,  or  any  person  whom  the  Oourt  may  deem  capable  of  giving  information 
respecting  the  debtor,  his  dealings  or  property,  and  the  Court  may  require  any  such 
person  to  produce  any  documents  in  his  custody  or  power  relating  to  the  debtor,  his 
dealings  or  property. 

(2.)  If  any  person  so  summoned,  after  haying  been  tendered  a  reasonable  sum, 
refuses  to  come  before  the  Court  at  the  time  appointed,  or  refuses  to  produce  any 
such  document,  haying  no  lawful  impediment  made  known  to  the  Court  at  the  time 
of  its  sitting  and  allowed  by  it,  the  Court  may,  by  wanant,  cause  him  to  be 
apprehended  and  brought  up  for  examination. 

(3.)  The  Court  may  examine  on  oath,  either  by  word  of  mouth  or  by  written 
interrogatories,  any  person  so  brought  before  it  concerning  the  debtor,  his  dealings 
cor  property. 

(4.)  If  any  jwraon  on  examination  before  the  Court  admits  that  he  is  indebted  to 
the  debtor,  the  Court  may,  on  the  appHcation  of  the  official  receiyer  or  trustee, 
order  him  to  pay  to  the  receiyer  or  trustee,  at  such  time  and  in  such  manner  as  to 
the  Oourt  seems  expedient,  the  amount  admitted,  or  any  part  thereof,  either  in  full 
discharge  of  the  whole  amount  in  question  or  not,  as  the  Court  thinks  fit,  with  or 
without  costs  of  the  examination. 

(6.)  If  any  person,  on  examination  before  the  Court,  admits  that  he  has  in  his 
poaooflsion  any  property  belonging  to  the  debtor,  the  Oourt  may,  on  the  application 
of  the  official  receiyer  or  trustee,  order  him  to  deliyer  to  the  official  receiyer  or 
trustee  such  property,  or  any  part  thereof,  at  such  time,  and  in  such  maimer,  and 
on  snch  terms  as  to  the  Court  may  seem  just. 

(6.)  The  Court  may,  if  it  think  fit,  order  that  any  person  who,  if  in  England, 
would  be  liable  to  be  brought  before  it  under  this  section  shall  be  examined  in 
Scotland  or  Ireland,  or  in  any  other  place  out  of  England. 

[Under  the  yery  similar  words  of  sect.  96  of  the  Bankruptcy  Act,  1869,  the  trustee 
in  bankruptcy  might  be  ordered,  on  the  application  of  a  creditor,  to  sulnnit  himself 
for  examination.  Ex  parte  OnmaUff^  13  Eq.  409.  And  a  creditor  might  be  ordered 
to  be  examined  on  the  application  of  the  bankrupt.  See  Ex  parte  Austin,  4  C.  Diy. 
13.  And  see  Ex  parte  Sheffield,  10  C.  Diy.  434 ;  Ex  parte  Nicholton,  14  C.  Diy.  243; 
and  Williams  on  Bankruptcy,  p.  87. 

And  see  also  sect.  25  of  1890,  and  R.  190  of  1903,  supra, 

Quare,  whether  R.  176  of  1903  does  not  incorporate  the  following  proyision,  in 
r8q)ect  of  proceedings  under  sect.  15  of  1890.] 

Sect.  102  (5)  of  Bankruptcy  Aet,  1888.— (5.)  Where  default  is  made  by  a  trustee.  Disobedience 
debtor,  or  other  person  in  obeying  any  order  or  direction  giyen  by  the  Board  of  to  Board 
Trade  or  by  an  official  receiyer  or  any  other  officer  of  the  Board  of  Trade  under  any  J^  Trade's 
power  oonf erred  by  this  Act,  the  Court  may,  on  the  application  of  the  Board  oi  ^^^^^^^'^'^^''^ 
Trade  or  an  official  receiyer  or  other  duly  authorized  person,  order  such  defaulting 
trustee,  debtor,  or  person  to  comply  with  the  order  or  direction  so  giyen :  and  the 
Oourt  may  also,  if  it  shall  think  fit,  upon  any  such  application  make  an  immediate 
order  for  the  committal  of  such  defaulting  trustee,  debtor,  or  other  person ;   pro- 
vided that  the  power  giyen  by  this  snb-seotioii  shall  be  deemed  to  be  in  addition  to 
and  not  in  suhetitotion  for  any  other  ri^t  or  remedy  in  respect  of  such  default. 
See  Ss  TatuMf  60  L.  T.  896. 
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First  part  of 
Form  92  of 
1903.    See 
B.  172  (2) 
of  1903. 
Size  of  sheets. 
Form  and 
contents  of 
statement. 


This  is  the  exliibit  marked  B.  referred  to  in  the 


affidavit  of  - 
day  of , 


sworn  before  me  the 


A  Oommissioner  for  Oaths. 


No.  of  Coy .  In  the  Matter 

Statement  of  Receipts  and  Payments  and  General 
Directions  as  to  Statements. 


(Name  of  Coy.) 

(1.)  Every  statement  must  be  on  sheets  13  inches  by  16  inches. 

(2.)  Every  statement  must  contain  a  detailed  account  of  all  the 
liqr's  realizations  and  disbursements  in  respect  of  the  coy.  The  state- 
ment of  realizations  should  contain  a  record  of  all  receipts  derived 
from  assets  existing  at  the  date  of  the  winding-up  order  or  resolution 
and  subsequently  realized,  including  balance  in  bank,  book  debts,  and 
calls  collected,  ppty  sold,  &c. ;  and  the  account  of  disbursements  should 
contain  all  payments  for  costs  and  charges,  or  to  creditors  or  contribu- 
tories.  Where  ppty  has  been  realized,  the  gross  proceeds  of  sale  must 
be  entered  under  realizations,  and  the  necessaiy  payments  incidental 
to  sales  must  be  entered  as  disbursements.  These  accounts  should  not 
contain  payments  into  the  cos  liquidation  account  (except  unclaimed 
dividends  (see  par.  5))  or  payments  into  or  out  of  bank,  or  temporary 
investments  by  the  liqr,  or  the  proceeds  of  such  investments  when 
realized,  which  should  be  shown  separately : — 

(o.)  by  means  of  the  bank  pass  book ; 

(5.)  by  a  separate  detailed  statement  of  moneys  invested  by  the 
liquidator  and  investments  realized. 

Interest  allowed  or  charged  by  the  bank,  bank  commission,  &c.,  and 
profit  or  loss  upon  the  realization  of  temporary  investments,  should, 
however,  be  inserted  in  the  accounts  of  realizations  or  disbursements, 
as  the  case  may  be.  Each  receipt  and  payment  must  be  entered  in 
the  account  in  such  a  manner  as  sufficiently  to  explain  its  nature. 
The  receipts  and  payments  must  severally  be  added  up  at  the  foot  of 
each  sheet,  and  the  totals  carried  forward  from  one  account  to  another 
without  any  intermediate  balance,  so  that  the  gross  totals  shall  represent 
the  total  amounts  reed  and  pd  by  the  liqr  resply. 

(3.)  When  the  liqr  carries  on  a  business,  a  trading  account  must  be 
forwarded  as  a  distinct  account,  and  the  totals  of  receipts  and  payments 
on  the  trading  account  must  alone  be  set  out  in  the  statement. 
DiTidends,&o.  (4.)  When  dividends  or  instalments  of  compositions  are  pd  to 
creditors,  or  a  return  of  surplus  assets  is  made  to  contributories,  the 
total  amoimt  of  each  dividend,  or  instalment  of  composition,  or  return 
to  contributories,  actually  pd,  miust  be  entered  in  the  statement  of  dis- 
bursements as  one  sum ;  and  the  liqr  must  forward  separate  accounts 


Trading 
account. 
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showing  in  lists  the  amount  of  the  claim  of  each  creditor,  and  the 
amount  of  dividend  or  composition  payable  to  each  creditor,  and  of 
surplus  assets  payable  to  each  contributory,  distinguishing  in  each  list 
the  dividends  or  instalments  of  composition  and  shares  of  surplus 
assets  actually  pd  and  those  remaining  undaimed.  Each  list  must  be 
on  sheets  13  inches  by  8  inches. 

(5.)  When  unclaimed  dividends,  instalments  of  compositions,  or 
returns  of  surplus  assets  are  pd  into  the  cos  liquidation  account,  the 
total  amount  so  pd  in  should  be  entered  in  the  statement  of  disburse- 
ments as  one  sum. 

(6.)  Credit  should  not  be  taken  in  the  statement  of  disbursements 
for  any  amount  in  respect  of  liqr's  remuneration  unless  it  has  been 
duly  allowed  by  resolution  of  the  coy  in  general  meetLng,  or  by  order 
of  Ot. 

See  next  form  for  the  latter  part  of  this  form  (92  of  1903). 

Liquidator's  Statement  of  Account. 

Pursuant  to  sect.  15  of  the  Companies  ( Winding-up)  Act^  1890. 
Name  of  Coy . 


Form  220. 

Liqnidator'B 
statement  of 
aoooant. 


Nature  of  proceedings  (whether  wound  up  by  the  Ct,  or  under  the  Latter  part  of 
supervision  of  the  Ot,  or  Toluntarily)  — ^.  ^^^^      ^ 


Date  of  commencement  of  winding-up . 

Date  to  which  statement  is  brought  down . 

Name  and  address  of  liqr . 

This  statement  is  required  in  duplicate. 

lilQTTIDATOB'S  STATEMENT  OF  AoOOXTNT  pUTSUaut  tO  SOCt.  15  of  the 

Companies  (Winding-up)  Act,  1890. 


See  last  form. 


DiSBURHim  KN'IH. 

Dste. 

Of  whom 
reoehred. 

Nature  of 
AnetsBeaUzed. 

Amount. 

Data. 

To  whom 
paid. 

Natmreof 

Amoont. 

Bght.  for  ward... 

£ 

M. 

d. 

Bg^tforwaxd... 

"T 

«. 

T. 

0 

BRied  forward. . . 

Ca 

nied  fut'ward*. . . 

*  NoTB.— No  balance  should  be  shown  on  thia 
account,  but  only  the  total  realizataons  and  di»- 
buxsements,  which  should  be  oazxied  forward  to 
the  next  aoooant. 
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Analysis  of  Balakce. 

£   s.   d. 

Total  realizations    „     ,> 

„    disbursements    „     „ 

Balance ,>    ,f 

The  balance  is  made  up  as  follows : — 

1.  Cash  in  hands  of  liqr i,    „ 

£    8.    d. 

2.  Total  payments  into  bank,  including  bal- 

ance at  date  of  commencement  of  wind- 
ing-up (a«  per  bank  book)    ,,     „ 

Total  withdrawals  from  bank    „    „ 

Balance  at  bank  ,,    ,, 

8.     Amount     in     companies      liquidation 

account  • „    ,^ 

£    8.    d. 

*4.     Amounts  invested  by  liqr    ,,    ,, 

Less  amounts  realized  from  same „    ,, 

Balance ,i    „ 

Total  balance  as  shown  above    £        „    „ 


[Note. — Full  details  of  stocks  purchased  for  investment  and  of 
realization  thereof  should  be  given  in  a  separate  statement.] 

*  The  inyestment  or  deposit  of  money  bj  the  liquidator  under  competent  autho- 
rity does  not  withdraw  it  from  the  operation  of  seot.  15  of  the  Companies  (Winding- 
up)  Act,  1890,  and  any  suoh  inyestments  Tepreeenting  money  held  for  six  months 
or  upwards  must  be  realized  and  paid  into  the  companies  liquidation  account, 
except  in  the  case  of  inyeetments  in  Gtovemment  seouritieSy  the  transfer  of  which 
to  the  control  of  the  Board  of  Trade  will  be  accepted  as  a  sufficient  compliance  witii 
the  terms  of  the  section. 


NoTB. — The  liqr  should  also  state— 

(1.)  The  amount  of  the  estimated!  ^^  (after  deduding  amounts  diarged 

^    ^  ,     I      *o     secured    creditors    and    debenture 

assets    and  liabuities  at  the  I    holders) £ 

date  of  the  commencement  of  | ,. .  w^    ( ?SS^^J2"  * ' '  'i 

.    _.  I  liabihties  {  Debenture  holders. . .  .£ 

the  wmdmg-up J  (  Unsecured  creditors  ..£ 


(2.)  The  total  amount  of  the 
capital  pd  up  at  the  date  of 
the  commencement  of  the 
winding-up 


Pd  up  in  cash £- 

^Issued  as  pd  up  otherwise 
than  for  cash 


Digitized  by 


Google 


PBOCEDUBE  UNDER  S.  16  OF  1890.  817 


(3.)  The  general  deeoriptioii  and  \ 
estimated  value  of  outBtanding  > 
assets  (if  any)     ) 


(4.)  The  causes  which  delay  the 
termination  of  the  winding-up 


(5.)  The  period  within  which  i 
the  winding-up  may  probably  > 
be  completed ) 


No.  of  Coy  — .  Form  221. 


AffidaTit  verifying  Statement  of  Liquidator's  Account  ^^ 

iNameofCoy,-]  ^^^^"^ 

I ,  of J  the  liqr  of  the  above-named  coy,  make  oath  and  aooonnt 

say : — That  ♦  the  account  hereunto  annexed  marked  B  contains  a  full  and  (No  93  of 
true  account  of  my  receipts  and  payments  in  the  winding-up  of  the  above-  ^  170?3) 

named  coy,  from  the day  of ,  19—,  to  the day  of ,  of  1903). 

19 — ,  inclusive,  ♦anrf  that  I  have  not,  nor  has  any  other  person  by 
my  order,  or  for  my  use  during  such  period,  reed  or  pd  any  moneys 
on  account  of  the  sd  coy  *  other  than  and  except  the  items  mentd  and 
specif  ed  in  the  sd  account. 

1  further  say  that  the  particulars  in  the  annexed  Form  92,  marked 
B,  with  respect  to  the  proceedings  in  and  position  of  the  liquidation, 
are  true  to  the  best  of  my  knowledge  and  belief. 
Sworn  at  ) 

*  Kora. — If  no  leoeipts  or  payments,  strike  out  the  worcb  in  italics. 
The  affidayit  is  not  required  in  dapUoate,  but  it  must  in  every  case  be  aooom- 
panied  by  a  statement  on  Form  92  in  duplicate. 


No.  of  Coy.  p^rn^ 


liquidator's  Trading  Account.  ^^^^""'^ 

[Name  of  Coy."]  aooonnt. 

The  ]iqr  of  the  above-named  coy,  in  account  with  the  estate.  ^^  ™  ^*  ^ 

This  account  is  required  in  duplicate  in  addition  to  Form  No.  92. 
Eeceipts.  Payments. 

[^The  Dr.  and  Cr.  columns  are  inserted  here  as  in  Form  211,  supra."] 

(Date.) 

liqr. 

See  Direction  3  in  Form  219,  ntpra. 
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Form  228. 

List  of 
dividends  or 
oomposition. 
Form  95  of 
1908. 


Form  224. 

List  of 
amounts  paid 
or  pa^ble  to 
oontnbu- 
tories. 
Form  96  of 
1903. 


List  of  DiTidends  or  CompositioiL 

Name  of  Coy. 

I  hby  certify  that  a  dividend  (or  composition)  of in  the  £ 

was  declared  payable  on  and  after  the day  of ,  19 — ,  and 

that  the  creditors  whose  names  are  set  forth  below  are  entld  to  the 
amounts  set  opposite  their  respive  names,  and  have  been  pd  such 
amounts  except  in  the  cases  specified  as  unclaimed. 

lAqt. 

Dated  the day  of ,  19 — . 

To  the  Board  of  Trade. 


Bnroams. 

ChziftianN«me. 

A  wnmin 

\.  ^^    T% 

Amount  of  Dlridend  or  Oompodtion. 

Fttid. 

Undftimed. 

£ 

9, 

d. 

£ 

t. 

d. 

£ 

tf. 

d. 

This  List  is  required  in  duplicate. 
See  Direction  4  in  Form  219,  tupra. 

No.  of  Coy. 
liBt  of  Amoimt0  Paid  or  Payable  to  Contributories. 

Name  of  Coy. 
I  hby  certify  that  a  return  of  surplus  assets  was  declared  payable 

to  contributories  on  and  after  the day  of ,  19 — ,  at  the  rate 

of per  share,  and  that  the  contributories  whose  names  are  set 

forth  below  are  entld  to  the  amounts  set  opposite  their  respive  names, 
and  have  been  pd  such  amounts  except  in  the  cases  specified  as 
unclaimed. 

Liqr. 

Dated  the day  of ,  19—. 

To  the  Board  of  Trade. 


Smnsme. 

No.  of  Shares. 

Amoant  retomed  on  Shares. 

Paid. 

XTnoHaimed. 

£ 

tf. 

d. 

£ 

«. 

d. 

This  list  is  required  in  duplicate. 
See  Direction  4  in  Form  219,  tuprn. 
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AoconntB  to  Board  of  Trade  as  to  Unclaimed  Funds  and 
Undistributed  Assets. 

Sect.  15  (3)  of  1890,  »upra. 

If  it  appears  from  any  saoh  statement  or  otherwise  that  any  liquidator  of  a 
company  has  in  his  hands  or  under  his  control  any  money  representing  nnclaimed 
or  midistribnted  assets  of  the  company  which  have  remained  nnclaimed  or 
nndistributed  for  six  months  after  the  date  of  their  receipt,  the  liquidator  shall 
forthwith  pay  the  same  to  the  Companies  Liquidation  Account  at  the  Bank  of 
England  •  •  •  • 

On  the  31st  Decemher,  1890,  Sir  M.  Hicks-Beach,  under  sect.  16,  issued  a  notice, 
which  appeared  in  the  Oazette  of  the  2nd  January,  1891,  requiring  **  any  and  eyery 
liquidator  of  a  company  forthwith  to  pay  to  the  said  account  the  money  in  their 
hands  or  under  their  control,  obtaining  in  the  first  instance  a  receiyable  order  from 
the  Board  of  Trade,  and  that  upon  such  payment  the  Board  of  Trade  will  furnish 
to  such  liquidators  a  certificate  of  receipt  of  the  money  so  paid,  which  shall  be  an 
effectual  discharge  in  respect  thereof." 

The  Board  of  Trade  is  of  course  cognizant  of  erery  winding-up  which  takes 
I^aoe,  whether  compulsory,  yduntary,  or  under  supervision,  and  where  amounts 
are  not  duly  aooonnted  for,  the  liquidator  may  expect  the  following  letter  (Board 
of  Trade  Form  0.  Ko.  8)  from  the  Inspector-General  in  Companies  Liquidation : — 


"The  Cos  Act,  1862,  and  the  Cob  (Winding-up)  Act,  1890,  s.  15.       Tgorm  226. 
**  [Address  of  Office^  Date,  and  Title  of  Matter.']  Bluest  ot 

"  Sip,— I  am  directed  by  the  Board  of  Trade  to  call  your  attention  ^^^ 
to  sect.  15  (3)  of  the  Cos  (Winding-up)  Act,  1890  [and  Eule  173  of  liquidator  to 
1903],*  and  to  the  powers  conferred  upon  the  Board  of  Trade  there-  5Ju  ^^" 
under,  and  I  am  to  request  that  you  will  insert  in  the  accompanying  unclaimed 
form  [0.  No.  9]  particulars  of  the  amounts,  if  any,  due  to  the  Cos  J^bi^d^" 
Liquidation  Account  in  the  matter  of  the  above  coy,  of  which  you  assets. 
appear  to  have  been  appointed  liqr." 

The  letter  concludes  with  a  note  as  to  the  requirements  of  sect.  15,  and  endorsed 
on  it  axe  ooj^  of  aeot  15  of  1890,  snb-ss.  8,  4,  5,  and  6 ;  and  of  the  roles 
appHoaUe. 

*  These  words  are  added  in  the  case  of  companies  wound  up  within  a  year.  The 
form  C.  No.  9  is  Form  226,  below. 


The  Cos  Act,  1862,  and  the  Cos  (Winding-up)  Act,  1890.  Perm  226. 

In  the  matter  of  the Coy,  limtd.  Particulars  to 

Date  of  Winding-up  Order ^  5^?^ 

(or  of  Besolution  for  Winding-up) in  answer  to 

I, ,  of ,  the  liqr  of  the  above-named  coy,  hby  certify  that  B^iuS^crf^ 

the  following  statement  is  a  correct  return  of  the  unclaimed  diyidends  Trade. 
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FormC. 
No.  9. 


WmDING-UP  BY  THE  CfOUET,      [ChAP.  XXIV. 

or  nndistributed  moneys  in  my  hands  or  under  my  control^  which  are 
due  to  the  Cos  Liquidation  Account  under  sect.  15  of  the  Cos  (Winding- 
up)  Act,  1890. 

[Signature] . 

Dated 19—.  £    s.    d. 

Unclaimed  dividends  

Undistributed  moneys 

Total  amount  due  to  the  Cos  Liquidation  Account £ 

See  notes  to  last  form. 


Form  227. 

Affidavit 
▼erifying 
aooount  of 
unolaimed 
and  undis- 
tributed 
funds. 
Form  97  of 
1903. 


{TitU.) 

I, ,  of ,  make  oath  and  say  that  the  particulars  entered  in 

the  statement  hereunto  annexed,  marked  A,  are  correct,  and  truly  set 
forth  all  money  in  my  hands  or  under  my  control,  representing 
unclaimed  or  undistributed  assets  of  the  aboye  coy,  and  that  the 
amount  due  by  me  to  the  Cos  Liquidation  Account  in  respect  of  un- 
claimed dividends  and  undistributed  funds  is  £ . 

(Signature) . 

Sworn,  &c. 

This  is  the  affidavit  whioh  the  Board  of  Trade  may  require  under  B.  174  d  1903. 


Form  228. 

Board  of 
Trade  order 
on  liquidator 
to  submit 
yerified 
aooount. 
FormC. 
No.  44. 


In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  matter  of  the Coy,  limtd. 

By  virtue  of  the  powers  conferred  upon  them  by  the  Cos  (Winding- 
up)  Act,  1890,  and  in  accordance  with  the  provisions  of  the  Cos 
(Winding-up)  Eules,  1903,  the  Board  of  Trade  do  hereby  order  you 
to  submit  to  them  within  seven  days  from  the  date  of  service  hereof 
upon  you  an  account  verified  by  afft  of  the  sums  reed  and  pd  by  you 

as  liqr  of  the  above-named  coy  [from  the  — ^th to  the  — ^th \ 

Dated  this day  of ,  19 — . 

By  the  Board  of  Trade. 
[A.  B.]  Chief  Bankruptcy  Clerk,  duly  authorized  in  that 
behalf  by  the  Pt^sident  of  the  Board  of  Trade. 
To . 

Note. — ^The  account  should  be  furnished  in  a  form  similar  to  Form 
No.  92  in  the  Cos  (Winding-up)  Eules,  1903.  It  should  be  furnished 
in  duplicate,  and  be  verified  by  afit  in  a  form  similar  to  Form  No.  93. 

If  nothing  has  been  reed  or  pd  on  account  of  the  ooy,  an  afft  of 
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no  receipts  or  payments  should  be  furnished  in  a  form  similar  to  Form 
No.  93. 

Forms  can  be  obtained  from  the  Eegistrar  of  Joint  Stock  Cos, 
Somerset  House,  W.  C,  or  from  a  Iolw  Stationer. 

The  account  or  a£Et  should  be  addressed  to  the  Inspector-  General  in 
Cos  Liquidation,  Board  of  Trade,  1,  Horse  Guards'  Avenue,  Whitehall, 
London,  S.W. 

This  is  the  order  referred  to  in  R.  176  of  1903,  supra. 

This  order  has  also  been  used  (the  note  being  omitted)  where  a  liquidator  has 
neglected  to  oomplj  with  sect.  16  (1)  of  1890,  and  R.  127a  (now  R.  174  (2)  of  1903). 
For  form  of  notice  of  motion,  see  Form  234a,  infra. 


ElTFOBOINa  A0CX)XJNTS  UNDER  SECT.  15  AND  Eb.  176  AND  177  OF  1903. 

There  seems  to  be  no  difficulty  about  enforcing  the  delivery  and  audit  of  an 
account  under  sect.  15. 

The  order  of  the  Board  of  Trade  [Form  228]  is  served  personally  on  the  liquidator. 
In  some  recent  cases  commenced  by  the  Board  of  Trade  the  five  forms  next  follow- 
ing were  used,  and  a  form  of  application  to  set  down  for  hearing,  which  was  un- 
necessary, as  pointed  out  in  previous  editions,  and  has  now  been  discarded. 

Under  the  now  annulled  R.  16  of  April,  1892,  there  was,  and  under  R.  177  of 
1903,  there  is,  some  doubt  as  to  how  the  application  ought  to  be  made  in  winding- 
up  voluntarily  and  under  supervision.  The  words  of  R.  177  certainly  include  every 
eompuUory  winding-up,  and  probably,  also  (see  sect.  151  of  1862),  every  winding-up 
subject  to  the  supervision  of  the  Court,  and  perhaps  to  a  voluntary  winding-up. 
On  the  other  hand,  the  expression  »» *  *  in  "  the  Court,  and  a  voluntary  winding-up 
is  not  *'  in ''  any  Court  unless  an  application  has  been  made  under  s.  138  of  1862. 

The  application,  when  in  the  High  Court,  whether  before  the  judge  as  winding- 
up  judg-e  or  as  the  bankruptcy  judge,  is  by  motion  in  open  Court.  See  Rr.  5  and 
177  of  1903.  In  other  Courts  it  is  by  motion.  See  R.  177  and  compare  R.  6  of 
1903. 

In  some  early  oases  the  proceedings  were  intituled — 

In  the  High  Court  of  Justice. 

In  Bankruptcy. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890,  and  the  Bankruptcy  Act,  1883, 

and 
In  the  matter  of  the Company,  Limited. 

But  it  is  submitted  that  in  every  case,  unless  some  provision  of  the  Bankruptcy 
Act  is  to  be  enforced,  the  ordinary  title  [Form  1]  is  sufficient.    Where  this  is 
P.  Y 
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Torm  229. 

Title  of  pro- 
oeeding^  when 
liquidation 
Yolnntaiy. 


sought,  or  ex  abundanti  eauteU,  where  the  winding-up  is  yoluntaiy,  the  title  should 
be  as  in  the  following  form : — 

In  the  High  Ot  of  Justice. 
Cob  (Winding-up). 

Mr.  Justice  [Byrne  or  Buckley], 

In  the  matter  of  the  Cos  Acts,  1862  to  1900,  and 
the  Bankruptcy  Act,  1883, 
and 
In  the  matter  of  the Coy,  limtd. 

In  bankruptcy,  on  the  construction  of  sect.  162,  sub-sect.  2  (b)  of  the  Bankruptcy 
Act,  1883  (which  is  in  the  same  terms  as  R.  176  (1)  of  1903),  it  has  been  held  that 
on  an  application  to  enforce  the  requirements  of  a  Board  of  Trade  order  to  account, 
the  Board  need  not  show  that  the  trustee  has  any  funds  remaining  in  his  hands 
(In  re  Caldertvood,  6  Mor.  Bk.  Rep.  104,  Ap.,  1889),  or  has  had  any  since  the  Act 
^  CornUhj  (1896)  1  Q.  B.  99. 


Form  230. 

Notice  of 
motion  for 
order  on 
liquidator  to 
submit 
verified 
account. 


[Title  as  in  Form  229.] 

Whereas  by  an  order  of  the  Board  of  Trade,  dated  the day 

of ,  19 — ,  you,  X.  Y.,  the  liqr  of  the Coy,  Limtd,  were  ordered 

to  submit  to  them  within  seven  days  from  the  date  of  service  upon  you 
of  such  order  an  account  verified  by  afEt  of  the  sums  reed  and  pd  by 
you  as  such  liqr  as  afsdr    And  whereas  the  sd  order  was  served  upon 

you  the  sd  liqr  personally  on  the  day  of  ,  19 — .     And 

whereas  you  have  not  complied  with  the  sd  order.  Take  notice,  that 
applicon  will  be  made  to  the  Ct,  sitting  at  the  Eoyal  Cts  of  Justice, 
Strand,  in  the  County  of  London,  by  counsel  on  behalf  of  the  Board 

of  Trade,  on  Tuesday,  the day  of ,  19 — ,  at  half-paat  ten 

o'clock  in  the  forenoon,  or  so  soon  theretJter  as  counsel  can  be  heard, 
for  an  order  that  you  do  within  four  days  from  the  date  of  service  of 
the  order  to  be  made  hereon  upon  you,  comply  with  the  sd  order  of 
the  Board  of  Trade  hnbefore  recited,  and  that  you  do  pay  the  costs  of 
and  incident  to  this  applicon  and  such  order.    And  further  take  notice, 

that  the  affts  of , ,  and ,  and  the  exhibits  therein  referred 

to,  copies  of  which  are  delivered  to  you  herewith,  and  the  correspon- 
dence between  you  and  the  Board  of  Trade  or  their  solor,  will  be  used 
in  support  of  this  applicon. 

Dated  this day  of ,  19 — . 


To  Mr. ,  of  — 

and  to  his  solor. 


-1 


Sohr  to  the  Board  of  Trade. 

Whose  address  for  service  is 

1,  Horse  Guards  Avenue,  London,  S.W. 
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[  Title  as  in  Form  229.]  7onn  S31. 

I, , ,  of  Somerset  Hoiuse,  Strand,  in  the  county  of  London,  Affidavit  of 

Eegistrar  of  Joint  Stock  Cos,  make  oath,  &c.  ^i^St^ 

1.  The  above-named    coy  was,   on  the  day  of  ,  19 — ,  Companies 

incorporated  under  the  Cos  Acts,  1862  to  1900.  ^JSLy 

2.  On  the day  of ,  19 — ^  there  was  reed  from  the  sd  coy,  winding-up. 

pursuant  to  sect.  53  of  the  Cos  Act,  1862,  a  printed  copy  of  a  special 
resolution  passed  by  the  sd  coy  requiring  the  coy  to  be  wound  up 
voluntarily,  and  appointing  Mr.  X.  Y.,  of ,  liqr  for  the  purposed 

of  such  winding-up. 

8.  The  sd  resolution  purported  to  have  been  passed  on  the day 

of ,  and  confirmed  on  the day  of ,  at  which  date  the 

registered  office  of  the  sd  coy  was  situate  at . 


[Title  as  in  Form  229.]  Form  232. 

I, ,  of,  &c.,  in  the  county  of  London,  Chief  Bankruptcy  Clerk  to  Affidavit  of 

the  Board  of  Trade,  make  oath  and  say  as  follows :—  to^  to^^rk 

1.  On  the day  of ,  the  Board  of  Trade  did,  in  pursuance  proving  non- 

of  the  powers  given  to  them  by  the  Cos  (Winding-up)  Act,  1890,  and  ^^^f^^ 
the  Cos  (Winding-up)  Hules,  make  an  Order  directing  X.  Y.,  the  liqr  Trade  order 
of  the  above-named  coy,  to  submit  to  them  within  seven  days  from  the 

service  of  such  order  upon  him  an  account,  verified  by  a£Et,  of  the  sums 
reed  and  pd  by  him  as  such  liqr  since . 

2.  I  am  informed  and  believe  that  the  sd  order  was  served  upon  the 

sd  liqr  on  the day  of ,  19 — ,  by  H.  C,  and  I  refer  to  the 

afft  of  the  sd  H.  C.  with  reference  thereto. 

8.  Up  to  the  time  of  my  swearing  this  my  afiPt  the  sd  liqr  has  not 
complied  with  the  sd  order  of  the  Board  of  Trade. 


[Title  as  in  Form  229.]  Porm  233. 


I,  H.  C,  of,  &c,,  make  oath  and  say  as  follows  : —  Affidavit  of 

1.  I  did,  on  the day  of  ,  19—,  serve  upon ,  of,  &c.,  ^^^^* 

the  order  of  the  Board  of  Trade,  dated  &c.,  of  which  a  copy  is  now  Trade  order. 

produced  and  shown  to  me  marked  ** ,"  by  delivering  the  same 

to the  sd at afsd  [by  sending  the  same  in  a  registered 

post  letter  addressed  to  the  sd ,  at ,  which  sd  letter  was  on  the 

day  of ,  19 — ,  placed  by  me  in  the  official  post-bag  provided 

for  the  use  of  the  Board  of  Trade  by  the  Postmaster- General,^ 

Sworn  at . 

y2 
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Form  284. 

Orderof  Court 
to  submit 
▼erified 
account. 


ITtile,  see  Form  229.'] 

Upon  motion  this  day  made  unto  this  Ot  by  counsel  on  behalf  of 
the  Board  of  Trade,  and  no  one  appearing  for  the  respt  X.,  although 
he  has  been  duly  served  with  notice  of  the  sd  motion,  and  with  copies 
of  the  evidence  intended  to  be  used  thereon,  as  by  afft  appears,  and 
reading  the  afft  of  F.  L.  0.,  the  afft  of  J.  8.  P.,  and  the  afft  of  A.  E., 
all  filed  the  10th  July,  1896,  and  the  exhibit  A.  E.  in  the  last  mentd 
afft  referred  to,  It  is  ordered  that  the  sd  respt  X.,  the  liqr  appointed 
in  the  voluntary  winding-up  of  the  sd  coy,  do,  within  four  days  from 
the  service  of  this  order  upon  him,  submit  to  the  Board  of  Trade  an 
account,  duly  verified  by  afPt,  of  the  sums  reed  and  pd  by  him  as 
such  liqr  as  afsd  since  the  30th  Sept.  1894.  And  it  is  ordered  that  the 
sd  X.  do  pay  to  the  Board  of  Trade  their  costs  of  the  sd  motion,  such 
costs  to  be  taxed.  John  B.  Shipley  Sf  Co,  (00167  of  1896),  Vaughan 
Williams,  J.,  15  July,  1896.  See  also  Seamless  Hosiery  Co.,  Vaughan 
Williams,  J.,  11  Feb.  1893;  Marriott  and  Williams  (0045  of  1896), 
Vaughan  Williams,  J.,  16  April,  1896. 

ThiB  form  is  altered  to  suit  the  oiroumstanoes  of  the  case. 

For  form  of  order  to  pay  money  into  Companies  Liquidation  Account,  see  Camp 
Floyd  Milling,  %c.  Co.  (00343  of  1898),  Wright,  J.,  Jan.  11, 1899. 


Term  234a. 

Order  on 
liquidator  to 
pay  balance 
into  bank. 


[7V/fo,  see  Form  229.] 

Upon  motion  made  unto  this  Ct  by  counsel  on  behalf  of  the 
Board  of  Trade,  and  upon  hearing  counsel,  &c.,  order  that  the  respt 
J.  B.,  the  liqr  in  the  voluntary  winding-up  of  the  above-named  coy,  do, 
within  four  days  after  service  of  this  order  upon  him,  pay  into  the 
Bank  of  England,  to  the  credit  of  the  coys  account,  the  sum  of 
78/.  9s.  6(/.,  being  the  balance  now  remaining  due  in  respect  of  the 
sd  sum  of  215/.  14*.  Wd.y  the  amount  of  money  representing  imclaimed 
or  undistributed  assets  of  the  above-named  coy  shown  by  the  account 
furnished  by  the  sd  J.  B.  to  bo  in  his  hands  or  under  the  control,  and 
which  has  remained  unclaimed  or  undistributed  for  six  months  after 
their  receipt,  and  order  the  sd  J.  B,  to  pay  to  the  Board  of  Trade 
their  costs  of  the  sd  motion,  such  costs  to  be  taxed.  Mottram's 
Brewery y  Ltd.,  Byrne,  J.,  6  March,  1902. 


Form  234b. 

Order  for 
attachment 
for  non- 
payment. 


ITitle,  see  Form  229.] 

Whereas,  by  an  Order  dated  6  March,  1902,  it  was  ordered  that  the 
sd  James  Boardman,  the  liqr  in  the  voluntary  winding-up  of  the 
above-named  ooy,  and  within  four  days  after  service,  &c.,  pay  into  the 
Bank  of  England,  &c.  the  sum  of  78/.  9s.  6d.,  being  the  balance  then 
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remainiiig  due  in  respect  of,  &c.  (See  Form  234a.)  Now,  upon  motion 
this  day  made  under  this  Ot  by  counsel  to  the  Board  of  Trade,  and 
upon  reading  the  sd  Order,  the  afft  of  P.,  and  the  joint  afft  of  &o.,  and 
the  afft  of  P.,  of  service  of  notice  of  the  sd  motion  &o.,  and  it  appearing 
to  the  satisfaction  of  the  Ct  that  the  sd  J.  B.  has  made  default  in  pay- 
ment of  the  sd  sum  of  78/.  ds,  6d.  directed  to  be  paid  by  the  sd  Order, 
dated  6  March,  1902,  and  that  such  default  is  a  default  made  by  a 
trustee  or  person  acting  in  a  fiduciary  position,  and  ordered  to  pay  a 
sum  in  his  possession  or  under  his  control,  within  the  meaning  of  the 
Debtors  Act,  1869,  this  Ot  doth  order  that  the  Board  of  Trade  be  at 
liberty  to  sue  out  a  writ  or  writs  of  attachment  against  the  sd  J.  B. 
for  his  contempt  in  not  having  paid  the  sd  sum  of  78/.  ds.  6d,  into  the 
Bank  of  England  to  the  credit  of  the  cos  liquidation  account  as  afsd, 
in  pursuance  of  the  sd  Order :  And  it  is  ordered  that  the  sd  J.  B.  do 
pay  to  the  Board  of  Trade  their  costs  of  the  sd  motion  and  of  the  sd 
attachment,  such  costs  to  be  taxed.  Mottram^s  Brewery ^  Ltd^  Buckley, 
J.,  6  May,  1902. 

ITitle,  see  Form  229.]  form  284c 

"Whereas,  by  an  Order  dated  the  2lst  day  of  May,  1901,  it  was  ^J^^"^  ^ 

ordered  that  H.  of ,  liqr  of  the  above-named  coy,  should,  within  for  not 

ten  days  after  service  thof  upon  him,  file  in  the  Chambers  of  the  accounting. 
Eegistrar,  Cos  Winding-up,  Bkcy  Buildings,  Carey  Street,  London, 
an  account  of  all  moneys  reed  and  of  all  payments  made  by  him  as  such 
liqr  as  af  sd.  Now  upon  motion  this  day  made  unto  this  Ct  by  counsel 
for  M. ,  of ,  who  alleged  the  sd  H.  has  been  guilty  of  con- 
tempt of  this  Ct  in  not  complying  with  the  sd  Order,  dated  21st  May, 
1901,  as  by  the  afft  of  H.,  filed,  &c.  appears,  and  no  one  appearing  for 
or  on  behalf  of  the  sd  H.,  respondent,  to  the  sd  motion,  although  he 
has  been  duly  served  with  notice  of  such  motion  and  with  copies  of  the 
affts  and  the  exhibit  thereto  intended  to  be  used  thereon,  as  by  the 
afft  of  B.,  filed,  &c.  appears,  and  upon  reading  the  sd  Order  and  the 
afft  of  B.  &c.,  this  Ct  doth  order  that  the  applicants,  M.  Brothers,  be 
at  liberty  to  sue  out  a  writ  or  writs  of  attachment  against  the  sd  H. 
for  his  contempt  in  not  complying  with  the  sd  Order,  dated  21  May, 
1901 :  and  H.  ordered  to  pay  to  M.  Brothers  their  costs  of  the  sd 
motion  and  of  the  sd  writ  or  writs  of  attachment,  such  costs  to  be  taxed. 
O.  H.  Hay  Sf  Co.,  Ltd,  Wright,  J.,  24  July,  1901. 


ITxtUy  see  Form  229.]  Porm  234d. 

Upon  the  applicon  by  summons  dated,  &c.,  of  S.,  the  liqr  of  the  Order  to 
above-named  coy,  and  upon  hearing  the  off  solor  to  the  Supreme  Ct  ^^a^^  ^ 
on  behalf  of  the  said  S.,  that  the  said  S.  is  a  prisoner  in  Wandsworth 
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Prison  in  the  custody  of  the  Sheriff  of  Surrey,  under  an  attachment 
issued  against  him  pursuant  to  the  Order  dated  21st  November,  1900, 
for  his  contempt  in  not  having  paid  the  sum  of  913/.  into  the  Bank  of 
England  to  the  credit  of  the  cos  liqr  account,  and  upon  hearing  the 
off  solor  on  behalf  of  the  applicant  and  the  solor  for  the  Board  of 
Trade,  and  upon  reading  the  said  Order  dated,  &c.,  and  the  afft  of  the 
said  S.  filed  this  day,  and  the  said  S.  by  the  off  reor  undertaking  to 
deliver  to  the  solors  of  the  Board  of  Trade  a  certain  commission  note 
referred  to  in  paragraph  6  of  the  said  afft  in  which  the  said  S.  has  an 
interest,  and  to  give  the  said  solor  for  the  Board  of  Trade  all  necessaiy 
assistance  for  the  purpose  of  making  the  said  commission  note  avail- 
able :  Order  that  the  said  S.  be  forthwith  discharged  out  of  the 
custody  of  the  Sheriff  of  Surrey  as  to  his  said  contempt  Harefield 
Orove  and  Sptingwell  Water  Co,,  Buckley,  J.,  24th  June,  1902. 


Form  234e. 

Notieeof 
motioii  for 
order  to 
deliver  state- 
ment of 
aceount 
(Form  230). 


ITitle  as  in  Form  229.] 

Take  notice,  &c.,  by  counsel  on  behalf  of  the  Board  of  Trade,  that 
F.  A.  R.,  the  liqr  of  the  above-named  coy,  may  be  ordered  on  or 

before  the day  of ,  19 — ,  or  within  seven  days  after  service 

of  the  order  to  be  made  on  this  applicon,  to  send  to  the  Registrar  of 
Joint  Stock  Cos  a  statement  in  the  prescribed  form,  and  containing 
the  prescribed  particulars  with  respect  to  the  proceedings  in  and 
position  of  the  liquidation  of  the  above-named  coy,  or  that  such 
further  or  other  order  may  be  made  in  the  premises  as  to  the  Ot  shall 
seem  meet,  and  that  the  said  F.  A.  B.  may  be  ordered  to  pay  the 
applicant's  costs  of  this  applicon.     Dated,  &c. 

H.  Ellis  Ctjuliffe,  Solicitor, 
To  F.  A.  R.,  the  Board  of  Trade, 

liqr  of  the  above-named  1,  Horse  Guards  Avenue, 

coy,  and  his  solors.  Whitehall,  S.W. 

An  order  was  made  on  the  above  notice  of  motion  in  G.  Cope,  Dixon,  fc.  Co,, 
Wright,  J.,  May  1,  1901.  The  motion  was  supported  by  affidavits— (1)  by  the 
Beg^trar  of  Joint  Stock  Companies,  stating  the  date  of  incorporation  of  the  com- 
pany, the  registration  of  the  special  resolution  for  voluntary  winding-up,  the  dates 
of  the  meetings  at  which  the  resolution  was  passed  and  confirmed,  and  tiie  then 
situation  of  the  company's  registered  office ;  and  (2)  by  an  official  of  the  Board  of 
Trade  stating  that  an  order  had  been  made  by  the  Board  on  the  liquidator  to 
submit  the  account  on  affidavit,  that  an  affidavit  of  no  receipts  or  payments  only 
had  been  made  by  the  liquidator,  that  a  letter  (exhibited)  had  been  sent  to  the 
liquidator  requesting  him  to  give  certain  particulars,  and  that  he  had  not  complied 
with  the  Board's  directions. 
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Payment  in  of  Unclaimed  and  Undistributed  Assets,    fonn  235. 

Cos  (Winding-up)  Act,  1890,  s.  15.  foSj^^m 

Form  0.    No.  1.— AppUcation  for  Eeceivable  Order.    E.  0.    No. orf^^*i3i) 

I,  A.  B.  of  [^itate  address  and  occupation^  liqr  of  the  under-  ^°™J  ^'* 

mentd  coy,  hby  apply  to  the  Board  of  Trade  for  a  receivable  order 
to  pay  into  the  cob  liquidation  account  at  the  Bank  of  England  the 
soma  of  which  the  following  are  the  particulars : — 

[^Name  of  coy .] 

[State  whether  wound  up  voluntarily y  or  by  order  of  the  Ct,  or  under  the 

supervision  of  the  CV.] 
\l)ate  of  Winding-up  Order  or  of  resolution  for  voluntary  winding-up 

(as  the  case  may  be).] 

Here  follow  four  columns. 

Col,  1  is  headed — "Nature  of  fund,  whether  dividend  (first  or 
second,  &c.),  composition  instalment,  undistributed  balance,  or  what 
other  fund. 

''In  the  case  of  dividends  distinguish  between  amounts  due  to 
creditors  and  to  contributories." 

[^And  in  the  column  itself  are  the  following  words :] 

"  Undistributed  balance.'' 

\_And  beneath :] 

''Dividends  or  other  apportioned  amounts  remaining  unclaimed  or 
impaid,  viz. : — " 

Col,  2  is  headed — "  Unclaimed  dividends,  or  undistributed  moneys 
which  have  remained  unclaimed  or  undistributed  for  six  months." 

[  This  column  is  sub-divided  into  three  parts^  headed  resply — ] 

(a)  "  Names  and  addresses  of  persons,  if  any,  to  whom  dividends, 
or  other  funds  are  due.*'  (b)  "  Date  when  dividend  (if  any)  declared," 
(c)  "Amount." 

Col.  3  is  headed — "These  columns  to  be  filled  in  by  Board  of  Trade," 
and  is  sub-divided  into  four  parts,  headed  resply  : — 

"  No.  of  paying-out  order." 

"  Date  of  payment  out." 

"Amount  of  payment  out." 

"Examined." 

Col,  4  is  headed — "  Remarks." 

Under  parts  (a)  and  (b)  of  coL  2  are  the  words—"  Further  amount 
of  dividend,  if  any,  as  per  schedule  attached."  These  additional 
schedules  should  only  be  used  when  the  space  in  this  form  is  insufficient. 
Beneath  this  are  the  words,  "  Total  remittance."     Beneath  the  columns 
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are  spaces  for  date  and  signature  ;  and  the  words,  "Note. — ^The  person 
paying  in  should  add  any  other  particulars  that  the  circumstances 
render  expedient.  He  is  responsible  lor  the  full  disclosure  of  all  the 
facts  necessary  for  his  discharge.  An  abstract  of  the  particulars  on 
this  form  should  be  made  on  Form  C,  No.  2  [Form  237,  infra'],  and 
both  forms  should  be  returned  to  the  Inspector-General  in  Bank- 
ruptcy, 1,  Horse  Guards  Avenue,  Whitehall,  London,  S.W." 

The  above  form  may  be  obtained  from  the  Board  of  Trade,  and  the  paying-in  or 
receivable  order  (see  next  form)  is  an  authority  to  Bank  of  England  to  receive  the 
payment.    See  R.  172  (4)  of  1903,  supra. 


Form  236.        Bemittances  may  be  sent,  accompanied  by  this  receivable  order,  either  to  the 
Bank  of  England,  or  to  the  Branch  Bank  of  England,  Law  Courts,  London,  E.G. 


Beceivable 
order  under 
Rule  174  (4) 
of  1903. 


Cos  Liquidation  Account. 

No. .  Eeceivable  Order. 

Name  of  Coy . 

Board  of  Trade,  19 — . 

Please  to  receive  from the  sum  of  £ ,  and  place  the  same 

to  the  credit  of  the  cos  liquidation  account. 

Cosmo  Monehousb. 
To  the  Agent  of  the  Bank  of  England,  Law  Cts  Branch,  London,  E.C. 
N.B. — All  drafts  and  cheques  to  be  drawn  in  favour  of  the  cashiers 
of  the  Bank  of  England  or  order,  and  crossed  '*  Bank  of  England." 


Form  237. 

Certificate  of 
receipt  nnder 
sect.  16  (3), 
and  abstract 
of  application 
theraor. 
Form  0., 
No.  2. 


Cos  (Winding-up)  Act,  1890,  s.  15. 
Form  C.  (No.  2).— -Certificate. 

Abstract  of  Particulars  of  Application, 
[Name  of  coy."] 
[State  whether  wound  up  voluntarily,  or  by  order  of  the  Ct,  or  under  the 

supervision  of  the  CV.] 
[Date  of  winding-up  order  or  of  resolution  for  voluntary  winding-up  (as 
the  case  may  be).] 
Amoimt  proposed  to  be  remitted —  £    s.    d. 

Undistributed  balance „     „ 

Dividends  or  other  apportioned  amounts „     „ 

Total £ 


Dated  this 


day  of  • 


19—. 


(Signature) . 
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^The  certificate  of  receipt  below  is  to  be  fiUed  up  by  the  Board  of 
Trade,'] 
Eeceivable  Order  No. . 

It  is  hby  certified  tliat  [name  of  liqr"]  did  on  the day  of , 

19 — ,  pay  into  the  cos  liquidation  account  at  the  Bank  of  England 

the  sum  of pounds,  shillings  and  pence,  alleged  by 

him  to  be  due  to  the  cos  liquidation  account,  in  accordance  with  his 
applicon  to  the  Board  of  Trade,  of  which  the  parlars  are  thereto 
annexed. 

Dated  this day  of ,  19 — . 

. .  A.  B., 

Assistant-Secretary,  Board  of  Trade. 

[^Thisform  must  in  all  cases  be  filed  up  and  returned  to  the  Inspector- 
General  in  Bankruptcy,  I,  Hor^e  Guards  4v^i^y  Whitehall^  London^ 
S.W,,  with  Form  C,  (No.  1).] 


329 


Enfokoino  Payment  in. 

As  to  the  Courts  to  which  appHoations  are  to  be  made  for  enforcing  payment  of 
moneys  into  the  companies  liquidation  account,  under  sect.  15  (4)  of  1890,  auprdf  see 
B.  177  of  1903,  titpraf  and  the  observations  at  p.  321.  And  see  form  of  order  in 
Camp  Floyd,  ^.  Co.,  Wright,  J.,  Jan.  11,  1899. 

The  provisions  of  and  incorporated  by  sect.  15  (4)  apply  whether  the  winding-up 
is  compulsory,  voluntary,  or  under  Bupervision. 

The  Board  of  Trade  cannot,  apparently,  itself  make  an  order  for  payment  in  of 
moneys  under  sect.  15. 

An  application  must  be  made  to  the  proper  Court  by  motion  on  notice  to  the 
liquidator  (Rr.  5,  6  and  177  of  1903),  supported  by  an  affidavit  of  the  Registrar 
of  Joint  Stock  Companies  verifying  the  liquidator's  statement,  and  an  affidavit 
of  Uie  Inspector-General  with  reference  to  the  particulars  of  the  payments  to  be 
made. 

It  seems  to  be  settled  now  that  no  formal  application  is  necessary  for  leave  to  set 
the  niiatter  down.  The  necessary  forms  have  been  drafted  for  the  Board  of  Trade 
by  competent  hands. 


Payment  out  of  Undistributed  Funds. 

Cos  (Winding-up)  Act,  1890,  s.  15. 

Applioon  for  Payable  Order. 

Undistributed  Funds. 

In  the  matter  of  [insert  full  name  of  coy]  the Coy,  Limtd. 

[State  whether  wound  up  voluntarily,  or  by  order  of  the  Ct^  or  under  the 
supervision  of  the  Ct,] 

I, ,  of ,  the  liqr  of  the  above  coy,  make  oath  and  say : — 

That,  as  liqr  of  the  above  coy,  I  did,  on  the  —  day  of ,  19 — , 


Form  238. 

Liquidator's 
application 
for  payable 
order  (nndis- 
tributed 
fnnds). 
Form  17a. 
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pay  to  the  credit  of  the  cos  liquidation  aocomit  the  sum  of  £ 

sterling,  as  undistributed  funds  in  the  above  matter  : 

That  there  is  now  payable  to  the  persons  specified  in 
the  schedule  hto  annexed,  in  respect  of  the  claims,  and 
in  accordance  wit^  the  resolutions  or  other  legal  autho- 
rizations severally  specified  in  the  sd  schedule  sums 
amounting  in  all  to £     „     „ 

That  there  are  funds  in  the  hands  or  under  the  control 
of  the  liqr,  apart  from  the  moneys  pd  into  the  cos  liqui- 
dation account,  and  available  for  payment  of  the  above 
amount,  amounting  to £     ,,    ,, 

And  that  the  balance  required  to  be  met  out  of  funds 
at  the  credit  of  the  coy  with  the  cos  liquidation  ac- 
coimt  is £     „     „ 

That  I  request  the  Board  of  Trade  to  issue  payable  order  or 
orders  on  the  cos  liquidation  account  for  the  above  last-mentd  amount 
in  respect  of  the  sums  above  claimed,  and  in  favour  of  the  several 
persons  specified  in  the  schedule,  and  to  forward  the  same  to  me 
at . 

l_The  schedule  contains  Jive  columns,  of  which  (1)  is  blank.  The 
other  columns  are  headed  resply — (2)  ''Name  and  Address  of  Person 
to  whom  Money  is  due."  (3)  '*  Nature  of  Claim.  (Whether  in  res|)ect 
of  Costs,  Bemimeration,  Dividends,  Betums  to  Shareholders,  Com- 
position, Instalment,  or  otherwise.)  (Claims  by  Creditors  and  by 
Contributories  should  be  distinguished.)  "  (4)  ''  Amount  of  Claim." 
(5)  ''  How  Authorized.  (Whether  in  pursuance  of  a  resolution  of  the 
Coy,  or  of  the  Creditors,  or  allowed  by  the  Ct  or  Taxing  Officer.)  " 

\^At  the  foot  of  the  cash  column  are  the  words  :  *'  Total  amount,  £ ." 

Below  the  schedule  are  the  words  following : — In  the  margin:  "This 
afft  should  be  made  before  a  magistrate,  justice  of  the  peace,  or  com- 
missioner appointed  to  administer  oaths,"  and  opposite  this  the  usual 

jurat,  "Sworn,    &c.,"   and  the  words,    "Signature  of  Liqr,   ." 

Below  are  the  words :] 

Notes. — (1.)  In  windings-up  by  the  Ct  the  counter-signature  of  the 
Master  is  required.     See  B.  174  (5). 

(2.)  Claims  in  respect  of  remuneration  and  costs  should  be  accom- 
panied by  evidence  that  they  have  been  allowed  by  resolution  of  the 
coy,  by  the  Ct,  or  by  the  taxing  officer,  as  the  case  may  be. 

Ex ,  19—.  No.  of  E.  0. . 

See  Land  Mortgage  Bank  of  Florida,  (1898)  1  Oh.  444,  449. 

The  above  Ih  the  form  directed  by  the  Boaid  of  Trade  by  B.  179  of  1903,  supra. 
The  Board  thereupon  directs  cheques  to  be  issued  to  the  liquidator  for  transmissioa 
to  the  persons  to  whom  the  payments  are  to  be  made. 

See  also  B.  172  (5)  of  1903.  In  that  rule  the  word  <' master"  does  not  mean 
<<  registrar ''  in  proceedings  in  the  High  Court,  the  reason  being  that  this  rule  only 
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appUes  in  ilie  base  of  official  liquidaiors,  i.^.,  in  oasee  in  which  the  winding-up  order 
was  made  before  Ist  January,  1891. 

But  the  liquidator  is  not  the  only  person  who  may  apply  for  payment  out. 

Sect.  15  (5)  of  1890,  and  H.  178  of  1903,  enable  creditors  and  oontributories, 
with  the  oertifioate  of  the  liquidator,  to  make  application  for  payment  out,  as  in 
the  two  forms  following. 


Cos  (Winding-up)  Act,  1890,  s.  15. 


Form  239. 


Applicon  for  Payable  Order.  b^?JSi^ 

Unclaimed  Dividends.  ^flTS  of 

In  the  matter  of .  }?^h/'f\ 

1,5  hquidator's 

I, of ,  make  oath  and  say : —  o^idficate. 

That  I  [ifafft  is  made  on  behalf  of  afirm^  insert  the  words,  "  partner  Form  0., 
of  the  firm  of  A.  B.,  and  that  the  sd  A.  B."]  have  duly  proved  my        ^^' 

debt  as  a  creditor  in  the  above  matter  for pounds, shillings 

and pence  sterling ;  and  that  the  scune  has  been  admitted  by  the   . 

liqr,  and  that  [*'I  am"  or  **they  are"]  entld  in  respt  thof  to  a 
[here  state  whether  first,  second,  or  other  dividend,  composition,  instal- 
ment, Sfc,  which  is  claimed'],  amounting  to pounds, shillings 

and pence  sterling. 

That  the  reason  of  ["  my  "  or  "  their  "]  not  having  htofore  applied 
for  payment  of  the  same  is  that . 

That  I  request  the  Board  of  Trade  to  issue  to ,  the  liqr,  a  pay- 
able order  on  the  cos  liquidation  account  for  the  same  in  [''my"  or 
"  their  "]  favour. 

(Signature)        . 

Sworn  at ,  this day  of ,  19 — . 

Before  me . 

[In  the  margin  of  the  form,  opposite  the  jurat,  are  the  following  notes : — ] 

''  This  afft  should  be  made  before  a  magistrate,  justice  of  the  peace, 
or  commissioner  appointed  to  administer  oaths,  or  before  such  persons 
as  are  mentd  in  sect.  128  of  the  Cos  Act,  1862  {printed  at  back  of  this 
form), 

^*  After  the  a£Pt  has  been  sworn,  this  form  should  be  sent  to  the  liqr 
for  completion." 

I, ,  of ,  liqr  of  the  above  coy,  certify  that  the  above  claim 

was  duly  proved  by  the  above-named on  the day  of , 

189 — ,  and  admitted  by  me,  and  that  the  sd  -^ —  is  entld  out  of 

moneys  pd  in  by  me  on  the ,  189 — ,  to  the  credit  of  the  Cos 

liquidation  Account  with  the  Bank  of  England,  to  payment  of  the 
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above-mentd  amount  of  pounds, shillings  and  —  pence 

sterling*    (£        s.        d.) 

Dated  at this day  of ,  19 — . 

(Signature)        , 

liqr. 

*  If  the  creditor  holds  bills,  the  liquidator  must  add  to  the  above  certificate  the 

words  "on  production  of  bills  for /.  as  per  particulars  endorsed  hereon/*  and 

state  the  particulars  on  the  back  thereof. 

The  Inspector-General  in  Companies  Liquidation, 
Board  of  Trade, 
1,  Horse  Guards  Avenue,  Whitehall,  London,  S.W. 

Exd . 

Number  of  receivable  order . 


Form  240.  [^Title  and  commencement  as  in  lastform,']  . 

Ditto  by  That  I  {^partner ^  Sfc,  see  last  form']  have  been  placed  on  the  list  of 

TOu      u  ly.    ^jQjjj^ri^utories  in  the  above  matter  for shares  representing /., 

No.  10a.'         and  that  as  the  holder  of  such  shares  I  am  entld  to  a  dividend  amount- 
ing to L  out  of  the  surplus  assets  of  the  coy. 

That  the  reason,  &c.     That  I  request,  &o.  \as  in  lastform]. 

I, ,  of ,  liqr  in  the  above  matter,  certify  that  the  above 

claim  has  been  duly  admitted  by  me,  and  that  the  sd is  entld, 

&c.  [continue  as  in  lastform]. 

The  Inspector-General  in  Companies  Liquidation, 
Board  of  Trade, 
1,  Horse  Guards  Avenue,  Whitehall,  London,  S.W. 

Exd . 

Number  of  receivable  order . 

In  the  margin  of  the  form,  opposite  the  jurat,  are  Uie  two  notes  mentioned  at 
foot  of  last  form. 
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CHAPTER  XXV. 

BANKING  ACCOUNT  AND  INVESTMENT. 


Banking  Account. 

Seot.  11  of  1890. — (1)  An  accoant,  called  the  Companies  Liquidation  Account,  Companies 
shall  be  kept  bj  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  Liquidation 
reoeived  hj  the  Board  of  Trade  in  respect  of  proceedings  under  this  Act  shall  be  Account, 
paid  to  that  account. 

(2)  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  Payment  in 
shall,  in  such  manner  and  at  such  times  as  the  Board  of  Trade,  with  the  concurrence  ^7  liquidator, 
of  the  Treasury,  direct,  pay  the  money  received  by  him  to  the  Companies  Liquida- 
tion Aocount  at  the  Bank  of  England,  and  the  Board  of  Trade  shall  furnish  him 

with  a  certificate  of  receipt  of  the  money  so  paid. 

(3)  Provided  that,  if  the  committee  of  inspection  satisfy  the  Board  of  Trade  that  Special  bank 
for  the  purpose  of  carrying  on  the  business  of  the  company  or  of  obtaining  advances,  account. 

or  for  any  other  reason,  it  is  for  the  advantage  of  the  creditors  or  contributoriee 
that  the  liquidator  should  have  an  account  with  any  other  bank,  the  Board  of 
Trade  shall,  on  the  application  of  the  committee  of  inspection,  authorize  the  liqui- 
dator to  make  his  payments  into  and  out  of  such  other  bank  as  the  committee  may 
select,  and  thereupon  those  payments  shall  be  made  in  the  prescribed  manner. 

(4)  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum  Undue  deten« 
exceeding  fifty  pounds,  or  such  other  amoxmt  as  the  Board  of  Trade  in  any  par-  ^on  of  money, 
ticular  case  authorize  him  to  retain,  then,  unless  he  explains  the  retention  to  the 
satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on  the  amount  so  retained 

in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall  be  liable  to 
disallowance  of  all  or  such  part  of  his  remuneration  as  to  the  Board  shall  seem  just, 
and  to  be  removed  from  his  office  by  the  Board,  and  shall  be  liable  to  pay  any 
expenses  occasioned  by  reason  of  his  default. 

(5)  All  payments  out  of  moneys  standing  to  the  credit  of  the  Board  of  Trade  m  Payments  out. 
the  Companies  Liquidation  Account  shall  be  made  by  the  Bank  of  England  in  the 
prescribed  manner. 

(6)  No  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  Payments  to 
shall  pay  any  sums  received  by  him  as  liquidator  into  his  private  banking  account,  private  ac- 
[Thie  section  is  taken  with  variations  from  s.  74  of  the  Bankruptcy  Act,  1883,  under  ????*  *®'' 
which  it  has  been  held  that  the  Court  can  commit  for  non-payment  of  interest.  ^'^' 

Se  NiehoUon,  68  L.  T.  322.] 

K.  147  of  1908. — ^All  payments  out  of  the  Companies  Liquidation  Account  shall 
be  made  in  such  manner  as  the  Board  of  Trade  may  from  time  to  time  direct. 
[Formerly  B.  80  of  1890,  taken  from  Bkcy.  B.  311.] 

B.  148  of  1908.— (1)  Where  the  liquidator  in  a  winding-up  by  the  Court  is  How  special 
authorized  to  have  a  special  bank  account  he  shall  forthwiUi  pay  all  moneys  aocount  kept, 
received  by  him  into  that  account  to  the  credit  of  the  liquidator  of  the  company. 
All  payments  out  shall  be  made  by  cheque  payable  to  order,  and  every  cheque  shall  ■ 
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have  marked  or  written  on  the  face  of  it  the  name  of  the  company,  and  Bhall  be 
signed  by  the  liquidator,  and  shall  be  conntersigfned  by  at  least  one  ^member  of 
the  committee  of  inspection,  and  by  such  other  person,  if  any,  as  the  conmiittee  of 
inspection  may  appoint.     [Formerly  R.  81  of  1890,  taken  from  Bkcy.  R.  340.] 

(2)  Where  application  is  made  to  the  Board  of  Trade  to  anthorize  the  liquidator  in 
a  winding-up  by  the  C!ourt  to  malce  his  payments  into  and  out  of  a  special  bank 
account  the  Board  of  Trade  may  grant  such  authorization  for  such  time  and  on  such 
terms  as  they  may  think  fit,  and  may  at  any  time  order  the  account  to  be  closed  if 
they  are  of  opiniota  that  the  account  is  no  longer  required  for  the  purposes  men- 
tioned in  the  application.     [Formerly  R.  82  of  1890.] 


Special 
acooont. 


How  com- 
panies liqui- 
dation ac- 
count kept. 


Soiohargie. 


Companies  Liquidation  Account. 

Although  sect.  11  (6)  of  1890  (supra)  forbids  a  liquidator  to  pay  money  into  his 
private  banking  account,  he  is  not  expected,  in  the  intervals  between  making  pay- 
ments into  the  Companies  Liquidation  Account,  to  carry  the  money  about  with  him 
in  his  pocket  or  leave  it  in  his  desk. 

In  practice  the  liquidator  submits  the  name  of  some  bank  to  the  Board  of  Trade 
for  their  approval,  and  into  this,  if  approved,  pays  money  received  by  him  tram 
time  to  time  to  the  credit  of  his  separate  aocount  as  liquidator  of  the  paitloDlar 
-  company.  He  musl  not,  however,  draw  cheques  on  this  account  for  payments  to 
creditors  or  others  in  the  liquidation,  but  only  for  the  purpose  of  paying  the  money 
into  the  Companies  Liquidation  Account  at  the  Bank  of  England,  in  pursuance  of 
the  directions  of  the  Board  of  Trade. 

Once  a  week,  or  forthwith  if  a  sum  of  200/.  has  been  received,  the  liquidator 
must  (where  there  is  no  special  bank  account)  pay  all  the  money  received  by  him 
(including  what  he  has  paid  into  the  above-mentioned  bank),  without  deduction, 
into  the  Companies  Liquidation  Account  at  the  Bank  of  England.  A  separate 
account  is  not  kept  by  the  liquidator  with  the  Bank  of  England,  but  an  account  is 
'*  kept  by  the  Board  of  Trade  of  the  receipts  and  payments  in  the  winding-up  of 
each  company"  (see  sect.  17  (1)  of  1890,  infra) j  and  the  Inspector-General's 
certificate  of  the  balance  standing  to  the  company's  credit  will  be  given  on  the 
application  of  the  liquidator.  To  be  in  a  position  to  make  his  payments  regfularly 
the  liquidator  must  apply  to  the  Inspector- General  in  Companies  Liquidaticni 
(1,  Horse  Guards  Avenue,  S.W.)  for  a  supply  of  the  necessary  forms.  These  will 
include  forms  of  the  **  Receivable  Order,"  which  is  known  as  Form  C;  No.  7. 
This  form  must  be  filled  up  with  particulars  of  the  amounts  of  the  cheques,  and 
notes  and  gfold  (if  any),  and  the  other  particulars  pointed  out  by  the  form,  and 
must  be  sent,  with  the  cheques,  &o.,  to  the  Bank  of  England,  Law  Courts  Branch, 
London.  (See  Regulations  1,  2,  of  January,  1898,  Appendix  B.  ;  and  Form  242, 
infra.) 

Half -pence  should  not  be  included  in  the  remittances,  and  such  remittanoes  may 
be  made  direct  to  the  above-named  bank  crossed  *'Bank  of  England,  credit  of 
Companies  Liquidation  Account."  (Reg.  1.)  By  the  same  post  the  counterpart 
or  advice  letter  (Form  243),  which  is  annexed  to  the  receivable  order,  must  be  sent, 
duly  filled  up,  to  the  Assistant  Secretary,  Finance  Department,  Board  of  Trade. 

As  to  the  x>enalties  to  which  the  liquidator  subjects  himself  by  keeping  money  for 
over  ten  days,  see  sect.  11  (4)  of  1890,  supra. 

Where  the  liquidator  neglects  or  refuses  to  pay  money  into  the  Companies 
Liquidation  Account,  the  Board  of  Trade  can  surcharge  him  with  interest  under 
sect.  11  (4).  It  has  also  power  to  audit  his  accounts  (see  Chap.  XXIV.).  The 
smmharge  or  result  of  audit  having  been  certified,  application  may  be  made  to  the 
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Court  by^saminoiiB  for  an  order  on  the  liquidator  to  pay  in  the  amoxuit  soroliarged, 
or  in  hifi  hands. 

Ko  genex^  form  of  authority,  under  sect.  11  (4)  of  1890,  to  retain  more  than  60/., 
has,  it  is  belieyed,  been  yet  issued  by  the  Board  of  Trade. 

All  current  bills  of  exchange  must  also  be  sent  ,to  the  Companies  Liquidation  Bills  of 
Account  (Reg.  3  of  January,  1893,  Appendix  ;  and  compare  sect.  104  of  1862).  exchange. 

But,  although  a  liquidator  must  pap  money  into  the  Companies  Liquidation 
Account,  he  cannot  draw  cheques  on  that  account. 

He  has  to  make  many  disbursements  in  the  first  place  out  of  his  own  pocket,  and  Payments  out 
to- obtain  repayment  he  must  fill  up  and  send  to  the  Lispector- General  what  is  ^f  companies 
known  as  Form  C,  No.  6  (m/ra.  Form  244).  aSSl^t!^ 

Payment  is  made  to  the  liquidator  by  cheque  or  money-order  out  of  the  moneys 
standing  to  the  credit  of  the  company  in  the  Companies  Liquidation  Account 
(Keg.  5  of  January,  1893). 

If  cheques  are  required  by  the  liquidator,  he  must  fill  up  and  send  to  the  Lispeotor-  Cheques. 
(General  Form  C,  No.  6  (Form  245,  infra). 

At  the  foot  of  the  Form  C,  Nos.  6  and  6,  is  a  note  stating  in  more  detail  what  is 
provided  by  Reg.  7  of  January,  1893,  yiz.,  that  **  under  no  droumstances  will  the 
Board  of  Trade  hold  themselyes  responsible  for  payments  made  on  the  requisition 
of  the  liquidator." 

As  to  obtaining  the  Iiispector-Q^neral's  certificate  of  the  balance  standing  to  the 
company's  credit,  see  Reg.  8  of  January,  1893  (Appendix  B.). 

As  to  how  moneys  drawn  from  the  bank  are  to  be  entered  in  the  cash  book,  see 
Chap.  XXIV. 

As  to  applications  for  the  cancellation  of  cheques,  &c.,  see  Reg.  10  of  January, 
1893  (Appendix  B.). 

Board  of  Trade,  Bankruptcy  Department,  Form  241. 

1,  Horse  Ghiards  Avenue,  London,  8.W.      ^w-   ^' r~ 

'  '  '  Directions  to 

19 — .  liquidator  as 

to  paying  into 
It  is  requested  that  in  any  reply  to  this  letter,  and  companies 

in  all  applications  for  cheques  and  advices  of  remit-  liquidation 

tances  to  Companies  Liquidation  Account,  the  follow-  account, 

ing  number  may  be  quoted : — 

No.  L/F. . 

Re  The Coy,  Limtd, Ct .    No. 19—. 

Sir, — I  have  to  inform  you  that  the  sum  of pounds, shillings 

and pence  (£ — : )  is  standing  at  the  credit  of  the  cos 

liquidation  account,  and  is  held  at  your  die^posal  as  liqr  in  the  above 
matter. 

I  am  also  to  enclose  forms  lor  your  use  when  remitting  money  to 
the  Bank  of  England  and  for  advising  the  Board  of  Trade  thof .  A 
further  supply  of  these  forms  will  be  transmitted  to  you  on  the  receipt 
of  an  appHeon. 

I  am,  Sir,  your  obedient  servant, 

John  Smith, 
To .  Inspector-Q^neral  in  Oos  liquidation. 
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Form  242. 

Beceivable 
order  and 
oertifioate  of 
payment. 
Form  C, 
No.  7. 


WINDING-UP  BY  THE  COURT.      [ChAP.  XXV. 

[7b  he  enclosed  with  remittance  to  the  Bank  of  England,"] 

Cos  (Winding-up)  Act,  1890.    C.  No.  7. 

Receivable  Order. 

Sir, — Mr. ,  liqr  at ,  is  authorized  to  pay  to  the  credit  of  the 

cos  liquidation  account  the  sum  of pounds, shillings  and 

pence,  the  particulars  of  which  are  stated  below,  and  I  am  to 

request  you  to  receive  the  same  accordingly. 

I  am,  Sir,  your  obedient  servant, 

X.  Y.,  Assistant  Secretaiy. 

The  Agent  of  the  Bank  of  England, 
Law  Ots  Branch,  Temple  Bar,  London,  "W.C. 

,  Address  to  which  certificate  of  receipt  should  be  forwarded. 

[In  the  margin  opposite  the  words  above  is  a  single  oaeh  oolnnin,  headed 
« Amounts.'*  Outside  this — as  on  a  banker's  pajing-in  slip — are  the  words 
*» Cheques  drawn  on,"  ♦^ToUl  of  cheques,"  "Bank  of  England  notes,"  "Otiher 
notes,"  "Gold,"  "Total."] 

It  is  particularly  requested  that  the  liqr  will  write  his  name  and 
address  clearly  and  legibly.  Letters  addressed  to  the  Bank  of  Eng- 
land must  be  prepaid. 

[Here  follow  four  columns,  headed  respectively— " Court,"  "No.  of  case," 
"  Companies  on  account  of  which  remittance  is  made,"  "Amount."] 

Board  of  Trade. 

I  hby  certify  that  the  above-mentd  sum  has  been  credited  to  the 
cos  liquidation  account  at  the  Bank  of  England. 

,  Assistant  Secretary  of  Board  of  Trade. 

19—. 


Form  243.    \_To  he  posted  unsealed.'] 

[The  form  is  addre«sed,  "  On  His  Majesty's  service.    The  Assistant  Secretary, 
Finance  Department,  Board  of  Trade,  London,  S.W.    Companies."] 

Cos  (Winding-up)  Act,  1890. 

19—. 

Sir, — I  have  to  acquaint  you  that  I  have  remitted  to  the  Bank  of 

England  (Law  Ots  Branch)  the  sum  of  £ ,  shillings  and 

pence  (as  detailed  in  the  margin),  to  be  placed  to  the  credit  of  the 

'*  cos  liquidation  account." 


Liquidator's 
advice  letter 
of  payment 
in. 

Form  C, 
No.  7. 
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Particulars  of  the  cos  and  respiye  amounts  to  be  credited  are 
stated  below. 

I  am,  Sir,  jonr  obedient  servant, 

Signature ,  Liqr. 

Address  in  fuU . 

The  Assistant  Secretary,  Finance  Department, 
Board  of  Trade,  London,  S.W. 

[In  the  margin  is  cash  column,  with  the  words  opposite,  as  in  the  last  form,  with 
the  following  words  beneath — **  Distinguishing  between  your  own  cheques  and 
those  received  on  account  of  the  company,  but  not  realized  by  you.''  Below  the 
words  printed  aboye  are  fi?e  columns,  headed  respeotiTely — **  Court,"  '^No.  of 
case,"  **  Companies  on  account  of  which  remittance  is  made,"  **  Ledger  folio," 
"Amount,"  with  the  words  below,  "  Total  remittances,  as  stated  above."] 

It  is  particularly  requested  that  remittances  may  be  made  direct  to 
the  Bank  of  England,  Law  Cts  Branch,  London,  by  cheque  crossed 
"  Bank  of  England,  credit  of  cos  liquidation  account." 


Re 


Cos  (Winding-up)  Act,  1890. 

For  Bepayment  of  Advances.    Ledger  folio. 

Qi ,  No.  - 

Date- 


-,  19—. 
.,  19-. 


Sir, — I  hby  certify  that  the  under-mentd  payments,  amounting  to 

£ :  — ' on  account  of  the  above  coy  have  been  made  by  me 

out  of  my  own  moneys,  and  such  payments  are  now  chargeable  against 
the  fid  coy,  and  I  have  to  request  the  same  may  be  repaid  to  me.  The 
balance  shown  by  my  books  as  standing  to  the  credit  of  the  coy  in  the 
cos  liquidation  account  at  the  Bank  of  England  is  £— — : . 

Yours  obediently, 

Signature  of  Liqr . 

The  Inspector-General  in  Cos  liquidation, 

1,  Horse  Quards  Avenue,  London,  S.W. 

,  Address  to  which  cheque  should  be  forwarded. 

[Here  follow  five  columns  headed  respectively — '*  Name  of  person  to  whom  pay* 
ment  has  been  made,"  '<Ck>nsideration,"  **No.  of  voucher,"  **Date  of  payment," 
"Amount."] 

Note. — ThUfotm  should  not  he  accompanied  by  vouchers j  and  it  must  be  distinctly 
understood  that  any  payments  made  on  this  application  are  made  dn  the  sole 
responsibility  of  the  liquidator,  and  are  in  no  way  to  be  taken  as  sanctioning  the 
same  or  precluding  disallowance  should  they  be  found  to  be  irregular  on  the  audit 
of  the  liquidator's  accounts. 

P.  Z 


Form  244, 

Notice  to 
Board  of 
Trade  that  a 
cheque  is 
required  for 
repayment  of 
liquidator's 
advances. 
Form  C, 
No.  5. 
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Form  245. 

Notice  to 
Board  of 
Trade  by  a 
liquidator 
that  cheques 
are  required. 
Form  C, 
No.  6. 


Cos  (Winding-up)  Act,  1890.    Ledger . 

a ,  No. ,19—. 

Re .  Pate ,  19—. 

Sir, — I  beg  to  inform  you  that  it  appears  by  my  books  that  the  sum 

of  £ : stands  to  the  credit  of  the  above  coy  with  the 

cos  liquidation  account  at  the  Bank  of  England,  and  that  the  sum  of 

& : is  required  as  set  forth  below. 

Tours  obediently, 

,  Signature  of  Liqr. 

The  Inspector-Q^neral  in  Oos  Liquidation, 
1,  Horse  Guards  Avenue,  London,  S.W. 

,  Address  to  which  cheques  should  be  forwarded. 

[Here  follow  three  columns,  headed  respeotiyely — "Name,  oocmpation,  and 
address  of  person  to  whom  doe,"  ''State  general  nature  of  consideEation," 
**  Amount."] 

In  all  cases  of  payment  to  executors,  trustees,  representative  officials,  fto.,  the 
name  or  names  should  be  inserted  in  the  application. 

NoTB. — This  form  should  be  sent  direct  to  the  Board  of  Trade,  Bankruptcy 
Department.  It  ahmild  not  he  accompanied  hy  voueherty  and  it  must  be  distinctly 
understood  that  any  payments  made  in  accordance  therewith  are  made  on  Uie  sole 
responsibility  of  the  liquidator,  and  are  in  no  way  to  be  taken  as  sanctioning  Uie 
same  or  precluding  disallowance  should  they  be  found  to  be  irregular  on  the  audit 
of  the  liquidator's  accounts. 


Special  Ba2^  Account. 

As  to  when  this  will  be  authorised,  see  sect.  11  (3)  of  1800,  tvpra.  Forxesolntiofi 
of  committee  of  inspection  in  f  aTOur  of  special  bank  account,  see  Form  202. 

As  to  the  restrictions  which  may  be  imposed  by  the  Board  of  Trade,  and  their 
power  to  cloMC  the  account,  see  R.  148  of  1903,  mpra, 

<*  AU  moneys  receiyed  must  be  paid  into  the  appointed  bank  "  (Reg.  4  of  Jan. 
1893,  Appx.),  *'  to  the  credit  of  the  liquidator  of  the  company."  R.  148  (1)  of  1903. 

As  to  signing  and  countersigning  the  cheques,  see  R.  148  (1)  of  1903. 

Where  there  is  a  special  bank  account,  no  application  to  the  Board  of  'Kade  in 
respect  of  payment  of  dividends  (0.  No.  40,  infra^  Form  488)  seems  to  be  necessary. 
See  Reg.  11  of  Jan.  1893. 

The  pass-book  and  certificate  of  the  banker  of  the  balance  are  required  for  audit. 
Bee  Form  213,  Chap.  XXIV. 


Perm  246. 

Application 
to  Board  of 
Trade  to 
authorize 
special  bank 
account. 
Form  82  of 
1903. 


{Titk) 

We,  the  committed  of  inspection,  being  of  opinion  that  Mr.    ■■■ ,  of 

,  the  liqr  in  the  above  matter,  should  have  a  special  bank  account 

for  the  purpose  of  [here  insert  grounds  of  applicatum],  hby  apply  to 
the  Board  of  Trade  to  authorize  him  to  make  his  payments  into  and 
out  of  the Bank. 
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All  cheques  to  be  countersigned  by ,  a  member  of  the  committee 

of  inspection,  and  by for . 

Dated  this day  of ,  19—. 

>  Committee  of  Inspection. 


See  B.  148  of  1903. 

The  fee  on  this  applioatioiL  is  1/.    Order,  17th  Bee.  1891,  Appx. 


(Titk.)  PormSJ47. 


You  are  hby  authorized  to  make  your  payments  in  the  above  matter  Order  of 

into  and  out  of  the Bank.  ^^  f 

___        .  .  ,  _  Trade  for 

\_Iiere  insert  any  special  terms,]  special  bank 

All  cheques  to  be  countersigned  by ,  a  member  of  the  com-  acoo^"*** 

mittee  of  inspection,  and  by .  i9^  ^^ 

Dated  this day  of  — ,  19 — . 

To ,  By  order  of  the  Board  of  Trade. 

laqr. 

See  B.  148  of  1908. 

The  fee  on  this  order  is  2/.    Order,  17th  Bee.  1891,  Appx.  B. 


Re  The Coy,  limtd.    Ot.  Perm  SJ48. 

No. of  19—.  Certificate  of 


I, ,  of  &c.,  the  manager  of  the  branch  of  the  bank  at  banker  of 

which  the  special  bank  account  of  the  liqr  of  the  above-named  coy  is  gpeci^Unk 

kept,  hby  certify  that  there  is  a  balance  of  £ standing  at  the  sd  account. 

bank  to  the  credit,  and  at  the  disposal,  of  the  liqr  in  the  above-named 
matter. 

Dated  this day  of ,  19—.  (Signed)        A.  B. 

Inyestment— Diyidends— Sale  of  SecuritieB. 

Beet.  17  of  1890.— (1)  An  account  shall  be  kept  by  the  Board  of  Trade  of  the  Investment 
receipts  and  payments  in  the  winding-up  of  each  company,  and  when  Uie  cash  of  surplus 
balance  standing  to  the  credit  of  the  account  of  any  company  is  in  excess  of  the  ^^^^7^' 
amount  which,  in  the  opinion  of  the  committee  of  inspection,  is  required  for  the 
time  being  to  answer  demands  in  respect  of  that  company*  s  estate,  the  Board  of 
l^ade  shall,  on  the  request  of  the  committee,  invest  the  amount  not  so  required  in 
government  seouritiee,  to  be  plaoed  to  the  credit  of  the  said  account  for  Uie  benefit 
of  the  said  company. 

(2)  Wheneyer  any  part  of  Uie  money  ao  inrested  is,  in  the  opinion  of  the  com*  Sale  of 
mittee  of  inspection,  required  to  answer  any  demands  in  respect  of  the  estate  of  the  securities, 
company  of  the  assets  of  which  the  money  so  invested  formed  part,  the  Board  of 
Trade  shall,  on  the  request  of  the  oonmiittee,  raise  such  sum  as  may  be  required 
by  the  sale  of  such  part  of  the  said  securities  i^  may  be  necessary. 

(8)  The  dividends  on  the  investments  made  under  this  section  shall  be  paid  to  the  Dividends, 
credit  of  the  company  of  the  assets  of  which  the  money  so  invested  formed  part. 
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Interest  on 
exoess. 


Request  for 
ioTestment 
or  sale. 


Sect.  18  of  1890.— When  the  balance  at  the  credit  of  any  company's  aocoont  in 
the  hands  of  the  Board  of  Trade  exceeds  two  thousand  pounds,  and  the  liquidator 
gives  notice  to  the  Board  of  Trade  that  the  excess  is  not  required  for  the  purposes 
of  the  liquidation,  then  such  company  shall  be  entitled  to  interest  upon  such  excess 
at  the  rate  of  two  per  centum  per  annum. 

B.  151  of  1903. — (1)  Where  the  committee  of  inspection  are  of  opinion  that  any 
part  of  the  cash  balance  standing  to  the  credit  of  the  account  of  a  company  should 
be  invested,  they  shall  sig^  a  certificate  and  request,  and  the  liquidator  shall 
transmit  such  certificate  and  request  to  the  Board  of  Trade. 

(2)  Where  the  committee  of  inspection  are  of  opinion  that  it  is  advisable  to  sell 
any  of  the  securities  in  which  the  moneys  of  the  company's  assets  are  invested,  they 
shall  sig^  a  oertifioate  and  request  to  that  effect,  and  the  liquidator  shall  transmit 
such  certificate  and  request  to  the  Board  of  Trade.    [Formerly  R.  134  of  1890.] 

(3)  Where  in  a  winding-up  by  the  Court  there  is  no  committee  of  inspection,  or 
in  a  voluntary  windiog-up,  or  winding-up  under  the  supervision  of  the  Court,  if  in 
the  opinion  of  the  liquidator  a  case  has  arisen  under  sect.  17  of  the  Act  of  1890 
for  an  investment  of  funds  of  the  company  or  a  sale  of  securities  in  which  the 
company's  funds  have  been  invested,  the  liquidator  shall  sign  and  transmit  to  the 
Board  of  Trade  a  certificate  of  the  facts  on  which  his  opinion  is  founded,  and  a 
request  to  the  Board  of  Trade  to  make  the  investment  mentioned  in  the  certificate, 
and  the  Board  of  Trade  may  thereupon,  if  it  thinks  fit,  invest  or  sell  the  whole  or 
any  part  of  the  said  funds  or  securities,  as  provided  in  the  said  section,  and  the 
said  certificate  and  request  shall  be  a  sufficient  authority  to  the  Board  of  Trade  for 
the  said  investment  or  sale. 


Form  249. 

Certificate 
and  request 
bv  conmiittee 
of  inspection 
as  tomvest- 
ment  of 
funds. 
Form  84  of 
1903. 


{TUle.) 

We,  the  committee  of  inspection  in  the  above  matter,  hby  certify 
that  in  our  opinion  the  cash  balance  standing  to  the  credit  of  the 
above-named  coy  is  in  excess  of  the  amount  which  is  required  for  the 
time  being  to  answer  demands  in  respect  of  such  coy's  estate,  and 

request  that  the  Board  of  Trade  will  invest  the  sum  of  £ in 

government  securities,  to  be  placed  to  the  credit  of  the  sd  account  for 
the  benefit  of  the  sd  coy. 

Dated  this day  of ,  19 — . 

(Committee  of  Inspection. 

See  E.  151  of  1903,  iuprtt. 


Form  250. 

Bequest  by 
committee  of 
inspection  to 
Board  of 
Trade  to  sell 
securities. 
Form  85  of 
1903^ 


{Tiik) 

We,  the  committee  of  inspection  in  the  above  matter,  hby  certify 

that  a  sxmi  of  £ ,  forming  part  of  the  assets  of  the  above-named 

coy,  has  been  invested  in  government  securities,  and  that  the  sum  of 

£ is  now  required  to  answer  demands  in  respect  of  the  sd  coy. 

And  we  request  that  so  much  of  the  sd  securities  as  may  be  necessary 
for  the  purpose  of  answering  such  demands  may  be  realized  by  the 
Board  of  Trade,  and  that  the  amount  realized  may  be  placed  to  the 
credit  of  the  sd  coy. 

Dated  this day  of  — ,  19— • 

*— ^  Committee  of  Inspection. 

See  B.  161  of  1003,  n^a. 
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CHAPTER  XXVL 

CABBYING  ON  THE  BUSINESS, 

Sect.  13  (1)  of  1890.— -The  liquidator  of  a  company  which  ia  being  wound  up  Sanction 
by  the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  roq^ed  by 
inspection,  carry  on  tiie  business  of  the  company.  ^™       ^' 

If  there  is  no  committee  of  inspection,  the  sanction  of  the  Court  or  of  the  ofBoial 
receiver,  acting  under  the  special  directions  of  the  Board  of  Trade,  must  be  obtained. 
See  sect.  9  (9)  of  1890  ;  B.  188  of  1903. 

The  wording  of  sect.  12  (1)  of  1890  differs  slightly  from  the  wording  of  sect.  95 
of  1862,  which  empowers  the  official  liquidator,  with  the  sanction  of  the  Court, 
'*  to  carry  on  the  business  of  the  company  so  far  as  may  be  neoessaryfor  the  beneficial 
winding-up  of  the  same,'**  and  from  sect.  57  of  the  Bankruptcy  Act,  1883,  for  the 
words  in  italics  do  not  appear  in  sect.  12  of  1890.  It  would  seem,  however,  that 
some  such  words  are  implied,  and  that  the  Court  would,  under  sect.  12  (3)  of  1890, 
interfere  and  stop  the  carrying  on  of  the  business,  if  proof  were  given  that  the 
carrying  on  was  not  necessary  or  expedient  for  the  purposes  of  the  winding-up. 

It  cannot  be  intended  that  the  liquidator,  even  with  the  sanction  of  the  committee  Speculative 
of  inspection,  should  carry  on  an  unsaleable  business  merely  on  the  chance  that  he  trading, 
may  make  profits,  and  thus  speculate  with  the  assets.     See  Wreck  Recovery  Co,,  15 
C.  Div.  353  ;  Ex  parte  Emmanuel,  17  C.  D.  35  ;  Ex  parte  Cooks,  21  C.  D.  397.     See 
also,  as  to  sect.  95,  British  Waggon  Co,  v.  Lea,  5  Q.  B.  D.  149. 

But  it  may  be  very  proper  to  carry  on  the  business  where  it  is  considered  that  it 
may  be  sold  as  a  going  concern,  and  that  to  stop  it  woidd  destroy  or  impair  its 
value,  and  so  also  it  may  be  proper  to  carry  it  on  when  there  are  pending  contracts 
which  can  be  carried  out  without  much  difficulty,  and  if  not  carried  out  would 
involve  forfeiture  or  heavy  claims  against  the  company  for  damages.  And  so  also 
where  the  company  has  partly  manufactured  materials,  it  may  be  proper  to  carry 
on  the  business  so  far  as  may  be  necessary  to  complete  the  manufacture,  if  by  so 
doing  a  loss  will  be  avoided  or  a  sale  effected. 

In  such  cases  the  circumstances  must  be  carefully  considered,  and,  even  if  the 
committee  of  inspection  give  the  required  sanction,  the  liquidator  should  not 
he&itate  to  apply  to  the  Court  for  directions  (sect.  23  (3) ),  where  there  is,  or  may 
be,  a  difference  of  opinion.    See  supra.  Chap.  XXI. 

In  order  to  obtain  the  sanction  of  the  Court  under  sect.  95,  special  reasons  for 
carrying  on  the  business  had  to  be  shown  as  above. 

It  had  also  to  be  shown  that  the  carrying  on  was  for  the  benefit  of  the  unsecured 
oreditorst  and  would  not  involve  an  expenditure  of  the  free  assets  for  the  benefit  of 
seoored  creditors,  ^.y.,  mortgage  debenture  holders. 
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Where  liberty  to  cany  on  the  bosmees  was  given,  it  was  sometimes  limited  as 
to  time,  and  the  time  could  be  extended.  Sometimes  the  question  whether  the 
business  should  be  carried  on  was  submitted  to  a  meeting  of  oontributories  or 
creditors,  aooording  as  the  company  was  solvent  or  insolvent. 

Liberty  to  carry  on  the  business  was  much  more  oonmionly  given  to  provisional 
liquidators  than  to  liquidators  appointed  after  the  winding-up  order. 

Sometimes  liberty  to  carry  on  the  business  is  given  by  the  order  appointing  a 
provisional  liquidator.  See  Ghap.  X.  And  sometimes  by  the  winding-up  order. 
General  Service  Stores,  64  L.  T.  228. 

But  it  is  more  usual  to  appoint  the  official  receiver  provisional  liquidator, 
restricting  his  power  to  make  an  application  for  the  appointment  of  a  special 
manager  to  carry  on  the  business.  See  Chaps.  X.  and  XI.  As  to  the  principle  on 
which  accounts  are  to  be  taken  when  a  business  is  carried  on  by  the  official  receiver 
and  special  manager,  and  at  the  hearing  of  the  petition  the  Court  is  shown  to  have 
no  jurisdiction,  see  Be  A.  B.  ^  Co,,  (1900)  2  Q.  B.  429. 

The  directions  of  the  committee  of  inspection  may  always  be  over-ridden  by  the 
creditors  or  oontributories  in  general  meeting.    Sect.  23  (1)  of  1890. 

Liquidator  B.  140  of  1908.— Where  the  liquidator  carries  on  the  business  of  the  company,  he 

not  to  profit)  f^^^n  j^^^^  without  the  express  sanction  of  the  Court,  purchase  goods  for  the 
carrying  on  of  such  business  from  any  person  whose  connection  with  the  liquidator 
is  of  such  a  nature  as  would  result  in  the  liquidator  obtaining  any  portion  of  the 
profit  (if  any)  arising  out  of  the  transaction.  [Formerly  B.  157  of  1890,  taken  from 
Bkcy.  R.  816.] 

A  member  of  the  committee  of  inspection  is  also  forbidden  to  receive  without  the 
Court's  sanction  payment  out  of  the  assets  '*  for  any  goods  supplied  by  him  to  the 
liquidator  for  or  on  account  of  the  company,''  and  any  such  payment  by  him  may 
be  disallowed  by  the  Board  of  Trade  on  the  audit  of  the  liquidator's  accounts.    See 

B.  140  of  1903. 

B.  142  of  1908. — In  any  case  in  which  the  sanction  of  the  Court  is  obtained 
under  the  two  last  preceding  rules,  the  cost  of  obtaining  such  sanction  shall  be 
borne  by  the  person  in  whose  interest  such  sanction  is  obtained,  and  shall  not 
be  payable  out  of  the  company's  assets.  [Formerly  B.  159  of  1890,  taken  from 
Bkcy.  B.  316.] 

As  to  the  liquidator  beiug  forbidden,  except  by  leave  of  the  Court,  to  purchase 
assets  of  the  company,  see  B.  139  of  1903. 

Where  the  liquidator  carries  on  the  business,  he  must  keep  a  distinct  account  of 
the  trading,  which  must  be  verified  and  submitted  to  and  audited  by  the  committee 
of  inspection,  or,  if  there  is  no  such  committee,  by  the  official  receiver,  in  the 
manner  pointed  out  in  Chap.  XXIV. 

As  to  obtaining  leave  to  open  a  special  banking  account,  see  Forms  202,  246. 
Sub-agents.  -^  ^  liquidator's  liability  for  the  negligence  and  misconduct  of  his  employees, 

see  Meiferttein  v.  Eastern  Agency  Co.,  1  T.  L.  B.  595 ;  Mitchell  v.  Mitchell,  52  L.  T. 
179 ;  New  Zealand  Land  Co,  v.  Watson,  7  Q.  B.  D.  374 ;  Boustead  on  Agents,  175 ; 
Jobton  V.  Palmer,  (1893)  1  Ch.  71. 

But  it  behoves  liquidators  who  are  about  to  carry  on  the  business  of  a  company 
in  liquidation  to  consider  their  liability  under  the  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37).  It  would  seem  that  the  liquidator  in  carrying  on  the 
business  is  to  be  regarded  as  acting  for  the  company  (see  Anglo^ Moravian  Co,,  1 

C.  D.  130 :  Graham  v.  Edge,  20  Q.  B.  D.  683),  and  is  therefore  not  an  '^employer" 
within  the  Act.  A  receiver  is  in  a  different  position.  Burt  v.  Burt,  (1895)  1  Q.  B. 
205,  271 .    It  may,  however,  be  desirable  to  insure  against  liability  under  the  Aot. 


Cost  of 
sanction. 


Accouuts. 
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Let  all  parties  oonoemed  attend,  &o.,  on  the  hearing  of  an  applicon  Form  251. 
of  the  [off  recr  and]  liqr  of  the  above-named  coy  that  the  applicant  Summons  for 
may  be  at  liberty  to  carry  on  the  business  of  the  sd  coy  for  the  speuse  Ubertj  to 

of  calendar  months  from  the  date  of  the  order  to  be  made  J|^J^ 

hereon,  so  far  as  may  be  necessazy  to  complete  contracts  already  made 
by  the  sd  coy,  and  to  undertake  contracts  to  an  extent  not  exceeding 
what  may  be  necessary  to  sell  the  land,  buildings,  and  business  of  the 
sd  coy  as  a  going  concern  [or  as  the  case  may  he]^  or  for  such  other 
period  and  for  such  purposes  as  the  Ot  shall  direct. 

SometimeB  it  may  be  desirable  to  add — 

And  that  directions  may  be  given  as  to  what  insurance  (if  any)  the 
applicant  should  effect  against  liability  under  the  Employers'  Liability 
Act,  1880,  the  Workmen's  Compensation  Act,  1897,  or  otherwise,  to 
workmen  employed  in  the  sd  business,  and  as  to  how  the  premiums 
for  such  insurance  should  be  raised  and  pd. 


Upon  the  applicon  of  the  liqrs.  Order  that  the  liqrs  be  at  liberty   Porm 
until  further  order  to  carry  on  the  business  of  the  sd  coy,  so  far  as  -,^^ 
may  be  necessary  to  complete  contracts  already  made  by  the  sd  coy,  oarry  on 
and  to  undertake  contracts  to  an  extent  not  exceeding  what  may  be  )^^^-^fjx 
necessary  to  sell  the  land,  buildings,  and  business  of  the  sd  coy  as  a 
going  concern,  and  to  use  up  the  stocks  of  iron  and  other  materials, 
whether  manufactured  or  not,  in  the  liqr's  possession,  but  so  that  the 
price  for  such  further  contracts,  with  the  exception  of  the  one  specified 
under  letter  G  in  the  second  schedule  of  the  sd  afft,  shall  not  exceed 
1,000/.,  and  so  that  any  such  further  contracts  shall  not  take  more  than 
six  months  to  complete.    Emmerson^  Murgatroyd  Sf  Co,,  Pearson,  J., 
19th  Nov.  1883.    A.  1691. 


Upon  the  applicon  of  B.  M.,  the  off  liqr  of  the  above-named  coy,   Form  253. 
and  upon  hearing  counsel  for  the  applicant,  and  upon  reading  the  £.~  ,    . 
orders  dated  resply,  &c.,  two  affts,  &c..  Order  that  the  off  liqr  be  at  carry  on  for 
liberty  to  carry  on  the  works  and  business  of  the  sd  coy  for  the  space  "*  months. 
of  six  calendar  months  from  the  date  of  this  order,  or  until  further 
order,  and  that  for  that  purpose  he  may  be  at  liberty  to  pay  out  of  the 
moneys  from  time  to  time  in  his  hands  the  salaries,  wages,  and  remu- 
nerations of  the  persons  employed  in  the  said  works  and  business,  and 
also  all  such  rents,  royalties,  taxes,  and  other  outgoings  as  may  from 
time  to  tim,e  become  due  and  payable  in  respect  of  such  works  and 
premises,  and  also  for  the  purpose  of  carrying  on  the  sd  works  and 
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business  to  make  snoli  purchases  as  may  be  proper  in  the  ordinaiy 
course  of.  business,  for  cash  or  otherwise,  of  goods,  and  to  pay  the 
purchase-money  out  of  such  moneys  as  afsd,  and  from  time  to  time, 
for  the  same  purpose,  to  make  such  sales  of  the  efiPects  of  the  sd  coy  as 
may  be  necessary  or  proper  in  the  ordinary  course  of  business ;  And 
order  that  the  applicant,  for  the  purpose  of  carrying  on  the  business,  may 
retain  in  his  hands  such  sum  or  sums  of  money  as  may  be  necessary,  with 
power  to  draw,  accept,  make,  and  indorse  any  necessary  bills  of 
exchange  or  promissory  notes  in  the  name  and  on  behalf  of  the  sd 
coy,  and  generally  to  execute  and  do  all  such  other  things  as  may  be 
necessary  or  incidental  to  the  carrying  on  the  sd  business  without  the 
sanction  or  intervention  of  the  judge.  And  order  that  the  applicant 
do,  on  or  before  the  1st  day  of  Nov.  1886,  leave  at  the  chambers  of 
the  judge  a  report  in  writing  under  the  hand  of  the  applicant  showing 
the  result  of  the  carrying  on  of  the  coy's  business,  pursuant  to  the 
order  up  to  the  date  of  such  report.  [And  order  that  the  off  liqr  be 
at  liberty,  in  addition  to  the  account  at  the  Bank  of  England  to  be 
opened  by  him  pursuant  to  the  order  of  16th  April,  1886,  to  open  a 

banking  accoimt  at  the  Chesterfield  branch  of  the Bank,  Limtd, 

and  that  the  account  so  to  be  opened  be  called  "The  Works  Account," 
and  that  the  applicant  be  at  liberty  to  pay  into  such  account  all  moneys 
which  may  arise  from  the  carrying  on  of  the  business  of  the  ooy 
pursuant  to  this  order,  and  that  the  applicant  be  at  liberty  to  draw 
against  the  sd  Works  Account  for  all  moneys  required  by  him  for 
carrying  on  the  business.  And  order  that  if  and  whenever  the  balance 
of  the  sd  Chesterfield  branch  shall  exceed  1,000/.,  the  excess  thof  shall 
forthwith  be  transferred  by  the  applicant  into  the  account  of  the 
off  liqr  at  the  Bank  of  England.]— -iJ©  Oliver  ^  Co.,  Chitty,  J., 
9th  Aug.  1886. 

The  words  in  brackets  show  the  practioe  prior  to  1891  as  to  a  local  aooount ;  but 
as  to  the  present  practice,  see  sect.  11  (3)  of  1890  and  Chaps.  XXTT.  and  XXV. 


Form  254. 

Liberty  to 
carry  on  for 
six  weeks 
with  view  to 
sale  as  g^ing 
concern. 


Upon  the  applicon  of  B.,  the  off  liqr  of  the  sd  coy,  by  summons 
dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  upon 
reading  an  order  dated,  &c.,  and  an  afft  of,  &c..  It  is  ordered  that  the 
sd  B.,  as  such  off  liqr  as  afsd,  be  at  liberty  for  the  period  not  exceed- 
ing six  weeks  from  the  date  of  this  order,  to  manage  and  carry  on  the 
business  of  the  above-named  coy  so  far  as  may  be  necessary  and 
proper  to  execute  orders  already  reed,  or  which  during  such  period  of 
six  weeks  may  be  reed,  and  to  undertake  contracts  to  an  extent  not 
exceeding  what  may  be  necessazy  to  sell  the  business  of  the  sd  ooy  as 
a  going  concern,  and  to  use  up  the  stocks  of  stoves,  iron,  copper,  and 
other  materials,  whether  manufactured  or  not,  in  the  off  liqr's  posses- 
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sion,  and  for  tliat  purpose  to  pay  out  of  the  moneys  from  time  to  time 
in  his  hands  the  salaries,  wages,  and  remuneration  of  the  persons 
employed  in  the  sd  business,  and  all  suoh  rents,  taxes,  and  other 
outgoings  as  may  from  time  to  time  become  due  and  payable  in  respect 
of  the  premises  now  and  from  time  to  time  to  be  in  the  occupation  of 
the  sd  coy,  and  for  the  purpose  of  carrying  on  the  sd  business  and 
manufacturing  stoves  as  af sd,  to  make  such  purchases  as  may  be  proper 
in  the  ordinary  course  of  business,  for  cash,  of  goods,  and  to  pay  the 
purchase-money  out  of  such  moneys  as  afsd,  and  from  time  to  time 
for  the  same  purpose  to  make  such  sales  of  the  effects  of  the  sd  coy 
as  may  be  necessary  or  proper  in  the  ordinary  course  of  business. 
\Leave  to  open  local  hanking  account,'\ 

And  it  is  ordered  that  the  sd  off  liqr  be  at  liberty,  for  the  purpose 
of  carrying  on  the  business  of  the  coy  as  afsd  and  payment  of  current 
expenses  and  completion  of  contracts  in  hand,  to  borrow  immediately 
or  from  time  to  time  such  sum  or  sums  as  he  may  require,  not  exceed- 
ing in  the  whole  300^.,  the  rate  of  interest  on  the  amount  so  borrowed 
not  to  exceed  6/.  p.c.p.a. 

And  it  is  ordered  that  the  off  liqr  be  at  liberty  to  make  such  advance 
or  advances  himself. 

And  it  is  ordered  that  the  amount  so  to  be  borrowed,  with  the  inte- 
rest for  the  same,  do  constitute  a  first  charge  upon  all  the  coy's  assets 
and  undertaking,  subject  to  any  charge  or  incumbrances  now  existing 
thereon.  And  it  is  ordered  that  the  sd  off  liqr  be  at  liberty  to  execute 
a  proper  instrument  or  instruments  for  carrying  out  any  such  loan  or 
loans  or  otherwise  perfecting  any  such  charge  as  afsd  to  be  settled  by 
the  judge.  [And  it  is  ordered  that  the  sd  off  liqr  do  forthwith  at  the 
expiration  of  such  six  weeks  leave  at  the  chambers  of  the  judge  his 
account  of  the  sd  business  so  to  be  carried  on  as  afsd.]  Hygienic 
Heating,  Sfc.  Co,,  Chitty,  J.,  7  Jan.  1886. 

The  liquidator  must  now  aooount  to  the  Board  of  Trade.  And  see  Form  283, 
Chap.  XXIX.,  for  order  for  sale  and  closing  business. 


Order  that  the  applicants,  as  such  off  liqrs,  continue  without  further   Form  256. 
order  to  carry  on  the  works  and  business  of  the  sd  coy  for  the  space  of  brderlo  ^ny 
six  calendar  months  from  the  date  of  the  order.    And  order  liiat  for  o^  businees 
the  purpose  of  carrying  on  such  business  the  applicants  be  at  liberty  montiSy^ 
to  pay  the  salaries  of  workmen,  and  the  rents  and  royalties  in  respect  accounts. 
of  the  mines  resply  payable  by  the  coy,  and  any  other  necessary 
expenses  in  order  to  the  carrying  on  the  sd  business.    And  order  that 
the  applicants  do  until  further  order  render  their  accounts  of  the  sd 
business  so  to  be  carried  on  by  them  as  afsd  once  a  month ;  the  first 
account  to  be  rendered  on  the  27th  March,  and  to  embrace  the  period 
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from  lOth  February,  1879,  up  to  the  date  of  this  order,  as  well  as 
subsequent  thereto,  and  the  subsequent  accounts  up  to  27th  of  each 
subsequent  month.  Thomas  W.  Booker  Sf  Co.^  Fry,  J.,  25th  Feb. 
1879.    B.  362. 


Liberty  to 
farther  cany 
on  business 
and  execute 
power  of 
attorney  to 
person 
abroad. 


Form  256.  Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon 
hearing  the  solors  for  the  applicant,  and  upon  reading,  &c..  It  is 
ordered  that  the  sd  A.,  as  such  off  liqr,  be  at  liberty  to  carry  on  the 
business  of  the  sd  coy  for  the  further  period  of  nine  months  from  the 
date  of  this  order,  but  he  is  to  report  to  the  judge  as  to  the  position 
of  such  business  at  the  end  of  six  months  from  the  date  hereof.  And 
it  is  ordered  that  the  applicant,  as  such  off  liqr,  be  at  liberty  to  execute 

and  transmit  to  W.,  of ,  New  Brunswick,  in  the  Dominion  of 

Canada,  bank  manager,  the  further  power  of  attorney  to  do  and  act 
in  the  sd  Dominion  with  reference  to  the  affairs  and  business  of  the 
sd  coy,  which  has  been  approved  by  the  judge  and  is  identified  by  my 
[^chief  clerk^s']  signature  to  a  memdum  in  the  margin  thof ,  and  that  the 
sd  off  liqr  be  at  liberty  to  revoke  such  power  of  attorney  at  any  time 
as  he  shall  think  fit  or  when  the  judge  shall  so  direct.  New  Brunnoick 
Co.  of  London^  Stirling,  J.,  15th  Jan.  1891,    B.  42.  . 


Form  257. 

Betum  of 
trading. 


In  the  matter  of . 

Betum  of  cash  receipts  and  payments  for  day,  the day 

of ,  19—. 

(To  be  signed  by  the  secretary  or  manager,  and  forwarded  each 
evening  to  the  off  recr,  with  vouchers/or  all  payments.) 

[Then  follow,  on  the  debit  side,  four  columns,  headed  (1)  Beceived 
from  (names  of  debtors  must  be  stated) ;  (2)  Gash  received  for  book 
debts  due  at  date  of  winding-up  order ;  (3)  Gash  received  for  ready- 
money  takings ;  (4)  Total.  On  the  credit  side  are  five  columns  headed 
(1)  Paid  to ;  (2)  Gash  paid  for  goods  necessarily  purchased  for  ready 
money;  (3)  Gash  paid  for  incidental  trade  expenses  (not  to  include 
wages);  (4)  Gash  paid  to  off  recr ;  (5)  Total.] 

N.B.— Goods  miist  not  be  sold  nor  purchases  made  on  credit  without 
the  written  permission  of  the  off  recr. 

N.B. — Gash  for  goods  and  trade  expenses  are  to  be  pd  only  out  of 
ready-money  takings,  and  not  out  of  book  debts  due  at  date  of  order. 

Signature  of  Secretary  or  Manager . 

Address . 
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CHAPTER  XXVn. 

DELIVERY  OF  BOOKS  AND  OTHER  PROPERTY. 

Beet.  94  of  1862.— The  {qflciaQ  liquidator  or  liquidators  ....  shall  take  into  Liquidator  to 
his  or  their  custody,  or  under  his  or  their  control,  all  the  property,  effects,  and  *?^®  poeses- 
things  in  action  to  which  the  company  is  or  appears  to  be  entitled. 

Beet.  98  of  1862. — Ab  soon  as  may  be  after  making  an  order  for  winding-up  the 
company,  the  Court  ....  shall  cause  the  assets  of  the  company  to  be  collected 
and  applied  in  discharge  of  its  liabilities. 

Boot.  100  of  1862. — The  Court  may,  at  any  time  after  making  an  order  for  Order  on 
winding-up  a  company,  require  any  contributory  for  the  time  being  settled  on  the  persons  to 
list  of  contributories,  trustee,  receiver,  banker,  or  agent,  or  officer  of  the  company  ^^^^©"^  ^P- 
to  pay,  dellTer,  convey,  surrender,  or  transfer  forthwith,  or  within  such  time  as 
the  Court  directs,  to  or  into  the  hands  of  the  [official]  liquidator,  any  sum  or  balance, 
books,  papers,  estate,  or  effects  which  happen  to  be  in  his  hands  for  the  time  being, 
and  to  which  the  company  is  pritnd  facie  entitled. 

The  object  of  the  above  section  was  to  give  a  summary  mode  of  procedure  as 
against  the  persons  named.  £x  parte  HawktM^  3  Ch.  787.  It  gives  no  jurisdiction 
as  against  outsiders.  Ilkley  Hotel  Cb.,  (1893)  1  Q.  B.  248;  Hollingncorth* $  case,  3 
D.  &  Sm.  102  :  CoxU  cote,  ibid,  180.  The  Act  contains  no  provision  like  sect.  102 
of  the  Bankruptcy  Act,  1 883.  As  to  delivery  under  sect.  27  of  that  Act,  see  £x  parte 
Goodman^  15  T.  L.  B.  40.  As  to  when  property  is  in  possession,  see  £e  Fetosier, 
(1901)  1  Ch.  447  ;  -Btf  JFilkint,  W.  N.  (1901)  202. 

ieot.  18  of  1890. — General  rules  may  be  made  for  requiring  or  enabling  all  or 

any  of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sects 98 

[and]  100  of  the  Companies  Act,  1862,  to  be  exercised  or  peiformed  by  the  liqui« 
dator  as  an  officer  of  the  Court,  and  subject  to  the  control  of  the  Court. 

E.  78  of  1908. — (1)  The  duties  imposed  on  the  Court  by  sect.  98  of  the  Com- 
panies Act,  1862,  in  a  winding-up  by  the  Court,  with  regard  to  the  collection  of  the 
assets  of  the  company  and  the  application  of  the  assets  in  discharge  of  the  com- 
pany's liabilities,  shall  be  discharged  by  the  liquidator  as  an  officer  of  the  Court, 
subject  to  the  control  of  the  Court.    [Formerly  B.  89  of  1890.] 

(2)  For  the  purpose  of  the  discharge  by  the  liquidator  of  the  duties  imposed  by  Liquidator  in 
sect.  98  of  the  Companies  Act,  1862,  as  varied  by  sect.  13  of  the  Act  of  1890,  and  pomtion  of 
the  last  preceding  rule,  the  liquidator  in   a  winding-up    by  the  Court  shall,  '®^^^®'* 
for  the  purpose  of  acquiring  or  retaining  possession  of  the  property  of  the  com- 
pany, be  in  the  same  position  as  if  he  were  a  receiver  of  the  property  appointed  by 
the  High  Court,  and  the  Court  may,  on  his  application,  enforce  such  acquisition  or 
retention  accordingly.    [See  Chap.  XXVI.    Formerly  B.  90  of  1890,  the  latter  part 
of  which  rule  was  taken  from  sect.  60  of  the  B.  A.  1883.] 

A  receiver,  if  necessary,  may  be  put  in  possession  by  writ  of  possession  (B.  S.  C. 
Ord.  XLVII.  r.  1),  and  in  some  oases  a  writ  of  assistance  can  be  obtained. 
Old.  XLVII.  r.  2.     W^num  v.  Kniffht,  39  C.  D.  265. 

Interference  with  possession  of  receiver  is  a  contempt  of  Court,  and  may  be 
visited  with  committal  or  restrained  by  injunction.    Amee  v.  Birkenhead  Docks,  20 
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Kotioe  to 
deliyer  pro- 
perty. 


Delivery  by 
official 


Delivery  to 
official 
receiver  on 
release,  &c. 


Disposal  of 
books,  &c. 


Failure  to 
deliver  pos- 
session. 


Beav.  332 ;  Helmore  t.  Smith,  35  C.  D.  449 ;  Ex  parte  Coehran$y  20  Eq.  282 ;  Under^ 
hay  T.  Jtead,  20  Q.  B.  D.  209 ;  Tink  v.  Bundle,  10  Beav.  318 ;  SeUm,  656.  Anyone 
who  daims  a  right  to  interfere  should  apply  to  Court  for  leave  and  thns  avoid 
contempt.    Lane  v.  Captey,  (1891)  3  Ch.  411 ;  Seton,  656. 

B.  79  of  1903.— The  powers  oonferred  on  the  Court  by  sect.  100  of  the  Companies 
Act,  1862,  shall  be  exerdsed  by  the  liquidator.  Any  oontribntory  for  the  tune 
bemg  on  the  list  of  oontributories,  trustee,  receiver,  banker,  or  agent  or  officer  of  a 
company  which  is  being  wound  up  under  order  of  the  Court  shall,  on  notice  from 
the  liquidator,  and  within  such  time  as  he  shall  by  notice  in  writing  require,  pay, 
deliver,  convey,  surrender,  or  transfer  to  or  into  the  hands  of  the  liquidator  any 
sum  of  money  or  balance,  books,  papers,  estate  or  effects  whioh  happen  to  be  in 
his  hands  for  the  time  being,  and  to  which  the  company  is  primA  facie  entitled. 
[Formerly  B.  91  of  1890.] 

E.  144  (1)  and  (2)  of  1908.— (1)  Where  a  liquidator  is  appointed  by  the  Court, 
and  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies, 
and  given  security  to  the  Board  of  Trade,  the  official  receiver  shall  forth- 
with put  the  liquidator  into  possession  of  aU  property  of  the  company  of 
which  the  official  receiver  may  have  custody ;  provided  that  such  liquidator  shall 
have,  before  the  assets  are  handed  over  to  him  by  the  official  receiver, 
discharged  any  balance  due  to  the  official  receiver  on  account  of  fees,  costs, 
and  charges  properly  incurred  by  him,  and  on  account  of  any  advances  properly 
made  by  him  in  respect  of  the  company,  together  with  interest  on  such  advances  at 
the  rate  of  four  pounds  per  centum  per  annum ;  and  the  liquidator  shall  pay  aU 
fees,  costs,  and  charges  of  the  official  receiver  which  may  not  have  been  discharged 
by  the  liquidator  before  being  put  into  possession  of  the  property  of  the  company, 
and  whether  incurred  before  or  after  he  has  been  put  into  such  possession. 

(2)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  Uie  company's  assets 
until  such  balance  shall  have  been  paid  and  the  other  liabilities  shall  have  been 
dischsrged.     [Formerly  R.  161  (1)  and  (2)  of  1890,  taken  from  Bkcy.  R.  318.] 

B.  158  of  1903. — (1)  Upon  a  liquidator  resigning,  or  being  released  or  removed 
from  his  office,  he  shall  deliver  over  to  the  official  receiver,  or,  as  the  case  may  be,  to 
the  new  liquidator,  all  books  kept  by  him,  and  all  other  books,  documents,  papers, 
and  accounts  in  his  possession  relating  to  the  office  of  liquidator.  The  release  of  a 
liquidator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver,  or,  as  the  case  may  be,  to  the  new  liquidator,  all  the  books,  papers,  doou* 
ments,  and  accounts  which  he  is  by  this  rule  required  to  deliver  on  his  release. 
[Formerly  R.  141  of  1890.] 

(2)  The  Board  of  Trade  may  at  any  time  during  the  progress  of  the  liquidation, 
on  the  application  of  the  liquidator  or  official  receiver,  direct  that  such  of  the 
books,  papers,  and  documents  of  the  company  or  of  the  liquidator  as  are  no  longer 
required  for  the  purpose  of  the  liquidation  may  be  sold,  destroyed,  or  otherwise 
disposed  of. 

As  to  the  liquidator  obtaining  posseeslon  from  the  official  receiver,  see  also 
Chap.  XXI. 

The  above  powers  may  be  exercised  by  the  official  receiver  while  acting  as  pro- 
visional liquidator  under  the  winding-up  order.    See  Chap.  XV. 

A  comparison  of  the  language  of  sect.  13  of  1890  and  R.  79  of  1903  {eupra)  with 
that  of  sect.  100  of  1862,  and  of  Form  41  of  1903  (Form  258,  itrfra)  with  Fona  261 
{infra)  y  seems  to  warrant  the  conclusion  that  a  contributory,  trustee,  or  other  person 
within  the  category  of  persons  amenable  to  sect.  100  of  1862,  or  R.  79  of  1903,  who 
fails  to  comply  witii  the  liquidator's  notice,  is  in  the  same  poiltioiiy  although  no 
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order  of  the  Court  has  been  made,  as  he  would  have  been  under  the  old  practice 
after  the  Court  had  made  an  order  against  him  under  sect.  100.  The  power  con- 
ferred on  the  Court  by  sect.  100  is  now,  by  sect.  13  and  R.  79,  "  subject  to  the 
control  of  the  Court,"  to  be  exercised  bj  the  liquidator  as  an  officer  of  the  Court — 
not  by  means  of  an  order,  as  formerly,  but  by  notice. 

Under  the  practice  before  1891,  disobedience  to  the  order  subjected  the  respondent  Committal, 
to  an  attachment  {Anglo-French  Co-operative  Society^  14  C.  D.  633),  or  in  some  cases  ^^• 
to  an  order  for  committal.  And  it  may  be  that  failure  to  comply  with  the  liqui- 
dator's notice  has  a  similar  effect,  and  that  the  liquidator  can  apply  to  the  Court  for 
an  order  accordingly.  However,  looking  to  the  fact  that  the  liquidator  is  to  bo 
regarded  (R.  78  of  1903)  as  if  he  were  a  receiver  appointed  by  the  High  Court, 
which  may  on  his  application  enforce  such  acquisition,  it  would  seem  that  if  he  is 
improperly  prevented  from  taking  possession  he  can  apply  to  the  Court  for  an  order 
enforcing  his  rights,  and  if  needs  be,  for  committal.    See  Chap.  XXI. 

Applications  in  the  High  Court  for  committal  of  any  person  to  prison  for  contempt 
must  be  made  in  open  Court.    R.  5  of  1903. 


{Title.)  Ponii268. 


Take  notice  that  I,  tte  undersigned  [^name  of  tigr'lf  Have  been  Notice  by 
appointed  liqr  of  the  above-named  coy,  and  that  you,  the  under-mentd  J^'^^^ 
[name  of  person  to  whom  notice  is  addressed],  are  required,  within      ■      payment  of 
days  after  service  hereof,  to  pay  to  me  [or  deliver,  convey,  surrender,  ^^^Tverv  of 
or  transfer  to  or  into  my  hands],  as  liqr  of  the  sd  coy,  at  my  office,  books,  &c.  to 

situate  at  [address  of  liq/s  office'],  &c.,  the  sum  of  /.,  being  the  liquidator. 

amount  of  debt  appearing  to  be  due  from  you  on  your  account  with  j^q™ 
the  sd  coy  [or  any  sum  or  balance,  books,  papers,  estate  or  effects] 
[or  specijically  describe  the  ppty],  now  being  in  your  hands,  and  to 
which  the  sd  coy  is  entld  [or  othenoise,  as  the  case  may  he]. 

Dated  this day  of ,  19—. 

(Signed)        Liqr. 

^To  [name  of  person  to  whom  notice  is  addressed]. 
[Address,] 

This  is  the  notice  referred  to  in  R.  79  of  1903,  wpra. 


{Title.)  Form  259. 

Take  notice,  &c.  j^^^^t 

At  the  expiration  of  two  clear  days  from  the  date  hereof,  &c.  [see  motion  for 
Form  9],  on  behalf  of  A.  B.,  of,  &c.,  [the  off  recr  and]  Hqr  of  the  ^^^^  °' 
above-named  coy,  That  X.,  of,  &c.,  the  secretary  [or  as  the  case  may  be],  attachment, 
may  be  ordered  to  stand  committed  to  the  Holloway  Prison  for  his  ^^^  olier- 
contempt  in  making  default  in  delivering  [or  as  the  case  may  be]  to  the  order  to 
said  A.  B.,  as  such  [off  recr  and]  liqr  as  afsd  [state  what],  in  the  hands  deliver, 
of  the  sd  X.,  as  such  secretary  as  afsd,  pursuant  to  a  notice  in  writing, 
dated,  &c.,  and  given  to  the  sd  X.  by  the  sd  [off  recr  and  liqr].    Or 
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in  the  altematiye,  that  the  sd  A.  B.  [of!  reor  and  liqr]  may  be  at 
liberty  to  issue  a  writ  or  writs  of  attachment  against  the  sd  X.  for 
his  contempt  afsd.  Or  in  the  further  altematiye,  that  the  sd  X.  may 
be  ordered  forthwith,  or  within  such  time  as  the  Ot  shall  direct,  to 
deliver  to  the  applicant  [state  what'].  And  that  the  sd  X.  may  be 
ordered  to  pay  to  the  applicant  his  costs  of  and  incidental  to  this 
applicon  and  the  order  to  be  made  thereon,  or  that  such  further  or 
other  orders  may  be  made  as  the  circumstances  of  the  case  may  require. 
And  further  take  notice,  that  the  applicant  intends  to  read  and  use  in 
support  of  the  sd  applicon  the  afPts  and  evidence  set  forth  in  the  sche- 
dule  hto,  copies  of  which  are  served  with  this  notice  of  motion. 
Dated,  &c. 

The  SoBEDtTLB  before  referred  to. 

(1)  Afft  of  0.  D.,  proving  service  upon  you  of  notice  sought  to  be 
enforced. 

(2)  Exhibit  therein  referred  to,  and  being  duplicate  of  such  notice. 

(3)  Afft  of  A.  B.,  proving  your  non*oompliance  with  such  notice. 

See  Oswald  on  Contempt  (2nd  ed.),  App.  B.  pp.  246  $tMg.;  Ann.  Pr.  1904,  p.  612. 


Form  260. 

Snmmona  for 
delivery. 


Let  A.  B.,  of,  &c.,  attend,  &c.,  on  the  hearing  of  an  applicon  by  X., 
of,  &c.,  the  [o£E  recr  and]  liqr  of  the  sd  coy,  that  the  sd  A.  B.,  a 
director  of  the  sd  coy,  may  be  ordered  forthwith  to  deliver  to  the 
applicant  the  [state  what,  «.y.,  register  of  members  of  the  above- 
named  coy],  in  accordance  with  the  notice  under  the  applicant's  hand, 

served  on  the  sd  A.  B.,  and  dated  the day  of ,  and  that  the 

sd  A.  B.  may  be  ordered  to  pay  the  costs  of  this  applicon  and  of  the 
order  to  be  made  thereon. 


Evidence.  The  application  should  be  supported  by  affidavits  that  the  pioperlj  is,  or  is 

believed  to  be,  in  the  posseeslon  of  the  respondent,  and  that  it  belongs  primA  facie  to 
the  company,  and  that  notice  under  R.  79  of  1903  has  been  duly  served,  and  that 
the  respondent  has  refused  to  complj  with  or  disregarded  the  notice. 

Under  the  old  practice,  as  appears  below,  the  order  for  delivery  was  commonly 
made  in  general  terms,  and  no  doubt  the  notice  may  be  generally  framed. 

Where  the  person  in  possession  has  a  lien  or  security,  such  lien  or  securitj  will 
not  be  disturbed  without  his  consent.     Capital  Fire,  24  C.  Div.  408. 

But  as  to  its  not  being  allowed  to  embarrass  persons  other  than  the  client,  see  J2# 
Eawkee,  (1898)  2  Ch.  1,  in  which  the  case  last  cited  is  explained. 

Effect  of  lien.  There  can,  however,  be  no  lien  on  the  register  of  members  or  register  of  mort- 
gages, or  books  or  documents  required  to  be  kept  by  the  directors  under  the  oon- 
Btitution  of  the  company.  Ihid, ;  Angh'MaUeee  Co,,  64  L.  J.  Gh.  730.  iCoreover, 
where  the  articles  provide  that  the  books  shall  be  kept  at  a  particular  place,  this 
may  prevent  a  lien  from  being  established.  Ibid, ;  and  see  Fart  I.  8th  ed.  p.  618. 
General  words  in  a  mortgage  or  in  debentores  wiU  not,  it  seems,  affect  the  corn- 
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panj'B  books.  Cfyne  Tin  Co.,  47  L.  T.  439  ;  En^el  v.  South  Metropolitan  Co,,  (1892) 
1  Gh.  442.  Query  whether  this  case  is  consistent  with  Capital  Fire,  ubi  »upra.  And 
as  to  prodacing  doonments  without  prejudice  to  lien  under  sect.  115  of  1862,  see 
Expart4  Paine  and  Layton,  4  Gh.  215. 

As  to  abandonment  of  solicitor's  lien  hj  taking  security,  see  Taylor,  Stileman  and 
Underwood,  (1891)  1  Gh.  590;  BiaeUl  v.  Bradford  Tramways,  W.  N.  (1893)  44; 
Douglat,  Norman  ^  Co.,  (1898)  1  Gh.  199. 


In  the  matter,  &c. 

Upon  tlie  applicon  of,  &o.,  and  upon  reading,  &c.,  It  is  ordered  that    Form  261. 
A.  B.,  of,  &c.,  do  within  four  days  after  service  hereof  pay  to  [or  de-  Order  for 
liver,  convey,  surrender,  or  transfer  to,  or  into  the  hands  of]  R.  P.  H.,  payment  or 
the  off  liqr  of  the  sd  coy,  at  the  office  of  the  sd  R.  P.  H.,  situate  at,  ^^72odf^^ 

&c.,  the  sum  of /.  being  the  amount  of  debt  appearing  to  be  due  I862(general). 

from  the  sd  A.  B.  on  his  account  with  the  sd  coy  [^or  any  sum  or 
balance,  books,  papers,  estates  or  effects]  {_or  specifically  describe  the 
property]^  now  being  in  the  hands  of  the  sd  A.  B.,  and  to  which  the 
sd  coy  isprimd/acie  entitled  [or  o thermae  as  the  case  may  he]. 

See  R.  79  of  1903. 


When  it  is  important  to  get  possessbn  of  books  and  documents  subject  to  a  lien,    Fonu  262. 
it  is  not  uncommon  to  obtain  an  order  as  follows : — 


Order  for 
Upon  the  applicon  of  the  liqr,  and  upon  hearing  the  solors  for  the  ijoofaT^  ^ 

applicant  and  reading  the  afft  of ,  Order  that  the  applicant  do,  out 

of  any  assets  of  the  coy  in  his  hands,  pay  to  Messrs. ,  lately  the 

Bolors  of  the  coy,  the  sum  of  837/.  in  full  discharge  of  the  amount  due 
to  them  from  the  coy  for  costs  or  otherwise,  and  in  discharge  of  any 
lien  they  may  have  upon  the  deeds,  books  and  documents  belonging  to 
the  coy.    And  order  that  upon  such  payment  being  made  the  sd 

Messrs. do  deliver  up  to  the  applicant,  on  oath,  if  required,  all 

deeds,  books,  papers  and  documents  in  their  possession  belonging  to 
the  coy.     London  Fish  Market^  Kay,  J.,  7th  August,  1884.     B.  1089. 

Before  applying  for  such  an  order  it  may  in  some  oases  be  deemed  desirable  to  Taxation, 
obtain  an  order  for  delivety  of  the  solioitor*s  bill  and  for  taxation.  Such  an  order 
oan  be  obtained  on  summons,  and  the  order  wiU  not  contain  any  undertaking  by 
the  oiBcial  liquidator  to  pay  what  shall  be  found  due.  See  Re  Brabant^  23  S.  J. 
779  (1879),  where  Jessel,  M.  R.,  after  consultation  with  his  principal  secretary, 
said,  *'That  it  was  not  the  practice,  in  the  case  of  a  company  in  liquidation,  to 
grant  the  common  order  to  tax,  making  the  liquidator  offer  to  pay  what  should  be 
found  due.  In  all  cases  where  there  was  a  liquidation,  a  special  order  was  granted 
with  no  offer.  The  solicitor  usually  had  liberty  to  add  the  costs  of  taxation  to  his 
bill,  with  liberty  to  prove  in  the  winding-up  for  the  amount.''  But  see  Liverpool 
Bomehold  Stores,  W.  N.  (1889)  48. 

When  a  bUl  Is  snlijeot  to  taxaUon  at  the  date  of  the  winding-np  order,  it  may 
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be  taxed  at  any  time  afterwards,  though  but  for  the  order  the  time  would  be  up. 
Ex  parte  Evans,  11  Eq.  151 ;  40  L.  J.  Ch.  197. 

Where  an  order,  as  above,  is  not  thought  expedient,  production  of  the  books,  &c., 
can  be  obtained  under  sect.  115.     See  infra. 

As  to  enforciDg  an  order  for  delivery  by  attachment,  see  AnfflO'Freneh  Co^operatwe 
Society  J  14  G.  B.  533.  For  order  for  delivery  against  a  liquidator,  see  Horhwry 
Bridge  Co.,  11  G.  D.  109.  Orders  as  in  the  next  form  used  frequently  to  be  made 
in  the  chambers  of  Jessel,  M.  R.,  and  elsewhere  [hundreds  have  been  made],  but 
having  regard  to  the  decision  in  Capital  Fire,  uhi  supra,  it  would  seem  that  the  form 
of  order  is  too  general,  except  by  consent.    But  see  Re  Hawes,  (1898)  2  Ch.  1. 


Form  263.  Upon  tke  applicon  of  the  [off]  liqr  of  coy,  and  upon  hearing  the 
Order  airainst  ^^^^  f^^  *^®  applicant  and  for  Messrs.  C.  &  S.,  solors,  of,  &c.,  appear- 
the company's  ing  in  person,  and  upon  reading  two  orders,  dated,  &c.,  Order  that 
Bohcitors.         ^^  ^^  Messrs.  0.  &  S.,  within  fourteen  days  after  service  of  this  order, 

deliver  into  the  hands  of  B.,  the  sd  [off]  liqr,  at  his  office.  No. , 

all  deeds,  booksj  papers,  letters  and  other  documents  now  being  in  the 
possession  or  power  of  the  sd  Messrs.  0.  &  S.,  and  to  which  the  coy 
is  primd  facie  entld.  And  order  that  such  delivery  shall  be  without 
prejudice  to  the  lien  of  the  sd  Messrs.  0.  &  S.  on  the  sd  deeds,  books, 
papers,  letters,  and  other  documents,  which  lien  ought  to  be  pd  out  of 
the  first  moneys  coming  to  the  hands  of  the  sd  [off]  liqr  after  pro- 
viding for  the  costs  and  expenses  of  the  winding-up  of  the  sd  coy; 
but  this  order  is  not  to  prejudice  any  security  or  charge  that  may  be 
held  by  the  sd  Messrs.  0.  &  S.  as  against  the  sd  coy.  Langham 
Skating  Rink  Co,,  M.  E.,  13th  Dec.  1877.  B.  2063.  See  also  Indian 
Mammoth  Gold  Mines,  M.  E.,  8th  July,  1881.  A.  2028  [a  four  days' 
order  as  above^* 


Order  for 
payment  of 
money 
belonging  to 
company. 


Form  264.  Upon  the  applicon  by  summons  of  the  off  recr  and  upon  hearing  the 
solors  for  the  applicant,  and  for  X.,  and  upon  reading  the  order  to 
wind  up,  dated,  &c.,  and  the  afft  of,  &c.,  This  Ct  doth  declare  that  X. 
is  liable  to  pay  and  account  for  the  sum  of  200/.,  which  was  in  reality 
the  moneys  of  the  coy,  but  was  reed  by  X.  from  the  N.  Coy  on  the 
29th  July,  1890,  together  with  interest  thereon  at  the  rate  of  4  p.o.p.ai 
from  the  sd  29th  July,  1890,  until  payment.  It  is  ordered  that  X.  do 
on  or  before  the  30th  July,  1892,  or  subsequently  within  four  days 
after  service  of  this  order,  pay  to  the  applicant  S.,  as  off  recr  of  the 
above-named  coy,  the  sd  sum  of  200/.  with  interest  as  afsd.  And  it  is 
ordered  that  the  sd  X.  do  pay  to  the  sd  S.,  the  off  recr  and  liqr,  his 
costs  of  and  occasioned  by  this  applicon  to  be  taxed  by  the  taxing 
master.  Automatic  Photograph,  Sfc.  {Foreign  and  Colonial)  Co.,  72  of 
1891,  Vaughan  Williams,  J.,  2nd  June,  1892. 
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Upon  applicon  of  P.,  the  off  liqr  of,  &c.,  and  upon  hearing,  &c ,    Porm  265. 
and  upon  reading,  &o..  It  is  ordered  that  B.,  of ,  the  manager  of 


the  sd  association,  do  on  or  before  the  Slst  March,  1886,  or  within  man^w  to 
four  days  after  service  upon  him  of  this  order,  deliver  to  the  sd  P.,  as  deliver 
such  [off]  liqr,  or  his  nominee  at  Bristol  afsd,  the  ppty  and  effects  ^^^^SI^" 
of  the  sd  association  in  his  hands,  specified  in  the  schedule  hto,  situate 

at afsd,  and  mentd  and  referred  to  in  the  agreemt,  dated,  &c., 

and  made  between  the  sd  B.,  of  the  one  part,  and  the  above-named 
association  of  the  other  part ;  And  it  is  ordered  that  the  costs  of  the 
[off]  liqr,  of  and  relating  to  this  applicon,  be  pd  out  of  the  assets 
of  the  coy.  Medical  Attendance,  Sfc,  Association^  Pearson,  J.,  22nd 
March,  1886. 


Upon  the  applicon  of  P.,  as  the  prov  off  liqr  of  the  above-named   Porm  266. 
coy  by  summons,  dated  the  14th  of  Dec.  1885,  and  now  the  off  liqr  of  Order  on 
the  sd  coy,  and  upon  hearing  counsel  for  the  applicant,  and  for  0.  former 
hnftr  mentd,  and  upon  reading  the  orders  dated  resply,  &c.,  It  is  deliver 
ordered  that  the  sd  0.,  formerly  the  manager  and  secretary  of  the  sd  company's 
coy,  do,  within  four  days  after  service  upon  him  of  this  order,  deliver 
up  possession  to  the  applicant  as  the  off  liqr  of  the  sd  coy  of  the  coy's 

premises  at ,  and  all  books,  papers,  and  other  property  of  the  sd 

coy  (upon  oath  if  required)  in  the  possession  or  power  or  under  the 
control  of  the  sd  0.,  but  this  order  is  to  be  without  prejudice  to  any 
question  of  right  claimed  by  the  sd  0.,  under  any  agreement  made 
between  him  and  the  sd  coy ;  And  it  is  also  ordered  that  the  sd  0.  do 
pay  to  the  applicant  his  costs  of  and  occasioned  by  this  applicon  to  be 
taxed  by  the  proper  taxing  master.  Hampton  Court  Steam,  Sfc.  Co,^ 
4  March,  1886. 


Upon  the  applicon  of  the  [off]  liqr.  Order  that  P.  of ,  the  late   Form  267. 

manager  of  the  bank,  do  within  four  days  after  service  of  this  order  Order  that 
upon  him,  sign  and  endorse  ten  warrants  in  the  possession  of  the  late  manager 
applicant,  each  of  which  is  for  one  butt  of  wine  standing  in  the  name  ^^ 
of  the  sd  P.,  but  belonging  to  the  bank,  and  P.  to  pay  costs  of  applicon. 
Lombard  Deposit  Bank,  Malins,  V.-O.,  26th  May,  1879.     B.  1039. 


Upon  the  applicon  of  the  [off]  liqr  of  the  above-named  bank  and   Form  268. 
upon  hearing  the  solors  for  the  applicant  and  N.,  hnftr  mentd  in  Order  on 
person,  and  upon  reading  the  order,  dated  the  Uth  Dec.  1884,  and  an  person  ap- 

afft  of  &c..  It  is  by  consent  ordered  that  the  sd  N.,  of ,  in  the  city  J^uect  calls 

of  London,  and  No.  —  Eue ,  Paris,  in  the  EepubHo  of  France,  do  abroad  to  file 
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statement  on  or  before  the  25tli  May,  1885,  comply  with  the  order  in  these 
andaooountP.  jj^^ttere,  dated  the  11th  day  of  Dec.  1884,  by  making  and  filing  a 
verified  statement  showing  what  proceedings  have  been  taken  herein  by 
the  sd  N.,  pursuant  to  an  order  dated  the  9th  Aug.  1883,  by  which  he 
was  appointed  to  collect,  get  in  and  receive  in  France  a  call  of  5/.  per 
share  made  on  the  contributories  of  the  coy  resident  in  France,  and 
further  that  he  do  within  the  like  period  leave  at  the  chambers  of 
Mr.  Justice  Kay,  situate  in  the  Boyal  Cts  of  Justice,  Strand,  London, 
his  accounts  as  receiver,  and  pay  all  moneys  collected  by  him  (if  any) 
into  the  account  of  the  off  liqr  of  the  sd  coy  at  the  Bank  of  England ; 
And  it  is  ordered  that  the  sd  N.  do  pay  to  T.,  the  sd  off  liqr,  his  costs 
of  the  sd  applicon,  to  be  tcuced  by  the  taxing  master.  English  and 
French  Banky  Limid,  Kay,  J.,  30th  April,  1885, 
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CHAPTER  XXVlil. 

BOEROWING. 

Beet.  96  of  1868. — The  [officio^  liquidator  shall  have  power,  wiili  the  sanction  of  Liquidator's 

the  Ck>urt  ...  to  raise  upon  the  security  of  ike  assets  of  tiie  company,  from  time  P^wer  to 
.J.  ...  .  Dorrow. 

to  time,  any  requisite  sum  or  sums  of  money. 

The  liquidator  may  now  exercise  this  power  "  without  the  sanction  of  the  Court  No  sanction 
or  of  ilie  committee  of  inspection  "  (sect.  12  (2)  of  1890),  but  the  exercise  by  the  required, 
liquidator  of  these  powers  is  subject  to  the  control  of  the  Court,  and  any  creditor 
Of  contributory  may  apply  to  the  Court  with  respect  to  any  exercise  or  proposed 
exercise  of  it  (sect.  12  (3)  of  1890).  He  is  also  subject  to  the  control  of  the  creditors, 
contributories,  and  committee  of  inspection  (see  sect.  23  of  1890),  but  may  apply  to 
the  Court  for  directions  in  relation  to  any  particular  matter  (sect.  23  (3)  of  1890). 
See  Chap.  XXI. 

Application  to  the  Court  will  still  be  necessary  where  a  proyisional  liquidator  Provisional 
thinks  it  expedient  to  borrow,  and  the  power  to  do  so  is  not  given  by  the  order  liquidator, 
appointing  him. 

An  application  will  also  be  expedient  where  the  amount  to  be  borrowed  is  large, 
or  where  there  is  a  conflict  of  opinions  among  the  creditors  or  contributories. 

Where  the  liquidator  applies  to  the  Court  for  directions,  or  a  creditor  or  contri- 
butory applies  under  sect.  12  (3),  the  following  forms  may  be  referred  to.  They 
may  also  be  of  service  in  framing  sanctions  of  the  committee  of  inspection. 

The  Court  will  probably  be  guided  by  the  old  practice  under  sect.  95  of  1862, 
under  which  the  power  to  sanction  borrowing  was  frequently  exercised,  especially 
where  a  provisional  official  liquidator  was  appointed  with  liberty  to  carry  on  the 
business. 

liiberty  to  raise  money  is  sometimes  given  by  the  order  appointing  the  provi- 
sional liquidator,  and  has  been  frequently  given  for  the  purpose  of  paying  off  a 
secured  creditor,  in  which  case  it  had  to  be  shown  that  the  security  was  worth  more 
than  the  debt. 

Sometimes  the  sanction  of  the  Court  was  given  to  an  agreement  for  a  present 
loan  and  further  advances.    RegenVs  Canal  Iron  Works,  3  C.  Div.  411. 

But  neither  the  liquidator  nor  the  Court  can  create  a  charge  in  favour  of  the  Charge  in 
lender  in  priority  to  the  company's  mortgagees,  except  with  their  consent.    Ibid,      priority  to 

mortgages. 

Let  all  parties  concerned  attend,  &c.  {see  Form  10).  Form  269. 

On  the  hearing  of  an  applicon  by  A.  B.,  of,  &c.,  the  [off  recr  and]  ^g~r        T" 
Kqr  of  the  above-named  coy,  for  an  order  that  the  sd  [off  recr  and]  leave  to 

Hqr  may  be  at  liberty  to  raise  a  sum  of  {_or  not  exceeding] /.  upon  borrow. 
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the  security  of  the  assets  of  the  sd  coy,  and  that  such  directions  may 
be  gfiven  with  reference  to  such  loan  and  the  security  to  be  given 
therefor  as  the  Cfc  shall  think  fit  [or  that  the  conditional  contract 

dated,  &c.,  and  made  between,  &c.,  for  the  advance  by  the CJor- 

poration  of  a  sum  of /.  to  complete  the  buildings  of  the  above- 
named  Coy,  limtd,  upon  the  terms  therein  mentd  may  be  approved 

and  carried  into  effect]. 


Perm  270. 

Liberty  for 
interim 
proyiBional 
liquidator  to 
carry  on 
business  and 
advance 
money. 


Upon  motion  for  ,  the  petrs,  &c.,  Appoint  W.  prov  [off]  liqr 

[_u8ual  directions].  And  limit  and  restrict  the  powers  of  the  sd  W.  as 
such  prov  [off]  liqr  to  the  following  acts :  namely,  to  carry  on  and 
continue  the  business  of  the  coy  so  far  as  may  be  necessary  for  carry- 
ing out  and  completing  existing  contracts,  and  keeping  the  coy's 
furnaces  in  blast,  and  for  that  purpose  to  raise  a  sum  not  exceeding 
4,000/.  per  week  at  a  rate  not  exceeding  5  p.c.p.a.  with  the  usual 
banker's  commission,  by  the  sale  of  or  upon  the  security  of  the  coy's 
assets,  and  to  make  such  advances  himself.  And  order  that  for  any 
advances  so  made  the  sd  W.  do  have  a  first  charge  upon  the  under- 
taking of  the  coy,  subject  to  the  incumbrances  now  existing  thereon. 
Hopkins,  Gilkes  ^  Co.,  M.  R,  15th  May,  1879.    A.  953. 

As  to  the  position  of  a  receiver  and  manager  who  advances  withont  order,  see 
Ex  parU  Izard,  23  0.  Dlv.  75 ;  Strapp  v.  Bull,  (1895)  2  Ch.  1. 


Form  271. 

Liberty  to 
provisional 
liquidator  to 
borrow. 


Upon  the  applicon  of  the  prov  [off]  liqr,  &c..  Order  that  the  sd 
prov  [off]  liqr,  for  the  purpose  of  carrying  on  the  business  of  the  coy 
as  provided  by  the  sd  order,  be  at  liberty  to  borrow  immediately  or 
from  time  to  time  such  sum  or  sums  as  he  may  require  for  the  purpose 
of  carrying  on  the  sd  business  and  for  payment  of  current  expenses, 
and  for  the  completion  of  the  works  now  in  course  of  execution  at 

,  not  exceeding  in  the  whole  4,500/.,  the  rate  of  interest  on  the 

amount  so  borrowed  not  to  exceed  5  p.c.p.a.  And  order  that  the 
amount  so  to  be  borrowed  with  the  interest  for  the  same  do  constitute 
a  first  charge  upon  all  the  assets  of  the  coy,  subject  only  to  any  existing 
charge  thereon.  And  order  that  prov  [off]  liqr  be  at  liberty  to 
execute  a  proper  instrument  or  proper  instruments  for  perfecting  such 
charge ;  and  costs  of  this  applicon  and  of  carrying  out  sd  loan  be  pd 


out  of  assets  of  coy. 
1883.    B.  1607. 


London  Steam  Boat  Co,,  Pearson,  J.,  13th  Dec. 


Form  272.       Upon  the  applicon  of  S.  and  B.,  the  prov  [off]  liqrs  of  the  above- 
Another.         named  coy,  &c.,  Order  that  the  sd  prov  [off]  liqrs  be  at  liberty  to 
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raise  a  sum  of  800/.,  bearing  interest  at  the  rate  of  5  p.c.p.a.  upon 
the  security  of  the  moneys  to  be  obtained  from  the  sale  of  the  coal  to 
be  raised  from  the  collieries  of  sd  coy  after  the  date  of  the  raising  of 
the  sd  money,  and  which  sum  is  to  be  repaid  by  the  prov  [off]  liqrs 
out  of  such  moneys  as  soon  as  they  are  sufficient  for  that  purpose. 
And  order  that  for  the  purpose  of  securing  the  payment  of  such  sum 
as  afsd  and  interest  the  prov  [off]  liqrs  shall  have  power  to  sign  and 
issue  any  document  or  deed  which  may  be  necessary  or  proper  for  such 
purpose.  And  [costs  of  applicon  to  be  costs  in  winding-up].  Ivy 
House  and  Northtcood  CoUiery^  M.  B.,  81st  May,  1878.    A.  1015. 


Upon  the  applicon  of  C,  of ,  the  prov  [off]  liqr,  Order  that   Form  278, 

the  applicant  be  at  liberty  to  borrow  a  sum  not  exceeding  300/.,  at  a  Another, 
rate  of  interest  not  exceeding  6/.  p.c.p.a.,  for  the  purpose  of  paying 
the  rent  now  due  in  respect  pf  the  premises  of  the  sd  coy  in  L.,  and  a 
sum  of  173/.  17*.  2//.,  being  the  taxed  costs  of  the  defts  in  an  action 
brought  by  the  sd  coy  against  H.,  and  that  such  sum  be  repayable  out 
of  the  first  assets  of  the  sd  coy,  and  meanwhile  shall  be  a  first  charge 
on  the  property  and  assets  of  the  same.  American  Bowling  Co,,  28th  . 
May,  1877.  A.  1552.  And  see  the  order  in  Lands  Allotment  Co,, 
00145  of  1892,  24  March,  1893. 


Upon  the  applicon  by  summons,  &c.  of  S.  W.,  the  prov  liqr  of  the  Perm  273a. 
above-named  coy,  and  upon  hearing  the  solors  for  the  applicant  and  Another, 
for  the  sd  coy,  and  upon  reading  the  order  dated,  &c.,  appointing  Special 
S.  W.  one  of  the  off  recrs  attached  to  this  Ct  prov  liqr  of  the  sd  coy,  make^Stain 
the  order  dated,  &c.,  appointing  W.  special  manager  until  the  hearing  payments, 
of  the  peton,  &c.,  on,  &c.,  preferred  unto  this  Ct  by,  &c.,  with  power 
to  cany  on  the  business  of  the  sd  coy  from  the  4th  March,  1896,  and 
the  afft,  &c..  This  Ct  doth  order  that  the  applicant,  as  such  prov  liqr, 

be  at  liberty  to  borrow  from  the Banking  Coy  the  sum  of /., 

at  a  rate  of  interest  not  exceeding  51,  p.c.p.a.    And  order  that  such 

sum  of /.  and  interest  be  a  first  charge  on  the  assets  of  the  sd  coy. 

And  the  sd  prov  liqr  is  to  be  at  liberty  to  execute  a  proper  instrument 
or  proper  instruments  for  perfecting  such  charge  as  may  be  necessary. 

And  it  is  ordered  that  out  of  the  sd  sum  of /.,  or  other  the  assets 

of  the  sd  coy,  the  sd  W.,  as  such  special  manager  as  afsd,  be  at  liberty 
to  make  the  following  payments  ....  and  also  to  pay  all  dock  dues, 
insurance  and  other  expenses  necessary  for  carrying  on  the  business  of 
the  sd  coy,  including  salaries,  travellers'  expenses,  wages,  and  the 
cost  of  maintaining  the  horses  employed  in  the  sd  business.  Watson 
and  Hiscox  (0049  of  1896),  Eomer,  J.,  at  Chambers,  12  March,  1896.  - 
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Liberty  to 
liqnidatoT  to 
borrow  and 
create  first 
charge* 


Form  273b.  Upon  the  applicon  of  F.,  &c.,  It  is  ordered  that  the  applicant  as 
such  liqr  be  at  liberty  to  borrow  sums  not  exceeding  in  the  aggregate 
5,000/.  at  interest  not  exceeding  10/.  p.c,  and  to  apply  the  same  or 
forward  the  same  through  Messrs.  L.,  of,  &c.,  to  CoL  S.,  in  America,  to 
be  applied  for  all  or  any  of  the  following  purposes,  namely : — 

(1)  The  payment  of  eicpenses  in  connection  with  works  for  the  com- 
pletion of  a  reservoir  on  the  coy's  ppty  at  0. 

(2)  The  cost  of  materials  and  supplies  for  such  reseryoir,  and  for 
the  repair  of  other  parts  of  the  coy*s  ppty. 

(3)  The  payment  of  wages,  taxes,  and  other  like  expenses. 

(4)  The  payment  of  the  costs  of  this  applicon  and  of  and  incidental 
to  the  borrowing  of  the  sd  moneys. 

And  that  such  sums  when  borrowed  form  a  first  charge  (after  pay- 
ment of  liquidation  expenses)  on  any  moneys  or  other  assets  which  may 
be  paid  to  or  received  by  the  liqr  resulting  from  a  sale  of  the  coy's 
ppty  in  America.  Candelaria  Watencorks,  Sfc.  Co,y  0074  of  1895, 
Wright,  J.  (in  Chambers),  March  1,  1899. 


Form  274. 

Liberty  to 
borrow  for 
carryiDgon 
bosinees. 


Order  that  the  applicant,  as  such  prov  [off]  liqr,  be  at  liberty  to 
borrow,  for  the  ptirpose  of  enabling  him  to  do  all  acts  necessaiy  for 
carrying  on  the  business  of  the  sd  coy,  the  sum  of  2,000/.,  the  rate  of 
interest  for  the  same  not  to  exceed  5  p.c.p.a.  And  order  that  such 
sum  of  2,000/.  and  interest  be  a  first  charge  on  the  assets  of  the  sd 
coy.     Darlaston,  Sfc.  Co,,  M.  R,  1st  May,  1877.    A.  828. 


For  order  giving  liberty  to  liquidator  to  raise  500/.  at  6}/.  per  ocDt.  interest,  and 
farther  snins  up  to  5,000/.  for  oarrjiug  on  the  company's  business,  and  to  charge 
same  by  deed  on  company's  assets,  such  deed  to  be  settled  by  the  judge  in  chambers, 
see  Original  Hartlepool  Collimiet,  26th  April,  1877.    B.  704. 


Liberty  to 
liquidator  to 
lgnd» 


Form  276.  Upon  the  applicon  of  the  [off]  liqr,  &c..  Order  that  the  sd  [off] 
liqr  be  at  liberty  to  pay  into  the  Bank  of  England,  to  the  credit  of  the 
account  of  the  off  liqr  of  the  sd  coy,  300/.  of  his  own  moneys  to  meet 
urgent  payments  in  connection  with  the  attempted  sale  of  the  coy's 
ppty  under  the  sd  order,  dated,  &c.,  and  particularly  to  pay  Messrs.  H. 
for  advertising  the  coy's  ppty ;  and  that  the  sd  off  liqr  shall  have 
priority  over  the  sd  debenture  holders  and  E.  and  S.,  as  the  trees 
of  the  sd  indenture,  and  over  the  moneys  thby  secured,  as  well  as  the 
moneys  advanced  by  the  pits  in  the  sd  action  imder  the  sd  order, 
&c.,  or  otherwise  to  the  extent  of  300/.,  and  for  interest  upon  the  sd 
sum  of  300/.  at  the  rate  of  5  p.cp.a.  from  the  date  of  such  advance 
until  repayment,  and  for  his  costs  of  this  applicon,  such  costs  to  be 
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taxed,  &c.  And  order  that  the  sd  ppal  sum  and  interest  and  the  costs 
of  this  applicon  shall  be  a  charge  upon  the  coy's  assets.  Wayne^s 
Merthyr  Steam  Coal  Co,»^  and  in  action,  1st  June,  1877.     B.  1106. 

Order  giving  liquidators  power  to  advanoe  money  for  payment  of  rates  on 
company's  property  in  Nova  Scotia;  to  be  repaid  with  interest  at  five  per  cent, 
per  annmn  ont  of  first  sale  moneys.  Cape  Breton  Co,,  Malins,  Y.-C,  29th  Jnne, 
1878.    A.  1618. 


Upon  the  applicon  of  M.  and  S.,  the  liqrs,  &c.,  and  upon  reading,  &o.,    Form 
It  is  ordered  that  the  sd  liqrs  be  at  liberty  to  raise  by  way  of  loan  Li|,ertyto  " 
from  shareholders  from  time  to  time  a  sum  of  money  sufficient  in  their  raise  loan  to 
judgment  to  answer  the  costs,  charges,  and  expenses  of  and  incident  to  ^^^^^oe 
an  intended  applicon  to  this  Ct  on  their  behalf  under  sect.  165  of  proceedings, 
the  Cos  Act,  1862  [now  sect.  10  of  the  Cos  (Winding-up)  Act,  1890], 
in  the  matter  of  this  winding-up,  and  to  charge  the  sums  (if  any) 
recovered  by  means  of  such  applicon  with  the  repayment  of  such  loan 
and  interest  at  such  rate  as  may  be  agreed  upon  in  the  exercise  by 
the  sd  applicants  of  their  discretion  in  that  behalf.    And  that  the 
costs  of  and  incident  to  this  applicon  be  costs  in  the  winding-up. 
Balkis  Co.y  Limtd,  Bacon,  V.-C,  16th  July,  1886. 

As  to  whether  snoh  a  charge  oonld  be  g^ven  priority  over  debentures  or  other 
securities  charging  all  the  assets  without  the  consent  of  the  seoority-holders,  see 
supra. 


Upon  the  applicon  of  A.  and  B.,  liqrs  of  the  above  coy,  by  summons,  Form  276a. 

&c.,  and  upon  hearing  counsel  for  the  applicants  and  solors  for  L.  &  _.^^  

Co.,  creditors  of  the  above-named  coy,  and  for  N.  Corporation,  Limtd,  borrow  on 
and  upon  reading,  &c.,  Order  that,  subject  to  the  consent  of  the  I.  N.  Sf^fL*?^*** 
Corporation,  limtd,  being  given  to  the  charge  hnftr  mentd  upon  the  approved  by 
amount  of  the  debt  of  the  above  coy  to  the  N.  Corporation,  Limtd,  the  Registrar, 
applicants  be  at  liberty  to  borrow  on  mortgage  of  the  whole  or  any  part 
of  the  assets  of  the  above  coy,  subject  to  any  existing  charges  or  liens 
thereon,  a  sum  not  exceeding  40,000/.,  carrying  interest  at  a  rate  not 
exceeding  6  p.c.p.a.    And  order  that  the  sd  liqrs  be  at  liberty  to  advance 
the  moneys  so  raised  to  the  N.  Corporation,  Limtd,  on  the  security 
following — ^that  is  to  say,  (1)  A  general  floating  charge  upon  the 
whole  of  the  assets  of  the  N.  Corporation,  Limtd,  subject  to  all  non- 
existing  charges  and  liens ;  (2)  a  flxed  and  specific  charge  on  aU  ores 
already  shipped  or  to  be  shipped  by  the  N.  Corporation,  Limtd,  and 
the  proceeds  of  sale  thof ,  and  on  all  subsisting  or  future  contracts  of 
sale,  subject,  &c. ;  (3)  a  fixed  and  specific  charge  upon  another  asset. 
And  such  advances  to  be  made  upon  the  terms  that  the  N.  Corporation, 
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Limtd,  do  pay  mtereet  upon  the  sd  advance  at  the  same  rate  or  rates  as 
the  above-named  coy  shall  be  liable  to  pay  on  borrowing  the  same,  and  it 
shall  also  pay  all  costs,  charges,  and  expenses  of  the  liqrs  of  the  above- 
named  coy,  and  of  L.  &  Co.,  of  and  in  connection  with  the  making  of 
this  order  and  the  obtaining  of  the  sd  loan  and  the  execution  of  the 
before-mentd  securities.  And  order  that  the  deed  or  deeds  of  mort- 
gage or  charge,  to  be  given  by  the  N.  Corporation,  be  subject  to  the 
approval  of  the  Eegistrar  of  Cos  Winding-up.  London  and  Globe 
Finance  Corporation^  Limtd^  Wright,  J.,  10th  June,  1901. 
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CHAPTER   XXIX. 

SALE  OF  PROPERTY. 

Beet.  95  of  186S. — ^The  [official]  liquidator  shall  have  power,  with  the  Banction  Liquidator's 

of  the  Court, to  seU  the  real  and  personal  and  heritable  and  moveable  power  of  sale. 

propertj,  effects,  and  things  in  action  of  the  company  by  public  auction  or  private 
contract,  with  power  to  transfer  the  whole  iliereof  to  any  person  or  company,  or  to 
sell  the  same  in  parcels :  [also] 

To  do  all  acts,  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when  necessary, 
the  company's  seal. 

The  liquidator  of  any  company  which  is  being  wound  up  by  order  of  the  Court  No  sanction 
may  now  toithout  the  sanction  ofihe  Court  or  of  the  committee  of  inspection,  exercise  required, 
the  above  powers.    Sect.  12  (2)  of  1890. 

But  the  exercise  of  the  power  is  subject  to  the  control  of  the  Court,  and  any  Directions, 
creditor  or  contributory  may  apply  with  reference  to  its  exercise  or  proposed 
exercise  (see  sect.  12  (3)  and  sect.  24) ;  and  the  liquidator  must  have  regard  to  the 
wishes  of  the  creditors  and  contributories,  and  may  himself  apply  to  the  Court  for 
directions.    See  sect.  23. 

Where  application  is  made  either  by  the  liquidator  or  a  creditor  or  contributory, 
the  forms  under  the  old  practice,  given  below,  may  be  found  useful.  Such  an 
application  will  be  necessary  in  case  of  a  purchase  under  the  rule  next  stated. 

B.  188  of  1903. — ^Neither  the  liquidator  nor  any  member  of  the  committee  of  Liquidator, 
inspection  of  a  company  shall,  while  acting  as  liquidator  or  member  of  such  com-  &c.  not  to 
mittee,  except  by  leave  of  the  Court,  either  directly  or  indirectly,  by  himself  or  any  Purchase 
partner,  clerk,  agent,  or  servant,  become  purchaser  of  any  part  of  the  company's 
assets.    Any  such  purchase  made  contrary  to  the  provisions  of  this  rule  may  be 
set  aside  by  the  Court  on  the  application  of  the  Board  of  Trade  or  any  creditor  or 
contributory,  and  the  Court  may  make  such  order  as  to  costs  as  the  Court  shall 
think  fit.     [Formerly  R.  156  of  1890,  taken  from  Bkcy.  R.  316.     See  £x  parte 
Galiard,  (1896)  1  Q.  B.  68  ;  and  Fx  parte  Gallard  (2),  13  T.  L.  R.  316.    And,  as  to 
a  sale  to  a  partner  of  a  committee-man  purchasing  for  himself,  see  Be  Gallardl 
(1897)  2  Q.  B.  8.] 

Where  the  sale  of  a  business  is  set  aside,  the  liquidator  is  not  charged  with 
interest  on  the  profits.    Stlkstone  and  Haigh  Moor  Coal  Co.  v.  Edey,  (1900)  1  Ch.  167.     . 

For  order  giving  liberty  to  liquidator  to  tender  for  purchase  of  company's  pro- 
perty, see  Form  303,  infra. 

And  cases  will  no  doubt  arise  in  which  the  liquidator  will  consider  it  desirable  to  'Where  sano- 
obtain  the  sanction  of  the  Court  to  a  sale,  especially  where  he  has  made  a  provisional  tion  to  sell 
contract  for  sale  and  the  price  is  much  less  than  the  company  gave  for  the  property^  desirable. 
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How  applioa- 
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or  where  there  is  a  serious  difference  of  opinion  as  to  the  propriety  of  an  immediate 
sale. 

Where  property  is  sold  by  order  of  the  Court,  Rr.  1—13  of  B.  8.  0.  1883, 
Ord.  LI.,  apply. 

Notwithstanding  seot.  70  of  the  Conveyancing  Act,  1881,  if  an  order  of  the  Court 
dealing  with  property,  having  regard  to  its  terms  and  the  proceedings  in  which  and 
the  circumstances  under  which  it  was  made,  would  not  be  held,  apart  from  that 
section,  to  be  intended  to  bind  any  particular  estate  or  interest  in  the  property,  then 
that  estate  or  interest  will  not  be  bound  by  the  order  by  reason  or  virtue  of  that 
section.     Jones  v.  Bametty  (1900)  1  Ch.  370. 

Application  for  an  order  for  sale,  or  for  liberty  to  sell,  may  be  made  by  summons 
on  the  part  of  the  liquidator,  supported  by  evidence  showing  the  expediency  of  the 
sale,  or  the  liquidator  may  enter  into  a  provisional  agreement  for  sale,  and  ihen. 
apply  by  summons  for  the  confirmation  thereof. 

Occasionally,  before  a  sale  can  be  made  inquiries,  as  in  Forms  329  and  330,  are 
requisite.  Sometimes,  before  taking  an  order  for  sale,  the  liquidator  applies  to 
have  inquiries  made  as  to  incumbrances,  priorities,  &c.  See  SamiUon*s  Windsor 
Iron  Works  Co.,  12  C.  D.  707.     See  Form  272. 

As  to  payment  in  and  out  of  Court,  see  the  Supreme  Court  Funds  Rules,  1894, 
and  Form  297  et  seq. 

As  to  registering  an  order  appointing  a  liquidator,  see  the  Land  Transfer  Rules, 
1903. 


Form  277. 

Summons  for 
leave  to  sell. 


Let  all  parties  oonoemed  attend,  &o.  \_see  Form  10],  on  the  hearing 
of  an  applicon  by  A.  B.,  of,  &c.,  [the  off  recr  and]  liqr  of  the  above- 
named  coy,  for  an  order  that  the  sd  [off  recr  and]  liqr  may  be  at  liberty 
to  sell  the  ppty  of  the  sd  coy  hnftr  mentd,  that  is  to  say  [here  describe 
iheppty'],  and  that  all  such  directions  may  be  given  with  reference  to 
such  sale  as  the  Ct  shall  think  fit ;  or  that  the  conditional  contract, 
dated,  &c.,  and  made  between,  &c.,  for  the  sale  to  the  sd  B.  for  the 

sum  of /.,  of  the  copyright  and  goodwill  of  the newspaper 

and  certain  other  ppty  of  the  sd Coy  may  be  sanctioned  and 

carried  into  effect. 


Form  278. 

Liberty  to 
sell  ohatteU. 


Upon  the  applicon  of  D.,  the  off  liqr  of  the  coy,  &c.,  Order  that  the 

sd  off  liqr  be  at  liberty  to  sell  to  H.,  of ,  the  plant  and  stock  of  the 

sd  coy  set  out  and  described  in  the  inventoiy  signed  by  the  sd  H.  (being 
the  exhibit  to  the  afft  of  the  sd  D.  above  referred  to),  at  and  for  the 
sum  of  315/.    Heliotype  Co.^  Bacon,  V.-C,  2nd  May,  1877.    A.  789. 


Form  279.       Upon  the  applicon  of  the  off  liqr.  Order  that  the  off  liqr  be  at  liberty 

Liberty  to  sdl  ^  dispose  of,  either  by  public  auction  or  private  contract,  and  either 

goods  and  to    with  or  without  reserve,  all  the  goods  and  chattels  now  remaining  upon 

toMl^ firm     ^^  premises  of  the  above-named  coy.    And  order  that  the  off  liqr  be 

at  liberty  to  employ ,  of  the  firm  of ,  for  the  purpose  of  dis- 
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posing  of  the  sd  goods  and  chattels.  And  order  that  the  sd  ^  liqr  be 
at  liberty  to  close  the  business  of  the  coy,  and  that  all  pajmeiks  proper 
to  be  made  by  the  off  liqr  pursuant  to  this  order  be  allowed  in  his 
account.     Ari  Furnishers'  Co,,  North,  J.,  7th  Aug.  1883.     A.  1320. 


Upon  the  applicon  of  the  off  liqrs,  &c.,  Order  that  the  off  liqrs  be   Form  280. 
at  liberty  to  offer  for  sale  by  public  auction  without  reserve  (but  sub-  T^ZTTl 
ject  to  the  conditions  of  sale  already  approved  by  the  judge),  at  B.,  sell  ship, 
the  barque  called,  &c.,  which,  prior  to  the  suspension  of  the  bank,  was 
mortgaged  by  C.  to  the  bank  for  the  purpose  of  securing,  &c.     Costs 
of  applicon  to  be  costs  in  winding-up.     West  of  England  Bank,  Fry,  J., 
5th  July,  1879.    B.  1422. 


Upon  the  applicon  of  W.,  of,  &c.,  chartered  accountant,  the  liqr  of   Form  281. 
the  above-named  coy,  and  upon  hearing  the  solor  for  the  applicant  ^j^OTtvlo 
and  for  J.  and  C,  the  holders  of  all  the  first  mortgage  debentures  sell  news- 
issued  by  the  above-named  coy  (the  sd  0.  being  the  purchaser  of  the  P*P^' 
ppty  hnf tr  referred  to) ;  and  upon  reading  the  order  to  wind  up  under 
supervision,  dated,  &c.,  an  afft  of  the  sd  W.,  and  the  exhibit  W.  1 
therein  referred  to,  an  afft  of  X.,  and  an  afft  of  J.,  aU  which  affts 
were  filed  on  the  24th  of  May,  1892,  It  is  ordered  that  the  applicant 

be  at  liberty  to  sell  to  the  sd  0.,  of,  &c.,  for  the  sum  of /.,  the 

copyright  of  the  P.  W.  Newspaper,  with  the  benefit  of  all  advertising 
contracts  subsisting  in  connection  therewith  and  remaining  to  be 
performed  on  the  28th  day  of  May,  1892,  and  all  such  of  the  drawings, 
electroiypes,  blocks,  and  literary  matter  in  the  possession  of  the 
applicant  as  have  not  already  been  published  in  the  sd  newspaper  on 
the  28th  day  of  May,  1892,  and  the  furniture  now  in  and  upon  the 
premises  No.  149,  Strand,  where  the  business  of  the  sd  coy  is  carried 
on,  and  the  stock  of  old  numbers  of  the  sd  P.  W.  and  coloured  plates 
now  in  the  possession  of  the  applicant.  Netv  Pictorial  Publishing  Co., 
1892,  N.  0144,  Eeg.,  26th  May,  1892. 


Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  &c..    Form  282. 
Order  that  of  the  ppty  of  the  coy  in  Nova  Scotia  the  following  be  Ord    f    sal 
sold,   with  the  approbation  of   the  judge,  namely — (1)  The,   &c. ; 
(2)  The,  &o. ;  (3)  and  (4).    And  order  that  the  money  to  arise  by 
such  sale  be  pd  into  the  Bank  of  England  to  the  credit  of  [the  off 
liqr,  to  an  account  to  be  entled  "Proceeds  of  sale  of  ppty  sold  in  the 
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year  1878  "]. 
A.  1583. 


Payment  into 
Court. 
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Cape  Breton^  Sfc.  Co.^  Malins,  Y.-C,  24th  July,  1878. 


The  Court  maj  order  a  purchaser  to  pajmonej  due  to  the  company  into  ilie 
Bank  of  Englaiid,  or  any  branch  thereof,  and  such  order  may  be  enforced  in  ilie 
same  manner  as  if  it  had  directed  payment  to  the  liquidator.    Sect.  103  of  1862. 

But  the  money  should  now  in  ordinary  cases  be  ordered  to  be  paid  in  to  the 
credit  of  the  Companies  Liquidation  Account  at  the  Bank  of  England.  Sect.  11  (2) 
of  1890 :  and  see  Chap.  XXV. 

For  order  giving  provisional  official  liquidator  liberty  to  sell,  see  Briton  Mtdicalf 
8th  June,  1886.    A.  848. 


Form  283. 

Liberty  to 
sell  gx)odwill 
and  assets  of 
business. 


Upon  the  applicon  of  B.,  the  off  liqr  of  the  sd  coy,  by  smnmons, 
dated  the  27th  Jan.  1886,  and  upon  hearing  the  solors  for  the  appli- 
cant, and  upon  reading  an  order  dated  the  7th  Jan.  1886,  and  an  afft 
of  the  applicant,  filed  the  1st  Feb.  1886,  It  is  ordered  that  the  sd  B., 
as  such  off  liqr  as  afsd,  be  at  liberty  to  sell,  with  the  approbation  of  the 
judge,  all  the  assets,  consisting  of  trade  goodwill,  patent  rights,  plant, 
fixtures,  stock  (manufactured  or  otherwise),  materialfl,  implements  of 
trade,  and  effects  (other  than  book  debts)  of  the  above-named  coy  now 
remaining,  or  which  on  the  14th  Feb.  1886  (the  day  on  which  by  the 
sd  order  of  the  7th  Jan.  1886,  the  period  allowed  to  the  sd  applicant 
for  carrying  on  the  sd  business  will  expire)  will  be  remaining  in  the 
hands  of  the  sd  applicant  as  such  off  liqr,  or  belonging  to  the  sd  coy. 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  as  afsd  be  pd 
to  the  credit  of  [the  account  of  the  off  liqr  of  the  Hygienic,  &c.  Coy, 
limtd,  at  the  Bank  of  England].  And  it  is  ordered  that  as  from  the 
sd  14th  Feb.  the  sd  off  liqr  be  at  liberty  to  close  the  business  of  the 
sd  coy.    Hygienic  Heating^  Sfc»  Co,^  Chitty,  J.,  dOth  Jan.  1886. 

See  previous  order  in  same  case  giving  liberty  to  cany  on  the  business,  Fonn  254, 
Chap.  XXYI. 


Form  284.       Upon  the  applicon  of  M.  and  H.,  the  off  liqrs,  &c.,  Order  that  the 
Q^^^y^  applicants,  as  such  off  liqrs,  be  at  liberty  to  sell  by  public  auction  the 

liberty  to  sell,  real  and  personal  estate  of  the  coy,  comprised  in  the  following  par- 
ticulars, that  is  to  say — 1.  All  that,  &c. ;  2.  All  those,  &c.,  &c.,  free 
from  the  incumbrances  of  such  of  the  incumbrancers  thereon  as  shall 
consent  to  such  Eale,  and  subject  to  the  incumbrances  of  such  of  them 
as  shall  not  consent.  And  order  that  off  liqrs  be  at  liberty  to  sell  the 
remaining  real  and  personal  ppty  of  coy  in  England  at  such  time  and 
upon  such  terms,  and  either  by  public  auction  or  private  contract,  as 
they  shall  from  time  to  time  think  expedient.  And  order  that  the 
money  to  arise  by  sale  of  any  of  the  abovo-mentd  properties  be  pd  into 
Bank  of  England,   Manchester  branch,   to   account  of  [off]   liqrs. 
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Costs  of  applioon  and  of  all  proceedings  relating  thereto  to  be  costs  in 
liquidation.  Beverley  Iron  and  Waggon  Co.,  HaJl,  V.-O.,  9th  April, 
1879.    A.  706. 

The  money  will,  under  the  present  practice,  only  be  ordered  to  be  paid  into  a 
local  bank,  where  the  sanction  of  the  Board  of  Trade  to  keep  such  an  account  has 
been  prerionsly  obtained. 


Upon  ihe.applicon  of  M.,  the  off  liqr  of  the  coy,  and  upon  hearing   Form  285. 


the  solors  for  the  applicant,  and  for  G.  and  E.,  equitable  mortgagees,  g^le  of  works 
and  upon  reading  orders  dated,  &c.,  and  an  afEt  of  M.,  filed,  &c.,  It  is  proceeds  to  bo 

T^odved  bv 

by  consent  of  C.  and  E.,  by  their  solors,  ordered  that  the  freehold  liquidator  and 

land  and  buildings  belonging  to  the  coy,  together  with  the  goodwill  paid  into 

of  the  business  of  the  coy  and  fixed  plant,  machinery  and  other  effects 

known  as,  &c.,  situate  at,  &c.,  be  sold  by  public  auction,  subject  to 

reserves  being  fixed  by  the  judge.    And  it  is  ordered  that  the  sd  M. 

be  at  liberty  to  receive  the  money  to  arise  by  the  sd  sale,  and.  that  he 

do,  within  fourteen  days  after  the  receipt  thereof,  pay  the  proceeds  into 

Court  as  directed  by  the  schedule  hto.     Re  Oliver  ^  Co.,  Chitty,  J., 

13th  Oct.  1886,  Lodgment  Schedule. 


Upon  the  applioon  of  the  off  liqr,  Order  that  the  applicant,  as  such   Form  288. 


off  liqr,  be  at  liberty  to  sell  by  auction,  or  otherwise  as  he  may  think  Liberty  to  sell 
expedient,  the  mineral  property  belonging  to  the  sd  coy  situate  at  B.,  mines  and 
in  the  county  of  C,  and  also  the  machinery,  plant,  implements,  mate- 
rials and  other  effects  thereon  belonging  to  the  sd  coy.  And  order 
that  the  money  to  arise  by  such  sale  be  pd  to  the  sd  applicant  and  be 
accounted  for  by  him  in  his  account  as  such  off  liqr  as  afsd.  Wheal 
George  Lead  Co,,  Kay,  J.,  3rd  April,  1884.    B.  500. 


Upon  the  applioon  of  T.  and  C,  the  [off]  liqrs,  Order  that  the  ap-   Perm  287. 
plioants  be  at  liberty  to  offer  for  sale  by  public  auction,  with  the  f^j^^ZT^^J 
approbation  of  the  judge,  all  the  interest  of  the  bank  in  the  leasehold  sell  leasehold 
plot  of  land,  with  the  manufactory,  &c.,  held  under  lease,  dated  &c.,  ^^^^*^*^°°^j 
and  which  are  now  vested  in  the  sd  bank  with  power  of  sale  pursuant  in  mortgage. 
to  an  indre  of  mortgage  of  the  24th  Oct.  1876.    And  order  that  tha 
purchase-money  to  arise  by  such  sale  be  pd  into  Ct  to  the  credit  of, 
&c.    And  costs  of  applioon  of  and  incident  to  this  applicon  to  be  costs 
in  winding-up.     West  of  England  Bank,  Malins,  Y.-O.,  13th  April, 
1880.    B.  796. 
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Form  288.  Upon  the  applicon  of  the  liqrs  of  the  coy,  and  upon  hearing  the 
Order  for  sale  ^^^^^  ^^'  ^®  applicants  and  P.  and  H.,  mortgagees,  npon  a  portion  of 
with  consent  the  premises  hnftr  mentd,  and  upon  reading,  &c.,  and  the  sd  B.  and 
M^^'  H.  by  their  solor  consenting  to  the  sale,  Order  that  all  land  and  build- 

ings belonging  to  the  sd  coy,  and  the  goodwill  of  the  business  of  the 
coy,  together  with  machinery,  stocks,  materials,  loose  tools,  and  all 
pending  and  future  contracts,  be  sold  with  the  approbation  of  the 
judge,  free  from  the  incumbrances  of  the  sd  P.  and  H.  on  the  sd 
ppty ;  and  that  the  money  to  arise  from  such  sale  be  pd  into  Ct  to  the 
credit  of,  &c.,  subject  to  further  order ;  and  if  such  money,  or  any  part 
thof ,  shall  arise  from  real  estate  sold  with  the  consent  of  incumbrancers, 
the  money  so  arising  is  to  be  applied,  in  the  first  place,  in  payment  of 
what  shall  appear  to  be  due  to  such  incumbrancers  according  to  their 
priorities.  Emmenon^  Murgatroyd  8f  Co.,  Pearson,  J.,  7th  Dec.  1888. 
A.  1815. 


Form  289.        Upon  the  applicon  of  W.  F.,  of ,  and  upon  hearing  the  solor 

Order  to  t^^  ^®  applicant  and  for  the  off  liqr,  and  for  Messrs.  B.  &  Co.,  W.,  &c., 

concur  in  sale  and  upon  reading,  &c.,  and  the  sd  W.  F.  by  his  solor  undertaking  out 

gaffees. '  ^^  *^®  proceeds  of  the  sale  of  the  sd Collieries  to  pay  the  sum  of 

3,200/.  into  the  bank  of  Messrs.  P.  &  Co.,  in  the  joint  names  of  the  sd 
W.  F.  and  Messrs.  G.  &  Sons,  to  answer  any  amount  which  may  be 
foimd  due  to  the  sd  Messrs.  G.  &  Sons  under  charges  given  by  the 
liqr  pursuant  to  the  sd  orders  in  this  matter  dated  6th  and  17th  Jan. 
1877,  let  the  liqr  of  the  sd  coy  be  at  liberty  to  concur  in  the  sale  by 

auction  of  the  sd Collieries,  as  described  in  the  printed  particulars, 

proposed  to  be  held  on  9th  Aug.  next,  and  also  in  case  of  the  collieries 
or  any  of  them  being  sold  at  such  auction  in  any  subsequent  sale  or  sales 
by  the  sd  W.  F.,  or  as  to  the  L.  Colliery  by  the  sd  G.  by  private  contract 
under  the  powers  of  the  several  mortgage  securities  for  the  purpose  of 
transferring  to  any  purchaser  or  purchasers  at  any  such  sale  the  inte- 
rest of  the  coy  in  the  collieries  comprised  in  the  several  lots  or  either 
of  them,  as  the  case  may  require ;  and  that  the  sd  liqr  be  at  liberty  to 
sell  to  any  purchaser  or  purchasers  at  the  sd  sale  or  sales  all  such  parts 
of  the  colliery  plant,  including  the  live  and  dead  stock,  stores,  and 
materials  as  are  not  comprised  in  the  several  mortgage  securities  upon 
the  terms  of  the  sd  coy*s  plant  to  be  ascertained  by  valuation  in  the 
usual  way,  being  pd  by  the  respive  purchasers  on  the  completion  of 
the  purchase  or  at  such  other  times  as  may  be  agreed  on ;  And  it  is 
ordered  that  in  case  there  shall  be  any  dispute  as  to  what  plant  may 
or  may  not  be  included  in  the  sd  several  mortgage  securities,  such 
matter  shall  be  determined  after  the  sale  by  the  judge,  and  such  pay- 
ments or  allowances  shall  be  made  in  respect  thof  as  the  judge  may 
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direct ;  And  it  is  ordered  that  the  mortgagees  resply  be  at  liberty  to  fix 
such  reserve  upon  the  several  lots  at  the  sd  sale,  and  if  both  lots  shaU 
be  offered  together,  such  reserve  upon  the  whole  as  shall  be  agreed  on 
between  them  and  the  sd  off  liqr,  or  in  case  of  difference  be  settled 
by  the  judge,  and  of  the  costs,  charges,  and  expenses  of  the  sd 
mortgagees  and  of  Messrs.  B.  &  Co.  in  relation  to  the  sd  sale  by 
auction  in  case  of  the  ppty  being  bought  in,  including  the  cost  of  all 
proceedings  before  the  judge  in  reference  to  the  sale,  and  all  pre- 
liminary proceedings  in  advising  on  title,  or  otherwise  preparing  for 
the  sale,  may  be  added  by  the  mortgagees  to  their  respive  securities ; 
and  that  the  off  liqr  may  execute  such  deeds  and  other  assurances  as 
he  may  be  advised  or  the  Ot  may  direct  for  transferring  to  the 
respive  purchasers  the  interest  of  the  coy  resply  in  the  sd  collieries 
and  plant  and  in  all  workmen's  cottages  and  other  ppty  held  in  con- 
nection with  same  collieries  resply,  and  also  in  all  existing  contracts 
or  other  matters  connected  with  the  business  of  the  collieries ;  and  aU 
tke  sd  mortgagees  may  be  at  liberty  to  settle  the  daim  to  the  landlord 
foT  rents  and  royalties,  way-leaves,  and  other  outgoings  in  respect  of 
the  sd  ooUieriee,  and  all  claims  and  the  wages  of  workmen  employed  in 
carrying  on  the  sd  collieries,  and  to  add  the  amount  to  the  security, 
and  that  in  exercising  the  power  of  sale  over  the  sd  colHeries  the  sd 
mortgagees  resply  shall,  with  the  concurrence  of  the  off  liqr,  be  at 
lil)erty  to  allow  such  part  of  the  purchase-money  as  they  may  resply 
think  fit  to  remain  charged  on  the  sd  collieries  either  by  way  of  mort- 
gage, debenture,  or  share  capital  in  providing  for  the  payment  of 
the  mortgage  of  Messrs.  B.  &  Co.  Original  Hartlepool  Collieries^ 
27th  July,  1877.    B.  1522. 


Upon  the  applioon  of  the  off  liqr,  &c.,  and  upon  hearing  the  solors   Form  290. 

for  the  applicant  and  for  and  ,  trees  for  the  debenture  fT~I~T~ 

holders,  and  upon  reading,  &c..  Order  that  the  applicant  be  at  liberty  conourin  sale 
to  concur  in  the  sale  of  the  ppty  directed  by  an  order  made  in  the  by  debenture 
action  of  Vickerman  v.  The  Bonville  Court  Coal  Co.  (1877),  V.  89,  and    ^   ^* 
dated  7th  Feb.  1878.    And  order  that  the  ppty  of  the  sd  coy  other 
than  the  ppty  mentd  in  the  sd  indenture  be  sold  at  the  same  time  and 
place  as  the  ppty  directed  to  be  sold  by  the  sd  order.    And  order  that 
the  moneys  to  arise  by  such  sale  be  pd  into  Ct  to  the  credit  of  the 

sd  action  of .    And  order  that  so  much  of  the  purchase-money  to 

be  pd  into  Ot  to  the  credit  of  the  sd  action  as  is  attributable  to  the 
ppty  sold  under  this  order,  and  not  included  in  the  sd  order  of  the 
7th  Feb.  1878,  be  distinguished  from  the  purchase-money  arising  from 
the  ppty  sold  under  the  sd  last-mentd  order.  Bonville^ s  Court  Coal,  Sfo. 
Co.,  Hall,  V.-C,  22nd  Feb.  1878 ;  A.  440;  Llanganneck  CoUieries  Co., 
M.  E.,  13th  Dec.  1877.    B.  2062. 
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Form  291. 

Order  for 
inquiry  and 
sale  where  in- 
omnbranoes. 


Upon  the  applicon  of  the  off  liqp,  &c.,  Order  that  the  following 
'  inquiry  and  accounts  be  taken  and  made : — 

1.  An  inquiry  whether  any  and  what  incumbrances  affect  the  real 

and  leasehold  estate  of  the  sd  coy  situate  at ,  and  the  chattels  and 

effects  of  the  coy  thereon,  or  any  and  what  parts  thof ,  and  the  priorities 
of  such  incumbrances. 

2.  An  account  of  what  is  due  to  such  incumbrancers  as  shall  consent 
to  the  sale  hnfter  directed  in  respect  of  their  incumbrances. 

And  order  that  the  real  and  leasehold  estate,  chattels  and  effects  of 
the  sd  coy,  consisting  of  the  Alexandra  Palace  buildings  and  grounds, 
and  their  contents,  be  sold,  with  the  approbation  of  the  judge,  free 
from  the  incumbrances  (if  any)  of  such  of  the  incumbrancers  as  shall 
consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of  them 
as  shall  not  consent.  And  order  that  the  money  to  arise  by  such  sale 
be  pd  into  the  Bank  of  England  to  the  credit  of,  &c. ;  and  if  any  such 
money  or  any  part  thof  shall  arise  from  ppty  sold  with  the  consent  of  the 
incumbrancers  the  same  is  to  be  applied  in  the  first  place  in  payment 
of  what  shall  appear  to  be  due  to  such  incumbrancers  according  to 
their  priorities ;  and  any  party  interested  is  to  be  at  liberty  to  apply  at 
Chambers  as  he  may  be  advised.  Alexandra  Palace^  Malins,  V.-C, 
15th  Dec.  1876. 

See  sect.  25  of  the  Conveyanoing  and  Law  of  Property  Act,  1881,  as  to  sales  in 
actions. 


Form  292. 

Order  for 
sale  subject 
to  special 


Upon  the  applicon  of  the  off  liqr  of  coy,  &c..  Order  that  the  sd  off 
liqr  of  sd  coy  be  at  liberty  to  sell  the  ppty  of  the  sd  coy  situate  in  the 

Island  of  Jamaica,  and  contracted  to  be  purchased  from by  the 

sd  agreemt  dated,  &c.,  but  such  sale  is  to  be  subject  to  the  conditions 
of  sale  which  have  been  approved  by  the  judge,  and  are  identified  by 
the  signature  of  the  chief  clerk  of  the  judge  to  a  memdum  in  the 
margin  thof.  Jamaica  Fibre  Co.,  Hall,  V.-O.,  13th  July,  1878. 
A.  1469. 


Form  293. 

Order  to  carry 
into  eflect 
contract  for 
sale. 


Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon 
hearing  the  solors  for  the  applictmt,  and  upon  reading,  &c.,  It  is 
ordered  that  a  contract  dated,  &c.,  and  made  between  the  applicant  of 
the  one  part  and  O.  of  the  other  part,  being  a  contract  for  the  sale 
to  the  latter  of  a  freehold  house  and  land  situate  at,  &c.,  at  the  price 

of /.  be  carried  into  effect.    And  it  is  ordered  that  upon  payment 

of  the  sd  sum  of /.  by  the  sd  G.  to  the Bank,  Limtd,  the 

mortgagees  of  the  sd  house  and  land,  the  applicant  be  at  liberty  to 
affix  the  seal  of  the  sd  coy  to  an  assurance  of  the  sd  house  and  land 
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in  accordance  with  the  sd  contract.     North  London  Freehold^  8fc.  Co.^ 
Bacon,  V.-C,  2nd  April,  1886. 


Upon  the  applicon  of  G.,  the  liqp,  &c.,  Order  that  the  conditional   Form  294. 

contract  entered  into  between  the  sd  liqr  and  B.,  of ,  for  the  sale  Approval  of 

o^  &c.,  be  carried  into  effect.  And  the  sd  B.  declaring  himself  con-  conditional 
tent  with  the  title  to  the  premises,  Order  that  the  sd  B.  pay  into  Ct  to  ^^^^^  *^' 
the  credit  of,  &c.,  the  sum  of  2,500/.,  being  the  purchase-money  as 
agreed  for  the  coy's  rights  and  interests  in  the  sd  mines;  and  that 
upon  such  payment  being  made,  the  sd  B.  may  be  let  into  immediate 
possession  of  the  sd  rights  and  interests.  And  order  that  upon  such 
payment  being  made  the  sd  liqr  do  join  in  and  execute  a  proper  assign- 
ment under  the  seal  of  the  sd  coy  of  such  rights  and  interests  to  the 
sd  B.,  his  exors  or  admors,  such  assignment  to  be  settled  by  the  judge 
in  case  the  parties  differ  about  the  same.  Ramsgtll  Mining  Co,, 
HaU,  V.-C,  26th  May,  1877.     B.  946. 


Upon  the  applicon  by  summons  dated,  &c.,  of  the  off  recr  and  liqr,  Form  294a. 
and  upon  hearing,  &c.,  and  upon  reading,  &c.     It  is  ordered  that  the  Liberty  to 
sd  off  recr  and  liqr  be  at  liberty  to  annul  the  sale  of  his  interest  in  annul  sale 
the  coy's  ppty  in  the  Bepublic  of  Salvador  made  on,  &c.,  to  M.     And  out  wnS^ 
it  is  ordered  that  the  conditional  contract  between  the  coy  and  B.,  tional  con- 
the  off  recr  and  liqr  of  the  coy,  of  the  one  part,  and  0.,  of,  &c.,  of  the  ^^Z^^ 

other  part,  dated,  &c.,  for  the  sale  to  the  sd  0.  at  the  sum  of  /.  abroad/^ 

of  the  interest  of  the  sd  off  recr  and  liqr  in  the  hereditaments  and 
premises  therein  described  or  referred  to,  being  the  estates  of  the  coy 
in  the  Republic  of  Salvador,  be  carried  into  effect.  And  it  is  ordered 
that  the  sd  B.,  as  such  liqr,  be  at  liberty  to  execute  such  power  of 
attorney  as  may  be  necessary  for  the  purpose  of  cdrrying  the  sd  con- 
tract into  effect,  and  enabling  the  registration  of  the  sd  ppty  to  be 
made  in  the  name  of  the  sd  0.  Divisidaro  Oold,  ^c.  Co.,  83  of  1891, 
Hood,  Reg.,  1st  Feb.  1899. 


Upon  the  applicon  of ,  the  off  liqrs,  &c..  Order  that  the  sd  P.,    Form  296. 

as  purchaser  under  the  sd  agreemt,  do  on  before  the  10th  day  of  Orderon 
Dec.  1 886,  or  subsequently  within  four  days  after  service  of  this  order  pnrchaaer  to 
upon  him,  pay  the  Sum  of  550/.,  being  the  amount  of  the  purchase-  ^liquidator, 
money  due  from  him  under  the  sd  order  and  agreemt,  in  the  manner 
thereby  provided,  that  is  to  say,  the  sum  of  400/.,  part  thof  to  the  sd 
F.  P.  and  D.  P.,  and  the  sum  of  150/.,  the  remainder  thof,  to  the  sd 
J.  H.  W.,  as  off  liqr  of  the  sd  coy.     And  in  default  of  the  sd  P. 
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making  such  payments,  order  that  the  applicants  be  at  liberty  to 
make  such  applicon  as  they  may  be  advised  with  reference  to  a  re-sale 
of  the  premises,  and  payment  of  any  deficiency  and  costs  by  the  sd  P. 
Iligham  Creek  Co,y  Kay,  J.,  10th  Nov.  1886.    A.  1552. 


Form  296. 

Order  to  pay 
balances  of 
purohase- 
money  into 
Court  after 
auction. 


Upon  the  applicon  of  the  off  liqr  of Society,  and  upon  hearing 

the  solors  for  the  applicant,  and  for  the  persons  named  in  the  schedule 
of  purchasers  hto,  such  persons,  except  C.  H.  and  J.  H.,  being  the 
persons  by  the  chief  clerk's  certificate,  dated  15th  May,  1884,  certified 
to  be  the  purchasers  of  the  premises  comprised  in  the  lots  set  opposite 
their  respive  names  in  the  sd  schedule,  and  the  said  C.  H.  and  J.  H., 
being  the  purchasers  under  the  contracts,  confirmed  by  the  orders 
dated,  &c.,  of  the  premises  comprised  in  the  lots  set  opposite  their 
respive  names  in  the  sd  schedule,  or  such  premises  being  part  of  the 
pstate  sold  under  the  order  dated  27th  Feb.  1884,  and  upon  reading 
the  sd  order  and  certificate  and  the  certificate  of  fund,  and  the  sd 
purchasers  by  their  solors  declaring  themselves  content  with  the  title 
to  the  premises  comprised  in  the  respive  lots,  Order  that  the  respive 
purchasers  named  in  the  sd  schedule  do,  on  or  before  17th  July,  1884, 
pay  into  Ct  the  respive  sums  mentd  in  the  lodgment  schedule  hto, 
such  sums  being  made  up  of  the  amounts  mentd  in  the  sd  schedule  of 
purchasers.  And  it  is  hby  ordered  that  upon  any  of  such  payments 
being  made  the  purchaser  making  such  payment  be  let  into  possession 
of  the  premises  purchased  by  him,  and  receipt  of  the  rents  and  profits 
thof  from  15th  July,  1884,  and  that  aU  proper  parties  do  join  in  and 
execute  a  proper  conveyance  or  assignment  of  the  premises  to  the  sd 
purchaser  or  as  he  shall  direct,  such  conveyance  or  assig^nment  to  be 
settled  by  the  judge  in  case  the  parties  differ.  And  order  that  the 
funds  in  Ct  and  to  be  lodged  be  dealt  with  as  directed  by  the 
lodgment  schedule  hto,  and  the  sd  sums  in  the  lodgment  schedule  hto 
are  not  to  be  pd  out  except  for  the  purchase  of  annuities,  and  such 
annuities  are  not  to  be  sold,  transferred,  or  otherwise  dealt  with 
without  notice  to  the  persons  by  whom  such  lodgment  shall  have  been 
made.  Mutual  Aid,  Sfc.  Society,  Kay,  J.,  27th  June,  1884.  B.  2037. 
Schedule  of  Purchasers,  containing  five  columns,  intituled — (1)  Names 
and  addresses  of  purchasers;  (2)  No.  of  lot;  (3)  Purchase-money; 
(4)  Deposit ;  (5)  Balance  of  purchase-money. 

Lodgment  and  Payment  Schedule, 


Form  297. 

Order  to  pay 
balance  of 


Upon  the  applicon  of  W.  and  H.,  the  persons  by  the  chief  dork's 
certificate,  dated  25th  April,  certified  to  be  the  purchasers,  &c.,  Order 
that  the  applicants  be  at  liberty,  out  of  the  sum  of  90/.,  the  balance  of 
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the  porohase-monej  of  the  sd  premises  and  goodwill,  as  certified  by  the  purohase- 

sd  chief  derk's  certificate,  and  901/.  14s.  lOd.,  the  ascertained  amount  Coi^imdfor 

of  the  valuation  of  the  plant,  machinery,  and  other  effects,  as  provided  conveyance, 

by  the  10th  condition  of  sale,  making  together  991/.  I4s.  10</.,  to  pay     ^' 

F.,  the  lessor  of  the  premises  sold,  410/.  6s.  4d,  for  arrears  of  rent  up 

to  29th  April,  1884,  the  [o£E]  liqr  having  no  funds  to  pay  the  same. 

And  the  applicants  by  their  solors  declaring  themselves  content  with 

the  title  to  the  premises.  Order  that  the  applicants  do,  on  or  before 

3 1st  May,  1884,  pay  into  Ct,  as  in  the  schedule  mentd,  the  sum  of 

681/.  Bs.  6c/.,  being  the  residue  of  the  991/.  14«.  lOd.    And  order  that 

upon  such  payment  being  made  the  applicants  be  let  into  possession 

of  the  premises  and  receipt  of  the  rents  and  profits  thof ,  as  from  the 

29th  April,  1884,  and  that  all  proper  parties  do  join  in  and  execute  a 

proper  conveyance  of  the  premises  to  the  applicants  or  as  they  shall 

direct,  to  be  settled  by  the  judge  in  case  the  parties  differ.    And  order 

that  G.,  the  auctioneer,  be  at  liberty  to  pay  into  Ct,  as  in  the  schedule 

mentd,  the  sum  of  10/.  received  by  him  by  way  of  deposit.    And  at 

the  request  of  the  sd  [off]  liqr  by  his  solors,  Order  that  the  funds  in  Ot 

be  dealt  with  as  directed  in  the  schedule  hto,  and  the  sd  sums  are  not 

to  be  pd  out  except  for  the  purchase  of  annuities ;  and  such  annuities 

are  not  to  be  sold,  transferred,  or  otherwise  disposed  of,  without  notice 

to  the  applicants,  W.  and  H.     Pure  Water  Beverage  Co.,  Pearson,  J., 

12th  May,  1884.    B.  1539.     [Schedule  as  below.] 

liODOMENT   SOHEDTTLE. 

In  the  High  Court,  &c.  12th  May,  1884. 

In  the  matter,  &o. 

Ledger  Credit.    The  sd  matter,  "  Proceeds  of  Sale." 

[TAtf  resi  of  the  schedule  is  like  that  used  in  an  ordinary  sale  hy  the 
High  Court.'] 


It  is  hby  certified  that  the  funds  specified  hereunder  were  lodged  or   Form  298. 
transferred  to  the  account  of  the  paymaster-general,  for  and  on  behalf  Paymaster- 

of  the  Supreme  Ct  of  Judicature,  by on  the 1884,  under  an  8^^^^ 

order  dated ,  and  that  pursuant  thereto  the  sd  funds  have  been 

placed  in  the  book  of  this  office  to  the  ledger  credit  of  "  In  the  matter," 
&c.,  money  two  hundred  pounds. 

Upon  the  applicon  of  the  off  liqr.  Order  that  the  sd  off  liqr  be  at   Ponn  299. 
liberty  to  execute  an  assignment  under  the  seal  of  the  coy  of  the  Liberty  to 
premises  227, Street,  in  the  county  of ,  to  N.  for  all  the  execute 
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residue  of  the  term  subsisting  therein  and  in  consideration  of  /., 

such  assignment  to  be  settled  by  the  judge  in  case  the  parties  differ  ; 
and  upon  such  payment  of  the  sd  sum  of  35/.  the  sd  N.  is  to  be  let  into 
immediate  possession  of  the  sd  premises ;  and  costs  of  oS.  liqr  of  and 
incident  to  the  applicon  to  be  costs  in  the  winding-up.  Devon  and 
Cornwall  Co,,  Pearson,  J.,  12th  April,  1883.    A.  1883. 


Form  300. 

Approyal  of 
ooayejanoes. 


Upon  the  applicon  of  the  off  liqr,  &c.,  and  the  judge  being  of 
opinion  that  the  four  several  indentures  hnftr  mentd  are  fit  and 
proper  deeds  to  be  executed  by  the  applicant,  and  that  it  is  fit  and 
proper  that  the  seal  of  the  coy  should  be  affixed  thereto,  Order  that  the 
applicant  be  at  liberty  to  execute  such  indentures  accordingly,  and 
also  to  affix  the  seal  of  the  sd  coy  to  the  same  several  four  indentures 
being  made  between  the  several  persons  as  parties  thereto  hnftr 
mentd,  that  is  to  say, 

1.  The  conveyance  of  the  Alexandra  Palace  Estate,  made  be- 
tween, &c. 

2.  The  conveyance  of  the  land  at,  &c.,  made  between,  &o. 

3.  The  conveyance,  &c. 

4.  The  assignment,  &c.  Alexandra  Palace  Co,,  Malins,  V.-C, 
3rd  Aug.  1877.    A.  1556. 


Form  301. 

Direction  to 
liquidator  to 
concur  in  sale 
\>j  trustees 
for  debenture 
holders. 


Upon  the  applicon  of  B.,  G.  and  C,  the  trees  for  the  debenture 
holders  of  coy  and  mortgagees  of  the  L.  collieries  under  a  certain 
indenture,  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicants 
and  for  the  liqrs  of  the  sd  coy,  &c..  Order  that  the  contract  dated 
4th  Dec.  1877,  for  the  sale  of  the  ppty  comprised  in  the  sd  con- 
tract, forming  part  of  the  ppty  of  the  sd  coy  be  confirmed.  And 
order  that  all  necessary  and  proper  parties  join  in  and  execute  all 
deeds  necessary  to  give  effect  to  the  same,  to  be  settled  by  the  judge 
in  case  the  parties  differ.  And  order  that  the  applicants  pay  to  the  sd 
C.  and  L.,  as  the  sd  liqrs,  their  costs  of  and  occasioned  by  this  applicon 
and  consequent  thereon,  and  of  executing  the  necessary  deeds  assign- 
ing the  ppty  to  the  purchaser,  to  be  taxed  by  the  taxing-master  in  case 
the  parties  differ  about  the  same.  Llanganneck  Collieries  Co.,  M.  B., 
13th  Dec.  1877.    B.  2062. 


Form  302.        Upon  the   applicon   of  K.  and  B.,  the  trees  for  the   debenture 

Libert   to        ^lolders  of  the  above-named  coy,  and  upon  hearing,  &c..  Order  that 

assign  last       the  off  liqr  of  the  coy  do  concur  in  the  assignment  or  assignments  to 

days  of  terms,  ^he  purchaser  or  purchasers  from  the  applicants  of  the  ppty  included 

in  their  mortgage,  dated  5th  Feb.  1875,  in  the  sd  order  of  3rd  April, 
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1876,  mentdy  or  any  part  or  parts  thot,  for  the  purpose  of  vesting  in 
such  purchaser  or  purchasers  the  last  days  of  the  respive  terms  created 
by  the  leases  of  the  same  ppty,  and  the  options  of  purchasing  the 
freehold  of  such  ppty  contained  in  such  leases  resply.  And  that  the 
sd  off  liqr  do  convey,  assign,  demise,  and  assure,  or  join  in  conveying, 
assigning,  demising,  and  assuring  the  ppty  included  in  the  sd  mortgage 
in  such  manner  as  the  applicants  may  direct.  Glohe^  Sfc.  Co.,  M.  B., 
4th  May,  1877.    A.  906. 

For  order  on  application  of  official  liquidator  giving  him  liberty  to  affix  seal  to 
conyeTanoe  on  payment  of  purchase-money  to  mortgagee,  see  Iforth  London  Co., 
2nd  April,  1886.    B.  402. 


Upon  the  applicon  of  J.  and  T.,  two  of  the  liqrs  of  the  above-named   Form  303. 

coy,  and  upon  hearing  the  solors  for  the  applicants  and  for and  Order  giving 

,  the  committee  of  creditors  of  the  sd  coy  and  upon  reading  the  liquidators 

orders  dated  resply  the  16th  Feb.  1877,  and  the  Ist  March,  1877,  tendOTfor 
It  is  ordered  that  the  applicants  be  at  liberty,  either  jointly  or  severally,  purchase, 
to  tender  for  the  purchase  of  the  properties  directed  to  be  sold  by  the 
sd  order,  dated  1st  March,  1877.     Brynmatcr  Coal  Co,y  Hall,  V.-C, 
13th  April,  1877.    A.  656. 

See  R.  140  of  1903,  supra. 

As  to  what  is  a  **  highest  net  money  tender,"  see  Hetton  Coal  Co,  v.  SastoeU, 
^,  Co,,  (1898)  1  Ch.  466. 


00129  of  1892.  Perm  304. 


In  the  High  Ct  of  Justice,  &c.  Order  for 

Thursday,  the  6th  day  of  Oct.  1892.  o?p^a^ 

In  the  matter  of  a  contract  for  sale  between  S.,  liqr  of  the money,  &c. 

Coy,  Limtd,  now  in  winding-up  by  the  Ct,  and  N.,  of,  &c.,       ^f  inoum-^ 

And  in  the  matter  of  the  Conveyancing  Act,  1881,  s.  5,  branch 

,  fsect.  6  of 

^^^  Conveyancing 

0041  of  1892.  Act,  1881). 

In  the  matter  of  the  Cos  Acts,  1862  to  1890, 

And  in  the  matter  of  the Coy,  Limtd. 

Upon  the  applicon  by  originating  summons  dated  the  27th  Sept. 
1892,  of  N.,  of,  &c.,  and  upon  hearing  counsel  for  the  applicant  and 
for  the  respt,  the  off  recr  and  prov  liqr  of  the  above-named  coy,  and 

the  solors  for  the  respts,  the Corporation,  Limtd,  the  trustees  for 

the  first  mortgage  debenture  holders,  and  upon  reading  the  order  dated 
the  28th  July,  1892,  in  the  matter  of  the  above-named  coy,  the  report 
of  W.,  the  assistant  off  recr,  filed  the  27th  Sept.  1892,  also  in  the 
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matter  of  the  sd  coy,  and  the  afi^  of  the  applicant  N.,  filed  the  6th 
Oct.  1892.  And  the  applicant  by  his  counsel  declaring  himself  content 
with  the  title  to  the  premises  comprised  in  the  contract  dated  the 
23rd  July,  1892,  in  the  sd  order  dated  the  28th  July,  1892,  referred  to, 
It  is  ordered  that  the  applicant  N.  be  at  liberty  to  lodge  the  sum  of 

/.  in  Ot  as  directed  in  the  schedule  hto,  such  sum  of /.  being 

part  of  the  purchase-money  of /.  payable  by  the  applicant  pur- 
suant to  the  sd  contract  dated  the  2drd  July,  1892,  and  being  as  to 

1,  part  thof  the  sum  admitted  to  be  sufficient  to  meet  the  amount 

that  may  prove  to  be  due  to  the  29th  Sept.  1892,  for  principal,  interesti 
and  costs  in  respect  of  the  first  mortgage  debentures  issued  by  the 

coy,  and  as  to /.  the  residue  thof  the  sum  admitted  to  be  sufficient 

to  meet  the  contingency  of  further  costs,  expenses,  and  interest,  and 
any  other  contingency  except  depreciation  of  investments  in  respect  of 
the  sd  debentures.     And  it  is  ordered  that  the  costs  of  the  applicant 

and  the  respts,  the Corporation,  Limtd,  of  this  applicon  be  taxed, 

and  that  the  respt  S.,  the  off  recr  and  prov  liqr  of  the  sd  coy,  do  pay 
to  the  applicant  N.  the  amount  of  the  sd  costs,  when  taxed,  out  of  the 

assets  of  the  sd  coy,  and  that  the  sd  costs  of  the  respts,  the 

Corporation,  Limtd,  be  added  to  the  amount  that  may  prove  to  be  due 
in  respect  of  the  sd  first  mortgage  debentures,  and  that  the  costs  of 
the  respt,  the  off  recr  and  prov  liqr  of  the  sd  coy,  of  this  applicon 
including  the  costs  he  is  hby  directed  to  pay  to  the  applicant,  be 
included  in  his  costs,  charges,  and  expenses  relating  to  the  winding-up 
of  the  sd  coy. 

Lodgment  Schedule. 

In  the  High  Ct  of  Justice. 
Cos  (Winding-up). 

6th  Oct.  1892. 
Be  Krasnapohky,  Sfc.  Co,y  Limtd,  and  the  Conveyancing  Act,  1881. 
No.  00129  of  1892,  and  No.  0041  of  1892. 
Ledger  account. — Krasnapolsky,  Sfc,  Co,,  Limtd,    No.  0041  of  1892. 
Fund  to  provide  for  claims  in  respect  of  the  first  mortgage 
debentures  issued  by  the  coy,  secured  by  indenture  dated  17th 
Oct.  1890. 
[  The  Lodgment  Schedule  is  in  three  columns  {as  usual).     In  the  first 
are  inserted  ^'  Cash,     Invest  and  accumulate  in  New  Consols  the  amount 
lodged.     Such  Consols  not  to  he  sold,  trans/erred,  or  otherwise  disposed  of 
without  notice  to  the  sd  A^"     The  amount  is  stated  in  the  third  column,'] 
Krasnapolshy,  Sfc,  Co.,  Brougham,  Beg.,  6th  Oct.  1892. 

This  order  was  made  under  sect.  5  (1)  of  the  Conyeyandng  Act,  1881.  The 
applioation  is  by  originatiiig  summoiiB,  see  aeot.  69  (8).  As  to  the  jurisdiction,  see 
sect.  1  (xyiii),  and  sect.  69. 
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In  the  High  Ot,  &c.  Pom  305. 

[As  in  lout  Order.']  Order  dis- 

Upon  the  applicon  of  N.  [purchaser],  and  upon  hearing  the  applicant  charging 
in  person,  and  the  solors  for  the  respt,  off  recr  and  prov  liqr  of  the  ^i^mbranceT 
above-named  coy,  &nd  for  the  respts  the  Trustees,  &c.  Corporation,  and  directing 
Limtd,  the  trees  for  the  first  mortgage  debenture  holders  of  the  sd  A^t? 6*of^ 
coj,  and  upon  reading  the  order  dated  the  6th  Oct.  1892,  the  afFt  of  Conveyancing 
the  applicant  N.,  filed,  &c.,  the  Paymaster-General's  certificate,  dated       '  ^^^  '* 

the  18th  Got.  1892,  of  the  payment  in  of /.  by  the  applicant  on 

the  14th  Get.  1892,  and  the  certificate  of  the  fund,  It  is  hby  declared 
that  the  ppty  comprised  in  the  agreemt  dated,  &c.,  referred  to  in 
the  order  dated  the  28th  July,  1892,  is  free  from  the  incumbrance 
created  by  the  first  mortgage  debentures  issued  by  the  coy,  and 
secured  by  an  indenture  dated,  &c.  And  it  is  ordered  that  the  sd 
Trustees,  &o.  Corporation,  the  trees  for  the  holders  of  the  sd  deben- 
tures, do  join  in  and  execute  a  proper  conveyance  or  assurance  of  the 
sd  ppiy  to  the  applicant  N.,  or  as  he  shall  direct,  such  conveyance  or 
assurance  to  be  settled  by  the  Ct  in  case  the  parties  diifer.  And  it  is 
ordered  that  the  costs  of  the  applicant  and  the  respts,  the  Trustees,  &c. 
Corporation,  of  this  applicon  be  taxed,  and  that  the  respt  C.  G.  S.,  the 
o£E  recr  and  prov  liqr  of  the  sd  coy,  do  pay  to  the  applicant  N.  the 
amount  of  his  sd  costs  when  taxed  out  of  the  assets  of  the  sd  coy, 
and  that  the  costs  of  the  Trustees,  &c.  Corporation  be  added  to  the 
amount  that  may  prove  to  be  due  in  respect  of  the  sd  first  mortgage 
debentures,  and  that  the  costs  of  the  sd  off  recr  and  prov  liqr  of  the  sd 
coy  of  this  applicon,  including  the  costs  he  is  hby  directed  to  pay  to 
the  applicant,  be  included  in  his  costs,  charges,  and  expenses  relating 
to  the  winding-up  of  the  sd  coy,  and  the  result  of  the  taxation  hby 
directed  is  to  be  included  in  the  certificate  under  the  order  dated  the 
6th  Get.  1892.  Krasnapohky,  Sfc.  Co,  (00129  of  1892),  Brougham, 
Reg.,  21st  Get.  1892. 

This  order  is  made  under  sect.  6  (1)  of  the  Conveyancing  Act,  1881,  and  see  last 
form. 


{Title  08  in  Form  304.)  Form  306. 


Upon  the  further  hearing  of  the  peton  of  the Corporation,  Order  for 

limtd,  on  the  10th  Nov.  1892,  preferred  unto  this  Ct,  and  reading  the  ^^ar""^* 
sd  peton,  the  a^  of  S.,  filed  the  24th  Nov.  1892,  and  the  exhibit  of  incum- 
therein  referred  to,  being  an  indenture  of  mortgage  and  trust  deed  (^^of 
dated  the  17th  Get.  1890,  the  order  to  wind  up  the  above-named  coy,  Conveyancing 
dated,  &c.,  1892,  the  order  dated  the  28th  July,  1892  (intituled  in  the  ^^  ^^^^^• 
winding-up  proceedings),  the  orders  dated  the  6th  and  21st  Get.,  1892, 
and  the  Paymaster-Gtoneral's  certificate  of  the  fund.   And  upon  hearing 
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counsel  for  the  petrs  and  for  the  resptsN.  (the  purchaser  named  in  the 
order  of  6th  Oct.  1892),  and  S.,  the  off  recr  and  liqr  of  the  above- 
named  coy,  and  for  P.,  a  debenture  holder  of  the  sd  coy.  And  the 
petrs  and  the  sd  S.  by  their  counsel  consenting  that  the  interest  on  the 
first  mortgage  debentures  of  the  sd  coy  shall  be  calculated  down  to  the 
14th  Jan.  1893,  This  Ct  doth  order  that  the  funds  in  Ct  be  dealt  with 

as  in  the  payment  schedule  hereto,  the  sum  of L  in  the  schedule 

directed  to  be  paid  to  the  petrs,  being  as  to /.  part  thof  ppal  and 

interest  due  in  respect  of  the  first  mortgage  debentures  of  the  sd  coy, 

and  as  to /.,  the  residue  thof,  the  agreed  amount  of  remuneration 

due  to  the  petrs,  the  petrs  by  their  counsel  undertaking  to  carry 

the  sd  sum  of  /.  to  a  separate  account,  and  apply  the  same  in 

payment  of  the  sd  ppal  and  interest  accordingly,  and  that  the  sd 

sums  of /.  and 1,  shall  be  in  complete  discharge  of  all  claims 

for  ppl,  interest,  and  remuneration  in  respect  of  the  sd  mortgage 
trust  deed  and  the  sd  debentures.  And  it  is  ordered  that  the  petrs  do 
forthwith  hand  over  the  said  indenture  of  the  17th  Oct.  1890,  to  the  sd 
N.  And  it  is  ordered  that  it  be  referred  to  the  proper  taxing  master 
to  tax  the  costs  of  the  petrs  and  of  the  sd  P.  of  this  peton,  the  costs  of 
the  petrs  as  between  solor  and  client,  and  including  therein  all  costs, 
charges  and  expenses  properly  incurred  by  them  as  trees  of  the  sd 
indenture  of  the  17th  Oct.  1890,  and  the  costs  directed  to  be  taxed  by 
the  sd  orders  of  the  6th  and  2 1st  Oct.  1892.  And  it  is  ordered  that 
the  sd  S.  do  pay  to  the  sd  P.  the  amount  of  his  costs  directed  by  this 
order  to  be  taxed  out  of  the  assets  of  the  above-named  coy.  And  it  is 
ordered  that  the  costs  of  the  sd  S.  of  and  incident  to  the  sd  peton 
(including  the  costs  directed  to  be  pd  to  the  sd  P.)  be  included  in  his 
costs,  charges,  and  expenses  relating  to  the  winding-up  of  the  sd  coy. 
And  it  is  ordered  that  any  of  the  parties  are  to  be  at  liberty  to  apply 
as  there  may  be  occasion. 


Payment  Schedule. 

{Krasnapohky,  Sfc,  Co.  (0041  of  1892),  Vaughan  Williams,  J.,  15th 
December,  1892.) 

The  paymoDt  sohedule  was  iDtitaled  '*  In  the  High  Court  of  Justice,  CSompanies 

(Winding-up)."    The  ledger  credit  was  " Co.,  No.  0041  of  1842.    Fund  to 

provide  for  claims  in  respect  of  the  first  mortgage  debentures  issued  by  the  com- 
pany secured  by  indenture  dated  17th  October,  1890.*'  And  the  first  column  of 
the  schedule  was  as  follows : — **  Notwithstanding  the  order  of  the  6th  of  October, 
1892 : — Sell  the  new  consols.  Out  of  proceeds  money  on  deposit  any  cash  and 
diTidends : — Pay  in  respect  of  agreed  remuneration  and  principal  and  interest  due 
to  first  mortgage  debenture  holders  of  oompany.  Pay  petitloneni'  costs  directed  to 
be  taxed  by  this  order." 
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Upon  the  applicon  of  0.,  of,  &o.,  by  summons  dated,  &o.,  and  upon  Form  306a. 
hearing  counsel  for  the  applicant  and  for  B.,  the  off  reor  and  liqr  of  Declaration 
the  above-named  coy,  and  for  D.,  and  M.  appearing  in  person,  and  that  land  free 
upon  reading,  &c.,  This  Ct  doth  declare  that  upon  payment  into  Ot  by  t^^^*"^] 
the  sd  off  recr  and  liqr  as  directed  by  the  sd  order  dated,  &c.,  of  the  Convey ancing 
moneys  arising  from  the  sale  of  the  ppty  comprised  in  Lot  2  of  the  "^^^'/l?^* 
parlars  and  conditions  of  the  sale  by  tender  and  acceptance  by  the  sd 
off  recr  and  liqr  pursuant  to  the  sd  order,  such  ppty  wiU  be  freed  from 
any  charge  or  incumbrance  in  favour  of  D.  in  respect  of  the  sum  of 
30,000/.  debentures  of  the  sd  coy  to  which  he  claims  to  be  entld  or 
otherwise.    And  it  is  ordered  that  the  sd  off  recr  and  liqr  and  the  sd 
D.  do  deliver  up  to  the  sd  applicant  G.  all  deeds  and  documents  of 
title  relating  to  the  ppty  comprised  in  the  sd  Lot  2  in  the  possession 
or  power  of  them  or  either  of  them.    And  it  is  further  declared  that 
upon  payment  into  Ct  as  afsd  the  sd  deeds  and  documents  of  title  be 
freed  from  any  lien  in  favour  of  the  sd  M.     And  it  is  ordered  that 
the  sd  lien,  if  any,  be  thereupon  transferred  to  and  do  attach  to  the 
purchase-moneys  of  the  sd  ppty  to  be  pd  into  Ct  as  hnbefore  directed, 
to  await  further  order.     Cowell^   Craft  8f  Co.  (0095  of  1898),  Hope, 
Beg.,  1st  July,  1898.    And  see  another  similar  order  in  the  same 
matter  dated  10th  Aug.  1898. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  A.  B.    Perm  307. 
Coy,  Limtd,  and  upon  hearing  counsel  for  the  respt  W.,  the  off  Order  releas- 
liqr  of  the  Oriental  Bank  Corporation,  and  upon  reading  the  orders  i^g  assets 
dated  12th  May,  1887,  and  the  11th  Nov.  1890,  and  an  afft  of  S.,  filed  ^tor'a^l^non 
the  4th  March,   1891,  and  the  exhibit  therein  referred  to,  and  the  sale  to  new 
applicants  by  their  counsel  undertaking  to  give  further  security  if  the  °°™P^y- 
Ct  shall  think  fit  at  any  time  during  the  progress  of  the  liquidatioD, 
This  Ct  doth  order  that  upon  the  transfer  by  the  applicants,  the  A.  B. 
Coy,  Limtd,  of  the  sum  of  100,000/.  new  consols  into  the  joint  names  of 
W.,  the  sd  off  liqr  of  the  sd  corporation,  and  of  the  secretary  or  other 
officer  of  the  A.  B.  Coy,  Limtd,  nominated  by  them,  such  sum  to  stand 
as  security  for  any  claims  that  may  arise  in  the  liquidation  of  the  sd 
corporation,  the  sd  W.,  as  the  off  liqr  of  the  Oriental  Bank  Corporation, 
be  at  liberty  to  release  all  the  assets  of  the  sd  corporation  from  the 
lien  which  he  holds  on  them  under  clause  17  of  the  agreemt,  dated 
the  18th  March,  1887,  made  between  the  corporation  of  the  first  part, 
W.,  the  off  liqr  of  the  corporation,  of  the  second  part,  and  thiB  A.  B. 
Coy,  Limtd,  of  the  third  part,  in'  the  sd  order  dated  12th  May,  1887, 
mentd  or  otherwise,  and  to  deal  with  such  assets  as  the  A.  B.  Coy, 
Limtd,  may  direct ;  And  it  is  ordered  that  the  costs  of  the  sd  off  liqr  of 
this  applicon  be  costs  in  the  liqmdation.     Oriental  Bank  Corporation^ 
Ghitty,  J.,  13th  March,  1891. 
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Form  308.        Upon  the  applioon  of  S.,  tlie  off  reer  and  liqr  of  the  above-named 
ADDointment    ®^^»  ^^^  upon  hearing  the  solors  for  the  applicant,  and  npon  reading 

of  attorney  to  the  order  to  wind  up,  dated  2nd  April,  1892,  the  afft  of ,  &c..  It 

sell  assets.  jg  ordered  that  D.  G.,  of  Adelaide,  in  the  colony  of  South  Australia, 
solor,  be  appointed  as  a  fit  and  proper  person  to  act  as  attorney  for  the 
purpose  of  selling  the  mines,  mining  rights  and  ppty,  and  other  effects 
in  South  Australia,  subject  to  his  giving  security  to  the  satisfaction  of 
the  Board  of  Trade ;  And  it  is  ordered  that  the  applicant  be  at  liberty 
to  execute  a  power  of  attorney  to  the  sd  D.  0-.,  marked  E.  1,  verified 
by  the  afft  of  K.,  and  identified  by  the  registrar's  signature  in  the 
margin  thof,  for  the  purpose  of  carrying  the  sd  sale  into  effect.  Great 
Eukahy  Silver  Co,,  Eeg.,  22nd  July,  1892. 

For  order  on  the  application  of  liquidator,  approring  of  a  oonyeyance  of  property 
of  the  company  situate  in  Australia,  to  L.,  there  resident,  in  trust  for  sale,  see 
FoHune  Copper  Mining  Co.,  7th  Dec.  1876.     A.  1825. 

For  order  giying  liquidator  liberty  to  carry  out  contract  for  the  sale  of  the  book 
debts  owing  to  the  company  by  persons  residing  in  Tndia,  see  Jame8  Anderson  ^  Oo., 
Hall,  V.-C,  Ist  May,  1879.    A.  920. 

For  order  for  sale  of  property  in  Jamaica,  subject  to  special  conditions,  see 
Form  292. 


Form  308a.      Upon,  &c.,  this  Ct  doth  declare  that  230  tons  of  the  best  Baku 

zr— : ;  residue  dark  Russian  oil  in  the  above  coy's  main  storage  tank  No.  7, 

title  to  oil  in  on  which  tank  are  painted  the  words,  "  The  contents  of  this  tank  up  to 
fevour  of  230  tons  belong  to  A.  G.  Evans  &  Co.,  at  M.  wharf,  Silvertown,  in 
the  county  of  Essex,"  for  which  said  oil  the  applicants,  the  sd  A.  Q. 
Evans  &  Co.,  hold  ten  warrants,  all  dated,  &c.,  No.  &c.,  were,  on 
the  22nd  day  of  March,  1901,  and  now  are  the  ppty  of  the  applicants, 
•  the  sd  A.  G.  Evans  &  Co,  and  order  that  the  sd  T.  B.  do,  out  of  the 
assets  of  the  above-named  coy,  pay  to  the  sd  A.  G.  Evans  &  Co.  their 
costs  of  the  sd  applioon,  such  costs  to  be  taxed,  and  the  liqrs,  creditors, 
and  contributories  of  the  sd  coy  are  to  be  at  liberty  to  apply  to  this  Ct 
in  this  proceeding  with  reference  to  any  matter  arising  in  the  winding- 
up  of  the  sd  coy  as  there  may  be  occasion.  Mineral  OiU  Corporation^ 
Limtd,  Wright,  J.,  12th  February,  1902. 


On  origfinating  summons  in  the  voluntary  winding-up. 
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CHAPTER  XXX. 

BILLS  AND  NOTES. 

Sect.  95  of  1862.— The  [oflScial]  liquidator  shall  have  power,  with  the  sanction  of  Liquidator's 
the  Court,  to  ...  .  draw,  accept,  make,  and  endorse  any  bill  of  sale  or  promissory  PiT^  *® 
note  in  the  name  and  on  behalf  of  the  company  ....  and  the  drawing,  accepting,     ^^ 
maMug,  or  endorsing  of  every  such  bill  of  exchange  or  promissory  note  as  afore- 
said on  behalf  of  the  company  shall  have  the  same  effect  with  respect  to  the  liabi- 
lity of  such  company  as  if  such  bill  or  note  had  been  drawn,  accepted,  made,  or 
eudorsed  by  or  on  behalf  of  such  company  in  the  course  of  carry  iug  on  the  business 
thereof.     See  supray  Chap.  XXVIII. 

The  liquidator  of  any  company  which  is  being  wound  up  by  the  Court  may.  Sanction  not 
without  the  sanction  of  the  Court  or  of  the  committee  of  inspection,  exercise  the  above  required, 
powers  (sect.  12  (2)  of  1890),  but  the  exercise  is  subject  to  the  control  of  the  Court, 
and  any  creditor  or  contributory  may  apply  to  the  Court  with  respect  to  any 
exercise  or  proposed  exercise  of  it  (sect.  12  (3)) ;  and  the  liquidator  may  himself 
apply  to  the  Court  for  directions.  Sect.  23  (3),  supra,  p.  270.  He  must  also  have 
regard  to  the  directions  g^ven  by  creditors  or  contrlbutories  in  general  meeting,  or 
by  the  committee  of  inspection.  Sect.  23  (1).  And  see  sect.  25,  as  to  the  control 
of  the  Board  of  Trade.     See  also  Chap.  XXT.,  and  infra ^  Form  334. 

"Where  several  liquidators  have  been  appointed,  the  Court  can,  under  sect.  92  of 
the  Act  of  1862,  empower  less  than  the  full  number  to  act  (see  supra,  p.  280) ;  but 
in  the  absence  of  express  authority  all  must  concur,  and  it  is  not  clear  that  even  if 
all  approve  of  the  acceptance  of  a  particular  bill  they  can  effectually  authorize  one 
of  themselves  to  sign  the  acceptance.  £x  parte  Birmingham  Banhing  Co.,  3  Ch.  661 ; 
Agra  and  Mastertnan^s  Bank,  6  Ch.  206.  And  see  BoJognssi's  ease,  6  Ch.  667 ; 
Ebsuforth  and  Tidy's  Contract,  42  C.  D.  49 ;  Bass*s  ease,  1  De  G.  &  Sm.  722. 

Under  the  Bills  of  Exchange  Act,  1882,  an  incorporated  company  may  gign  a  Power  to  use 
bill  of  exchange  or  promissory  note  by  affixing  its  seal,  and  the  liquidator  can  seal, 
cxeroifle  this  power. 

Sect.  104  of  1868. — ^All  moneys,  bills,  notes,  and  other  securities  paid  and  delivered  Payiuent  into 
into  the  Bank  of  England,  or  any  branch  thereof,  in  the  event  of  a  company  being  bank, 
wound  up  by  the  Court,  shall  be  subject  to  such  order  and  regxdation  for  the  keep- 
iug  of  the  account  of  such  moneys  and  other  effects,  and  for  the  payment  and 
delivery  in,  or  inyeetment  and  payment  and  delivery  out,  of  the  same  as  the  Court 
shall  direct. 

And  see  Chaps.  XXIV.,  XXV. 

All  current  bills  of  exchange  must  now  be  remitted  to  the  Companies  Liquidation 
Account.    See  Chap.  XXV. 

As  to  proofs  and  voting  by  creditors  holding  bills  and  notes,  see  Chap.  XVH.  and 
Chap.  XXXVn. 

For  general  liberty  to  sue  on  UllSi  see  Form  840* 
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CHAPTER  XXXI. 


MISCELLANEOUS  AUTHORITIES  TO  LIQUIDATOR. 


Oenerally. 


WbereBanc- 
tion  required. 


FersoDB 
employed  in 
liqnidation. 


Charges  of 
solioitori  &c. 


Priority  of 
expenses. 


Bt  seot.  95  of  1862,  the  liquidator  had  power,  with  the  sanction  of  the  Court,  to 
do  certain  specified  things,  and  **  to  do  and  execute  all  such  other  things  as  may  he 
necessary  for  winding-up  the  affairs  of  the  company  and  distributing  its  assets." 

Two  of  the  things  specified  in  sect.  95,  yiz.,  carrying  on  the  business  of  the  com- 
pany and  bringing  or  defending  any  legal  proceedings  in  the  name  and  on  behalf 
of  the  company,  btill  require  the  sanction  **  either  of  the  Court  or  of  the  committee  of 
inspection.^*  Sect.  12  (1)  of  1890.  But  "  the  liquidator  of  any  such  company" — 
t.tf.,  a  company  which  is  being  wound  up  by  the  Court — '*  may,  without  the  sanction 
of  the  Court  or  of  the  committee  of  inspection,  exercise  any  of  the  other  powers  con- 
ferred on  the  liquidator  by  sect.  95  of  the  Companies  Act,  1862."  Sect.  12  (2)  of 
1890.  The  exercise  of  his  powers  is,  however,  subject  to  the  oontrul  of  the  Court, 
which  may  be  invoked  at  the  instance  of  any  creditor  or  contributory  (sect.  12  (3), 
sect.  24} ;  and  he  may  himself  apply  to  the  Court  for  directions.  See  sect.  23  (3) 
of  1890.    And  as  to  the  general  surveillance  of  the  Board  of  Trade,  see  seot.  25. 

A  person  employed  by  order  of  the  Court  in  the  winding-up  seems  to  stand  in 
a  more  favourable  position,  with  regard  to  his  remuneration,  than  a  person  even 
<*  properly  employed  by  the  liquidator  with  the  sanction  of  the  committee  of  in- 
spection," for  in  the  former  case  his  remuneration  seems  to  be  an  expense  '*  incurred 
in  realixing  or  getting  in  the  assets."    See  R.  168  of  1903,  and  Chap.  XLVII. 

B.  166  of  1908. — ^Where  the  bill  or  charges  of  any  solicitor,  manager,  accountant, 
auctioneer,  broker,  or  other  person  employed  by  an  official  receiver  or  liquidator  is 
or  are  payable  out  of  the  assets  of  the  company,  a  certificate  in  writing,  signed  hj 
the  official  receiver  or  liquidator  as  the  case  may  be,  shall  on  the  taxation  bo  pro- 
duced to  the  taxing  officer,  setting  forth  whether  any,  and  if  so  what,  special  terms 
of  remuneration  have  been  agreed  to,  and  in  the  case  of  the  bill  of  costs  of  a  solicitor, 
a  copy  of  the  resolution  or  other  authority  sanctioning  the  employment.  [Formerly 
R.  29  of  1900,  taken  from  Bkcy.  R.  117,  as  to  which  see  Ba  Duncan,  (1892)  1  Q.  B. 
831,  879.] 

As  to  the  priority  of  expenses  of  realization  and  costs  of  persons  employed  by  the 
liquidator,  see  R.  170  of  1903. 

The  orders  below  will  be  found  useful  in  framing  resolutions  by  the  committee  of 
inspection  sanctioning  particular  acts  of  the  liquidator. 


{Title.) 

Form  309.  Let  all  parties  concerned  attend,  &c.  \jee  Form  1 0],  on  the  hearing 
Z~~  ~,  of  an  applicon  of  A.  B.,  of,  &c.,  the  [off  recr  and]  liqr  of  the  above- 
sanction  of       named  coy,  for  an  order  that  he  may  be  at  liberty  to  [here  state  the 
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particular  thing  to  he  sanctioned^,  and  that  all  such  directions  in  rela*  Court,  and 
tion  thereto  may  be  given  to  the  applicant  as  the  Gt  shall  think  fit.        liquidator. 

The  applioation  shoold  be  Bupported  bj  an  affidavit  stating  the  oironmstanoes  in 
which  the  order  is  required. 


Upon  the  applicon  of  the  off  liqrs,  &c.,  Order  that  the  sd  off  liqrs  be   Porm  310. 
at  liberty,  subject  to  his  giving  to  their  respective  satisfaction  security  Liberty  to 
to  the  amount  of  not  less  than  200/.,  to  appoint  S.,  now  residing  at  appoint 
Cape  Breton,  Nova  Scotia,  in  the  Dominion  of  Canada,  local  manager  S^iST 
of  the  works  and  ppty  of  the  sd  coy  at  Cape  Breton  afsd,  subject  to  one 
month*s  written  notice  to  quit  on  either  side,  at  a  salary  of  160/.  per 
ann.,  to  commence  from  the  1st  June,  1878,  in  the  place  of  N.,  who 
has  resigned  his  appointment  as  manager  of  the  sd  works  and  ppty. 
Cape  Breton  Co.,  Malins,  V.-C,  23rd  May,  1878.    A.  983. 


Upon  the  applicon  of  D.,  the  off  liqr  of  the  above-named  coy,    Form  311. 
and  hearing,  &c.,  It  is  ordered  that  the  sd  off  liqr  be  at  liberty  to  L-berty  to 

continue  and  carry  on  the  working  of  the  tramways  situate  at carry  on 

in  Germany,  and  at in  Holland,  for  a  period  of  four  months  l^^^^^ 

from  the  date  of  this  order,  and  that  the  sd  off  liqr  be  at  liberty  to  employ 
employ  C,  the  late  secretary  of  the  above-named  coy,  for  a  period  not  *^^^J|J2d 
exceeding  three  months  from  the  date  of  this  order,  at  a  salary  not 
exceeding  the  rate  of  200/.  per  ann.    And  it  is  ordered  that  the  sd  off 
liqr,  accompanied  by  the  sd  C,  be  at  liberty  to  visit  the  sd  tramways 

at ,  and  at ,  during  the  period  of  not  more  than  twenty  days 

in  the  whole.     And  that  the  sd  liqr  be  at  liberty  to  visit  the  tramways 

at  afsd  not  exceeding  twelve  days  in  the  whole.      Tramways 

Trust  Co,,  Chitty,  J.,  18th  March,  1886. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  D.,  the  off    Perm  312. 
liqr  of  the  above-named  S.  coy,  and  upon  hearing  counsel  for  H.  and  Liberty  to 
B.,  who  claim  to  be  creditors  of  the  above-named  coy,  and  upon  read-  employ  (with- 
ing  the  order  dated  the  14th  May,  1886,  an  afft  of  D.  filed,  &c.,  and  an  ^^J^^'*^^ 
afft  of  J.  filed,  &c.,  This  Ct  doth  order  that  the  applicant  as  such  off  carry  on 
liqr  as  afsd  be  at  liberty  to  discontinue  the  employment  of  W.  under  ^^Sd^ 
the  sd  order  dated  the  14th  May,  1886,  and  also  be  at  liberty  to  pay 
to  the  sd  W.  his  remuneration  up  to  the  date  of  such  discontinuance 
at  the  rate  allowed  by  the  sd  order.    And  it  is  ordered  that  the  said 
D.  as  such  off  liqr  be  at  liberty  to  employ  for  a  period  of  six  months 
or  until  further  order  (such  period  to  commence  on  the  day  of  his 
arrival  on  the  West  Coast  of  Africa),  L.,  of,  &o.,  African  agent,  as 


Digitized  by 


Google 


382  WINDING-UP  BY  THE  COURT.      [ChAP.  XXXI. 

agent  oa  the  West  Coast,  without  security,  to  take  and  hold  possession 
of  the  assets  of  the  coj  on  the  West  Coast,  and  to  carry  on  the  business 
of  the  coy  there  for  the  purpose  of  realizing  the  estate  to  advantage,  and 
may  also  be  at  liberty  to  employ  for  a  period  of  six  months,  or  until 
further  order,  T.  (formerly  employed  by  the  sd  coy  in  West  Africa)  as 
clerk,  at  the  following  salaries,  namely  :  in  the  case  of  the  sd  L.,  at  a 
salary  after  the  rate  of  25/.  per  month,  and  in  the  case  of  the  sd  T., 
at  a  salary  after  the  rate  of  10/.  per  month,  such  salaries  to  commence 
as  from  the  day  of  the  departure  from  Liverpool  of  the  sd  L.  and  T. 
resply  for  the  West  Coast  of  Africa,  and  the  sd  D.  as  such  off  liqr  also 
paying  the  passage  money  out  and  home  and  incidental  voyage  ex- 
penses of  the  sd  L.  and  T.,  and  requiring  the  sd  L.  to  render  accounts 
and  make  remittances  of  money  received  by  him  on  account  of  the  sd 
coy  monthly,  the  first  of  such  accounts  to  be  rendered  on  the  26th  of 
Aug.  1886,  and  the  subsequent  accounts  up  to  the  26th  day  of  each 
subsequent  month.  And  it  is  ordered  that  the  salary  and  expenses  of 
employing  and  sending  out  the  sd  L.  and  T.  be  a  charge  on  the  assets 
of  the  coy  in  priority  to  any  charge  which  H.  and  B.  may  have  upon 
such  assets  or  any  of  them,  and  be  allowed  the  sd  D.  on  passing  his 
accounts  as  off  liqr.  And  it  is  ordered  that  the  sd  off  liqr  be  at 
liberty  to  retain  his  own  costs,  and  to  pay  the  costs  of  the  sd  H.  and 
B.  out  of  the  assets  of  the  above-named  coy.  Sulymah  and  Sherhoro 
Trading  Co.y  Kay,  J.,  23rd  June,  1886. 


Form  313. 

Liberty  to 
send  ag^t  to 
Spain,  with 
power  to  Bue. 


Upon  the  applicon  of  T.  and  W.,  the  liqrs  of  the  above-named  coy, 
and  upon  hearing  the  solors  for  applicants,  and  upon  reading  an 
order,  &c.,  Order  that  the  above-named  T.  and  W.  be  at  liberty  to 

depute  U.,  of ,  barrister-at-law,  to  proceed  to  Spain  on  behalf  of 

the  sd  liqrs,  and  to  g^ve  him  full  powers  to  direct  proceedings  against 
one  Don  Jose  Campo,  of  Madrid  and  Yalentia,  in  Spain,  a  debtor  to 
the  above-mentd  coy,  and  also  to  do  such  acts  and  take  such  proceed- 
ings as  may  be  necessary  on  behalf  of  the  applicants  to  recover  any 
moneys,  documents,  or  ppty  in  Spain  belonging  to  the  above-named 
coy,  or  to  withdraw  from  any  proceedings,  or,  if  necessary,  to  defend 
any  suits  brought  against  the  above-named  applicants  or  the  sd  coy. 
Overendf  Gumey  Sf  Co.,  Pearson,  J.,  30th  April,  1886.     B.  501. 


Form  314.  Upon  the  applicon  of  a  contributory,  &c.,  Order  that  the  off  liqr  do  oat 
liberty  to —  ^^  ^^  assets  of  the  sd  coy,  after  first  providing  for  the  paying  thereout 
send  agent  all  proper  costs,  charges,  and  expenses  of  and  incident  to  the  winding- 
abroadto  ^p  ^|  ^y^^  ^^^^  ^^y  to  P.  a  fee  of  210/.  and  all  expenses  incurred  by 
property.         him^  not  exceeding  with  the  210/.  500/.,  in  respect  ol  his  propoeed 
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Tisit  to  Georgia  in  the  United  States  of  America,  to  inspect  and  report 
on  the  ppty  situate  there  and  agreed  to  be  sold  by  the  sd  C.  to  the 
coy,  pursuant  to  the  sd  contract  dated,  &c.,  such  sum  to  be  pd  as 
afed  to  include  all  costs,  charges  and  expenses  to  be  incurred  by  the 
sd  P.  in  the  employment  of  lawyers,  surveyors,  and  others  in  respect 
of  the  sd  ppty.  And  order  that  the  sum  payable  to  the  sd  P.  over 
and  above  tiie  sd  sum  of  210^.  in  respect  of  the  matters  afsd,  be  fixed 
by  the  judge.     Georgia  Land,  Chitty,  J.,  Ist  April,  1884.    A.  996. 


Upon  the  applicon  of  B.  and  Y.,  the  liqrs  of  coy,  and  upon  hearing  Form  815. 
the  solors  for  the  applicants,  and  upon  reading  an  order  dated,  &c.,  an  liberty  to 


in  Peru. 


afft  filed,  &c.,  being  resply  the  balance  order  against  P.  and  the  afEt  employ  agent 
of  service  thof  through  the  post  office,  a  joint  afft,  &c.,  Order  that  the 
sd  B.  and  Y.,  as  such  liqrs  as  afsd,  be  at  liberty  to  employ  B.,  of 
Lima,  in  the  Republic  of  Peru,  as  agent  of  the  sd  B.  and  Y.,  for  them 
and  on  their  behalf  as  such  liqrs  as  afsd,  and  in  their  name  or  other- 
wise to  ask,  demand,  sue  for,  recover,  and  receive  of  and  from  the  sd 
R.  mentd  in  the  sd  order  of  4th  July,  1876,  or  from  any  person  or 
persons  on  his  behalf,  the  sum  of  20,522/.  11«.  \ld,  for  and  in  respect 
of  calls  upon  shares  in  the  sd  coy  held  by  the  sd  R.,  together  with 
interest  on  the  sd  sum  from  20th  March,  1876,  until  payment  at 
5  p.c.p.a.,  and  to  compound,  compromise,  and  accept  part  in  lieu  and 
ia  satisfaction  of  the  whole  of  the  sd  debt  or  sum  of  20,522/.  11«.  lid. 
and  interest  as  afsd.    And  upon  payment  of  the  sd  sum  and  interest, 

or  any  part  thof,  into  the Bank  at  Lima  in  the  names  of  the  sd 

liqrs  B.  and  Y.,  to  give  a  good  and  effectual  discharge  and  receipt  for 
th.e  sd  sum  or  such  part  thof  as  may  be  pd  as  afsd.  And  order  that 
time  sd  B.  and  Y.  be  at  liberty  to  allow  and  pay  to  such  attorney  or 
agent  out  of  such  sum  as  by  him  or  through  his  intervention  shall  be 
recovered  and  so  pd  in  as  afsd,  a  commission  not  exceeding  in  amount 
one-third  of  the  sum  so  recovered  and  pd  in  as  afsd.  Bristol  and 
South  American,  Sfc.  Co.,  31st  May,  1877.    A.  1259. 

For  liberty  to  employ  detectiye  as  regards  contributories,  see  Forms  504,  505. 


Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  the  sd  off  liqr  be   Form  316. 
at  liberty  to  execute  the  power  of  attorney  to  M.  marked  F.,  verified  J^j^^^^to 
by  the  afft  of  J.,  filed,  &c.,  and  identified  by  the  chief  clerk's  signature  execute  power 
in  the  margin  thof,  for  the  purpose  of  recovering  from  the  estate  of  J^^^%- 
N.,  of  Belgium^  banker,  such  sums  of  money  as  may  be  due  from  the  perty  abroad, 
estate  of  the  sd  N.  to  the  sd  coy.     Ottoman  Co.,  Limtd,  Bacon,  V.O., 
7th  April,  1878.     B.  821. 

For  order  giving  official  liquidator  liberty  to  i^^aint  attoxney  to  proseoate  any 
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actions  whioli  official  liquidator  may  bring  in  Spain,  see  Madrid  MarkeU  Co., 
HaU,  V.-C,  10th  April,  1879.    B.  691. 

For  order  appointing  agent  for  bank  to  adjust  dispute  as  to  a  mortgage  and 
other  matters  in  France,  and  to  receive  money,  &c.,  see  European  Bank,  Pearson,  J., 
7th  May,  1883.    A.  634. 


Form  316a. 

Liberty  to 
execute 
power  of 
attorney  and 
pay  premium 
on  his 
guarantee 
policy  and 
ids  expenses. 


Upoa  the  applicon  of  B.,  the  off  recr  and  liqr  of  the  aboye-named 
coy,  by  summons  dated,  &c.,  and  upon  heariDg,  &c.,  and  upon  reading, 
&c.,  It  is  ordered  that  the  sd  oif  recr  and  liqr  be  at  liberty  to  execute 
a  power  of  attorney  to  M.,  of,  &c.,  in  the  form  set  forth  in  the  schedule 
hto.  And  it  is  ordered  that  the  sd  M.  do  forthwith  give  security  to 
the  satisfaction  of  the  Board  of  Trade,  and  that  the  applicant  is  to  be 
at  liberty  to  pay  any  premiums  due  in  respect  of  any  guarantee  policy 
on  the  sd  M.,  by  way  of  security  as  afsd,  out  of  the  assets  of  the  sd 
coy,  and  that  the  applicant  also  be  at  liberty  to  pay  to  the  sd  M.  the 

sum  of /.  per  month  and  his  out-of-pocket  expenses.    British  Gold- 

fields  of  West  Africa  (00363  of  1897),  Hood,  Eeg.,  March  4,  1898. 


Form  316b. 


Liberty  to 
give  power  of 
attorney  to 
firm  abroad 
(various 
matters). 


Upon  the  applicon  of  B.,  the  off  recr  and  liqr  of,  &c.,  by  summons 
dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  upon 
reading  the  order  to  wind  up  the  sd  coy  dated,  &c.,  the  order  dated, 
&c.,  the  order  of  the  Board  of  Trade  dated,  &c.,  appointing  B.,  one  of 
the  off  recrs  attached  to  the  Ct,  to  be  the  off  recr  in  the  winding-up  of 
the  above-named  coy,  the  aff t,  &c.  and  the  exhibits  thereto,  the  exhibit 
marked  B.  being  the  power  of  attorney  hnftr  referred  to,  It  is  ordered 
that  the  off  recr  and  liqr  of  the  above-named  coy  be  at  liberty  to  exe- 
cute the  power  of  attorney  in  favour  of  A.,  C.  and  D.,  all  of Street, 

Melbourne,  in  the  colony  of  Victoria,  Australia,  solors,  who  carry  on 

business  there  under  the  partnership,  style  or  firm  of  ,  identified 

by  the  signature  of  the  Begistrar  Oos  Winding-up  in  the  margin 
thof,  for  the  purpose  {inter  alia)  of  taking  such  proceedings  in  the 
winding-up  of  the  sd  coy  in  Australia  as  they  may  think  necessary  on 
behalf  of  the  applicant  and  in  the  interest  of  the  creditors  of  the  coy 
resident  in  Great  Britain  and  Ireland,  and  to  take  such  steps  as  they 
may  consider  expedient  with  regard  to  the  resignation  of  any  of  the 
liqrs  already  appointed  in  Australia  and  the  appointment  of  other 
persons  as  liqrs  in  their  stead,  and  to  sell  or  dispose  of,  or  concur  in 
selling  or  disposing  of  all  or  any  of  the  real  and  personal  ppty  of  the 
coy,  and  generally  to  act  as  the  attorneys  or  agents  of  the  applicants 
in  Australia  in  such  winding-up,  as  set  forth  in  the  sd  power  of  attor- 
ney; but  not  to  receive  moneys.  Mercantile  Finance  Trustees  and 
Agency  Co,  of  Australia  (00145  of  1893),  12th  May,  1896.    Hood,  Beg. 
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TTpon  the  applicon  of  C,  the  sole  liqr  of  coy,  and  upon  hearing,  &c.,    Form  317. 
and  upon  reading,  &c.,  and  the  order  dated  12th  Jan.  1878,  whereby  ^^^^hw 
the  fid  liqr  was  to  be  at  liberty  to  constitate  N.,  of  Lima,  in  Peru,  his  form, 
attorney  for  the  purpose  of  realizing  and  getting  in  such  of  the  assets 
of  the  coy  there  as  he  should  be  instructed  by  the  sd  Uqr  to  realize 
and  get  in,  subject  to  his  giying  security  for  10,000/.  by  bond  of  the 

Bank  for  that  amount  in  the  form  approved  by  the  chief  clerk  of 

the  judge  within  three  months  ^m  the  date  of  the  last-mentd  order, 
and  upon  reading  an  afft  of  the  sd  0.,  filed,  &c..  Order  that  the  sd  liqr 
be  at  liberty  to  accept,  in  lieu  of  the  security  mentd  in  the  last-mentd 

order,  the  bond  of  the  Bank  in  the  form  approved  by  the  sd 

chief  clerk  for  the  sum  of  5,000/.  And  order  that  the  time  within 
which  the  security  is  to  be  given  by  the  sd  N.  pursuant  to  the  sd 
order  of  the  12th  of  Jan.  1878,  be  enlarged  imtil  the  12th  of  Jime, 
1878.  General  South  American  Co,,  Limid,  Malins,  V.-C,  11th  April, 
1878.    A.  823. 


TTpon  the  applicon  of  the  pit  in  the  above-mentd  action  by  summons   Form  318. 
dated,  &c.,  and  upon  hearing  counsel  for  the  applicant,  and  for  the  Liberty  to 
defendants,  and  for  H.,  the  liqr  of  the  above-named  coy,  and  for  J.,  liquidator 
hnftr  named,  and  upon  re£uling  the  order  in  the  above-mentd  action  in  debenture 
dated,  &c.,  appointing  the  sd  H.  recr  and  manager  in  the  above-mentd  action  to 
action,  the  order  dated,  &c.,  in  the  above-mentd  matter  to  continue  attomej  to 
the  voluntary  winding-up  of  T.  D.  &  Co.,  Limtd,  subject  to  super-  act  abroad. 
vision  of  the  Ct,  the  order  dated,  &c.,  made  in  the  above-mentd  action 
and  matters,  the  afft  of,  &c.    And  the  dfts,  the  B.  Corporation,  Limtd, 
by  their  counsel  undertaking  to  be  answerable  for  the  receipts  of  J., 
hnftr  named,  imtil  he  shaU  have  given  security.    And  the  sd  J.  by 
his  counsel  undertaking  to  apply  to  the  Ct  with  reference  to  the 
security  of  the  sd  J.  if  a  larger  sum  than  that  mentd  in  the  aflt  of  the 
sd  H.,  filed,  &c.,  shall  be  reed  by  him.    It  is  ordered  that  the  sd  H., 
as  such  recr  and  manager  and  as  such  liqr  as  afsd,  be  at  liberty  to 

execute  in  favour  of  J.,  of  ,  in  the  city  of  London,  chartered 

accountant,  and  to  affix  the  seal  of  the  sd  T.  D.  &  Co.,  Limtd,  to  a 
power  of  attorney  in  the  form  set  forth  in  the  schedule  to  this  order 
for  the  purpose  of  authorizing  the  sd  J.  to  do  in  Barbadoes,  Trinidad, 
Demerara,  and  elsewhere  in  the  West  Lidies,  the  several  things 
therein  specified ;  the  sd  J.  to  be  at  liberty  to  act  immediately  on  the 
execution  of  the  sd  power  of  attorney  by  the  sd  H.  And  it  is  ordered 
that  the  said  J.  do,  on  or  before  the  9th  Nov.  1892,  give  security  to 
the  satisfaction  of  the  Ct  in  the  sum  of  5,000/.  And  the  sd  J.  by  his 
counsel  submitting  to  account  for  all  moneys  he  shall  or  may  receive 
under  or  by  virtue  of  the  sd  power  of  attorney,  It  is  ordered  that  he 
do  from  time  to  time  pass  his  accounts  as  the  Ct  shall  direct,  and  pay 

p.  c  c 
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the  balanoee  which  shall  be  certified  to  be  due  from  him  to  the  sd  H., 
as  such  recr  and  manager  and  liqr  as  afsd.  And  the  question  of  the 
amount  to  be  pd  to  the  sd  J.  as  such  attorney  is  reserved.  And  the 
costs  of  this  applicon  are  to  be  costs  in  the  above-mentd  action. 
Stubber  y.  Daniel  Sf  Co.,  Limtd,  1892.  S.  2877;  In  re  Daniel  ^  Cb., 
Limtd  (0085  of  1892),  Beg.,  Nov.  18th,  1892. 


Form  319. 

Liberty  to 
go  abroad. 


Upon  the  applicon  of  the  [off]  liqrs,  &c.,  Order  that  the  applicant 
K.,  one  of  the  sd  [off]  liqrs,  be  at  liberty  during  the  month  of  Sept. 
1877,  to  proceed  to  Nova  Scotia,  arriving  there  previously  to  the  2nd 
Oct.  1877,  and  to  remain  there  for  such  time,  not  exceeding  one 
calendar  month,  as  may  be  necessary  for  further  assisting  in  the 
defence  of  the  sd  coy  to  the  action  brought  by  G.  against  the  sd  coy 
in  S.,  and  for  prosecuting  the  equity  suit  brought  in  the  Ct  of  Nova 
Scotia  in  the  name  of  the  sd  coy  against  G.  in  H.  in  relation  to  the 
affairs  of  the  sd  coy.  And  order  that  the  expenses  of  the  sd  K.,  of 
and  relating  to  the  sd  journey,  not  exceeding  the  sum  of  100/.,  be  pd 
out  of  the  assets  of  the  sd  coy.  Cape  Breton  Co.,  Malins,  Y.-C, 
9th  Aug.  1877.    A.  1873. 


Form  3SS0.       Upon  the  applicon  of  K.,  the  off  liqr  of  the  above-named  bank,  by 
AnrtfTiAr  summons,  &c.,  Order  that  the  applicant  be  at  liberty  forthwith  to 

proceed  to  Utah,  or  elsewhere  in  America,  at  the  expense  of  the  estate 
of  the  sd  bank,  for  the  purpose  of  making  such  arrangements  as  may 
then  and  there  be  found  necessary  or  expedient  to  wind  up  the  affairs 
of  the  sd  bank  in  America,  and  to  compromise  or  settle  in  any  manner 
he  may  think  fit  any  actions,  claims,  and  demands  against  the  sd  bank 
in  America,  and  also  to  take  such  steps  as  may  be  found  necessary  or 
expedient  to  protect  the  interests  of  the  sd  bank  in  a  certain  mining 
ppiy  in  America,  known  as  the  Kinnes  Mine,  and  in  any  other  ppty  in 
America  of  the  sd  bank.  And  it  is  ordered  that  the  applicant  be  at 
liberty,  for  the  purposes  hnbefore  directed,  to  raise  upon  security  of 
the  assets  of  the  sd  bank  such  sum  or  sums  of  money  not  exceeding 
in  the  whole  the  sum  of  1,600/.,  and  at  a  rate  of  interest  not  exceed- 
ing 5  p.c.p.a.  And  it  is  ordered  that  the  expenses  of  the  journey 
hby  authorized  (including  the  remuneration  of  the  applicant  as  such 
off  liqr  or  otherwise)  do  not  exceed  the  sum  of  1,000/.  London  Bank 
of  Utah,  Chitty,  J.,  10th  July,  1884.    B.  931. 


Form  821.       Upon  the  applicon  of  W.,  the  off  liqr  of  the  above-named  corpora- 
Liberty  to       tion,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading, 
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&0.,  It  is  ordered  that  in  addition  to  the  sum  of  5,000/.  authorized  by  meet  foreign 
the  order  dated  the  19th  Deo.  1885,  the  applicant  be  at  liberty  to  meet  ©J^^^^^ 
further  drafts  drawn  or  to  be  drawn  by  D.,  his  attorney  in  South 
Africa,  against  further  consignments  of  sugar  and  rum  ^m  the  estate 
of  the  N.  Ooy,  Limtd,  to  an  amount  not  exceeding  3,500/.     Oriental 
Bank  Corporaiionj  Qhitty,  J.,  5th  April,  1886. 


TTpon  motion  by  counsel  on  behalf  of  the  proT  off  liqr,  Order  that   Form  322. 
the  applicant  be  at  liberty  to  send  an  officer  of  the  corporation  from  Liberty  to 
Durban  to  the  branch  bank  of  the  corporation  at  the  Mauritius,  and  send  steamer 
that  a  steamer  or  other  yessel  be  at  once  engaged  to  convey  him  there  ^f  wiad^g-^ 
at  an  expense  not  exceeding  3,000/.,  in  order  to  protect  the  assets  and  up. 
give  information  or  otherwise  to  the  bank  officer  there  of  the  pending 
peton  and  the  appointment  of  a  prov  liqr.    And  order  that  the 
applicant  be  also  at  liberty  to  expend  a  sum  not  exceeding  40,000/.  in 
maintenance,  upkeep,  and  cultiyation  of  the  sugar  estate  in  Mauritius, 
the  crops  of  which  belong  to  the  corporation,  or  on  which  they  have 
the  first  lien  or  charge.     Oriental  Bank,  Ohitty,  J.,  5th  May,  1884. 
B.  508. 


Upon  applicon  of  liqr,  Order  that  G-.,  the  solor  of  the  sd  liqr,  and  Form  322a. 
representing  the  sd  coy,  is  to  be  at  liberty  to  go  to  Lyons  to  endeavour  liberty  to 
to  arrange  either  for  a  sale  of  the  assets  of  the  L.,  &c.  Co.  there,  or  solicitor  of 
for  the  appointment  of  a  French  liqr  to  protect  such  assets.    The  sd  ^^  ^^j^^ 
solor  is  to  be  at  liberty  to  transfer  the  mortgage  or  hypothecary  charge  and  arrange 
dated,  &c.,  standing  in  the  name  of  S.  in  the  register  of  mortgages  in  ^  ^^^^^ 
France,  to  Monsieur  Q-.,  a  nominee  of  the  sd  corporation,  and  to  effect 
a  seizure  under  the  sd  mortgage  or  hypothecary  charge,  and  liberty 
is  given  to  close  down  the  brewery  at  Lyons  on,  &c.,  to  pay  wages  and 
salaries  up  to  that  date,  and  after  that  date  to  pay  the  sd  M.  Q,  and  C, 
the  attorney  of  the  sd  liqr  in  Lyons,  a  salary  of,  &c.,  for  a  period  not 

exceeding months,  and  watch  the  interests  of  the  sd  corporation 

and  negotiate  with  creditors,  and  to  employ  Monsieur  H.  at  a  salary 
of,  &c.,  for  the  like  period,  to  keep  the  machinery  clean,  and  to  keep 
the  maltings  open  for  the  purpose  of  finishing  the  malting  of  certain 
barley  going  through  the  process  of  malting  on  behalf  of  Mens.  B.,  in 
accordance  with  the  agreemt  sanctioned  by  the  order  of,  &c.  Brewers 
and  General  Fire  Insurance  and  Guarantee  Corporation,  Hood,  Beg., 
March  20,  1899. 

Upon  the  applicon  of  the  off  liqrs,  &c.,  Order  that  the  applicants  Form  323. 
be  at  liberty  to  continue  the  employment  of  the  sd  H.  as  manager  of  ^i^^^j^^ — 
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continue 
manage* 


the  works  belonging  to  the  sd  coj  at  a  salary  of  400/.  p.a.,  during  the 
carrying  on  of  the  sd  works,  or  until  further  order :  such  employment 
to  be  determinable  upon  a  week's  notice  in  the  event  of  the  ooy  no 
longer  haying  need  thof.  And  it  appearing  that  the  sd  o£E  liqrs 
continued  the  employment  of  Mr.  W.,  the  late  secretary  of  the  sd  coy, 
up  to  the  16th  May,  1877,  at  a  salary  of  325/.  p.a.,  the  judge  doth 
approve  of  the  same.  Hooper* b  Telegraph  Works,  M.  H.,  5th  June, 
1877.    A.  1037. 


Form  324.  Order  that  the  off  liqrs  of  coy  be  at  liberty  to  employ  0»,  the  late 

liberty  to  secretary  of  coy,  to  prepare  and  investigate  certain  accounts  and  other 

liquidators  to  papers  for  the  use  of  counsel.    And  order  that  the  remuneration  to  be 

sec^tary  to  pd  to  the  sd  0.  be  fixed  in  chambers.    Auvergne,  Sfc.  Co.^  Fry,  J., 

prepare  7th  April,  1879.     A.  691. 
aooounts. 


Form  326. 

Liberty  to 

change 

company's 


Upon  the  applioon  of and ,  the  prov  off  liqrs  of  coy,  Ac., 

Order  that  the  sd  liqrs  be  at  liberty,  on  or  before  the  24th  March,  1877, 

to  give  up  possession  of  the  offices  of  the  sd  ooy,  No. ,  Lombard 

Street,  in  the  city  of  London ;  and  that  they  be  at  liberty  to  take 
other  offices  for  the  purposes  of  the  winding-up,  at  a  rent  not  exceeding 
150/.  p.a. ;  and  that  they  be  at  liberty  to  sell  so  much  of  the  furniture 
and  fittings  at  present  in  use  at  the  sd  offices  in  Lombard  Street  as 
they  may  deem  proper  or  necessary.  Hooper^s  Telegraph  Works,  M.  E., 
2l8t  March,  1877.    A.  523. 


Form  326a.  Upon,  &c..  It  is  ordered  that  the  sd  [liqr]  be  at  liberiy  to  convene  a 
meeting  of  the  debenture-holders  of  the  above-named  coy  for  the 
purpose  of  ascertaining  their  views  with  reference  to  a  suggested 

arrangement  as  to  an  asset  of  the  sd  coy,  known  as .    And  it  is 

ordered  that  seven  days'  notice  of  such  meeting  be  given  to  the 
respive  debenture-holders.  Land  Securities  Co.  (0097  of  1894),  Yaughan 
Williams,  J.,  20th  Nov.  1895. 


Liberty  to 
call  meeting 
of  debenture- 
holders. 


Form  325b.      Upon,  &c.,  It  is  ordered  that  the  sd  liqrs  be  at  liberty,  in  the  name 
and  on  behalf  of  the  sd  coy,  to  give  the  consent  of  the  sd  ooy  to  the 

proposed  scheme  of  arrangement  of &  Ooy,  Limtd,  so  far  as  the 

sd  scheme  affects  such  of  the  first  mortgage  debentures  of &  Ooy, 

Limtd,  as  have  been  insured  by  the  sd  coy,  and  to  agree  with  the  sd 
&  Ooy,  Limtd,  on  behalf  of  the  debenture-holders  whose  deben- 
tures are  so  insured  as  atsd,  that  the  acceptance  by  them  of  the  ad 


Liberty  to 
consent  to 
scheme  of 
arrangement 
as  to  another 
company. 
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fioheme  shall  in  no  way  lessen,  alter,  or  otherwise  affect  the  sd  coy's 
liability  under  its  policies  and  scheme  of  arrangement  guaranteeing 
the  payment  of  the  ppal  and  interest  secured  by  the  sd  debentures 
or  of  the  debentures  to  be  issued  in  renewal  thof ;  and  that  the  sd  liqrs 
be  at  liberty  to  give  such  consent  in  the  form  of  the  letter  exhibited  to 
the  sd  afiPt  of,  &c.,  and  marked,  &o.  Mortgage  Insurance  Corporation 
(00159  of  1895),  Hope,  Beg.,  19th  Nov.  1895. 


Upon  the  applicon  of  F.,  the  liqr  of  the  above-named  coy,  and  upon   Form  826. 
hearing,  &c.,  and  upon  reading,  &c..  Order  that  the  sd  liqr  be  at  Liberty  to 
liberty  to  take  the  necessary  steps,  by  serving  a  notice  or  otherwise,  for  give  notice  to 
the  purpose  of  obtaining  a  renewal  of  a  term  for  the  working  and  J^^aterm.  " 
getting  of  the  mines  of  coal  and  ironstone  and  other  premises  granted 
by  an  indenture  dated,  &c.,  and  made  between  A.  B.  of  first  part  and 
eight  of  the  directors  of  the  partnership  called  the  New  British  Iron 
Coy  of  the  second  part,  and  X.  and  Y.  of  the  third  part,  which  mines 
of  coal  and  ironstone  and  other  premises  are  now  vested  in  the  sd 
New  British  Iron  Coy,  Limtd,  having  been  conveyed  to  them  by  the 
personal  representatives  of  the  sd  Y.  deed  by  an  indenture  dated, 
&o.     New  British  Iron  Co.,  Limtd  (0049  of  1892),  Beg.,  21st  June, 
1892. 


'■  debts  in 


Upon,  &c..  It  is  ordered  that  the  sd  off  recr  and  liqr  be  at  liberty  Form  326a. 
forthwith  to  pay  in  full  out  of  the  assets  of  the  above-named  coy  liberty  to 
in  his  hands  in  this  country  the  following  debts,  viz.,  X.  Y.  9,000/.  pay  r  ' 

[&o.],  making  in  the  aggregate  the  sum  of /.  with  interest  thereon 

at  the  rate  of  4  p.o.p.a.  from .    New  English  Bank  of  the  River 

Plate  (0094  of  1894),  Hood,  Beg.,  18th  June,  1895. 


Upon  the  applicon  of  0.  J.  S.,  the  off  recr  and  liqr  of  the  above-   Form  327. 
named  coy,  by  summons  dated,  &c.,  and  upon  reading  the  afft  of  Order  vesting 
0.  J.  S.,  filed,  &c.,  the  order  to  wind  up  the  coy,  dated  19th  Jan.  ^^^J^^*^' 
1892 ;   And  it  appearing  that  part  of  the  assets  of  the  sd  above-  transfer 
named  coy  conslBts  of  the  shares  hnftr  mentd,  and  that  such  shares  Bharee  in 
are  standing  in  the  names  of  P.  B.  and  J.,  as  trustees  for  the  sd  company, 
coy;  And  that  the  sd  B.  is  dead,  and  that  the  sd  J.  has  gone  out 
of  the  jurisdiction  of  this  Ct,  and  his  address  is  unknown;   It  is 
ordered  that  the  right  to  transfer  the  100  shares  of  \L  each,  now 
standing  in  the  names  of  the  sd  P.  B.  and  J.  in  the  books  of  the  P. 

Estate  Coy,  limtd,  and  numbered  from to inclusive,  and  to 

receive  the  dividends  or  income  in  respect  of  such  shares,  vest  in  the 
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ed  0.  J.  S.  as  off  recr  and  liqr  of  the  above-named  coy. 
meni  Trust,  North,  J.,  22nd  July,  1892. 


Crown  Invest' 


Form  328.  Upon  the  applicon  of  the  off  liqr,  and  hearing  ooonBel  for  the 
applicant,  and  upon  reading  two  orders,  dated  resply  the  15th  May 
and  19th  June,  1884,  and  an  afft  of  the  applicant  filed  18th  July,  1885, 
and  the  exhibits  therein  referred  to.  Order  that  the  applicant  be  at 
liberty  to  advance  out  of  the  assets  of  the  above-named  corporation  a 
sum  not  exceeding  2,000/.  towards  the  preliminary  expenses  of  the 
Oriental  Bank  Assets  Coy,  Limtd,  mentd  in  the  sd  afffc.  Oriental  Bank 
Corp.,  Chitty,  J.,  23rd  July,  1885. 


Liberty  to 
pay  expenses 
of  forming 
company  to 
bny  the 
assets. 


Form  329.    Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  Mr.  L.,  of  the  firm 

Appointment   of ,  auctioneers  and  surveyors,  be  appointed  as  a  person  to  report 

of  surveyor  to  to  the  judge  which,  if  any,  of  the  valuables  included  in  the  particulars 
fix  tores  from  ^-y  referred  to  in  the  contretct  for  sale  dated,  &c.,  to  the  L.  F.  Assoda- 
chattels.  tion,  are  comprised  as  fixtures  or  otherwise  in  the  mortgage  dated,  &c., 

and  which  of  the  other  valuables  belong  to  the  sd  off  liqr,  distinguish- 
ing those  of  them  which  are  subject,  and  those  (if  any)  of  them  which 
are  not  subject,  to  the  distress  of  the  sd  mortgagees.  And  order  that 
the  question  by  whom  and  out  of  what  fund  the  fees  and  disbursements 
of  the  sd  L.,  and  the  costs  of  this  applicon,  are  to  be  borne  and  pd, 
be  reserved.  Alexandra  Palace  Co.,  Malins,  V.-O.,  15th  March,  1877. 
A.  430. 


Form  330. 

Another 
form. 


Upon  the  applicon  of  the  liqr,  &c.,  and  upon  reading  [eupervtsion 

order,  &c.],  Order  that  Mr.  F.,  of ,  be  and  he  is  hby  appointed 

to  determine  what  chattels  situate  upon  the  ppty  comprised  in  the 
mortgage  to  B.  and  others  dated,  &c.,  are,  and  what  are  not,  fixtures. 
And  order  that  the  costs  of  the  sd  B.  and  others,  the  mortgagees,  be 
ascertained  in  Chambers  and  added  to  their  securities,  but  in  such 
costs  the  attendance  of  counsel  is  not  to  be  allowed.  Forest  of  Dean 
Coal  Co.,  M.  R.,  20th  July,  1877.    A.  1599. 


Form  331.       Upon  the  applicon  of  the  prov  off  liqr,  &o.,  Order  that  the  sd  prov 

Liberty  to       ^^  ^V  ^®  ^*  liberty  to  employ  Messrs. to  make  an  inventory  and 

have  inven-      valuation  of  all  the  stores  and  loose  gear  and  other  moveable  ppty  in 

viS^on  of     ®^  about  the  wharf  premises  of  the  sd  coy,  and  not  being  fixtures.  And 

chattels  made,  order  that  the  costs  of  such  inventory  and  valuation  be  costs  in  the 

winding-up.  Butler's  Wharf  Co.,  22nd  Oct.  1878,  Hall,  V.-O.  A.  1881. 
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Upon  fhe  applicon  of  0.,  the  ofi  liqr,  &o.,  Order  that  tlie  conditional   Form  332. 
contract  dated,  &c.,  and  made,  &o.,  being  the  exhibit  to  the  afft  of  the  "^ITZ 
sd  0.  for  a  lease  to  the  sd  M.  &  W.  of  a  portion  of  the  leasehold  shop  oonfirming 

and  premises  situate  at Street,  Liyerpool,  in  the  county  of  L.,  at  <»^*^*  *<> 

the  rent  of  35/.  p.a.,  be  carried  into  effect.   American  Bowling,  Sfc.  Co., 
80th  July,  1878.    A.  1478. 

For  order  ghing  official  Hqnidator  liberty  to  grant  an  tmderleaae  of  part  of  com- 
pany's  propertj,  see  JBoonamie  Bm$JU  SoeUtf,  Fry,  J.,  16th  July,  1879.    A.  1558. 

A  leaoe  of  a  company's  undertaking  oan  be  sanctioned  as  an  aixangement  nnder 
the  Joint  Stock  Companies  Airangement  Aot,  1870.  In  re  Dffimi^  ^>Ufnf^>  #^*  ^'» 
11  C.  Diy.  605. 


Upon  the  applicon  of  T.  and  0.,  the  prov  [off]  liqrs  of  bank,  &c.y   Form  333. 
Order  that  the  applicants,  as  such  prov  [off]  liqrs  as  afsd,  be  at  liberty,  Liberty  to 
in  the  event  of  any  person  or  persons  demanding  the  return  or  delivery  return  valn- 
up  to  him  or  them  of  any  deed,  security,  or  other  valuable  deposited  ^ted^^ith 
with  the  sd  bank  for  safe  custody,  to  deliver  up  to  him  or  them  such  bank  for  safe 
deeds,  securities,  or  valuables  resply,  notwithstanding  the  person  or  ^* 

persons  demanding  the  return  of  the  same  is  or  are  a  shareholder  or 
shareholders  in  the  sd  bank.  And  costs  of  the  applicants  of  and 
incident  to  this  applicon  to  be  costs  in  the  winding-up.  We9t  of  Eng* 
land,  ^c.  Bank,  Malins,  V.-O.,  20th  Dec.  1878.    B.  2118. 


Upon,  &c.,  It  is  ordered  that  the  [off]  liqr  of  the  coy  be  at  liberty  to   Form  334. 
discount  the  bill  for  710/.  12«.  2d,  in  his  hands,  and  out  of  the  proceeds  Liberty  to 
to  pay  the  wages  of  the  workmen  of  the  sd  coy,  which  will  become  due  disoonnt  bill, 
on  the  19th  May,  1866,  and  for  carriage  of  the  goods,  and  for  the 
purchase  of  coal  to  carry  on  the  works  of  the  sd  coy  mentd  in  the  sd 
afft  of  P.,  not  exceeding  in  the  whole  the  sum  of  550/.  Northfield  Iron 
Co.,  M.  E.,  18th  May,  1866. 

For  liberty  to  repay  premiums  paid  by  mistake,  see  Brituh  Imperial  Atturance  Co., 
Hall,  V.-C,  16th  July,  1877.    A.  1445. 

For  order  authorising  official  liquidators  to  enter  into  contract  for  completion  of 
company's  railway  and  pier,  see  Cape  Breton  Co,,  Halins,  V.-C,  2nd  May,  1877. 
A.  818. 

For  order  confirming  contract  on  behalf  of  company  in  liquidation  to  lay  the 
permanent  way  of  a  railway  over  bridges,  see  Hamilton* t  Wlndeor  Irontcorkt,  Fry,  J., 
29th  March,  1879.    A.  654. 


Upon,  &c.,  Order  that  the  applicant  the  sd  W.  be  at  liberty  to  use  Form  334a. 
the  name  of  the  coy  as  a  pit  in  the  sd  action  upon  the  sd  applicant  liberty  to 
indemnifying  the  sd  coy  against  all  costs,  charges  and  expenses  which  use  name  of 
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oompaiij  in  the  sd  coj  may  incur  or  become  liable  to  pay  by  reason  of  its  name 
aa  adaon.  l>eing  bo  used  in  the  Bd  action,  such  indemnity  to  be  settled  by  the 
Begistrar  in  Cos  Winding-up,  and  upon  the  sd  indemniiy  being  giyen. 
Order  that  the  applicant  be  at  liberty  to  apply  in  the  sd  action  for 
leave  to  amend  the  writ  of  summons  in  that  action  by  striking  out  the 
name  of  the  coy  as  a  dft,  and  by  adding  the  coy  as  a  pit  in  the  sd 
action,  and  the  applicant  the  sd  N.  is  to  be  at  liberty  to  apply  if  so 
advised  in  case  of  any  neglect  by  the  applicant  W.,  to  proceed  with 
the  sd  action  or  with  tiie  sd  indemnity,  and  the  costB  of  the  applicant, 
the  sd  N.,  of  both  the  sd  summonses,  are  to  be  included  in  his  costs 
of  the  winding-up  of  the  sd  coy,  and  the  applicant  W.  is  to  be  at 
liberty  to  apply  as  to  her  costa  of  the  sd  summons  dated,  &c.,  after  the 
determination  of  the  sd  action.  New  London  Discount  Cb.,  Byrne,  J., 
6th  March,  1902. 
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ACTIONS  AND  PROCEEDINGS  BY  LIQUIDATOR. 

Sbot.  95  of  1862  empowered  the  [official]  liquidator,  with  the  sanction  of  the  Legal  pro- 
Conrt,  to  ...  .  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  oeedings. 
proceeding,  dvil  or  criminal,  in  the  name  and  on  behalf  of  the  company. 

But  under  leot.  12  (1)  of  1890,  the  liquidator  of  a  company  which  is  being  wound  Sanction 
«p  by  the  Gourt  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  required, 
inspection,  ....  bring  or  defend  any  legal  proceedings  in  the  name  and  on 
behalf  of  the  company,  and  may  compromise  the  same. 

If  there  is  no  committee  of  inspection,  the  sanction  of  the  official  receiver,  acting 
under  the  direction  of  the  Board  of  Trade,  must  be  obtained.  Sect.  9  (9),  and 
B.  188  of  1908,  iuprOf  p.  261. 

Before  commencing  proceedings  sanction  should  be  obtained  under  sub-sect.  4 
of  sect  12  of  1890.  ZontUm  MetaUurffieal  Co.  (2),  (1897)  2  Ch.  262,  269.  And  see 
Ghap.  XX. 

As  to  the  oootrol  and  direction  of  the  Court,  and  of  the  creditors  and  contribu- 
tories,  see  sects.  12  (3),  28,  and  24  of  1890 ;  and  New  Zeaimd  Loan,  fe,  Co.,  W.  N. 
(1894)  200.    And  as  to  the  control  of  the  Board  of  Trade,  see  sect.  25  of  1890. 

As  to  a  liquidator  allowing  proceedings  to  be  taken  by  another  person  in  his  Proceedings 
name,  see  W.  N.  (1894)  166 ;  Anglo-Sardinian  AnHmony  Co.,  W.  N.  (1894)  156.  ^  liquidator's 
See  Ponn  334a.  '^™®- 

As  to  liberty  to  raise  funds  for  proceedings,  see  Perm  276,  Chap.  XXVIII.,  and 
Camhrim  Mtning  Co.,  48  L.  T.  114. 

As  to  compromise,  see  further.  Chap.  XLVI. 

Where  the  liquidator  is  only  proTisionally  appointed,  application  mutt  be  made  to  Action,  ko. 
the  Court.    Where  a  liquidator  has  been  appointed,  he  will,  in  cases  of  urgency  or  by  provisional 
importance,  probably  find  it  oonyenient  to  obtain  l^e  sanction  of  the  Court  rather  ^^^<^^* 
than  of  the  committee  of  inspection ;  and  this  is  obtained  on  an  dsr  parU  summonsy 
supported  generally  by  an  affidavit  as  to  the  circumstances. 

Where  there  is  no  committee  of  inspection,  sanction  can,  in  ordinary  matters,  be 
readily  obtained  from  the  official  receiver.    See  R.  188  of  1903,  supra. 

As  to  Greditora  and  oontributories  obtaining  leave  to  sue  in  the  name  of  the  Actions  by 
company,  see  Bank  qf  OibraUar  and  Malta,  1  Ch.  69 ;  Imperial  Bank  of  China,  ^.,  creditors,  &o. 
1  Ch.  339 ;  Cape  Breton  Co.  y.  Fenn,  17  C.  Diy.  198 ;  Be  Cape  Breton  Co.,  19  0. 
Div.  77. 

As  to  the  liquidator's  liability  for  costs,  see  Chap.  XXI.  As  to  the  costs  of  a 
successful  litigant  against  whom  tiie  liquidator  has  obtained  leave  to  continue 
proceedings  oommenoed  by  the  company  before  going  into  liquidation,  see  Zondon 
Drapery  Storee,  (1898)  2  Ch.  684. 
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Form  335.       That  the  liqr  be  at  liberty  to  commence  an  action  against  A.  B.  for 

Beeolution  of   ^^*g®8  for  breach  of  a  contract,  dated,  &c.,  and  made,  &c.,  and  to 

oommittee  of    prosecute  such  action  as  to  the  liqr  may  seem  expedient. 

inBpeotion 

sanotioning 

proceedings. 

Form  335a.  Upon  the  applicon,  &o.,  it  is,  subject  to  the  lodgment  in  Ot  as  hnfter 
directed.  Ordered  that  the  applicant  the  sd  liqr  be  at  liberty  to  com- 
mence an  action  in  the  name  and  on  behalf  of  the  above-named  coy 
against  all  or  any  of  the  following  persons  and  firms,  videlicet^  J.  of 
,  K.  of ,  and  L.  of ,  for  the  relief  specified  in  the  pro- 


Order  guying 
liquidator 
liberty  to  sue 
on  bringing 
money  into 
Court. 


posed  indorsement  on  writ  annexed  to  the  sd  summons,  and  for  such 
further  or  other  relief  as  the  sd  liqr  may  be  advised  to  claim ;  but  the 
sd  liqr  is  not  to  proceed  with  the  sd  action  after  the  delivery  of  state- 
ments of  defence  (if  any)  by  the  sd  defendants  thto,  or  any  of  them, 
without  the  further  leave  of  the  Ct.  And  Order  liqr  to  lodge  in  Ot,  as 
directed  in  the  lodgment  schedule,  1,754/.,  being  the  amount  of  the 
alleged  claims  of  J.  and  K.  against  the  above-named  coy,  such  pay- 
ment to  be  without  any  admission  by  the  sd  liqr  that  the  sd  sum  or 
any  sum  is  rightly  owing  to  them  or  either  of  them  by  the  sd  coy,  and 
the  question  by  whom  the  costs  of  the  applicant  B.,  of  the  sd,  &c.,  of 
the  applicon  by  the  sd  summons  are  to  be  pd,  is  reserved.  Lake  George 
Mines  J  Limtd,  Begistrar  Hood,  13th  Mar.  1902. 


Form  336. 

Another. 


That  the  liqr  be  at  liberty  to  defend  an  action  which  has  been  com- 
menced by  N.  in  the Division  of  the  High  Ot  of  Justice  against 

A.  and  B.  and  the  coy,  and  liberty  to  proceed  with  which  action  has 
been  given  by  order  in  the  winding-up,  dated . 


Form  337.       That  the  liqr  be  at  liberty  to  compromise  the  action  in  the  — ^ 

Division  of  the  High  Ct,  the  short  title  of  which  is ,  by  accepting 

the  sum  of  /.  in  full  satisfaction  of  all  the  coy's  claims  against 

the  defendants  in  such  action  referred  to  in  the  pleadings  in  such  actioUi 
and  of  all  claims  against  them  for  costs. 

Under  sect.  12  (1)  of  1890,  the  liquidates  oaa  oomptomiae  under  seot.  160  of  1862 
with  the  sanction  of  the  Court  or  of  the  oommittee  of  inapeotioiu 


Besolution  of 
committee 
Banotioning 
oompromise. 


Form  338.       Let  all  parties  concerned,  &c. 

On  the  applicon  of ,  of  &c.,  the  liqr  of  the  above-named  coy,  for 

an  order  that  the  applicant  may  be  at  liberty  to  bring  an  action  in  the 
Chancery  Division  of  the  High  Ct  of  Justice  [or  as  the  case  may  5«],  in 


Summons  for 
leave  to  sue. 
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the  name  and  on  behalf  of  the  coy  agamst of  -— ,  &c.  [state 

nature  of  proceedingf\y  and  that  the  costs  of  and  inddental  to  the 
ap^dioon  may  be  costs  in  the  winding-up. 

Ad  to  first  obtaining  liberty  to  employ  sblicitor,  see  London  Metallurgicdl  Oo»f 
9Upra. 

(Title.)  rorm389. 

Ex  parte  the  Liqr.  AppUoation 

Before  the  Off  Eecr.  ^  ^'^ 


receiver  as 


I,  A.  B.,  of  &c.,  the  liqr  in  the  above  matter,  hby  apply  to  the  off  ?2J^^|4 
recr,  acting  as  the  committee  of  inspection  in  this  winding-up,  for  his  leave  to  sae. 
sanction  and  directions  in  the  following  matters,  viz. :   the  bringing 
and  prosecuting  an  action  in  the  Chancery  Division  of  the  High  Ct  of 
Justice  [or  as  the  case  may  he\  in  the  name  and  on  behalf  of  the  sd 
<^y9  against  [or  defending  an  action  in,  &c.,  brought  against  the  sd 

coy  by]  K.  M.,  of  &c.,  to  recover  a  debt  or  sum  of 1,  alleged  to  be 

due  from  [or  to]  the  sd  K.  M.  to  [or  from]  the  sd  coy,  &c. 

Dated  this day  of ,  19 — .  A.  B.,  Liqr. 

The  above  applicon  will  be  heard  by  the  off  recr  on  the day  of 

,  19 — ,  at o'clock. 

The  above  is  the  general  form  sanctioned  by  the  Board  of  Trade.    The  applica- 
tion reqaires  a  10«.  companies  liquidation  stamp. 


Order  that  the  applicants,  as  such  [off]  liqrs,  be  at  liberty,  in  all   Form  340. 
cases  in  which  they  are  jointly  of  opinion  that  the  estate  of  the  bank  q^^^j 
will  be  benefited  by  the  proceedings,  to  issue  at  their  discretion  from  liberty  to 
time  to  time  the  necessary  legal  process  against  the  parties  to  overdue  JJ^^janro 
or  returned  bills  of  exchange  held  by  the  bank.    And  order  that  no 
action  be  commenced  pursuant  to  this  order  unless  there  is  a  reason- 
able prospect  of  at  least  the  costs  thof  being  recovered  against  the 
person  sued.    And  no  action  is  to  be  brought  to  trial  without  the 
sanction  of  the  judge  in  chambers  first  obtained.     West  of  England^ 
^c.  Bank,  Malins,  V.-O.,  7th  Jan.  1879.    A.  34. 


Upon  the  applicon  of  the  off  liqr  of  coy,  &c.,  Order  that  the  sd  off  Form  341. 
liqr  be  at  liberty  to  institute  an  action  in  the  High  Ct  of  Justice  jv^Z^TZ — 
against  E.  for  six  months'  rent  of  the  coy's  premises  and  plant,  and  to  brin^  action 
prosecute  such  action  up  to  giving  notice  of  trial ;  but  after  such  notice  ^^  '®^*' 
shall  have  been  given  no  further  steps  are  to  be  taken  in  the  action 
without  further  leave  of  the  judge.     Taurine  Co.,  Limtd,  M.  B.,  15th 
Nov.  1876.    B.  1760. 
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Form  342.  Upon,  &c.,  Order  that  fhe  sd  B.,  as  such  proy  ofi  liqr,  be  at  liberty 
to  take  such  proceedings  against  tlie  persons,  being  debtors  of  the  sd 
coy  named  in  the  schedule  hto,  as  he  may  be  advised,  to  recover  pay- 
ment of  the  debts  due  from  them  to  the  sd  coy.  Tea  Co,,  Hall,  Y.-O.y 
Ist  March,  1878,    B.  531. 


Liberty  to 
proyisional 
uqaidator  to 
sue  debtors. 


Form  343. 

Liber^  to 
prooeed 
ag^ainst 
dlreotors 
for  alleged 
misfeasaxioey 
and  support 
olaims  in  ad- 
ministration 
action  of 
director's 
estate. 


Upon  the  applicon  of  S.,  the  off  recr  and  liqr  of  the  above-named 
coy,  by  summons,  dated  the  24th  day  of  Jime,  1892,  and  upon  hearing 
counsel  for  the  applicant,  and  upon  reading  the  order  to  wind  up, 
dated  2nd  of  May,  1891,  the  afft  of  S.,  filed,  &o.,  and  the  exhibits 
therein  referred  to,  It  is  ordered  that  the  applicant  be  at  liberty  to  in- 
stitute and  prosecute  proceedings  under  sect.  10  of  the  Cos  (Winding- 
up)  Act,  1890,  against  X.,  of  &c.,  the  promoter  and  one  of  the  directors 
of  the  above-named  coy,  and  Y.,  of  &c.,  and  Z.,  of  &c.,  directors  of  the 
above-named  coy,  or  any  of  them,  as  he  may  be  advised.  But  such 
proceedings  are  not  to  be  heard  until  after  the  trial  of  certain  criminal 
proceedings  now  pending  against  the  sd  X.  and  Y.  (with  others)  arising 
out  of  the  winding-up  proceedings  "In  the  matter  of  the  H.  Coy, 
limtd."  And  it  is  ordered  that  the  applicant  be  at  liberty  to  support 
the  claim  made  by  him  in  an  action  "  In  the  matter  of  A.,  deed,  B.  v. 

C,  1891.    A.  No. ,'*  being  an  action  for  the  administration  of  the 

estate  of  the  sd  A.,  formerly  one  of  the  directors  of  the  sd  coy.  And 
it  is  ordered  that  the  applicant  be  indemnified  against  any  costs  to  be 
incurred  by  him  in  such  proceedings  out  of  the  assets  of  the  above» 
named  coy.  Anglo-Austrian^  Sfc.  Co,,  1891.  A.  0120.  Yaughan 
Williams,  J.,  28th  Jime,  1892. 

As  to  security  for  costs  being  ordered  on  an  application  under  the  misfeasance 
section,  see  Seventh  Etui  Central  Bldg,  Soe,,  61  L.  T.  109 ;  but  see  note  to  Form  617. 


Form  344. 

Liberty  to 
proceed  to 
triaL 


Upon  the  applicon  of  T.  and  C,  the  off  liqrs  of  the  coy,  Order  that 
the  applicants  be  at  liberty  to  bring  the  action  West  of  England  Bank 
V.  Kelly,  1879,  W.  249,  to  trial,  being  an  action  on  certain  dishonoured 
promissory  notes  now  pending  in  the  Exchequer  Division  of  the  High 
Ct  of  Justice ;  and  costs  of  applicants  of  and  incident  to  applicon  to  be 
costs  in  winding-up.  West  of  England  Bank,  Malins,  V.-C,  23rd  Feb. 
1880.    B.  116. 


Form  346.  Upon  the  applicon,  &c.,  It  is  ordered  that  the  ofi  liqr  be  at  liberty  to 

Liberty  to       institute  proceedings  in  America  against  D.,  of ,  New  York,  in 

Bue  for  calls     the  U.  S.  of  America,  to  recover  the  sum  of /.,  being  the  amoimt 

m  America,  ^j  ^^^  arrears  of  calls  and  interest  due  on  the  shares  held  by  him  in 
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the  above-named  coy,  as  appears  from  the  chief  derk's  oertifioate, 
dated,  &o.  And  it  is  ordered  that  the  o£E  liqr  he  indemnified  in  respect 
of  such  proceedings  ont  of  the  assets  of  the  007.  Crookes  Mining ^  ^c. 
Co.,  Bacon,  V.-C,  22nd  June,  1886. 


TTpon  the  applicon  of  E.,  the  o€  liqr,  and  upon  hearing  the  solor  for   Form  346. 
the  applicant,  and  upon  reading  the  two  several  orders  dated  resply,  liberty  to 
&o.,  ^e  afft  of  the  off  liqr  and  the  writ  of  summons  issued  24th  Feb.  defend  action. 
1883,  in  an  action,  &c.,  Order  that  the  applicant  be  at  liberty,  on 
behalf  of  the  sd  coy,  to  take  all  necessary  and  proper  proceedings, 
as  he  may  be  advised,  by  way  of  defence  to  the  sd  action,  but  so  that 
the  applicant  shall  not,  without  the  leave  of  the  judge,  proceed  to  trial 
in  such  action ;  the  costs  of  applicant  to  be  costs  in  winding-up.    Devon 
and  Cornwall  Co.,  Fry,  J.,  5th  March,  1883.    A.  302. 

As  to  the  liqoidatOT  not  being  personally  liable  for  costs,  see  Fra$fr  v.  Brescia 
Tramwoifs,  66  L.  T.  771.  As  to  liquidator  of  unregistered  company  not  being  under 
personal  UaUlity  for  rent  of  land  vested  in  him,  see  Graham  v.  JStfye,  20  Q.  B.  D. 
683. 

For  liberty  to  compromise  a  daim,  see  Form  320,  Ohap.  XXXI. 


TTpon  the  applicon  of  C,  the  off  liqr  of  the  above-named  coy,  by   Form  847. 
summons  dated,  &o.,  and  upon  hearing  the  solors  for  the  applicant,  liberty  to 
and  upon  reading  the  order  dated,  &c.,  and  the  afft  of  the  sd  0.,  filed,  defend  action 
&c.,  It  is  ordered  that  the  applicant  as  the  sd  off  liqr  be  at  liberty  on  ^^'^^^ 
behalf  of  the  sd  coy  to  take  all  necessary  and  proper  proceedings  as  he 
may  be  advised  by  way  of  defence  to  the  action  commenced  in  Sicily 

by  ,  against  the  sd  coy  or  its  directors  and  the  late  secretary 

thof,  and  referred  to  in  the  sd  afft,  and  for  that  purpose  to  grant 
a  power  of  attorney  or  such  authority  as  may  be  necessary  to  advo- 
cates, agents,  and  other  persons  authorizing  him  or  them  to  defend 
the  sd  action  on  behalf  of  the  sd  coy.  Giona  Sulphur  Co.,  28th  May, 
1892. 


TTpon  the  applicon  of  the  [off]  liqrS)  &c.,  Order  that  the  applicants   Form  348. 
be  at  liberty  to  make  the  usual  proof  in  bankruptcy  against  any  Liberty  to 
person  or  persons  indebted  to  the  sd  bank  who  is  already  or  is  or  are  prove  in 
or  shall  be  adjudicated  bankrupt ;  and  either  of  the  applicants  is  to  be  °"^^^P*cy« 
at  liberty  to  swear  the  necessary  afft  or  affts  in  proof  of  any  debt  or 
debts  due  to  the  bank  from  any  bankrupt  estate.     West  of  England 
Bank,  Malins,  Y.-O.,  10th  Jan.  1879.    B.  57. 

See  sect.  95  of  1862,  and  sect.  12  of  1890. 
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The  Court  will  only  give  liberty  to  go  in  and  prove.  £mma  Co.  v.  Ormty  17 
0.  D.  122  ;  Barter  y.  Dubeux,  7  Q.  B.  Div.  413  ;  Hah  v.  Bowtead,  8  Q.  B.  D.  465. 

As  to  bankmptoy  proceedings  by  liquidator  of  unregistered  company,  wd^ExparU 
Ballf  10  Ch.  48.  As  to  the  company  being  secured  creditors  in  respect  of  a  lien  on 
shares,  see  BxjparU  Mexican,  ^.  Mining  Co.,  24  Q.  B.  Div.  613. 


Torm  849.       Upon  the  applicon  of  T.  and  0.,  the  off  liqrs,  &c.,  Order  that  the 
liberty  to        applicants  be  at  liberty  to  proceed  in  bankruptcy  against  W.  B., 

F^j™  ^      of ,  a  debtor  to  the  sd  bank,  for  the  purpose  of  recovering  from 

him  the  amount  now  due  from  him  to  the  bank ;  costs  of  applicants  of 
and  incident  to  applicon  to  be  costs  in  winding-up.  West  of  England 
Bank,  Malins,  V.-O.,  29th  May,  1880.    B.  1071. 

A  liquidator  may,  in  the  name  and  on  behalf  of  the  company,  serve  a  bankruptcy 
notice  on  a  judgment  debtor  of  the  company  {Be  Winterbotham,  18  Q.  B.  D.  446) ; 
but  no  notice  can  be  served  in  respect  of  a  balance  order  {Ex  parte  Maehay^  68  L.  T. 
237  ;  Ex  parte  Whxnneyj  13  Q.  B.  D.  476) ;  for  a  balance  order  is  not  a  final  judg- 
ment. On  the  other  hand,  a  balance  ordw  does  not  preclude  an  action.  WeHmor*' 
land  Co,  v.  Fielden,  (1891)  8  Oh.  15.  And  after  judgment  in  the  action  notice  can 
be  served.    Ex  parte  Orimwade,  17  Q.  B.  J),  357. 

But  notwithstanding  what  Caye,  J.,  said  in  Ex  parte  Whinney,  tupra,  "  creditor'* 
in  sect.  4  (1)  of  the  Bankruptcy  Act,  1883,  is  not  confined  to  persons  who  were 
creditors  before  judgment.  Ex  parte  Moore,  14  Q.  B.  D.  627.  And  by  the  Com- 
panies Act,  1893,  an  order  for  payment  of  money  under  sect.  10  of  1890  is  to  be 
deemed  a  final  judgment  within  sect.  4  (1)  (g)  of  the  Bankruptcy  Act,  1883.  But 
judgment  against  a  married  woman  in  the  form  in  Scott  y.  Morley,  20  Q.  B.  D.  120, 
is  not  one  on  which  a  bankruptcy  notice  can  be  issued.  J^  Lynes,  (1893)  2  Q.  B* 
]  13.  Nor  can  the  notice  be  issued  after  her  husband's  death.  Be  Hewett,  (1895)  1 
Q.  B.  328.  And  even  when  the  judgment  is  not  in  the  Seott  v.  Morley  form,  but 
against  a  married  woman  trading  separately  from  her  husband  under  a  firm  name, 
a  receiving  order  cannot  be  made  for  non-compliance  with  a  bankruptcy  notice. 
Be  Franeee  Handford  #  Co.,  (1899)  1  Q.  B.  566. 


Form  349a.      Upon  the  applicon  by  summons  dated,  &c.,  of  B.,  the  o£F  recr  and 

Order  allow^  ^V  ^^  *^®  above-named  dft,  the  Leeds  and  Hanley  Theatre  of  Varie- 

ing  official       ties,  Limtd,  and  upon  hearing  the  solors  for  the  applicant  for  the  pit 

%SdSor        ^y  ^^^  *^'  *^®  ^^  •^-  ^^^  ^'»  *^^  ^P^*^  reading  the  order  made  in 

oostsof  the  above-mentd  action  dated  18th  Dec.  1901,  the  order  made  in 

-oto^^^^i,     the  first  above-mentd  matter  and  dated,  &c.,  the  afft,  &c.,  and  the 

certificate  of  the  funds  in  Ct,  Order  that  the  costs  of  the  sd  B.,  the 

ofi  recr  and  liqr  of  the  sd  Leeds  and  Hanley  Theatre  of  Yarietieey 

Luntd,  properly  incurred  by  him  of  and  in  the  action  in  the  Chancery 

Division,  intituled  the  Leeds  and  Hanley  Theatre  of  Varieties,  Limtd  v. 

Musgrave,  (1902)  L.'  83,  including  therein  the  costs  of  the  sd  B.  of 

obtaining  the  sanction  of  this  Ct  in  the  above-mentd  matter  for  the 

compromise  of  the  sd  action,  and  his  costs  of  this  order,  be  taxed  as 
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between  solor  and  client,  and  it  is  ordered  that  the  funds  in  Ot  be 
dealt  with  as  directed  in  the  payment  schedule  hereto. 


Payment  Schedule. 

Krst  column.  Notwithstanding  restraint  imposed  bj  the  order 
dated  19th  Dec.  1900,  the  Leeds  and  Hanley  Theatre  of  YarietieSy 
limtd,  consenting,  out  of  money  on  deposit,  pay  the  costs  to  be  taxed 
pursuant  to  this  order.  The  Leeds  and  Hardey  Theatre  of  Varieties, 
Limtd,  in  a  debenture  action  and  in  the  winding-up,  Byrne,  J., 
drd  March,  1902. 


TTpon  the  applicon  of  H.,  the  liqr  of  the  above-named  coy,  and  upon    Fonn  360. 
hearing  the  solors  for  the  applicant,  and  upon  reading  the  afft  of  the  j^^^T^ 
sd  liqr  and  an  originating  summons  taken  out  by  the  sd  liqr  on  the  refer  to 
18th  July,  1877,  in  the  Chancery  Division  of  this  a,  Order  that  the  arl>i*»ti«a- 
sd  liqr  be  at  liberty  to  refer  all  matters  in  difEerence  between  the  sd 

ooj  and  W.  in  reference  to  the  erection  of  certain  buildings  at , 

according  to  certain  spedfications  and  terms  mentd  in  the  a£Et  of  the  sd 
liqr  and  in  relation  thereto,  and  all  matters  and  questions  arising 
thereout,  in  such  manner  and  upon  such  terms  and  conditions  as  the 
fid  liqr  may  think  fit,  and  for  the  purposes  af sd  to  enter  into  and  to 
execute  any  agreemt  or  agreemts  as  he  may  be  advised,  but  so  that 
any  proceedings,  rules,  or  orders,  to  be  had,  taken,  or  made  in  regard 
to  such  reference  shall  be  had,  taken,  or  made  in  and  by  this  Ct. 
And  order  that  the  costs  of  the  sd  liqr,  of  and  incident  to  this  applicon, 
shall  be  pd  out  of  the  assets  of  the  sd  coy.  Drake^s  Patent  Concrete 
Co.,  Malins,  V.-C,  28th  July,  1877.    A.  1474. 


Upon  the  applicon  of  the  off  liqr,  &c..  Order  that  the  off  liqr  be   Form  361. 
at  liberty  to  commence  proceedings  against  V.  and  B.  to  recover  the  Liberty  to  sue 
several  sums  of  100/.,  pd  to  them  by  the  coy  since  the  commencement  for  moneys 
of  the  winding-up  proceedings,  but  the  applicant  is  not  to  proceed  J|^^^^^ 
to  the  trial  of  the  sd  action  without  leave  first  obtained  in  this  matter  ment  of 
of  the  judge.     Pandora  Theatre,  Pearson,  J.,  7th  December,  1883.  ^rinding-up. 
B.  1606. 

Beet.  153  of  1862.— Where  any  company  is  bebg  wound  up  by  the  Oonrt  or  sub-  Acts  done 
ject  to  the  sapervision  of  the  Oonrt,  all  dispositions  of  the  property,  effects,  and  <^^ter  coin- 
things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the  ™f°^f°^®^^  ^' 
statos  of  the  members  of  the  company  made  between  the  commencement  of  the 
winding-iip  and  the  order  for  winding-up,  ahaU,  nnlees  the  Oonrt  otherwise  orders, 
bevdd. 
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Ab  to  dia-  Thi8  seetion  inyalidates  sales,  mortgages,  payments,  and  other  dispositions  of  a 

positions  of       company's  property  made  in  the  interval  above  specified.    The  Court  has  power  to 
p    percy.  confirm  such  transactions,  but  it  rarely  does,  except  as  reg^ds  transactions  in  the 

ordinary  coarse  of  the  company's  business,  e.g.,  a  purchase  and  sale  of  goods  of  the 
company.  •  Wiltshire  Iron  Co.,  3  Gh.  443.  And  see  Oibbs  and  WeeVe  eau,  10  Eq. 
812,  where  mortgage  confirmed.  But  payment,  in  the  interval,  of  a  debt  existing 
at  the  commencement  of  the  winding-up,  will  not  be  confirmed,  at  any  rate,  when 
the  company  is  insolvent.  Liverpool  Civil  Service,  9  Gh.  511 ;  United  Forts  Co.,  46 
L.  T.  458  ;  Civil  Service  Co.,  58  L.  T.  220.  The  section  does  not  invalidate  payments 
to  the  company.  Mersey  Steel  Co.  v.  Naylor,  9  App.  Gas.  434.  And  where  bills  had 
been  accepted  for  cash  paid  to  a  company's  agents  in  a  distant  island  without 
notice  of  the  petition,  it  was  held  that  the  payment  was  valid,  and  that  the  bill 
holder  must  prove.     Oriental  Bank,  Chitty,  J.,  29th  Oct.  1884. 

Except  in  such  a  case  as  the  above,  the  advertisement  in  the  OazeUe  is  notioe  to 

all  the  world.    Emmersoti^s  ease,  1  Gh.  433.    As  to  the  rule  in  bankruptcy,  see  J2r 

Lawford  and  Lawrence,  (1902)  2  K.  B.  445. 

As  to  altera*        The  Court  will  not  confirm  a  transfer  made  during  the  interval,  but  not  completed 

tion  of  status.  \ij  registration  before  the  order.    EmmersonU  ease,  ubi  supra»    And  see  Bargees  case, 

5  Eq.  420,  as  to  payment  of  calls  in  the  interval. 

The  Court  does  not  encourage  trafficking  in  shares  after  a  winding-tip  order  has 
been  made  {Cordova  Co.,  (1891)  2  Ch.  580),  and  is  not  disposed  to  order  registration 
of  a  transfer  after  a  winding-up  order.  Be  Onward  Building  Soc.,  (1891)  2  Q.  B.  468. 
See  also  Budge  v.  Bowman,  L.  B.  3  Q.  B.  689 ;  Taylor,  Phillips  amd  Bickards*  oam^ 
(1896)  2  Ch.  851,  reversed  on  appeal,  (1897)  1  Ch.  298. 


Form  361a.  TTpon,  &c.  (summons),  It  is  ordet'od  that  tho  applicant  (the  liqr)  bo 
Liberty  to  ^^  liberty  to  promote  a  bill  in  Parliament  for  the  purpose  of  obtaining 
promote  biU  an  Act  authorising  him  to  carry  into  effect  the  scheme  for  winding-up 
the  affairs  of  the  sd  society  set  forth  in  the  schedule  to  the  sd  order 
dated,  &c.  And  it  is  hby  referred  to  the  Kegistrar  (Cos  Winding-up) 
to  settle  and  approve  the  amount  to  be  expended  by  the  applicant  in 
promoting  the  sd  bill.  North  London  Commercial^  Sfc.  Building  Soe, 
(0028  of  1896),  Vaughan  Williams,  J.,  28th  Oct.  1896. 


m  Parliament. 


Form  352.       TTpon  the  applicon  of  the  liqrs  of  the  above-named  coy,  upon  hearing 

Liberty  to       *^®  solor  for  the  applicants,  and  upon  reading  the  order,  &c.,  Order 

oppose  bills  in  that  the  applicants  be  at  liberty  to  continue  their  opposition  to  the 

^  *      following  bill  in  Parliament,  namely,  (1)  a  bill,  &c.,  &c.,  and  that  the 

sd  liqrs  be  at  liberty  to  advance  and  lend  to  the  Eiver  Dee  Coy  further 

moneys  to  enable  them  to  continue  their  opposition  to  the  sd  bill. 

Credit  Co,,  Kay,  J.,  20th  May,  1884.    A.  727. 


Form  353.       TTpon  the  applicon  of  W.,  the  off  liqr,  &c.,  and  upon  reading,  &c., 
Leave  to  give   ^^^  *^  order  made  in  the  action  of  the  Lisbon,  ^c,  Co.  v.  Grants  1877 
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L.  145,  upon  the  applicon  of  C,  one  of  the  defts  in  such  action,  Order  security  for 
that  the  applicant  be  at  liberty,  out  of  the  assets  of  the  sd  coy,  to  pay 

the  sum  of  100/.  into  Ct  to  the  credit  of  the  sd  action, v, ,  to 

an  account  intituled  "  Security  for  costs  of  the  deft  C,"  pursuant  to 
the  sd  order  in  the  sd  action,  and  dated  Ist  Feb.  1878.  Lisbon  Steam 
Tramways  Co.,  Malins,  V.-C,  28th  February,  1878.  B.  448.  See 
Form  56a. 

Sect.  69  of  1862. — ^Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action,  Security  for 
Btdfr,  or  other  leg^  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  costs  by 
it  appears  by  any  credible  testimony  that  there  is  reason  to  believe  that  if  the  ^^^V^^J- 
defendant  be  successful  in  his  defence  the  assets  of  the  company  will  be  insufficient 
to  pay  his  costs,  require  sufficient  security  to  be  giyen  for  such  costs,  and  may  stay 
all  proceedings  until  such  security  is  given. 

The  fact  that  the  company  is  in  liquidation  is  sufficient.  Korthampton  Coal  Co. 
T.  Midland  Waggon  Co.,  7  C.  Div.  600  ;  Accidental,  ^.  Co,  v.  Mercati,  3  Eq.  200 ; 
Washoe  Mining  Co,  v.  Femuogs,  2  Eq.  371 ;  Western  of  Canada  Co,  v.  Walker,  10 
Ch.  628. 

In  such  a  case  security  must  be  given  even  when  the  company*  s  proceedings  are 
In  sabetance  a  pure  cross  action.  City  of  Moscow  Co.  v.  International  Co.,  7  Ch.  226  ; 
FUre  Spirit  Co,  v.  Fowler,  26  Q.  B.  D.  236.  And  security  by  a  company  in  liquida- 
tion, counterclaiming  in  a  debenture  action,  has  been  ordered,  although  the  official 
receiver  was  liquidator.     Strong  v.  Carlyle  Frest,  W.  N.  (1893)  51. 

In  any  cause  or  matter  in  which  security  for  costs  is  required,  the  security  shall 
be  of  such  amount,  and  be  given  at  such  times,  and  in  such  manner  and  form,  as  the 
Court  or  a  judge  shall  direct.    R.  8.  C,  O.  LXV.  r.  6. 

The  security  must  be  **  sufficient,"  neither  illusory  nor  oppressive,  having  reg^ard 
to  the  probable  costs  likely  to  be  incurred  by  the  defendant.  Dominion  Brewery  v. 
Foster,  77  L.  T.  607. 

Aa  to  directing  security  for  proceedings  up  to  a  certain  stage  only,  see  Western  of 
Canada  Co.  v.  Walker,  10  Ch.  628.  As  to  time  for  applying,  see  Imperial  Bank  of 
China  v.  Bank  of  Hindustan,  1  Ch.  437  ;  Lydney  Co,  v.  Bird,  23  C.  D.  368. 

An  unlimited  company,  though  insolvent  and  being  wound  up,  is  not  within  this  Unlimited 
section.    See  United  Forts  Co.  v.  Hill,  L.  R.  6  Q.  B.  395 ;  Bhodes  v.  Dawson,  16  company. 
Q.  B.  D.  648  ;  Cowell  v.  Taylor,  31  C.  D.  34 ;  and  conf.  Seventh  Fast  Central  Building 
Soeiely,  61  L.  T.  109. 

A  sQcoessf  ul  litigant  whose  costs  had  been  ordered  to  be  paid  out  of  the  assets  of 
the  company,  or  by  the  liquidator,  was,  under  the  old  practice,  entitled  to  immediate 
payment  of  those  oosts  in  priority  to  the  general  costs  of  liquidation  (including 
realization).  Moms  Investment  Society,  14  C.  D,  167 ;  Dominion  of  Canada  Flumbago 
Co,,  27  C.  Div.  33 ;  and  see  R.  31  of  1890,  and  supra,  p.  277  ;  London  Metallurgical 
Co.,  (1895)  1  Ch.  768 ;  and Hounslow  Brewery  Co.,  W.  N.  (1896)  46  (as  to  costs  against 
official  receiver  personally). 

As  to  security  for  oosts  where  the  liquidator  is  suing,  see  Forms  617  and  618,  and  Security  by 
W,  FoweU  ^  Sons,  (1896)  1  Ch.  681.  liquidator. 
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CHAPTER  XXXIII. 

STAYING  ACTIONS  AND  PROCEEDINGS  AGAINST  THE  COMPANY. 


Before  the  Winding-up  Order. 

Sect.  85  of  1862.— The  Court  may  at  any  time  after  the  presentation  of  a  petition 
for  winding-up  a  company  under  this  Act,  and  before  making  an  order  for 
winding' up  the  company  upon  the  application  of  the  company,  or  of  any  creditor 
or  contributory  of  the  company,  restrain  further  proceedings  in  any  action,  suit,  or 
proceeding  against  the  company  upon  such  terms  as  the  Court  thinks  fit. 

Before  the  Judicature  Acts  it  was  the  practice,  where  a  winding-up  petUion  had 
been  presented^  to  apply  to  the  judge  to  whom  it  was  assigned  to  restrain  (under 
sect.  85  of  1862  above)  any  actions  or  proceedings  ag^ainst  the  company  wheresoever 
pending. 

The  application  was  made  by  motion  ex  parte  on  behalf  of  the  company,  or  of  a 
creditor  or  contributory,  and  it  was  well  settled  that  upon  such  an  application  an 
injunction  would  be  granted  until  the  hearing  of  the  petition  on  the  usual  under- 
taking as  to  damages.     London  and  Suburban  Batik^  19  W.  R.  950. 

As  to  restraining  actions  against  contributories  in  companies  under  Part  VH.  of 
the  Act  of  1862,  see  sect.  197  of  that  Act  in  Appendix.  That  section  in  effect  made 
{inter  alia)  sect.  85  of  1862  applicable.  JRudow  v.  Gh-eat  Britain^  ^c.  Society,  17  0.  D. 
611. 
Stay  in  lieu  of  But  by  sect.  24  (5)  of  the  Judicature  Act,  1875,  "  No  cause  or  proceeding  at  any 
injunc  on.  ^^^  pending  in  the  High  Court  of  Justice,  or  before  the  Court  of  Appeal,  shall  be 
restrained  by  prohibition  or  injunction,  but  every  matter  of  equity  on  which  an 
injunction  against  the  prosecution  of  any  such  cause  or  proceeding  might  have 
been  obtained  if  this  Act  had  not  passed,  either  unconditionally  or  on  any  terms  <nr 
conditions,  may  be  relied  on  by  way  of  defence  thereto :  Provided  always,  that 
nothing  in  this  Act  contained  shall  disable  either  of  the  said  Courts  from  directing 
a  stay  of  proceedings  in  any  cause  or  matter  pending  before  it  if  it  shall  think  fit ; 
and  any  person,  whether  a  party  or  not  to  any  sudi  cause  or  matter,  who  would 
have  been  entitled,  if  this  Act  had  not  passed,  to  apply  to  any  Court  to  restrain  the 
prosecution  thereof,  or  who  may  be  entitled  to  enforce,  by  attachment,  or  other- 
wise, any  judgment,  decree,  rule,  or  order,  contrary  to  which  all  or  any  part  of  the 
proceedings  in  such  cause  or  matter  may  have  been  taken,  shall  be  at  liberty  to 
apply  to  the  said  Courts  respectively  by  motion  in  a  summaiy  way  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either  generally  or  so  far  as  may  be  necessary 
for  the  purpose  of  justice ;  and  the  Court  shall  thereupon  make  such  order  as  shall 
be  just.*' 
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After  the  Jndioature  Act,  1875,  oame  into  operation  tlie  practice  of  restraining  How  applica- 
aotions  and  proceedings  against  companies  against  which  petitions  had  been  filed  *J^  ^^^ 
was  necessarily  modified  in  accordance  with  sect.  24  above. 

And  where,  therefore,  it  is  desired  to  stop  anj  action,  execntion,  sale  under  an 
execution,  or  other  proceeding  pending  in  the  High  Court,  the  proper  course  is  to 
apply  »x  parts  to  the  Division  in  which  the  action  or  proceeding  is  pending,  and  the 
Court,  following  the  practice  s^tled  in  London  and  Suburban  Bank,  ubi  supra,  will, 
upon  the  usual  undertaking  as  to  damages  being  given,  stay  further  proceedings 
until  the  hearing  of  the  petition  or  further  order.  Artistic  Colour  Printing  Co.,  14 
Ch.  D.  602 ;  Morriston  Fatsnt,  ^,  Co.,  W.  N.  (1877)  20 ;  Masbaeh  v.  Anderson  ^  Co., 
26  W.  R.  100  ;  W.  N.  (1877)  252  ;  Walker  v.  Banagher  Distillery  Co.,  1  Q.  B.  D. 
129 ;  Sou  #  Co.  v.  Oardden  Lodge  Co.,  3  Q.  B.  D.  235.  This  practice  was  not 
altered  by  the  Companies  (Winding-up)  Act,  1890.  General  Service  Co-operative 
Stores,  (1891)  1  Ch.  496. 

If  the  action  or  other  proceeding  is  pending  in  the  Chancery  Division  the  appli- 
cation must  be  made  to  the  judge  to  whom  the  action  is  assigned.  People's  Garden 
Co.,  1  Ch.  D.  44,  46 ;  or,  if  he  is  not  then  taking  interlocutory  business,  to  the 
judge  coupled  with  him  who  is  taking  that  business. 

The  application  in  the  EiDg*s  Bench  Division  is  usually  made  to  the  judge  at 
chambers.  Where  there  are  several  actions  pending  in  the  King's  Bench  Division, 
a  single  order  to  stay  all  can  be  obtained.  Where  execution  has  been  issued  on  a 
judgment  signed  in  a  district  registry,  the  application  to  stay  must  be  made  to  a 
judge  at  chambers. 

In  all  other  cases,  e.g.,  in  cases  of  actions  in  foreign  Courts,  or  in  the  inferior  Foreign  and 
Courts,  or  of  distress  or  sales,  application  should  (under  sect.  85,  above)  be  made  by  inferior 
motion  ex  parte  to  the  judge  to  whom  the  petition  is  assigned,  for  an  injunction  to 
restrain  the  proceeding  until  the  hearing  of  the  petition.    See  Forms  384  et  seq,, 
it^fra. 

A  County  Court,  although  having  winding-up  jurisdiction,  cannot  restrain 
actions  in  the  High  Court.  Ex  parte  Begnolds,  15  Q.  B.  D.  169  (decided  in 
bankruptcy). 

Proceedings  before  magistrates  to  recover  penalties  may  be  restrained  by  injunc- 
tion.    Briton  Medical,  ^.  Assoc.,  32  Ch.  D.  603. 

The  application  to  stay  or  restrain  (as  the  case  may  be)  should  be  supported  by  an  Affidavit, 
affidavit  as  to  the  facts,  and  if  the  application  is  made  in  the  name  of  the  company 
Bome  responsible  person  must  give  the  usual  undertaking  as  to  damages.     West' 
minster  Association  v.  Upward,  24  S.  J.  690. 


After  the  Winding-np  Order. 

Beet.  87  of  1862.— When  an  order  has  been  made  for  winding-up  a  company  After  such 
under  this  Act,  no  suit,  action,  or  other  proceeding  shall^be  proceeded  with  or  com-  order, 
menced  against  the  company,  except  with  the  leave  of  the  Court,  and  subject  to 
such  terms  as  the  Court  may  impose. 

By  sect.  161  of  1862,  «  any  order  made  by  the  Court  for  a  winding-up,  subject 
to  the  supervision  of  the  Court,  shall,  for  "  the  purpose  of  **  the  staying  of  actions, 
suits,  and  other  proceedings,  be  deemed  to  be  an  order  of  the  Court  for  winding-up 
the  company  by  the  Court." 

Sect.  163  of  1862. — When  any  company  is  being  wound  up  by  the  Court,  or  Executions, 
subject  to  the  supervision  of  the  Court,  any  attachment,  sequestration,  diutress,  or  &o«  void* 
Qxecution  put  in  force  against  the  estate  or  effects  of  the  company  after  the  oom- 
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Injunction, 
stay,  or 
transfer. 


Crown. 


Application. 


Executions. 


Sale. 


menoement  of  the  winding-up,  shall  be  yoid  to  all  intents.  [See  also  Judicature 
Act,  1873,  c.  26  (ft),  empowering  the  Court  to  grant  an  injunction  where  just  or 
convenient.] 

The  words  of  sect.  163  are  controlled  hj  sect.  87,  and  the  Court  maj  therefore 
allow  attachments,  &o.  to  proceed. 

An  application  to  rectif  j  the  register  under  sect.  35  of  1862  is  within  sect.  87  of 
1862.     Ontcard  Buildinff  Society^  (1891)  2  Q.  B.  463. 

Sect.  85,  supra^  only  applies  prior  to  the  winding-up  order,  but  after  the  order 
has  been  made  actions  and  proceedings  (other  than  actions  and  proceedings  in  the 
High  Court)  commenced  or  taken  in  violation  of  sect.  87  of  the  Act  of  1862,  wiU  be 
restrained  upon  the  application  of  the  liquidator  or  some  other  person  interested. 
And  as  to  actions  and  proceedings  in  the  High  Court,  application  can  be  made 
therein  to  stay  proceedings,  or  an  order  for  transfer  can  be  obtained  under  B.  42  of 
1903,  or,  as  regards  mortgagees'  and  debenture  holders'  actions,  to  the  Lord 
Chancellor  (see  Chap.  XLI.),  and  application  may  then  be  made  to  stay  proceedings 
or  otherwise  as  may  be  thought  fit.  See  Chap.  XLI.  as  to  transfer,  and 
Chap.  XXXIV.  as  to  when  leave  to  proceed  will  be  gfiven. 

The  sections  above  set  out  do  not  afPect  proceedings  by  the  Crown.  Henley  %  Co,^ 
9  Ch.  D.  469  ;  Oriental  Bank  Corporation^  28  Ch.  D.  643. 

After  a  winding-up  order  has  been  made,  the  liquidator  or  provisional  liquidator 
should  take  steps  to  stop  all  unnecessary  proceedings,  and  to  protect  the  property 
of  the  company.  In  some  cases  it  may  be  wise  to  obtain  a  transfer  of  the  proceed- 
ings to  the  Winding-up  Court.  See  Chap.  XLI.  The  liquidator  Ehould  in  each 
case  consider  whether  the  subject-matter  of  the  action  is  one  which  can  be  dealt 
with  in  the  winding- up,  or  whether  the  Court  would  give  leave  to  proceed  (see 
Chap.  XXXIV.),  or  whether  it  would  be  better  to  let  the  action  proceed,  in  which 
case  he  will  take  steps  to  obtain  leave  to  defend.     See  Chap.  XXXII. 

Where  any  person  acts  in  violation  of  sect.  87  of  1862  application  should  be  made 
to  stay  or  restrain  the  proceeding.  If  the  proceeding  is  in  the  High  Court  the 
application  should,  regard  being  had  to  sect.  24  of  the  Judicature  Act,  1875  (»upra^ 
p.  402),  be  made  by  summons  in  the  action.  If  the  action  is  only  threatened,  appli- 
cation can  be  made  by  summons  or  motion  in  the  winding-up  to  restrain.  If  the 
action  or  proceeding  is  in  the  County  Court  the  application  can  be  in  the  winding-up 
by  summons.     See  further,  aupra^  p.  403. 

As  to  restraining  a  distress  when  the  assets  are  covered  by  debentures,  see 
Sarpur's  Cycle  Fittings  Co.,  (1900)  2  Ch.  731. 

There  are,  of  course,  numbers  of  cases  in  which  there  is  no  necessity  for  an 
action,  as  the  claim  can  be  readily  disposed  of  in  the  winding-up  at  a  very  small 
expense. 

As  to  executions  and  sequestrations,  whether  these  can  be  restrained  depends  on 
the  position  in  which  matters  stood  at  the  commencement  of  the  winding-up.  If 
the  sheriff  was  then  in  possession,  the  execution  has  been  <*  put  in  force"  before, 
not  after,  the  commencement  of  the  winding-up,  and  accordingly  the  Court  will  not 
interfere.  Great  Ship  Co.,  4  D.  J.  &  S.  63;  London  and  Devon  Biteuit  Oo,,  12  £q. 
190.  Because,  unless  there  is  reason  to  doubt  the  bonajidet  of  the  execution  creditor 
{Perkuui*  Bread  Co,,  7  C.  D.  371),  the  execution  creditor  has  become  a  secured 
creditor  {Frintiny,  ^.  Co.,  8  C.  D.  535);  but  a  sale  is  a  *' proceeding"  within 
sect.  87,  and  the  Court  has  jurisdiction  to  restrain  the  sale.  S,  C,  and  In  re  Taylor^ 
8  C.  D.  183 ;  Hille  India  Rubber  Co.  (2),  W.  N.  (1897)  20. 

Nevertheless  it  requires  a  very  strong  case  to  induce  the  Court  to  prevent  a  sale 
in  such  cases.     Hili  Pottery  Co.,  1  £q.  649 ;  Flae-yn-Mhowye  Coal  Co.,  4  Eq.  689. 
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Bat  where  an  exeontion  is  aroided  hj  sect.  163  it  is  avoided  altogether,  and  the 
creditor  retains  no  interest  under  it.     JSx  parte  Fourdrinier,  21  C.  D.  610. 
.  So,  too,  a  garnishee  order  nisi  served  before  the  presentation  of  the  petition  is  Garnishee 
thereby  "  pnt  in  force/*  and  the  Court  wiU  not  interfere.     Stanhope  Siiksione  Co.^  order. 
11  CD.  160;  Pirintinff,  ^c,  Co,,  8  C.  D.  635.    The  judgment  creditor  is  a  secured 
creditor. 

Sect.  45  of  the  Bankruptcy  Act,  1883,  restricting  the  rights  of  creditors  under 
attachments  of  debts,  is  not  made  applicable  by  sect.  10  of  the  Judicature  Act, 
1875,  to  the  winding-up  of  insolvent  companies.  National  United  Investment  Cor^ 
poraiion,  (1901)  1  Ch.  950. 

Where,  however,  the  sheriff  is  not  in  possession  at  the  time  when  the  petition  is 
presented,  the  Court  will,  as  a  general  rule,  interfere  and  stop  the  execution 
{London  and  Devon  Biscuit  Co.,  12  Eq.  190 ;  Dimson's  Estates  Co.,  19  Eq.  202 ;  He 
Iron  Co.,  20  C.  D.  442 ;  Thtirso  Gas  Co.,  42  C.  D.  488) ;  and  the  liquidator  should 
not  proceed  by  interpleader.     Westbury  v.  Tungy  ^  Co.,  (1892)  1  Q.  B.  17. 

A  creditor  will  not  be  allowed,  after  the  commencement  of  a  windlug-np,  to  Property 
attach  property  of  the  company  abroad  {Onentallnland  Co.,  9  Oh.  557;  but  see  abroad, 
Maudslay,  Sons  #  Field,  (1900)  1  Ch.  602) ;  nor  will  shareholders  be  allowed  to  pro- 
ceed abroad.    Scottish  Paeijie,  W.  N.  (1886)  63.    But  as  to  judgment  in  rem,  see 
Minna  Craig  Co.  v.  Chartered,  ^c.  Bank,  (1897)  1  Q.  B.  55,  4 GO.    And  as  to  voluntary 
winding-up,  see  Klattber  v.  Weill,  17  T.  L.  R.  844.     On  the  other  hand,  a  secured  Secured 
creditor  will  not  be  restrained  from  enforcing  his  secuiity  {Lloyd  v.  David  Lloyd  ^  creditor. 
Co.,  6  C.  Div.  339 ;  Re  Wanter,  (1891)  1  Ch.  805 ;   West  Cumberland  Co.,  (1893)  1  Ch. 
713) ;  but  he  may  have  to  pay  costs  if  he  proceeds  without  leave.     S.  C. 

A  person  who  is  improperly  restrained  should  apply  to  discharge  the  injunction, 
or  he  may  lose  his  security.  Thomas  ▼.  Patent  Lionite,  17  C.  Div.  257 ;  In  re  Wood, 
23  C.  Div.  644 ;  but  consider  Fx  parte  Bocke,  6  Ch.  795. 

The  Court  may  restrain  a  British  subject  who  is  within  the  jurisdiction  from  Foreign 
suing  a  company  in  a  foreign  Court.     Korlh  Carolina  Co.,  W.  N.  (1889)  62 ;  Central  litigation. 
Sugar  Factories  of  Brazil,  (1894)  1  Ch.  369 ;  but  see  Maudslay,  Sons  ^  Field,  supra. 

For  inquiry  as  to  damages  pursuant  to  undertaking,  see  Form  387. 

As  to  transfer  of  actions  and  proceedings,  see  infra,  p.  581.  Transfer. 

( Title  of  Action.)  I'orm  364. 

1.  The  above  action  was  commenced  by  writ  issued  the day  of  Affidavit  of 

,  and  a  copy  of  the  sd  writ  is  now  exhibited  to  me  marked .     ^^^""^^ 

2.  I  am  a  creditor  of  the  dft  coy  for /.,  and  the  coy  having  support  of 

neglected,  notwithstanding  repeated  demands,  to  pay  the  sd  sum,  I,  JJ^I!°*^°^ 
on  the of ,  presented  a  peton  to  Her  Majesty's  High  Ct  of 

Justice  praying  for  a  compulsory  winding-up  of  the  sd  coy,  and  the 
day  of '  has  been  duly  fixed  for  the  hearing  of  the  sd  peton. 

3.  I  am  informed  by of \^tate  source  of  information']  and 

believe  that  the  sd  coy  is  largely  indebted,  and  is  insolvent. 

4.  In  the  circumstances,  I  submit  that,  in  accordance  with  the  usual 
practice  in  sach  cases,  further  proceedings  in  the  said  action  ougbt 
to  be  stayed  until  the  hearing  of  the  sd  peton  or  the  further  order 
of  the  Ct. 
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Form  366.  (  Title  of  Action.) 

1 .  The  above  action  is  an  action  for  damages  for  breacli  of  contract. 

2.  On  the of a  peton  was  presented  to  this  Honourable 


Another  b' 

Srovisionfi] 
qnidator. 


Ct  by  A.  B.,  a  creditor  of  the  sd  coy,  praying  for  a  compulsory  wind- 
ing-up order,  on  the  ground  that  the  coy  is  insolvent  and  xmable  to 

pay  its  debts,  and  the of has  been  duly  fixed  for  the  hearing 

of  the  sd  peton. 

3.  By  order  of  the  Honourable  Mr.  Justice ,  made  on  the  — ^ 

of ^  in  the  matter  of  the  sd  winding-up,  I  was  appointed  prov 

liqr  of  the  sd  coy  [and  I  have  given  security  as  required  by  the  sd 
order].    The  sd  order  is  now  exhibited  to  me  marked . 

4.  From  the  investigation  of  the  affairs  of  the  sd  coy  which  as  such 
prov  liqr  I  have  made  I  believe  that  the  sd  coy  is  insolvent. 

5.  I  submit,  &c. 


Form  366.  Take  notice,  &o.  [^see  Form  9],  on  the  part  of  A.  B.,  the  petr  named 
in  the  peton  for  the  winding-up  of  the  above-named  coy  presented  in 
this  matter  on  the day  of ,  that  C.  D.,  of ,  may  be  re- 


Notioeof 
motion  by 
petitioner  to 
restrain  pro- 
ceedings in 
County  Court. 


strained  until  the  hearing  of  the  sd  peton,  or  until  further  order,  from 
further  proceeding  with  the  action  brought  by  him  in  the  County  Ot 
of holden  at against  the  sd  coy. 


Form  367. 

Notice  of 
motion  by 
liquidator  to 
restrain  pro- 
ceedings in 
Court  other 
than  High 
Court. 


Take  notice,  &c.  [see  Form  9],  on  the  part  of 
above-named  coy,  that  ,  of  ,  and  


— ,  the  liqr  of  the 
of  ,  may  be 


restrained  from  further  proceeding  with  an  action  brought  by  them 
against  the  above-named  coy  in  [state  C^],  and  that  they  may  be 
ordered  to  pay  the  costs  of  this  applicon. 

There  must  be  an  afiOdavit  of  the  plaintiffs. 


Form  368.       Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above- 

Qj^^j,  named  coy,  the  petrs,  &c.,  and  for  S.,  prov  off  liqr,  &c.,  and  the  sd  S. 

restraining       by  his  counsel  undertaking  to  abide  by  any  order  this  Ct  may  make  as 

^tira^^"^  to  damages,  in  case  the  Ct  shall  hereafter  be  of  opinion  that  the  N. 

Coy  has  sustained  any  by  reason  of  this  order  which  the  sd  petrs  ought 

to  pay,  Order  that  the  N.  Coy  be  restrained  until  the  hearing  of  the 

sd  peton,  or  the  further  order  of  this  Ct,  from  taking  any  further 

proceedings  in  the  action  by  them  against  the  sd  petrs  in  the  County 

Ct  of  Lancashire,  holden  at  Oldham,  in  the  county  of  L.    Derbyshire 

Wagon  Co.,  M.  R,  12  July,  1879. 
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Upon  motion  this  day  for  L.,  the  petr,  &c.  [ustml  undertaking  hy    Form  359. 
petr\^  this  Ct  doth  order  that  A.,  B.,  and  0.  resply,  and  their  respective  XnothCTi 
agents,  be  restrained,  until  after  the  hearing  of  the  sd  peton  or  further 
order,  from  taking  any  further  proceedings  in  the  actions  brought  by 
them  against  the  above  coy  mentd  in  the  schedule  hto.    And  order 

that and resply,  and  their  respective  agents,  be  restrained 

until  after  the  hearing  of  the  sd  peton  from  selling  under  the  execution 
issued  by  them  against  the  sd  coy,  and  mentd  in  sd  schedule.  Banbury 
Colour  Co,^  Chitty,  J.,  9th  May,  1884.  A.  612.  Schedule,  with  four 
columns,  headed  resply:  (1)  Name  and  address  of  pit  or  person 
sought  to  be  restrained;  (2)  Ct  in  which  proceedings  taken; 
(3)  Nature  of  proceedings ;  (4)  Amount. 

The  proceedings  in  the  above  case  were  all  in  County  Courts.   For  order  restrain- 
ing actions  in  Mayor's  Court,  see  Ji6  Knights  ^  Co.y  Bacon,  V.-C,  16th  January, 

1884. 


UX>on  motion  for   the  association,   &c.   [usual  undertaking  as    to   Form  360. 
damages^   Order  that  B.   be  restrained    from    taking    any  further  q^^ 
proceedings  upon  the  summons  issued  by  him  in  the  Bow  Street  restraining 
Police  Ct  against  the  sd  association.     Briton  Medical  Association^  pro^dSSge. 
Kay,  J.,  18th  Feb.  1886,  A.  181 ;  82  Ch.  Div.  603. 


The  summons  above  mentioned  was  for  penalties.  See  also  Britcn  Life  Ch,f 
W.  N.  (1888)  121. 

For  order  restraining  proceedings  under  summons  for  rates,  see  FUnt  Coal  Co., 
66  L.  T.  16.  And  see  Preferential  Payments  in  Bankruptcy  Act,  1888,  in 
Appendix  A.,  infra. 


XJx>on  motion  this  day  made  unto  this  Ct  by  counsel  for  A.,  the   Form  361. 
petr  named  in  the  peton  preferred  unto  this  Ct  on  the  6th  March,  1891,  j^j^^^^on 
and  upon  reading  the  a£Pt  of,  &c.,  and  the  sd  A.,  by  his  counsel,  against 
undertaking,  &a  [as  to  damages^,  This  Ct  doth  order  that  the  high  ^^^"^ 

bailiff  of  the  County  Ct  of ,  holden  at ,  and  H.,  be  restrained 

from  selling  and  taking  any  further  proceedings  on  the  execution  levied 
upon  the  goods  of  the  B.  Coy,  limtd,  at  the  instance  of  the  sd  H.,  until 
the  hearing  of  the  sd  peton.  British  and  Foreign  Refrigerating  Co. 
(1891,  B.  0100),  North,  J.,  12th  March,  1891.    A.  276. 


Upon  motion,  &c.,  for  the  liqr  of  coy,  &c.,  Order  that  the  high  Form  362. 
bailifE  of  the  County  Ct  of  Yorkshire,  holden  at  K.,  do  forthwith  with-  Another, 
draw  from  the  premises  of  the  coy  entered  upon  by  him  pursuant  to  a 
warrant  of  execution  directed  to  him,  and  issuing  out  of  the  Shoreditch 
County  Ct  of  Middlesex,  holden  at,  &c.,  under  a  judgment  obtained  by 
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B.,  of -,  in  an  action  commenced  by  him  against  the  sd  coy,  as  in 

the  sd  afPt  of  C.  mentd.  And  order  that  the  ed  high  bailiff  do  deliver 
up  the  possession  of  the  sd  premises  to  the  sd  liqr.  And  order  that 
the  sd  action  be  transferred  from  the  sd  Shoreditch  County  Ct,  &c., 
to  the  sd  Tice-Chancellor.  Hull  Central  Drapery  Co.^  Hall,  T.-C, 
5th  April,  1879.     A.  866. 


Form  363. 

Order 

restraining 

several 

actions 

against 

company. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  petrs, 

Warren's,  &c.  Coy,  limtd,  whose  registered  office  is  situate  at , 

and  of  M.  and  C,  the  liqrs  thof,  the  petrs  named  in  the  peton  preferred 
by  the  sd  petrs  unto  Her  Majesty's  High  Ct  of  Justice,  on  the 
11th  March,  1886,  for  an  order  continuing  the  winding-up  of  the  sd 
coy  under  the  supervision  of  the  Ct,  and  upon  reading  an  afft  of  R, 
filed,  &c. : 

This  Ct  doth  order  that  F.  and  Sons,  and  the  several  other  persons 
whose  names  are  set  forth  in  the  first  colimm  of  the  schedule  hereto  as 
pits  in  the  actions  against  the  sd  Warren's,  &c.  Coy,  Limtd,  specified 
in  the  third  column  of  the  sd  schedule,  and  the  solors  of  such  persons 
resply,  be  restrained  until  after  the  hearing  of  the  sd  peton,  or  further 
order,  from  further  proceeding  in  the  sd  actions  commenced  by 
them  against  the  sd  coy,  as  in  the  sd  schedule  mentd,  and  in  cases 
where  judgment  has  been  obtained,  from  issuing  or  levying  execution 
upon  the  goods  and  effects  of  the  sd  coy  in  respect  of  any  such  judg- 
ments, and  also  from  commencing  any  other  actions  against  the  sd  coy 
for  the  same  matters.  Warren' s,  Sfc,  Co.,  Bacon,  V.-C,  13th  March, 
1886. 


Form  364. 

Order  of 
Queen's 
Bench  Divi- 
sion staying 
proceediDgs. 


Upon  hearing  counsel  for  the  D.,  &o.  Coy,  Limtd,  and  for  S.,  the 
prov  liqr,  and  upon  reading  the  affts  of  G.,  and  the  sd  liqr  by  his 
counsel  undertaking  to  abide  by  any  order  this  Ct  may  make  as  to 
damages,  in  case  the  Ct  or  a  judge  shall  hereafter  be  of  opinion  that 
the  pit  in  this  action  shall  have  sustained  any  by  reason  of  this  order 
which  the  sd  S.  ought  to  pay.  Order  that  all  further  proceedings  in 
this  action  be  stayed  until  the  hearing  of  the  sd  peton.  Osbom  v. 
Derbyshire,  ^c.  Co,,  Q.  B;  Div.,  Field,  J.,  4th  July,  1879. 


Form  365.       Upon  the  applicon  of  the  sherifi  of  Yorkshire,  and  upon  hearing  the 
solors  for  the  applicant  and  for  A.  (off  liqr)  and  others,  &c. : 

It  is  ordered  that  the  sd  sheriff  do  forthwith  withdraw  from  posses- 
sion of  the  goods  seized  by  him  under  the  writ  of  /.  /a,  issued  in  the 
above-named  matter  and  claimed  by  W.  and  P. 


Order,  on 
interpleader 
application, 
for  aheiiil  to 
withdraw. 
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And  it  is  ordered  that  A.,  the  off  liqr  of  the  aboye-named  coy,  do  pay 
to  the  sheriff  of  Yorkshire  the  sum  of  19/.  8».  8c?.  for  his  ascertained 
costs  of  this  applicon,  including  therein  his  possession  money,  and  also 
do  pay  to  "W.  and  P.  the  sum  of  16/.  5».  Sd,  for  their  ascertained  costs 
of  this  applicon,  and  that  the  sd  off  liqr  be  allowed  the  payments  so 
to  be  made  and  his  costs  of  this  applicon  out  of  the  assets  of  the  sd 
society. 

And  it  is  ordered  that  no  action  is  to  be  brought  against  the  sd 
sheriff  for  the  seizure  of  the  sd  goods.  Belle-Vue  Freehold  Land 
Society,  Chitty,  J.,  15th  April,  1885. 

Ab  to  costs  when  a  married  woman  fails  in  a  claim,  see  Nunn  ^  Co,  v.  Ty«on, 
(1901)  2  K.  B.  487. 

As  to  payment  into  Court  in  case  of  a  second  seizure  after  payment  into  Court  to 
abide  result  of  an  interpleader,  see  KotehU  y.  Golden  Sovereigns,  Ltd,,  (1898)  2  Q.  B. 
164. 

As  to  ordering  a  sale  in  case  of  interpleader,  see  Faqum,  Ltd.  v.  Sobinton,  85 
L.  T.  5. 


Upon  the  applicon. of  A.,  the  prov  off  liqr  of  the  above-named  coy,    Form  366. 


by  summons,  &c.,  Order  that  the  sheriff  of  Durham  do  give  up  to  the  Order  on 
prov  off  liqr  of  the  sd  coy  all  ppty  in  his  possession,  under  or  by  virtue  *^®f^  ^ 
of  any  execution  on  a  judgment  against  the  sd  coy  at  the  suit  of  J.  N.  but  execution 
and  C.  N.,  trading  as,  &c.,  and  that  the  sd  ppty  be  sold   in  the  creditor's 
winding-up  of  the  sd  coy,  and  that  a  separate  account  be  kept  and  prese^ed. 
taken  of  the  proceeds  of  the  ppty  seized  by  the  sd  sheriff  under  the 
sd  writ ;  and  order  that  the  sd  execution  creditors  do  have  the  same 
priority,  against  the  proceeds  of  the  ppty  seized  by  the  sd  sheriff  and 
sold,  as  they  would  have  had  if  it  had  been  sold  by  the  sd  sheriff  with- 
out prejudice  to  their  right  as  creditors  in  the  winding-up,  and  that  they 
be  at  liberty  to  apply  in  Chambers  in  the  sd  winding-up  if  the  sale  be 
unreasonably  delayed,  and  that  the  costs  of  all  parties  of  this  applicon 
and  the  charges  of  the  sd  sheriff  properly  payable,  including  his 
poundage,  and  including  in  the  costs  of  the  sd  J.  N.  and  C.  N.  the 
costs  of  and  incidental  to  the  staying  of  the  sale  under  their  writ  of 
execution,  be  taxed  by  the  taxing-master  and  pd  out  of  the  assets  of 
the  sd  coy.    And  order  that  the  sd  prov  off  liqr  do  pay  the  amount  of 
the  costs  incurred  by  reason  of  such  distress,  and  be  allowed  the  same 
on  passing  his    account.      South    Durham    Brewery   Co,,  ^^J,  J.y 
9th  April,  1885.     B.  448. 

An  order  as  aboye  is  sometimes  made  when  an  execution  is  valid  and  a  sale  by 
the  sheriff  would  damage  the  property.  See  Mill  Property  Co,,  I  Eq.  649;  Flas-yn' 
Mhowye  Co,,  4  £q.  689  ;  Granville  Motel,  Reg.,  1895. 

This  order  was  followed  by  Byrne,  J.,  and  the  effect  applied  to  other  execution 
creditors  who  had  lodged  their  writs  before  the  winding-up  commenced.  Sille 
India  Jtubber  Co.  (2),  W.  N.  (1897)  20. 
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Upon  the  applicon  by  summons,  dated,  &o.,  of  8.,  the  off  recr  and 
prov  liqr  of  the  above-named  coy,  and  upon  hearing  the  solors  for  the 
applicant,  and  for  A.,  the  execution  creditor,  and  upon  reading  the 
judgment  dated  the  15th  Aug.  1895,  in  [^describe  action]  the  peton  of 
0.  preferred  imto  this  Ct  on  the  1 7th  Dec.  1 895,  for  the  winding-up 
of  the  above-named  coy,  and  the  order  dated  the  20th  Dec.  1895 
[appointing  interim  prov  Uqr],  And  both  parties  by  their  solors  con- 
senting to  this  order.  It  is  ordered  that  the  sheriff  of  G.  do  go  out  of 
possession  and  do  give  up  to  the  off  recr  and  prov  liqr  of  the  sd  coy 
all  ppty  in  his  possession  under  or  by  virtue  of  any  execution  on  a 
judgment  against  the  sd  coy  at  the  suit  of  the  sd  A.,  the  sd  A.  to  have 
the  same  charge  on  the  ppty  of  the  sd  coy  in  the  hands  of  the  sd 
sheriff  for  the  payment  of  his  judgment  debt  and  costs  as  if  such  ppty 
had  been  sold  by  the  sd  sheriff  under  the  writ  of  fi^fa.  before  the 
peton  for  the  winding-up  the  sd  coy  was  presented.  And  the  sd  A.  is 
to  be  at  liberty  to  apply,  in  case  his  sd  judgment  debt  and  costs  are 
not  pd  within  one  month  from  the  date  of  this  order,  for  directions  as 
to  the  realization  of  the  sd  ppty  now  in  possession  of  the  sd  sheriff. 
And  it  is  ordered  that  the  costs  of  the  applicant  and  of  the  sd  A.  of 
and  relating  to  this  order  and  the  charges  of  the  sd  sheriff  properly 
payable,  including  his  poundage,  be  taxed  and  pd  out  of  the  assets  of 
the  sd  coy.  Queen's  Hotel,  Cardiff  (00293  of  1895),  Hood,  Eeg., 
24th  Dec.  1895. 

The  above  order  was  made  after  petition  presented  and  interim  provinonal 
liquidator  appointed. 


Form  366b. 

Another, 
without  pre- 
judice to 
claims. 


Upon  the  applicon  of  F.,  the  liqr  of  the  above-named  coy,  by 
summons,  dated,  &c.,  and  upon  hearing  counsel  for  the  applicant  and 
for  W.  and  the  solors  for  T.  and  for  the  sheriff  of  Staffordshire,  and 
upon  reading,  &c.  It  is  ordered  that  the  sheriff  of  Staffordshire  do 
give  up  to  the  applicant,  as  the  liqr  of  the  sd  coy,  all  ppty  in  his 
possession  under  or  by  virtue  of  any  executions  or  judgments  against 
the  sd  coy  at  the  respive  suits  of  the  sd  "W.  and  of  the  sd  T.  upon 
payment  by  the  sd  liqr  out  of  the  assets  of  the  sd  coy  of  the  costs, 
charges,  and  expenses  of  the  sd  sheriff  properly  payable  in  respect  of 
the  sd  executions  and  consequent  thereon,  including  his  poundage 
(such  costs,  charges,  and  expenses  to  be  taxed).  And  order  that  such 
payment  is  to  be  without  prejudice  to  the  question  by  whom  the  sd 
costs,  charges,  expenses,  and  poundage,  or  any  part  thof ,  are  ultimately 
to  be  borne.  And  order  that  the  sd  liqr  be  at  liberty  to  sell  such  ppty, 
together  with  the  other  assets  of  the  sd  coy,  but  until  such  sale  the  sd 
liqr  is  to  hold  the  sd  ppty  and  any  articles  for  the  completion  of  which 
the  same  or  any  part  or  parts  of  such  ppty  may  be  used,  and  the  pro- 
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oeeds  of  sale  of  all  such  ppty,  and  of  the  articles  in  the  completion  of 
which  any  of  such  pptj  may  have  been  used  up  to  and  including  the 
sum  of  300/.,  subject  to  such  order  as  the  Ct  may  make  as  to  the 
claims  of  the  sd  execution  creditors,  or  either  of  them,  for  debts,  costs, 
and  expenses.  And  order  that  no  action  be  brought  against  the 
sherifE  for  the  seizure  of  the  sd  goods.  And  order  that  the  costs  of 
all  parties  other  than  the  sd  sheriff  of  and  incidental  to  the  sd  applicon 
be  reserved  to  be  dealt  with  by  the  Ct  on  the  hearing  of  the  summons 
issued  by  the  sd  execution  creditors,  and  dated,  &c.  Fleet  Cycle  Co. 
(00201  of  1898),  Channell,  J.,  vac.  judge  at  Chambers,  12th  Oct. 
1898. 


Declare  that  the  Ct  is  of  opinion  that  Mr.  Taylor  is  entitled  to  the   Form  367. 
same  charge  on  the  assets  of  the  coy  in  the  hands  of  the  shenfE  as  if  Execution 
such  assets  had  been  sold  by  the  sherifE  under  the  writ  oiji.fa,  before  ^editor  giren 
the  peton  for  winding-up  the  coy  was  presented ;  and  order  that  the  *"^' 

sheriff  go  out  of  possession  and  deliver  the  assets  in  his  possession  to 
the  liqrs ;  and  order  the  liqrs  to  sell  forthwith  sufficient  assets  to  raise 
the  amount  due  to  Mr.  Taylor  in  respect  of  the  three  bills  for  5,000/., 
and  interest  at  4  p.c,  and  costs,  and  out  of  the  proceeds  of  such  sale 
pay  Mr.  Taylor  the  amount  of  his  judgment  debt  and  interest  at  4  p.c. 
thereon  from  the  signing  of  the  judgment,  and  costs,  and  the  costs  of 
both  motions,  and  pay  the  costs  of  the  sheriff.  Liberty  to  Mr.  Taylor 
to  apply  in  case  the  liqrs  do  not  seU  forthwith.  Taylor  y.  Bailway 
Steel  and  Plant  Co,,  HaU,  V.-C,  18th  Feb.  1878,  8  C.  D.  183. 

The  above  order  was  made  after  the  order  for  transfer  [Form  667,  infra]  had 
been  made.  The  creditor  was  thos  dealt  with  because  he  had  been  nnf  airly  delayed 
by  the  company.  See  similar  orders,  Eill  Pottery  Co.y  1  Eq.  619 ;  Flas-yn^Mhowys 
a>.,  4  Eq.  689;  and  see  Re  Riehards,  11  C.  D.  676.  But  the  authority  of  these 
» is  doubtful.    See  Vron  Colliery  Co,,  20  C.  Diy.  442. 


Upon  the  applicon  of  B.,  proy  off  liqr,  and  upon  hearing  the   Form  368. 
solors  for  the  applicant,  and  for  the  pit  in  the  action,  &c..  Order  Liberty  to 
that  the  sd  prov  off  liqr  be  at  liberty  to  pay  to  the  sd  L.,  pit  in  the  sd  P»y  o^t 

action  of  ,  and  to  the  sd,  &c.  [other  pits  in  other  actions'],  the  ci^tore^ 

amount  of  ppal,  interest,  and  costs,  including  sheriff's  fees,  to  the 
sd  pits  resply  in  full,  and  the  costs  of  this  applicon,  such  costs  to 
be  taxed  by  the  taxing  master,  in  case  the  parties  differ,  out  of  the 
assets  of  the  coy.  City  of  London  Co-operative,  Hall,  V.-C,  9th  March, 
1881.    A.  626. 

In  the  above  case  the  execution  had  been  duly  levied  before  the  commencement  of 
the  winding-up. 
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Order 
restraining 
proceedings 
against  ship, 


Form  869.  Upon  motion,  &o.,  Award  an  injunction  a^nst  E.  &  E.,  trading  as 
Ellis  &  Co.,  of  Liverpool,  &c.,  to  restrain  them  and  each,  and  every  of 
them,  their  attorneys  and  agents,  from  proceeding  farther  in  certain 
causes  and  suits  instituted  by  them  resply  in  the  foreign  Ots  at  Hayre 
against  the  steamship  or  vessel  A.,  her  tackle,  apparel,  and  furniture^ 
the  ppty  of  the  sd  coy,  and  against  M.  to  restrain  him  from  prosecuting 
or  commencing  any  proceedings  against  the  sd  steamship  or  vessel  A., 
or  doing  any  act  to  cause  the  arrest  of  the  sd  vessel,  until  the  further 
order  of  this  Ct ;  and  this  order  is  to  be  without  prejudice  to  such 
rights  (if  any)  as  the  sd  M.  has  against  the  sd  steamship  or  the 
proceeds  of  sale  thof.  Liverpool,  Sfc,  Co,,  M.  R.,  29th  July,  1875. 
B.  1275. 

The  arrest  of  a  vessel  is  a  proceeding  within  sects.  85,  87,  and  a  sequestration 
•within  sect.  163  of  the  Companies  Act,  1862.  Australian  Direct  Co.,  20  Eq.  325  ; 
Bio  Grande,  ^c.  Co.,  5  C.  Div.  282. 

As  to  judgment  in  rem  in  foreign  Court,  see  Minna  Craig  Co,  v.  Chartered,  ^. 
Bank,  (1897)  1  Q.  B.  460. 


Form  370.        Upon  the  applicon  of  T.,  and  it  appearing  that  the  sd  T.  is  entld 
Order  giving    to  a  lien  upon  the  steamship  Sesios  of  322/.  due  to  him  as  wages  and 

effect  to  ship-   subsistence  money  as  master  of  the  sd  steamship  &om to , 

master  s  lien.  - 

being  the  date  of  the  arrival  of  the  sd  ship  at  the  port  of  London,  in 

priority  to  all  other  claims  against  the  sd  ship.  Order  that  the  [off] 

liqr  do  pay  such  sum  of  322/.  to  the  sd  T.  out  of  the  assets  of  the  coy 

comiDg  to  his  hands,  together  with  the  sum  of  5/.  5«.  6(/.,  being  the 

amount  of  the  ascertained  costs  of  the  sd  T.  of  this  applicon.     Olobe 

Steamship  Co,,  Chitty,  J.,  29th  July,  1884.    A.  1216. 


Form  371. 

Order 
restraining 
proceeding 
m  foreign 
Court. 


Upon  the  applicon  of  off  liqr,  &c.,  Order  that  C.  be  restrained  from 
further  proceeding  against  the  off  liqr  in  the  Commercial  Ot  of  the 
Island  of  Malta  with  reference  to  a  sum  of  1,000/.,  deposited,  &c. 
Costs  of  sd  proceeding  in  Malta  and  of  applicon  to  be  reserved. 
General  Works  Co,,  Bacon,  V.-C,  20th  Nov.  1879.    A.  2177. 

Injunction  to  restrain  Scotch  action.    See  Hermann  Loog,  36  C.  D.  502  ;   Tkurto 
Oas  Co,,  42  C.  D.  488. 
For  orders  restraining  landlord  and  others  from  distraining,  see  Forms  384  et  teq. 
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CHAPTER  XXXIV. 

LIBEETY  TO  SUE  AND  PROCEED  AGAINST  C?OMPANY. 

8eet.  87  of  1862. — When  an  order  has  been  made  for  winding-up  a  company  No  action 
under  this  Act,  no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  J'^^thout 
commenced  against  the  company  except  with  the  leave  of  the  Court,  and  subject  to 
Buoh  terms  as  the  Court  may  impose. 

Sect.  168  of  1862. — ^Where  any  company  is  being  wound  up  by  the  Court,  or  Eseoutioni*, 
subject  to  the  supervision  of  the  Court,  any  attachment,  sequestration,  distress  or  &o.,  void, 
execution  put  in  force  against  the  estate  or  effects  of  the  company  after  the  com- 
mencement of  the  winding-up  shall  be  void  to  all  intents. 

Sect.  163  muKt  be  read  with,  and  is  to  a  certain  extent  controlled  by,  sect.  87. 
EiggimhatP  Mills  and  Spinning  Co.y  (1896)  2  Ch.  544,  551. 

As  to  applications  to  stay  proceedings  in  contravention  of  the  above  sections,  see  Staying 
Chap.  XXXIII.  proceedings. 

Where,  after  a  winding-up  order  has  been  made,  a  company  appeals  to  the  Court 
of  Appeal  against  an  adverse  decision  of  the  High  Court  in  an  action,  the  plaintiff 
may  appeal  to  the  House  of  Lords  without  leave.  Humber  ^  Co,  v.  John  6r\ffitht 
CycU  Cb.,  85L.  T.  141. 

Leave  to  commence  or  proceed  must  be  obtained  from  ''the  Court,"  t.^.,  the  How  leave 
Court  in  which  the  winding-up  is  conducted.    Rio  Orande  Co.,  5  C.  Div.  282.  obtained. 
The  leave  may  be  given  on  an  ex  parte  application.     Williama  v.  Bristol,  ^c,  Co,, 
39  L.  J.  Ch.  504.    But,  as  a  rule,  leave  should  only  be  given  on  a  summons  or 
motion  served  on  the  liquidator.     Western  and  Brazilian  Telegraph  Co,  v.  Bibby, 
42  L.  T.  821. 

In  determining  whether  to  g^ve  leave  or  not,  the  Court  considers  the  question  of  Where  leave 
convenience  and  the  special  oironmstancee  of  the  case.  St,  Cuthbert  Lead  Co,,  given. 
35  Beav.  384.  Thus,  where  a  shareholder  has,  before  the  commencement  of  the 
winding-up,  brought  an  action  for  rescission  of  contract  on  the  ground  of  mis- 
representation, leave  to  proceed  is  generally  g^ven,  especially  where  there  is  a 
serious  question  to  be  tried,  or  where  the  directors  are  also  sued  in  the  action  for 
damages,  or  where  there  are  several  such  actions.  Hall  v.  Old  Talargoeh,  ^,  Co., 
8  0.  D.  749. 

So,  also,  whenever  it  is  desired  to  oommenoe  or  continue  proceedings  against  Debenture 
some  person  or  persons  outside  the  winding-up  jurisdiction,  and  the  company  is  a  aotions. 
necessary  party  thereto,  leave  will  be  given.      Bio  Orande  Co,,  6  C.  Div.  282; 
Marshall  v.  Olamorgan  Co.,  7  Eq.  129.    So  debenture  holders  and  secured  creditors 
are  generally  given  leave  to  proceed.    See  Form  377)  and  note  thereto. 

As  to  the  title  of  the  writ  of  summons  in  a  debenture  holder's  action,  and  assign* 
ing  it  to  the  winding-up  judge,  see  Fiaotioe  Master's  Directions  in  Appendix  0. 
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Leave  has  been  given  to  a  vendor  to  take  proceedings  to  enforoe  his  lien  for 
unpaid  pnrohase-money.    Bldkely  t.  Dent^  16  W.  K.  668. 

An  action  against  the  company  to  set  aside  a  contract  as  ultra  vires  will  generally 
be  allowed  to  proceed. 

As  to  landlords,  see  Chap.  XXXV. 

As  to  rates  and  taxes,  see  Chap.  XXXVII. 

Sects.  85  and  87  of  1862  were  intended  to  protect  the  assets  of  the  company,  and 
not  to  interfere  with  outsiders.  Lloyd  r,  David  Lloyd  ^  Co,y  6  C.  D.  345  ;  JTanzer, 
Limited,  (1891)  1  Ch.  305. 

A  secured  creditor  is  entitled  to  all  his  costs  properly  incurred  in  enforcing  his 
security.    Sio  Grande  Co.^  5  Ch.  282. 
Costs.  A  creditor  who  proceeds-  without  leave  is  in  the  wrong,  and  even  if  on  an  appli- 

cation to  stay  the  Court  subsequently  gives  him  leave  to  proceed,  he  will  be  ordered 
to  pay  thB  costs.  Wanzer,  Limited,  (1891)  1  Ch.  305. 
Undertaking.  Except  in  the  case  of  proceedings  to  enforce  the  rights  of  secured  creditors,  or  for 
ihe  recorery  of  specific  property,  the  Court,  in  giving  leave  to  proceed,  generally 
requires  an  undertaking  not  to  enforce  against  the  company  without  the  leave  of 
the  Court  any  judgment  obtained  ;  for  the  object  in  giving  leave  is  to  facilitate  the 
ascertainment  of  the  rights  of  the  claimant,  and  not  to  give  him  priority  over  the 
other  creditors.     McEtcen  v.  London,  ^.  Bank,  15  "W.  R.  245  ;  and  Form  376,  infra. 

Where  liberty  to  proceed  is  obtained,  and  afterwards,  before  the  trial,  thcaction 
is  dismissed  for  want  of  prosecution,  the  plaintiff  is  not  precluded  from  bringing 
forward  a  claim  in  the  winding-up.  Orrell  Colliery  Co.,  12  Ch.  D.  681.  And  the  like 
rule  will  prevail  where  the  plaintiff  discontinues.    The  Ardandhu,  12  App.  Cas.  266. 

Where  the  Court  g^ves  leave  to  bring  or  proceed  with  an  action,  the  Court  of 
Appeal  will  not  as  a  general  rule  interfere.  Thames  Flate  Glass  r.  Land  emd  Sea  Co., 
6  Ch.  643.  But  where  leave  is  refused  the  Court  of  Appeal  sometimes  g^ves  leave. 
McEwen  v.  London,  ^c.  Bank,  15  W.  R.  246  ;  Strand  Hotel  Co.,  W.  N.  (1868)  2 ; 
Lloyd  T.  David  Lloyd  ^  Co.,  6  C.  D.  339. 

As  to  allowing,  after  winding-up,  amendments  raising  new  gprounds,  see  Coeksedge 
V.  Metropolitan  Co.,  66  L.  T.  432. 

As  to  the  effect  of  arrestment  in  Scotland,  jurisdietionis  fundanda  eausd,  see  West 
Cumberland  Iron  and  Steel  Co.,  (1893)  1  Ch.  713. 

The  sections  apply  in  the  case  of  an  unregistered  company.    JRudow  y.  Great 
Britain,  ^e.  Society,  17  C  D.  600,  611. 
TwwiafAr^  As  to  automatic  transfer  of  actions  or  proceedings  to  winding-up  judgfe,  see  infra^ 

p.  581. 


Discontinu- 
ance, &c. 


Appeal. 


Form  372.       I^©t,  &c.  [see  Form  10],  on  the  hearing  of  an  applicon  of ,  of, 

&c.,  for  an  order  that,  notwithstanding  the  order  of  this  Ct  dated,  &c., 
to  wind  up  the  sd  coy,  the  applicant  may  be  at  liberty  to  commence  an 
action  in  the  [Chancery]  Division  of  this  Honourable  Ct  against  the  sd 
coy  for  [state  nature  ofaction\  and  that  the  costs  of  this  applicon  may 
be  costs  in  the  sd  action. 


Sunmions  for 
liberty  to 
commence 
proceedings. 


Form  378.       Let,  &c.  [see  Fomi  10],  on  the  hearing  of  an  applicon  of ,  of, 

Summons  foT  ^^j  ^^^  ^^  order  that,  notwithstanding,  &c.  [as  in  last  form],  the 
liberty  to  applicant  may  be  at  liberty  to  proceed  with  an  action  in  the  Queen's 
^^^^^jgg^    Bench  Division  of  this  Honourable  Court  in  which  the  applicant  is 
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plaintiff  and  A.  and  B.  and  the  above-named  coy  are  defendants,  and 
that  the  costs  of  this  applioon  may  be  costs  in  the  sd  action. 


1.  On  the day  of I  commenced  an  action  against  the   Form  374. 

above-named  coy  and  A.,  B.,  and  0.,  in  the  Queen's  Bench  Division  of  Affidayitin 
this  Honourable  Ct  for,  &c.,  and  I  desire  to  obtain  leave  to  proceed  support, 
-with  the  sd  action. 

2.  I  am  advised  by  counsel  and  believe  that  I  have  a  good  cause  of 
action  against  the  sd  coy  in  respect  of  the  subject-matters  of  the  sd 
action. 

[3.  The  document  now  exhibited  to  me,  marked  J.  £.,  is  the 
statement  of  daim  delivered  by  me  in  the  sd  action,  and  I  say  that 
such  of  the  statements  in  the  sd  statement  of  daim  as  relate  to  my 
own  acts  are  true,  and  such  of  the  statements  as  relate  to  the  acts  of 
any  other  person  or  persons  I  believe  to  be  true.] 

Sometimes  a  paragraph  as  above  is  required. 

4.  My  belief  afsd  is  grounded  partly  on  my  own  knowledge  and 
partly  on  the  advice  of  my  counsel,  and  on  information  obtained 
through  and  from  my  solor  in  the  course  of  the  sd  action.  [  The  sources 
of  information  must  be  stated^] 


1.  I  am  the  registered  holder  of  10  debentures  of  the  above-named   Form  375. 

coy,  numbered to inclusive,  each  dated  the  of ,  Another  by 

for  securing  the  payment  of  the  principal  sum  of /.,  with  interest  debenture 

in  the  meantime  at  the  rate  of p.cp.a.    The  sd  debentures  are 

now  exhibited  to  me  marked,  &c. 

2.  The  principal  moneys  secured  by  such  debentures  became,  in 

accordance  with  the  terms  thof ,  payable  on  the  day  of  , 

when  an  order  was  made  for  the  winding-up  of  the  sd  coy,  and  there 
is  an  arrear  of  interest  due  in  respect  of  such  debentures. 

3.  The  sd  debentures  are  part  of  an  issue  of like  debentures 

of  the  coy,  and  the  holders  of  such  debentures  are  numerous. 

4.  All  the  sd  debentures  charge  the  undertaking  of  the  coy,  and 
are  further  secured  by  a  trust  deed  dated,  &c.,  and  made  between  the 
coy  of  the  one  part  and  A.  and  B.  of  the  other  part.  The  document 
now  exhibited  to  me  marked is  a  copy  of  the  sd  trust  deed. 

5.  I  desire  to  bring  an  action  in  the  Chancery  Division  of  this 
Honourable  Ct  assigned  to  the  judge  having  jurisdiction  in  the 
winding-up  of  the  sd  coy  to  enforce  the  sd  debentures,  and  to  have 
the  trusts  of  the  sd  deed  carried  into  execution  by  the  Ct. 
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Liberty  to 
proceed  with 
Queen*8 
Bench  Divi- 
sion action. 


Form  376.  Upon  the  applicon  of  B.,  the  pit  in  an  action  against  the  coy,  and 
J.  W.,  1882,  B.  No.  6011,  and  upon  hearing  the  solors  for  the 
applicant  and  for  the  off  liqr  of  coy,  and  upon  reading  the  winding-up 
order,  Order  that  the  applicant  by  at  liberty  to  proceed  with  the  sd 
action,  the  sd  applicant  undertaking  not  to  take  any  steps  to  enforce 
any  judgment  he  may  obtain  against  the  sd  coy  therein  without 
obtaining  the  previous  leave  of  the  judge  to  whose  Ct  the  winding-up 
of  the  sd  coy  is  assigned,  the  costs  of  the  off  liqr  of  and  incidental  to 
this  applicon  to  be  costs  in  winding-up.  Western  Provincial  Land, 
Pearson,  J.,  19th  Nov.  1883.    B.  1554. 

For  order  giving  liberty  to  proceed  with  an  action  in  which  the  company  was  a 
co-defendant,  **eo8i8  reserved,**  see  Vofft  v.  KnighU  ^  Co.,  Pearson,  J.,  24th  Feb. 
1884. 

As  to  liberty  to  proceed  in  Admiralty  Division  to  enforce  maritime  lien  against 
ship,  see  Jfcr  Mio  Grande,  ^e,  Co.,  6  0.  Div.  282  ;  Amtralian  Direct,  ^.  Co,,  20  Eq. 
325. 

Orders  are  frequently  made  under  sect.  87  of  1862.  See  Forms  377  et  teq,, 
infra.  The  application  should  not  be  ex  parte.  Western  Brazilian  Co.,  "W.  N.  (1880) 
145;  42L.  T.  821. 

It  has  been  held  that  under  sect.  87  the  Court  has  a  discretionary  power  to  permit 
a  creditor  to  proceed  with  executions,  &c.,  declared  void  by  sect.  163.  JU  Vron 
Colliery  Co.,  20  0.  Div.  442,  seemed  to  cast  doubt  on  these  decisions ;  but  see  Hig^ 
ginshaw  Mills  and  Spinning  Co.,  (1896)  2  Ch.  644,  551  ;  Exhall  Coal  Mining  Co.,  4 
D.  J.  &  S.  377. 


Form  377. 

Liberty  to 
debenture 
holder  to 
bring  action. 


Upon  the  applicon  of  H.,  a  debenture  holder  of  the  sd  coy,  by  sum- 
mons dated  the  Uth  Dec.  1876,  and  upon  hearing  the  solors  for  appli- 
cant, for  the  off  liqr  of  the  sd  coy,  and  for and ,  trustees  for 

the  debenture  holders  of  the  sd  coy,  and  upon  reading,  &c.,  Order  that 
the  sd  n.,  as  such  alleged  holder  of  eight  debentures  of  50/.  each 
in  the  sd  coy,  be  at  liberty  to  take  cdl  such  proceedings  in  this  Ct 
against  the  sd  coy  and  other  parties  as  the  applicant  may  be  advised. 
New  Town  Manure  Co.,  M.  R.,  12th  Dec.  1876.     B.  1878. 

A  mortgagee  or  mortgage  debenture  holder  will  be  given  liberty  as  of  course  to 
enforce  his  security.  Lloyd  v.  David  Lloyd  ^  Co.,  6  C.  Div.  839 ;  SamiUonU 
TFindsor  Ironworks,  12  0.  Div.  707 ;  fones  v.  Swansea  Society,  29  W.  B.  882 ;  50 
L.  J.  Q.  B.  428  ;  Wanzer,  Limited,  (1891)  1  Oh.  305.  As  to  leave  being  required 
for  proceedings  by  a  receiver  appointed  in  a  debenture  holder*s  action,  see  Joshua 
Slubbs,  (1891)  1  Ch.  475,  482. 


Form  378.       Order  that  the  applicant  be  at  liberty  to  commence  and  prosecute  an 

^^^^^  action  against  the  above-named  coy  in  this  Ct  and  Division  for  the 

recovery  of  2,000/.,  the  amount  of  twenty  debentures  of  100/.  each,  of 

the  sd  coy,  numbered,  &o.,  of  which  he  is  the  holder ;  such  debentures 
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purporting  to  form  a  charge  upon  the  undertaking,  and  all  the  land 
[^c]  of  the  coy.  But  such  action  is  not  to  be  prosecuted  beyond 
giving  notice  of  trial  therein,  without  further  leave  of  the  judge  first 
obtained.     Yniscedtvyn  Co,,  U.  R.,  6th  Dec.  1876.    B.  1917. 

For  order  giving  vendor  liberty  to  bring*  action  against  company  for  specific  per- 
formance of  agreement  to  purchase  land,  and  to  enforce  lien  for  nnpaid  pnichase- 
money,  or  in  the  alternative  for  a  resoission  of  the  contract  and  for  other  relief,  see 
Industrial  Coal  and  Iron  Co.,  M.  R.,  14th  June,  1877.    A.  1663. 

Liberty  to  tmstees  for  debenture  holders  to  bring  action  to  have  trusts  carried 
into  execution  notwithstanding  supervision  order.  Cadiz  Waterworks,  Malins,  V.-C, 
8th  May,  1877.    A.  882. 


Upon  the  applicon  of  S.,  on  behalf  of  himself  and  other  the  holders   Perm  379. 


of  mortgaged  debentures  having  a  charge  upon  the  undertaking,  ppty,  Liberty  to" 
and  effects  of  the  above-named  coy,  and  who  are  to  rank  pari  passu  proceed  with 
with  the  applicant  in  respect  of  the  sd  charge,  and  upon  hearing  the  debenture 
Bolor  for  the  applicant,  &o.,  Order  that  the  sd  S.  be  at  liberty  to  pro-  holders, 
ceed  with  and  prosecute  an  action  now  pending  in  the  sd  Chancery 

Division  of  the  High  Ct  of  Justice,  before ,  wherein  the  sd  8.,  on 

behalf  of  himself  and  the  sd  holders  of  mortgage  debentures,  is  plain tiif 
and  the  above-named  coy  defendant.  1877,  S.  No.  279.  Scilly  Islands 
Telegraph  Co.,  M.  R,  9th  Aug.  1878.     B.  1594. 


TTpon  the  applicon  of  S.  and  H»,  the  plaintiffs  in  the  actiov  "^.    Perm  380. 


v.  The  Carlyle  FresSj  Limid,  1892,  8.  3868,"  now  pending  in  the  Another. 
Chancery  Division  of  this  Honourable  Ct,  before  the  Hon.  Mr.  Justice 
Chitty,  and  upon  hearing  the  solors  for  the  applicants  and  for  the  off 
recr  and  prov  liqf  of  the  sd  coy,  and  upon  reading  the  order  to  wind 
up  dated  the  25th  day  of  Oct.  1892,  and  the  writ  of  summons  in  the 
sd  action  dated  the  11th  of  Oct.  1892,  It  is  ordered  that,  notwithstand- 
ing the  sd  order  to  wind  up  the  above-named  coy,  the  applicants,  the 
plaintiffs  in  the  sd  action,  "  Strong  v.  The  Carlyle  Press ,  Limtd,  1892, 
8.  No.  3868,"  be  at  liberty  to  proceed  with  the  sd  action.  And  it  is 
ordered  that  the  costs  of  the  applicants  of  this  applicon  be  costs  in  the 
sd  action.  Carlyle  Press,  Limid,  00133  of  1892.  Beg.,  Oct.  28, 1892 ; 
Henderson  Sf  Spalding,  Limtd,  00104  of  1892.    Same  date. 


TTpon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  Lands   Perm  881. 


Allotment  Coy,  Limtd,  that  the  applicants  might  be  at  liberty  to  pro--  liberty  to 
ceed  with  the  action  instituted  by  them  in,  &c.,  notwithstanding  the  proceed  with 
order,  dated,  Ac,  for  the  compulsory  winding-up  of  the  above-named  limited 
coy,  and  upon  hearing  ooimsel  for  8.,  the  off  recr  attached  to  this  Ct,  extent. 
p.  B  B 


Digitized  by 


Google 


418  WINDING-UP  BY  THE  OOUET,      [ChAP.  XXXIV. 

and  the  proy  liqr  of  the  above-named  coy,  and  upon  reading  the  writ 
in  the  sd  action,  dated,  &o.,  It  is  ordered  that  the  applicants  be  at 
liberty  to  proceed  with  the  sd  action  to  the  extent  of  applying  this  day 
for  the  appointment  of  the  sd  8.,  the  off  reor,  as  interim  recr  in  the  sd 
action.  And  it  is  ordered  that  the  rest  of  the  sd  motion  do  stand  over 
generally,  with  liberty  to  either  party  to  apply  to  have  the  motion 
restored.  Beal  Estates  Co.,  00142  of  1892,  Vaughan  Williams,  J., 
11th  Nov.  1892.  And  see  O.  Newman  ^  Co.,  00146  of  1892  j  Orders 
dated  25th  Nov.  1892,  and  Srd  Dec.  1892. 

A  seoared  creditor  ia' primd  fade  entitled  to  proceed,  and  it  would  not  be  propor 
for  the  Court  to  refuse  liberty  to  proceed  except  as  aboye,  in  order  to  compel  the 
secured  creditor  to  allow  the  assets  to  be  realised  in  the  winding-up,  and  thus  to 
forego  his  just  rights. 


Liberty  to 
proceed 
under 
execution. 


Form  382.  Upon  the  applicon  of  W.,  and  upon  hearing  the  solors  for  the  appli- 
cant and  the  off  recr  and  liqr  in  person,  and  upon  reading  the  order 
dated  the  11th  March,  1891,  the  order  to  wind  up,  dated  the  18th 
April,  1891,  the  affidavit  of,  ftc..  It  is  ordered  that  the  shenfE  of  the 
county  of  London  be  at  liberty  to  proceed  to  a  sale  of  the  goods  of 
the  British,  &c.  Ooy,  Limtd,  seized  under  an  execution  issued  on  a 
judgment  recovered  in  an  action,  **  W.  v.  The  British,  Sfc.  Co.,  Limtd, 
1898,  W.  No.  528,"  and  that  the  sum  of  8/.  10*.  4c?.,  for  the  assessed 
costs  of  the  applicants,  be  added  to  the  sd  judgment.  British  and 
Foreign  Refrigerating  Co.,  1891,  B.  0100,  North,  J.,  22nd  May,  1891. 
A.  636. 


Perm  883.       Upon  the  applicon  of  J.  Brothers,  the  defendants  in  the  action  hnftr 
Liberty  to       mentd,  and  upon  hearing  the  solors  for  the  applicants  and  for  the 
o^^OTdaim    *^^®"^*°^®^  ^7*  ^^  ^V^^  reading  the  two  several  orders,  dated,  &c., 
in  action  hj     iK^ctde  in  the  sd  matters,  the  writ  of  summons  issued  in  the  action 
the  company.   Imftr  mentd  on  the  16th  May,  1885,  the  statement  of  claim  delivered 
on  the  12th  Aug.  1885,  the  statement  of  defence  delivered  on  the  9th 
Nov.  1885,  the  reply  delivered  on  the  14th  Nov.  1885,  and  the  notice 
of  trial  delivered  on  the  10th  Dec.  1885,  all  in  the  sd  action,  the  afffc 
of  A.,  made  in  the  sd  matters,  and  filed  the  5th  May,  1886,  and  the 
two  several  exhibits,  &c..  It  is  ordered  that  the  applicants  be  at  liberty, 
pursuant  to  the  Cos  Act,  1862,  s.  87,  to  proceed  by  way  of  counter- 
claim in  the  action  of  '' E.  Coy,  Limtd,  against  /.  Brother's,  High  Otof 
Justice,  Q.  B.  Div.  1885,  E.  576,"  to  recover  against  the  sd  E.  Coy, 

Limtd,  the  sum  of /.  for  the  price  of  four  cases  of  cigars  (less 

certain  credits)  sold  by  the  sd  applicants  to  the  sd  coy  on  the  5th  day 
of  March,  1 884.    And  it  is  ordered  that  this  order  be  without  prejudice 
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to  any  question  in  the  sd  action.    Eberle^s  Hotels,  Sfc.  Co.^  Pearson,  J., 
6th  May,  1886. 

See,  howeyer,  Mertey  Steel  Co.  t.  Naylor,  9  App.  Cas.  434,  that  where  a  oompanj 
is  smug  it  is  not  necessary  to  obtain  leave  to  connter-olaim  for  unliquidated 
damages. 


Upon  the  applicon  by  summons  dated,  &c.,  of  the  Comity  Ooimeil  Perm  383a. 
of  the  County  of  Lanark,  and  upon  hearing,  &c.,  Order  that,  notwith-  Liberty  to 
standing  the  order  of  this  Ct,  dated,  Ac,  the  applicants  be  at  liberty  county 
to  commence  and  prosecute  in  the  Sheriff  Ot  of  L.,  or  other  the  proper  ^^^^^  Scotch 
Ct  in  Scotland,  proceedings  under  the  Eivers  Pollution  Prevention  proceedings 
Acts,  1876  and  1893,  against  the  coy  and  its  liqrs  to  restrain  the  tiono?^ 

pollution,  by  it  or  them,  of  a  stream  known  as  ,  or  any  other  stream. 

stream  in  the  sd  county,  and  for  the  costs  of  such  proceedings.  And 
order  that  the  costs  of  the  applicants  relating  to  this  applicon  be  taxed 
and  pd  by  the  liqrs  out  of  the  assets  of  the  coy.  Ctdedonian  Mineral 
Oil  Co,,  0057  of  1897,  Wright,  J.,  23rd  Jan.  1899. 


Upon  the  applicon  by  summons,  dated,  &c.,  of  the  aboye-named  Form  383b. 
dft,  the  Leeds,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  g^   ^^^^ 
for  the  pit,  the  Consolidated,  &c.  Coy,  and  upon  reading  the  afft  of  £.,  on  fund  in 
filed,  &c.,  and  the  exhibit,  &c..  Order  that  no  part  of  the  2,458/.,  money  ^'^• 
on  deposit  into  Ct  to  the  credit  of  this  action,  Re,  ^c,  which  the  pit 
coy  and  M.,  its  liqr,  is  or  may  become  entitled  to  in  this  action,  or  of 
any  interest  to  accrue  thereon,  be  transferred,  pd  out,  or  otherwise  dis- 
posed of  without  notice  to  the  dft.    The  Leeds,  Sfc,  Consolidated  Explora- 
tion,  Sfc,  on  behalf,  Sfc,  y.  Leeds  and  Hanley  Theatres  of  Varieties^ 
Limtd,  and  others,  Wright,  J.,  19  Dec.  1900. 
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CHAPTER  XXXV. 


landlords;  distress;  re-entry;  rates. 


Distress  after 

winding-up 

restrained. 


He-entry* 


Sentaoomed 
after  wind- 
ing-up. 


Seb  sects.  85,  87  and  163  of  1862,  set  out  in  Chaps.  XXXIII.,  XXXIV. 

As  to  sects.  87  and  163  being  read  together,  see  Eigginshaw  Mills  and  Spinning  Co., 
(1896)  2  Ch.- 644,  661. 

Where  after  the  commencement  of  a  winding-up  a  landlord  or  other  party 
threatens  to  levy  or  proceeds  to  levy  a  distress  for  rent,  tolls,  rates,  or  the  like,  on 
the  company's  property,  in  respect  of  rent,  &c.  accrued  before  the  commencement 
of  the  winding-up,  the  Court  will  restrain  him.  Oak  Pitt  Gollitry  Co^y  21  C.  Div. 
822,  and  cases  there  cited. 

But  in  such  case  the  landlord  may,  if  he  has  a  power  of  re-entry,  apply  for  liberty 
to  exercise  the  same,  and  the  Court  will  give  liberty  accordingly,  without  putting 
him  to  the  trouble  of  bringing  an  action.  General  Share  Trust,  20  C.  Div;  266. 
Where  the  property  ia  of  greater  value  than  the  rent  due,  such  an  application  in 
effect  may  compel  the  payment  of  the  rent  in  arrear. 

And  where  there  is  no  privity  between  the  company  and  the  landlord  {e.g.,  where 
the  company  is  sub-lessee  or  mortgagee  by  deposit),  he  will  not  be  restrained. 
Zundg  Granite  Co.,  6  Ch.  462  ;  Megent  United  Service  Stares,  8  C.  D.  616 ;  Carriage 
Co-operative,  23  C.  D.  164. 

As  regards  rent,  &c.  accrued  after  the  commencement  of  the  winding-up,  the 
landlord  or  other  person  claiming  a  right  to  distrain  therefor  should  apply  for 
liberty  to  distrain,  and  the  Court  will  give  him  such  liberty,  or  direct  the  payment 
of  the  rent  where  it  is  shown  that  possession  has  been  retained  for  the  benefit  of  the 
winding-up.  Lundy  Granite  Co,,  supra;  North  Yorkshire  Iron  Co,,  7  C  D.  661 ; 
Oak  Pits  Colliery  Co.,  21  C.  Div.  322.    And  see  proviso  to  R.  99  of  1903,  itrfra,  p.  441. 

Where  the  liquidator  abandons  possession  and  gives  notice  to  the  landlord,  or 
unconditionally  offers  him  possession,  possession  cannot  be  deemed  to  be  kept  for 
the  benefit  of  the  liquidation.  Blackburn  District  Society,  42  C.  D.  343.  A  surety 
I>aying  a  landlord  cannot  distrain.     JRe  Russell,  29  C.  D.  267. 

But  liberty  will  not  be  given  where  possession  has  been  retained,  with  the 
acquiescence  of  the  landlord,  for  the  benefit  of  all  parties.  Progress  Co.,  9  Eq.  370 ; 
Bridgewater  Co.,  22  C.  D.  181 ;  Lancashire  Cotton  Co.,  35  C.  D.  666.  Migginshaw 
Mills  and  Spinning  Co.,  supra,  the  case  of  a  mortgagee  asking  leave  to  distrain  for 
interest,  a  position  which  is  not  so  favourable  as  that  of  a  landlord.  However,  if 
the  landlord  applies  for  liberty  to  re-enter,  it  may  be  necessary  to  pay  him  in  full. 
See  General  Share  Trust,  20  C.  Div.  266.  Under  the  Apportionment  Act,  1870, 
rent  is  deemed  to  accrue  de  die  in  diem.  South  Kensington  Stores,  17  C.  D.  161. 
Moreover,  the  landlord  will  not  be  restrained  where,  by  reason  of  incumbrances, 
the  liquidator  has  no  interest  in  the  chattels.  New  City  Constitutional  Club,  Ex  parte 
Purssell,  34  C.  D.  646 ;  on  App.  66  L.  T.  792  ;  and  see  Roundxcood  Colliery  Co.,  (1897) 
1  Ch.  373 ;  13  T.  L.  R.  175 ;  and  the  non-appointment  of  a  receiver  by  the  inonm- 
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.biiAiioers  wheore  they  are  debenture  holders  with  a  fioatiDg  Beonrity  nuLkes  no 
difference.  Sarpur's  Cycle  Fittings  Co,y  (1900)  2  Qh.  731,  where  the  Court  declined 
,to  follow  MxparU  Clemenee,  23  C.  D.  154. 

Sect.  10  of  the  Judicature  Act,  1875,  introducing  the  bankruptcy  rules,  does  not 
give  a  landlord  priority  in  winding-up.  Thomas  v.  Lionite  Co.\  17  C.  Piv.  250. 
He  is  not  a  secured  creditor  in  England  {8,  C),  though  he  is  in  Scotland.  Wanzcr^ 
limited,  (1891)  1  Ch.  305. 

Subject  as  above,  the  Ck)urt  restrains  distress,  whether  the  winding-np  be  com* 
pulsory,  under  supervision,  or  voluntary. 

A  landlord  restrained  can,  of  course,  go  in  and  prove  in  the  winding-up.    Thmuu    • 
y.  Zionite  Co,,  ubi  supra. 

It  will  be  borne  in  mind  that  the  commencement  of  the  winding-up  is  (1)  in  com-  Commence- 
pulsory  winding-up,  the  presentation  of  the  petition,  even  where  there  has  been  a  ™f>ij  of 
previous  resolution  for  voluntary  winding-up  (see  Taurine  Co.,  26  C.  D.  118) ;  (2)  in  ®''  ^* 

voluntary  vnnding-up,  the  passing  of  the  resolution ;  (3)  in  supervision,  the  same. 
See  supra,  p.  4  et  seq, 

A  solvent  company  will  not  be  permitted  in  winding-up  to  distribute  its  assets  Future  rent, 
without  regard  to  its  landlord's  right  to  future  rent.    Gooeh  v.  London  Banking 
Association,  32  C.  Div.  41 ;  Lord  Mphinsione  v.  Monkland  Co,,  11  App.  Cas.  332; 
and  see  Oppenheimer  v.  British  and  Foreign  Bank,  6  0.  D.  744 ;  and  Westhourfie 
Grove  Drapery  Co.,  5  C.  D.  248,  where  a  fund  was  required  to  be  set  apart. 

But  in  the  case  of  an  insolvent  company  it  was  held  (before  sect.  10  of  the  Judi- 
cature Act,  1875)  that  a  landlord  could  not  prove  for  future  rent,  and  could  only 
enter  a  daim  for  the  amount  {Eaytor  Granite  Co,,  I  Ch.  77),  and  that  the  existence 
of  such  daim  did  not  prevent  the  distribution  of  the  assets  among  the  creditors 
regardless  of  such  daim.  Horsey* s  Claim,  5  Eq.  661.  And  it  has  recently  been 
held  {New  Oriental  Bank  Corporation  (No.  2),  (1895)  1  Ch.  763)  that  this  strange 
condusion  is  still  gfood  law,  on  the  ground  that,  notwithstanding  the  wide  door 
opened  by  the  statute  to  proofs,  and  tbe  views  expressed  in  Hardy  v.  Fothergill, 
13  App.  Cas.  351,  there  can  be  no  proof  for  future  rent  unless  the  lease  has  been  dis- 
claimed, which  in  winding-up  is  not  allowable.  Quare,  however,  whether  this  is  a 
sound  reason,  seeing  that  where  Company  A.  holds  shares  in  Company  B.,  the  latter 
can  (without  disclaimer)  prove  in  the  winding-up  of  the  former  for  future  calls. 
See,  also,  Craig's  Claim,  (1895)  1  Ch.  267. 

And  in  a  later  case  (Panther  Lead  Co.)  it  was  pointed  out  that  in  New  Oriental 
Bank  Corporation  (No.  2),  supra,  the  lessors  had  refused  to  let  the  lease  be  given  up 
and  prove  for  the  loss ;  and  it  was  hdd  by  Romer,  J.,  that  the  Court  should  assist 
a  landlord  desiring  to  prove  at  once  for  his  loss  on  the  footing  of  his  lease  to  an 
insolvent  company  being  treated  as  determined ;  and  that  the  old  cases  required 
reconsideration.  Panther  Lead  Co.,  (1896)  1  Ch.  978  ;  Form  392b,  infra.  Leave  to 
prove  on  this  footing  was  given  by  Buckley,  J.,  in  Henry  Lovxbond  ^  Sons,  July  SO, 
1908.    As  to  measure  of  damages,  see  Llynvi  Coal  Co,,  7  Ch.  28. 

As  to  the  proof  to  be  made  when  the  rent  is  payable  in  advance,  see  Shackell  ^  Co, 
V.  Chorlton  ^  Sons,  (1895)  1  Ch.  378 ;  and,  where  a  leasdiold  term  is  determinable 
at  an  earlier  date,  Oriental  Bank  Corporation  (No.  2),  ubi  sup,;  but  this  case  was 
afterwards  compromised. 

Preferential  Payments,  fto.  Act,  1888,  s.  1  (4).— In  the  event  of  a  landlord  or  other 
person  distraining  or  having  distrained  on  any  g^oods  or  effects  of  a  ...  .  company 
being  wound  up  within  three  months  next  before  the  date  of  the  ....  winding-up 
t>rder  ....  the  debt  to  which  priority  is  given  by  this  section  shall  be  a  first 
charge  on  the  goods  or  effects  so  distrained  op,  or  the  proceeds  of  the  sale  thereof. 
Provided,  that  in  respect  of  any  money  paid  under  any  sudi  charge  the  landlord  or 
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other  perEon  shall  have  the  same  rights  of  priority  as  the  person  to  whom  snoh  pay« 
ment  is  made.    See  Chap.  XXX  Vli. 

Landlords  should  bear  in  mind  that  a  reoeiYer  for  debenture  holders  maj  be  under 
no  liability  to  pay  rent  or  compensation  for  oocnpation.  Hand  y,  Slow,  (1901) 
2  Oh.  721. 


Form  384. 

Interim 
injunction 
against 
selling  under 
distress. 


Bestraining  Distress. 

Upon  motion  this  day  for  liqrs  of  coy,  and  upon  reading  afi^  &c., 
and  the  ed  liqrs  by  their  counsel  undertaking  to  abide  by  any  order 
this  Ct  may  make  as  to  damages  in  case  this  Ct  should  hereafter  be  of 

opinion  that  W.  H.,  of ,  sball  have  sustained  any  by  reason  of 

the  order  which  the  sd  liqrs  ought  to  pay,  This  Ct  doth  order  that  W. 
and  J.,  their  servants,  agents  and  workmen,  be  restrained  until  the 
dOth  May,  1884,  from  selling  the  goods  and  chattels  distrained  upon 
on  the  leasehold  premises  of  the  coy,  and  liqrs  to  be  at  liberty  to 
serve  notice  of  motion  for  injunction  for  30th  May,  1884.  Ince  Hall 
Co.,  Chitty,  J.,  28th  May,  1884.    A.  737. 


Another. 


Form  386.  Upon  motion  by  prov  off  liqr,  &c.,  Eestrain  the  South  Staffordshire 
Mines  Commissioners  from  selling  any  goods  of  the  coy  distrained  by 
them,  or  otherwise  proceeding  with  the  distress  levied  by  them  on  the 
goods  of  the  coy  until,  &o.  Oakham  CollierieB  Co.,  M.  H.,  10th  July, 
1880.  And  see  Automatic  ASration  Co.,  0125  of  1892.  Beg.,  3rd  Deo. 
1892. 


Form  386. 

Order 
continuing 
injunction, 
and  directing 
delivery  of 
goods. 


Upon  the  applicon  of  the  prov  liqrs,  and  upon  hearing  the  solor  for 
the  applicants  and  for  the  landlord,  and  upon  reading  the  order  dated 
17th  May,  1883,  and  the  afft  of  W.,  and  the  order  of  19th  May,  1883, 
Order  that  the  order  made  in  this  matter,  and  dated  19th  May,  1883 
[interim  order  against  selling  under  distress^  be  continued  until  further 
order  of  this  Ct.  And  it  is  further  ordered  that  the  sd  H.  do  deliver 
up  possession  of  the  good&  and  chattels  belonging  to  the  sd  coy  upon 
which  he  has  distrained  to  the  sd  prov  liqr.  Art  Furnishers^  Co.^ 
Pearson,  J.,  23rd  May,  1883.    A.  782. 


Form  S86a.  Upon  motion  made,  &c.,  on  behalf  of  G.,  the  liqr  in  the  voluntary 
winding-up  of  the  above-named  coy,  and  upon  hearing,  &c..  It  is 
ordered  that  the  sd  L.  B.  be  and  he  is  hereby  restrained  from  further 
proceeding  with  the  distress  levied  by  him  on  the  goods  of  the  above- 
named  coy,  and  from  levying  any  other  distress  on  the  goods  of  the 
sd  coy  before  8th  May,  1902,  and  L.  to  pay  the  liqr  his  costs  of 


Order 

restraining 

distress. 
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motion,  to  be  taxed,  but  on  such  motion  the  sd  G.  is  to  be  allowed  no 
more  costs  than  he  would  have  been  entid  to  had  this  proceeding 
been  brought  in  a  County  Ot.  Lockyer^s  Private  Hotel  Co.,  Buckley,  J., 
lOih  June,  1902. 


Upon  motion  made,  &c.,  on  behalf  of  B.,  the  off  recr  and  liqr  of  Form  386b. 
the  above-named  counsel,  and  upon  hearing  counsel  for  the  applicant,  ~ 
and  no  one  appearing  for  or  on  behalf  of  S.,  although  he  has  been  landlord  to 
duly  served  with  notice  of  motion  as  by  the  afft  appears,  and  upon  P*y  ^^^ 
reading  the  order  to  wind  up,  &c.,  Order  that  S.,  the  landlord  of  the  ^\ 

premises  situate  at ,  of  which  the  above-named  coy  were  tenants, 

do  within  seven  days  after  service  of  this  order  being  made  pay  to  the 
sd  B.  the  sum  of  46/.  5s.  6d,y  being  the  alleged  balance  of  the  amount 
of  the  proceeds  of  the  sale  of  the  goods  and  chattels  belonging  to  the 
above-named  coy  upon  which  he  has  distrained,  and  Order  S.  to  pay 
B.  the  further  simi  of  17/.  12«.  6c/.,  being  the  amount  of  the  applicant's 
taxed  costs  of  the  sd  motion,  Mynama  Soap  Co,,  Ltd,  Wright,  J., 
dOth  Oct  1901. 


Upon  motion  this  day  made  unto  this  Ot  by  counsel  for  W.,  and  Form  387. 
upon  hearing  counsel  for  S.,  and  upon  reading  the  order,  dated  the  qmot" 


5th  of  Jan.  1891,  whereby  [^distress  restrained]  an  a£Et,  of  &c.,  this  Ct  discharging 
doth  order  that  the  sd  order  dated  the  5th  of  Jan.  1891,  be  discharged.  ^^^^^ 
And  it  is  ordered  that  the  sd  S.  do  pay  to  the  sd  W.  his  costs  of  the  distress,  and 
sd  order,  such  costs  to  be  taxed  by  the  taxing  master.    And  it  is  ^^^'^^ 
ordered  that  the  following  inquiry  be  made,  that  is  to  say,  an  inquiry 
whether  any  and  what  damages  have  been  sustained  by  the  sd  W.  by 
reason  of  the  injunction  awarded  by  the  sd  order,  dated  the  5th  of 
Jan.    1891,  having   been  granted  which  the    sd  S.   ought  to  pay 
according  to  his  undertaking  contained  in  the  sd  order.    And  in  case 
it  shall  appear  that  any  such  damage  has  been  sustained,  It  is  ordered 
that  the  sd  8.  do  pay  to  the  sd  "W.,  within  one  month  from  the  date  of 
the  chief  clerk's  certificate  to  be  made  pursuant  to  this  order,  the 
amount  (if  any)  which  shall  be  thereby  certified  for  such  damages. 
And  it  is  ordered  that  the  costs  of  the  sd  inquiry  be  reserved.    South 
Metropolitan  Brewing,  Sfc,  Co,,  Kekewich,  J.,  17th  Jan.  1891.    B.  120. 

An  appHoaiion  to  enforce  saofa  an  undertaking  should  be  made  within  reasonable 
tune.    JSriiar(# £0/^23  CD.  644. 
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Form  388. 

Liberty  to 
distrain. 


Liberty  to  Distrain. 

Upon  the  applicon  of  L.,  of ,  and  upon  hearing  the  respectLye 

solors  for  the  applicant,  the  joint  off  liqrs,  the  debenture  holders,  and 
Messrs.  Bower,  the  vendors  to  the  coy,  and  upon  reading,  &c.,  Order 
that  applicant  be  at  liberty  to  distrain  upon  the  goods  and  chattels 
of  the  coy  for  the  sum  of  4,327/.  5^.  lOd.,  being  the  net  arrears  of 
rent  due  to  the  applicant,  accrued  since  the  11th  of  May,  1878,  the 
date  of  the  order  for  winding-up  the  sd  coy  after  deducting  income 
tax,  in  respect  of  the  following  ppty,  leases,  and  agreemts  and  in 
the  following  sums  (that  is  to  say) : — ^Here  follow  two  schedules,  one 
referring  to  the  properties,  leases,  and  time  for  which  rent  due,  and  the 
other  stating  the  amounts, "y-^Bower  AUerton  Collieries,  M.  B.,  80ih  July, 
1878.    A.  1697. 


Form  389.       Upon  the  applicon  of  H.,   of  ,  Order  that  applicant  be  at 

AT»Qther.  liberty,  notwithstanding  the  sd  order  dated  18th  May,  1878,  to  proceed 

with  the  distress  put  in  by  him  upon  the  premises  in  the  occupation  of 
the  sd  coy,  and  to  sell  the  goods  and  chattels  upon  the  sd  premises  for 
the  purpose  of  realizing  the  sum  of  1,026/.  6«.  3c/.,  due  to  him  for  rent 
and  royalties  as  of  the  sd  colliery.  And  order  that  the  afsd  liqrs  out 
of  the  assets  of  the  sd  coy  pay  to  the  applicant  the  sum  of  45/.  4*.  7</. 
for  his  costs  of  and  incident  to  such  distress  and  of  this  applicon  as 
between  solor  and  client.  Ivy  House  and  Northwood  Colliery  Co., 
M.  E.,  10th  July,  1878.    A.  1494. 

Where  arrears  are  not  paid,  and  landlord  determines  to  re-enter,  he  can  apply  to 
the  Court  for  an  order  against  the  ofBoial  liquidator  to  give  up  possession.  General 
Share  Trust,  20  C.  Div.  260. 

Where  the  property  is  of  any  value,  such  an  application  may  in  effeot  compel  the 
liquidator  to  pay  the  rent  in  arrear  in  order  to  retain  the  property. 


Form  390.  Upon  the  applicon  of  the  off  liqr,  &c..  Order  that  the  sd  off  liqr  out 
of  the  assets  of  the  sd  coy  pay  to  the  sd  V.  the  sum  of  1,029/.  4s.  Sd., 
the  amount  of  rent  and  royalties  due  to  him  on  the  31st  March,  1877, 
in  respect  of  ppty  leased  to  the  sd  coy  situate  at,  &c.  Darlaston  Steel 
and  Iron  Co.,  M.  R,  16th  June,  1877.  A.  1127.  See  also  order  in 
Granville  Hotel  Co.  (00256  of  1895),  Hood,  Beg.,  6th  Nov.  1895. 


Liberty  to 
pay  rent. 


Re-entry. 

Form  391.        Upon  the  applicon  of  B.,  &c.,  Order  off. liqr  to  pay  applicant  on  or 
Order  to  pay    l>©^ore  the  18th  Jan.  1884,  127/.,  being  half-year's  rent  to  25th  Dec 
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instant,  due  to  the  applicant  in  respect  of  the  warehouses,  &c.,  held  by  landlord  or 
coy  of  applicant  by  virtue  of  an  agreemt,  &c.,  and  that  in  default  of  Sj^^eeaon. 
such  payment  the  sd  applicant  be  at  liberty  to.  take  possession  of  sd 
premises,  with  the  appurtenances,  machinery^  fixtures  and  fittings 
therein,  and  that  the  sd  off  liqr  do  pay  to  the  sd  applicant  9/.,  being 
the  ascertained  costs  of  and  incident  to  this  applioon.  Fuller^ s  Earth 
Co,,  Ohitty,  J.,  8th  Dec.  1883.    A.  1901. 

For  order  giving  official  liquidator  liberty  to  arrange  with  landlords  as  to  pnmp- 
ing,  so  as  to  keep  collieries  free  from  water,  and  in  default  of  arrangement  order  to 
remove  chattels  and  efiPeots  of  company,  see  New  Nwih  8taff(n'd9h%r$  Coal  Co,, 
Pearson,  J.,  Uth  August,  1$84.    B.  U34. 


Upon  the  applicon  of  the  T.  Ooy,  having  their  registered  office  at   Form  302 

,  by  summons  dated,  &c.,  and  upon  hearing  the  solors  for  the  j^ZZTl — 

applicants  and  for  8.,  the  off  recr  attached  to.  this  Gt,  and  the  liqr  of  the  landlord  to 
affairs  of  the  above-named  N.  Ooy,  Limtd,  and  upon  reading  the  order  '***^® . 
for  winding-up  of  the  sd  N.  Ooy,  Limtd,  dated  the  10th  Aug.  1891, 
the  afft  of,  &c..  It  is  ordered  that  the  applicants  be  at  liberty  to 
re-enter  upon  and  resume  possession  of  the  lands,  mines  and  here- 
ditaments, situate  in  the  State  of  T.,  in  the  Bepublic  of  Oolumbia, 
demised  for  the  term  of  twenty-one  years  computed  from  the  1st  day 
of  Jan.  1881,  by  an  indenture  of  lease  dated  the  2nd  day  of  April, 
1884,  and  made  between  the  applicants,  of  the  one  part,  and  the 
O.  G.  M.,  limtd,  of  the  other  part,  which  sd  lands,  mines  and  here- 
ditaments, were  assigned  to  and  are  now,  or  lately,  in  the  occupation 
of  the  sd  N.  Ooy,  Limtd,  but  without  prejudice  to  the  right  of  the 
off  recr  as  such  liqr  as  afsd  to  remove  or  sell,  within  three  months 
from  the  date  of  this  order,  any  machinery  or  parts  of  machinery  upon 
the  sd  premises  which  he  may  be  entld  to  remove.  New  Organos 
Gold  Mining  Co,,  Stirling,  J.,  8th  April,  1892,  1891,  N.  0266 ;  and 
WiQ  House  Investors^  Corporation,  0052  and  00144  of  1892,  12th  Dec. 
1892. 


Upon  the  application  of  [fowor],  &c.,  It  is  ordered  that  the  applicant  Form  392a. 

S.  be  at  liberty  to  re-enter  in  accordance  with  the  powers  contained  in  I', 

the  sd  indenture  of  lease  upon  the  mines  and  premises  thereby  demised  leesOTto 
to  the  above-named  — —  Ooy,  limtd,  or  occupied  by  the  sd  coy  under  re-enter, 
the  provisions,  or  aiiy  of  them,  contained  in  the  sd  indenture  of  lease. 
Orrel  Coal  and  Cannel  Co,  (0086  of  1895),  Hood,  Reg.,  20th  June, 
1895. 
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Landlord 
accepting 
surrender  to 
be  entitled  to 
•rove  for 


prov 
oami 


ages. 


Form  392b.  XTpon  the  applioon  of  W.,  the  liqr,  ftc,  Order  that  applicant  be  at 
liberty  to  enter  into  arrangement  for  surrender  of  sd  lease  to  the  sd 
respondents,  E.  and  K.  And  that  upon  the  sd  respondents  accepting 
a  surrender  of  the  sd  lease  they  be  admitted  to  prove  as  creditors  of  sd 
coy  for  the  loss  sustained  by  them  by  reason  of  such  surrender,  in 
respect  of  the  contingent  and  future  liabilities  of  the  sd  coy,  as  lessee 
under  the  sd  lease  in  respect  of  rent  becoming  due  after  the  sd 
11th  Not.  1895,  and  in  respect  of  breaches  of  the  covenants  by  the 
sd  coy  contained  in  the  sd  lease  after  that  date,  in  respect  of  the  here* 
ditaments  comprised  in  the  sd  lease.  And  that  it  be  referred  to  the 
Kegistrar,  Coys  Winding-up,  to  inquire  and  ascertain  the  amount  of 
such  loss,  such  amount  to  be  certified  by  the  sd  Begistrar.  And  that 
the  costs  of  the  sd  W.  and  of  the  sd  B.  and  K.  of  ^e  sd  applicon  be 
taxed  and  pd  out  of  the  assets  of  the  sd  coy,  the  costs  of  the  sd  W.  to 
be  taxed  as  between  solor  and  client.  And  costs  of  inquiry  reserved, 
and  liberty  to  apply.    Panther  Lead  Co.,  Eomer,  J.,  14th  May,  1896, 

Bee  as  to  the  above  the  note  preoeding  Form  384,  $upra. 


Order 
restraining 
distress  for 
rate. 


Mates. 

Form  392c.      Upon  motion,  &c.,  for ,  the  liqr  of  the  above-named  coy,  and 

upon  reading  the  peton  of  T.  B.,  on,  &c.,  preferred  unto  this  Ct,  and 
two  affts,  &c.,  and  {usual  undertaking)^  Order  that  the  corporation  of 
the  borough  of  Hanley,  their  solors  and  agents,  be  restrained  until 
after  the  hearing  of  the  sd  peton  from  proceeding  to  levy  a  distress  on 

the  goods  of  the  sd  coy  in  respect  of  the  rate  or  sum  of /.  in  the 

sd  afft  of  the  sd mentioned.     Hanley  Hotel  Co,,  Limtd^  M.  B.« 

23rd  May,  1876.    A.  881. 

Except  to  the  extent  specified  in  the  Act  of  1888,  p.  493,  rates  due  at  oommenoe- 
ment  of  winding-np  have  no  priority.  Dry  Docks  Corporation,  89  0.  D.  306  ;  and, 
if  needs  be,  the  Court  will  restrain  a  distress  as  above :  and  see  Blazer  Jir$  Lighttr 
Co.,  (1895)  1  Gh.  402. 

But  where  the  liquidator  keeps  on  the  property  with  a  yiew  to  selling,  he  may  be 
ordered  to  pay  rates  and  taxes  falling  due  subsequently,  as  part  of  the  expenses  of 
the  winding-up.  National  Arms,  ^.  Co.,  28  C.  Diy.  474  ;  International  Marine,  ^. 
Co.,  28  G.  D.  470.  But  no  suoh  order  will  be  made  unless  the  liquidator's  posses- 
sion has  been  beneficial.     Watoon,  Kipling  f  Co.,  23  C.  D.  600. 

The  test  is  whether  there  has  been  a  beneficial  occupation  within  the  meaning  of 
the  rating  statutes,  e.g.,  by  a  caretaker.    Dlazer  Fire  Lighter,  (1895)  1  Ch.  402. 

Compare  aboye  cases  with  Marriage,  Neave  ^  Co.,  (1896)  2  Ch.  663,  a  case  of 
receiver  in  a  debenture  action. 

No  apportionment.     Wearmouth  Croum  Gla$a  Co.,  19  C.  D.  640. 

As  to  demand  of  poor  rates,  see  31  &  32  Yiot.  o.  122,  s.  40. 
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CHAPTER  XXXYL 

GENERAL  MEETINGS  OP  CREDITORS  AND  CONTRIBUTORIES. 

As  to  first  meettogs  of  oreditors  and  oontributories,  see  Chap.  XVII. 

Sect.  91  of  1862. — ^The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  Wishes  of 
have  regard  to  the  wishes  of  the  creditors  or  oontributories,  as  proved  to  it  by  any  oreditors  and 
sufficient  evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  J^*^.*"™"^" 
or  oontributories  to  be  summoned,  held,  and  conducted  in  such  manner  as  the  Court 
directs  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act  Meetings  to 
as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the  ascertain. 
Court.    In  the  case  of  oreditors,  regard  is  to  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and  in  the  case  of  oontributories,  to  the  number  of  votes  conferred  on 
each  contributory  by  the  regfulations  of  the  company. 

The  power  of  the  Court  to  act  under  this  and  the  next  following  section  is  not  Power  of 
affected  by  the  Act  of  1890,  although  that  Act  and  the  rules  thereunder  enable  the  Court  to 
liquidator  to  convene  meetings  in  a  winding-up.    See  i^fray  sect.  23  of  1890.  summon. 

Seot.  149  of  1863. — ^The  Court  may,  in  determining  whether  a  company  is  to  be 
wound  up  altogether  by  the  Court  or  subject  to  the  supervision  of  the  Court,  in  the 
appointment  of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the 
winding-up  subject  to  supervision,  have  regard  to  the  wishes  of  oreditors  or  oon- 
tributories as  proved  to  it  by  any  sufficient  evidence,  and  may  direct  meetings  of  the 
creditors  or  contributories  to  be  summoned,  held  and  regulated  in  such  manner  as 
the  Court  directs  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a 
person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court :  in  the  oase  of  creditors  regard  shall  be  had  to  the  value  of 
the  debts  due  to  each  creditor,  and  in  the  case  of  oontributories  to  the  nimiber  of 
Totes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

[As  to  these  sections,  see  Chap.  VIII.] 

Sect.  13  of  1890. — General  rules  may  be  made  for  requiring  or  enabling  all  or  any 
of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sect.  91  ...  . 
of  the  Companies  Act,  1862,  to  be  exercised  or  performed  by  the  liquidator  as  an 
officer  of  the  Court,  and  subject  to  the  control  of  the  Court. 

[The  rules  below  have  been  made  under  this  section.] 

Sect.  83  of  1890. — (1.)  Subject  to  the  provisions  of  the  Companies  Acts,  the  Liquidator's 
liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  shall,  in  power  to 
the  administration  of  the  property  of  the  company,  and  in  the  distribution  thereof  b^u^^^^^* 
amongst  its  creditors,  have  regard  to  any  directions  that  may  be  given  by  resolution 
of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committee  of 
inspection,  and  any  direction  so  given  by  the  creditors  or  oontributories  at  any 
general  meeting  shaU  in  case  of  conflict  be  deemed  to  override  any  direotion»  given 
by  the  committee  of  inspection. 

(2.)  The  liquidator  may  from  time  to  time  sunmion  general  meetings  of  the 
oreditors  or  oontribntories  for  the  pnrpose  of  asoertaining  their  wishes,  and  it  shall 
be  his  duty  to  summon  meetings  at  snoh  tunes  as  the  creditors  or  oontributories^  by 
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resolntioD,  either  at  the  meeting'  appointing  the  liquidator  or  otherwise,  may  direct, 
or  whenever  requested  in  writing  to  do  bo  by  one-tenth  in  value  of  the  creditorB  or 
oontributories  as  the  case  may  be. 

(3.)  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  under  the  winding-up. 

(4.)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liquidator  shall  use  hia 
own  discretion  in  the  management  of  the  estate  and  its  distribution  among  the 
creditors. 

[1^^  section  is  taken  from  sect.  89  of  the  Banlmiptoy  Act,  1883.  As  to  the 
meaning  of  <*  the  Companies  Acts,*'  see  sect,  2  (1)  of  1890.] 


Power  to 
summon* 


Notices. 


Certificate  of 
postage. 


Costs. 


General  Meetings  of  Creditors  and  Oontributories  in 
a  Winding-up  by  the  Court. 

Br.  181—184  of  1908  are  as  follows  :— 

181.  Subject  to  the  provisions  of  the  Acts,  and  to  the  control  of  the  Court,  the 
liquidator  may  from  time  to  time,  when  he  thinks  expedient,  summon,  hold,  and 
conduct  meetings  of  the  creditors  or  oontributories  for  the  purpose  of  ascertaining 
their  wishes  in  all  matters  relating  to  the  winding-up.  [Formerly  B.  47  of  1890. 
Compare  sect.  23  (2)  of  1890,  supra.'} 

188.  Meetings  subsequent  to  the  first  meetings  of  creditors  and  oontributories 
shall  be  sxmimoned  by  sending  notices  to  them.  The  notice  to  each  creditor  shall 
be  sent  to  the  address  given  in  his  proof,  or,  if  he  has  not  proved,  to  the  address 
given  in  the  statement  of  affairs  of  the  company,  or  to  such  other  address  as  may 
be  known  to  the  person  summoning  the  meeting.  The  notice  to  each  contributory 
shall  be  sent  to  the  address  mentioned  in  the  company's  books  as  the  address  of 
such  contributory,  or  to  such  other  address  as  may  be  known  to  the  person  summon- 
ing the  meeting.     [Formerly  R.  48  of  1890.] 

183.  The  notices  of  general  meetings  to  be  issued  to  creditcnrs  and  oontributories 
by  the  official  receiver  or  liquidator  shall,  where  no  special  time  is  prescribed,  be 
sent  off  not  less  than  seven  days  before  the  day  appointed  for  the  meeting. 
[Formerly  R.  49  of  1890.    Compare  Bkcy.  R.  251.] 

184.  A  certificate  by  the  official  receiver  or  other  officer  of  the  Court,  or  by  the 
clerk  of  any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor,  or  the 
clerk  of  either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly  posted, 
shall  be  sufficient  evidence  of  such  notice  having  been  duly  sent  to  the  person  to 
whom  the  same  was  addressed.  [Formerly  R.  60  of  1890,  taken  from  Bkcy.  R. 
253.] 

180.  The  costs  of  sumknoning  a  meeting  of  creditors  at  the  instance  of  any  person 
other  than  the  official  receiver  or  liquidator  shall  be  paid  by  the  person  at  whose 
instance  it  is  summoned,  who  shall  before  the  meeting  is  sunmioned  deposit  with 
the  official  receiver  or  liquidator  (as  the  case  may  be)  such  sum  as  may  be  inquired 
by  the  official  receiver  or  liquidator  as  security  for  the  payment  of  such  costs.  Hie 
costs  of  summoning  such  meeting  of  creditors,  including  all  disbursements  for 
printing,  stationery,  postage,  and  the  hire  of  rooms,  shall  be  calculated  at  the 
following  rates  for  each  creditor  to  whom  notice  is  required  to  be  sent : — 2$.  per 
creditor  for  the  first  20  creditors,  U.  per  creditor  for  the  next  30  creditors,  6d,  per 
creditor  for  any  number  of  creditors  after  the  first  60.  The  said  costs  shall  be 
repaid  out  of  the  assets  of  the  company,  if  the  Court  shall  by  order,  or  if  the 
creditors  or  oontribatoories,  as  the  case  may  be,  ahaU  by  leedlntioii  to  direet. 
[Formerly  R.  124  <tf  1890.] 


Digitized  by 


Google 


•     GENERAL  MEETINGS  OF  CREDITORS  AND  C0NTMBUT0RIE8.  429 

IM.  Wheie  a  mee^g  is  Bommoned  bj  the  offioial  receiver,  lie  or  someone  Ohainnan. 
nominated  hy  him  shall  be  chairman  of  the  meeting.    At  every  other  meeting  of 
creditors  or  contributories  (other  than  meetings  to  which  the  sohedole  of  the  Act  of 
1890  applies)  the  chairman  shall  be  such  person  as  the  meeting  by  resolution  shall 
appoint    [Formerly  R.  52  of  1890.    Comp.  Bkcy.  Act,  1883,  Sched.  I.  r.  7.] 

127.  At  a  meeting  of  creditors  a  resolution  ehall  be  deemed  to  be  passed  when  a  How  votes 
majority  in  number  and  value  of  the  creditors  present  personally  or  by  proxy,  and  count, 
voting  on  the  resolution,  have  voted  in  favour  of  the  resolution,  and  at  a  meeting 
of  the  contzibutories  a  resolution  shall  be  deemed  to  be  passed  when  a  majority  in 
number  and  value  of  the  contributories  present,  personally  or  by  proxy,  and  voting 
on  the  resolution,  have  voted  in  favour  of  the  resolution,  the  value  of  the  con.- 
tributories  being  determined  according  to  the  nimiber  of  votes  conferred  on  each 
contributory  by  the  regulations  of  the  company.    [R.  25  of  April,  1892,  varied.] 

[At  a  meeting  either  of  creditors  or  contributories  in  a  winding-up,  if  the  last*  PolL 
stated  rule  is  vimd,  there  must  always  be  a  poll,  if  there  is  any  difference  of  opinion 
at  all,  expressed  by  the  show  of  hands.  But  the  rule  seems  scarcely  consistent  with 
sect.  91  of  1862,  so  far  as  regards  meetings  convened  by  order  of  the  Court.  .  And 
probably  this  is  intentional,  for  R.  53  of  1890,  supra,  applying  the  provisions  of 
sect.  91,  was  annulled  by  R.  34  of  April,  1892.] 

1S8.  The  official  receiver,  or,  as  the  case  may  be,  the  liquidator,  shall  file  with  the  Copy 
-registrar  a  copy,  certified  by  him,  of  every  resolution  of  a  meeting  of  creditors  or  resolutions 
contributories.    [R.  64  of  1890  (varied),  taken  from  Bkcy.  R.  265.]  to  be  filed. 

189.  Where  a  meeting  of  creditors  or  contributories  is  summoned  by  notice,  the  Non-receipt 
proceedings  and  resolutions  at  the  meeting  shall,  unless  the  Coiurt  otherwise  orders,  of  notice, 
be  valid,  notwithstanding  that  some  creditors  or  contributories  may  not  have 
received  the  notice  sent  to  them.    [Formerly  R.  55  of  1890,  taken  from  Bkcy. 
R.  252.] 

180.  Where  a  meeting  of  creditors  is  adjourned,  the  adjourned  meeting  shall  be  Adjournment, 
held  at  the  same  place  as  the  original  place  of  meeting,  unless  in  the  resolution  for 
adjournment  another  place  is  specified,  or  unless  the  Court  otherwise  orders. 

[Formerly  R.  56  of  1890,  taken  from  Bkcy.  R.  256.] 

181.  In  calculating  a  quorum  at  a  creditors'  meeting  those  persons  only  who  are  Qaoium. 
entitled  to  vote  shall  be  reckoned.    [Formerly  R.  57  of  1890,  taken  from  Bkcy. 

R.  257.] 

Ptoses  in  a  Winding-up  by  the  Court 

IdH.— (1 .)  A  proxy  intended  to  be  used  at  the  Jirst  meeting  of  creditors  or  oon*  Lodging 
tributories  or  an  adjournment  thereof  shall  be  lodged  with  the  offioial  receiver  not  with  official 
later  than  the  time  mentioned  for  that  purpose  in  the  notice  convening  the  meeting  J^^Bceiver. 
or  adjourned  meeting,  which  time  shall  be  not  earlier  than  12  o^dock  at  noon  of 
the  day  but  one  before  nor  later  than  12  o'clock  at  noon  of  the  day  before  the  day 
appointed  for  such  meeting.  Unless  the  Court  oth^wise  directs.    [R.  30  of  April, 
1892,  varied.] 

(2.)  In  every  other  case  a  proxy  shall  be  lodged  vrith  the  official  receiver  or 
liquidator  not  later  Idian  four  o'clock  in  the  afternoon  of  the  day  before  ~the   -      -    ■ 
meeting  at  which  it  is  to  be  used.    [R.  123  (1)  of  1890  (varied),  taken  from  Bkcy.  . 
R.  245(2).] 

(8.)  Ho  person  shall  be  appointed  a  general  or  special  proxy  who  is  a  minof. 
[Formerly  R.  123  (2)  of  1890,  taken  from  Bkcy.  R.  248.] 

(4.)  When  a  limited  company  is  a  creditor,  any  person  who  Is  duly  authorized     -  - 
under  the  seal  of  the  company  to  act  generally  on  behalf  of  the  company  at  meetings 
of  creditors  and  contributories,  and  to  appoint  himself  or  any  other  person  to  be  the 
company's  proxy,  may  fill  Qp  and  sign  the  form  of  proxy  on  the  company's  behalf 
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anl  appoint  himself  to  be  the  oompany'e  proxy,  and  a  proxy  so  filled  up  and  signed 
by  Baoh  person  sbaU  be  received  and  dealt  with  as  the  proxy  of  the  company. 
Deputy  188.  Where  an  official  receiver  who  holds  any  proxies  cannot  attend  the  meeting 

official  i^j.  which  they  are  given,  he  may  in  writing  depute  some  person  under  his  official 

control  to  use  the  proxies  on  his  behalf  and  in  such  manner  as  he  may  direct. 
,  [Formerly  R.  124  of  1890,  taken  from  Bkcy.  R.  327.] 
are  blind  &o.  ^^*  ^®  proxy  of  a  creditor  blind  or  incapable  of  writing  may  be  accepted  if 
such  creditor  has  attached  his  signature  or  mark  thereto  in  the  presence  of  a 
witness,  who  shall  add  to  his  signature  his  description  and  residence ;  provided  that 
all  insertions  in  the  proxy  are  in  the  handwriting  of  the  witness,  and  such  witnean 
shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have  been  made 
by  him  at  the  request  of  the  creditor  and  in  his  presence  before  he  attached  his 
signature  or  mark.    [Formerly  R.  125  of  1890,  taken  from  Bkcy.  R.  247.] 

Meetings  called  by  Order  of  the  Court. 

A  meeting  may  be  called  to  consider  whether  a  winding>up  order  shall  or  shall 
not  be  made.  Thus,  in  the  case  of  The  Emma  Silver  Mining  Co,,  a  petition  having 
been  presented,  Malins,  V.-C,  directed  a  meeting  of  members  to  be  convened  for 
the  purpose  of  ascertaining  whether  they  wished  the  business  to  be  continued  at 
for  a  winding-up  order.  A  similar  meeting  was  directed  by  Yanghan  Williams,  J., 
in  Thomas  Edward  Erinsmead  and  Sons^  (1897)  1  Ch.  406,  and  such  meetings  have 
recently  (1903)  been  directed. 

And  a  meeting  is  sometimes  called  to  consider  in  what  way  the  company  shall  be 
wound  fip.     Citf/  and  Cotiniy  Eank,  10  Gh.  470,  and  Form  892d,  infira» 

For  order  on  application  of  liquidator  for  liberty  to  call  meeting  of  creditors  and 
members  to  ascertain  whether  they  desired  vendor's  lien  of  10,000/.  to  be  paid  out 
of  the  assets,  and  if  so,  liquidator  to  pay  same  off,  but  the  payment  not  to  affeob 
rights  of  secured  and  unsecured  creditors,  inter  se,  see  South  Durham  Iron  Cb., 
Hall,  V.-C,  1st  August,  1877.    B.  1476. 

Ab  to  meetings  under  the  Joint  Stock  Oompanies  Arrangement  Act,  1870,  as 
amended  by  the  Companies  Act,  1900,  see  note  to  that  Act,  infia.  Sect.  IV. 

Where  no  case  for  winding-up  is  made  out  the  Oourt  will  not  order  a  meeting  to 
be  held.    Joint  Stock  Coal  Co.,  8  £q.  146 ;  Langham  Skating  Rink,  6  G.  Div.  669. 

Sometimes  a  meeting  is  called  to  consider  whether  there  shall  be  an  order  or 
whether  the  petition  shall  stand  over.  Weetem  of  Canada^  17  £q.  1.  And  see 
Ohap.  vin. 

Record  book.  B.  149  of  1903.— The  ofBoial  receiver,  until  a  liquidator  is  appointed  by  the 
Court,  and  thereafter  the  liquidator,  shall  keep  the  "  record  book,"  in  which  he  shall 
record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any  meeting  ol 
creditors  or  contributories.  .  .  .  [Formerly  R.  143  of  1890,  taken  from  Bkcy. 
R.  286.] 

Form  392cL      tTpon  the  petition,  &c.,  It  is  ordered  that ,  the  secretaiy  of  the 

— r~  fld  coy,  do  summon  a  meeting  of  the  contributories  of  the  sd  coy  fop 

meeting  the  purpose  of  ascertaining  the  wishes  of  the  sd  contributories  with 

before  hear-     reference  to  the  sd  petition,  such  meeting  to  be  held  at ,  &c,  on 

^ding-up     •    ^^  t^®  ^  appts ,  or  failing  him chairman  of  such 

petition.  meeting.  And  orders  such  chairman  to  report  the  result  of  such  meet* 

ing  to  ^e  Ct,  And  that  notice  of  the  sd  meeting  be  sent  by  post  by  the 
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sd at  least clear  days  before  the  day  appointed  for  the  sd 

meetingy  to  each  of  the  sd  contributories  at  the  addresses  of  such  con- 
tributories  resply  appearing  in  the  books  of  the  sd  coy,  And  that  the 
petition  do  stand  over  until  the  first  petition  day  after  the  sd  meeting 
has  been  held.  Oeneral  Phosphate  Corporation,  0096  of  1893,  Yaughan 
Williams,  J.,  18  May,  1893. 

In  Thwnoi  Edward  Brintmead  and  Sons  (Vanghan  Williams,  J.,  Nov.  1896)  no 
order  was  drawn  up,  but  a  memorandum  was  signed.    See  Form  394b. 


Upon  the  appHcon  of  S.,  the  off  recr  and  prov  liqr  of  the  above-  Form  393. 
named  bank,  by  summons  dated,  &c.,  and  upon  hearing  counsel  for  ^^wfor 
the  applicant  and  for  the  above-named  bank,  and  reading  the  order  proTisional 
dated,  &c.  (appointing  prov  liqr),  the  affts,  &c..  It  is  ordered  that  cKS^« 
separate  meetings  of  the  creditors  and  contributories  of  the  above-  astoproteot- 
named  bank  be  held  for  the  purpose  of  ascertaining  their  wishes  as  to  ^^^!^^^^ 
the  mode  of  protecting  their  several  interests,  and  that  such  meetings  &o. 

resply  be  held  at ,  on ,  the day  of ,  1892,  and  that 

notices  convening  such  meetings  resply  be  advertised  in  The  Times 
and  The  Standard  newspapers,  and  in  addition  to  such  advertisements 
a  circular  letter  containing  a  notice  of  such  meeting  be  sent  to  all  the 
contributories  of  the  above-named  bank  whose  names  are  on  the 
London  register,  and  also  to  all  the  creditors  of  the  above-named 
bank  whose  names  and  addresses  are  known  to  the  applicant.  And  it 
is  ordered  that  the  applicant,  as  off  recr  and  prov  liqr,  do  preside  at 
such  meeting,  and  report  the  result  thof  to  the  Ct.  And  it  is  ordered 
that  the  costs  of  the  applicant  and  of  th^  above-named  bank  of  the  sd 
applicon  and  consequent  thereon  be  costs  in  this  matter.  Mercantile 
Bank  of  Australia,  089  of  1892,  Yaughan  Williams,  J.,  3rd  June, 
1892. 


Upon  Ihe  applicon  of  the  off  liqrs  of  the  above-named  coy,  and  Form  394. 
upon  hearing  the  solors  for  the  applicant,  It  is  ordered  that  the  qm^I 
applicants  do  summon  a  meeting  of  the  shareholders  whose  names  Uauidatorto 
appear  on   the    share  register  of   the  sd  coy  for  the  purpose  of   f~j^f)^ 
ascertaining  the  wishes  of  the  sd  shareholders  as  to  the  acceptance  holders  as  to 
or  otherwise  of  certain  terms  of  settlement  of  the  action  now  pending  settlement  of 
in  this  honourable  Ct  between  the  X.  Coy  and  the  sd  coy,  entld  "  The 
X.  Coy  r.  The  N.  Coy,  Limtd.     1889.    B.  3608  "—such  terms  being 
the  payment,  &c.    And  it  is  ordered  that  the  sd  meeting  be  held  in 
London  on,   &c.|  or  such  subsequent  date  as  the  applicants  may 
determine  upon.    And  that  notice  to  the  sd  shareholders  of  such 
meeting  shall  be  given  seven  dear  days  before  the  date  thof.    And 
hat  W.,  of,  ^.>  one  of  the  sd  off  liqrs,  do  act  as  chairman  of  the  sd 
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meetmg,  and  report  the  result  thof  to  Mr.  Justice  Stirling.  And  that 
the  votes  of  the  shareholders  at  such  meeting  may  be  given  either 
personally  or  by  proxy.  Nottingham  and  Derhy  Water  Oas  Oo,^ 
Stirling,  J.,  14th  April,  1892. 


Form  894a.  In  the  matter,  &c.,  7th  of  June,  1893. 

Memoniidiim  memorandum, 

as  to  meetiiig. 

Mr.  Justice  Yaughan  Williams  has  directed  a  meeting  of   the 

shareholders  of  the  above-named  corporation  to  be  summoned  by 

the  secretary  of  the  sd  corporation,  pursuant  to  the  above  statutes, 

for  the  purpose  of  ascertaining  their  wishes  as  to  the  pending  petition 

for  the  winding-up  of  the  above-named  corporation,  And  that  such 

meeting  shall  be  held  on,  &c.,  at o'clock  in  the  afternoon,  at,  &c. 

The  judge  has  appointed to  act  as  chairman  at  such  meeting. 

General  Phosphate  Corporation,  0096  of  1893. 


Form  384b.  Memorandum. 

Another.  {Full  title  and  reference  to  record,) 

Mr.  Justice  has  directed  a  meeting  of  shareholders  of  the 

above-named  coy  to  be  summoned  pursuant  to  the  above  statutes,  for 
the  purpose  of  ascertaining  the  wishes  of  the  shareholders  as  to 
whether  the  coy  shall  continue  to  carry  on  business,  or  whether  the 
coy  shall  be  wound  up  by  the  Ct  under  the  provisions  of  the  above- 
mentd  Acts  in  accordance  with  the  prayer  to  the  peton  presented  in 
this  matter. 

Notice  of  the  sd  meeting  is  to  be  sent  by  post,  at  least  seven  dear 
days  before  the  day  appointed  for  the  meeting,  to  each  of  the  share- 
holders of  the  coy,  at  the  addresses  of  such  shareholders  resply 
appearing  in  the  books  of  the  sd  coy. 

The  judge  has  directed  one  of  the  off  recrs  attached  to  the  Ct  to  act 
as  chairman  of  the  sd  meeting,  and  he  is  to  report  the  result  of  the  sd 
meeting  to  the  Ct,  and  in  such  report  the  votes  of  the  shareholders 
who  repudiate  their  shares  are  to  be  distinguished  from  those  who  do 
not  repudiate,  and  the  amount  of  the  holdings  of  the  several  share- 
holders voting  at  the  meeting  is  to  be  stated. 

And  the  further  hearing  of  the  sd  peton  is  adjourned  to  the  25th 
Nov.  1896. 

H.  J.  Soon, 
Registrar  Cos  (  Winding-up)*    . 

Thomas  ^teafd  BrinsiMod  and  Sons  (00200  of  1896),  6th  Nov.  1896. 
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In  tlie  matter,  &g.  Form  395. 

Notice  is  hereby  giTen,  that  Mr.  Justice has  directed  a  meeting  Notice  oon- 

of   the  creditors   [or  contributories]  of  the  above-named  coy  to  be  S^Sected 
summoned  pursuant  to  the  above  statutes  for  the  purpose  of  ascertain-  ^7  the  Court, 
ing  their  wishes  as  to  [state  the  object  for  which  meeting  called^  unless 
notice  is  by  advertisement^  in  which  case  say,  certain  matters  relating  to 
the  winding-up  of  the  sd  coy],  and  that  such  meeting  will  be  held 

on day,  the day  of  ,  19—,  at o'clock  in  the  

noon,  at ,  in  the  county  of ,  at  which  time  and  place  all  the 

creditors  [or  contributories]  of  the  sd  coy  are  requested  to  attend. 
[The  sd  judge  has  appointed  H.  T.,  of,  &c.,  to  act  as  chairman  of  such 
meeting.] 

Dated  this day  of ,  19—.  E.  P.  H.,  Liqr. 

The  above  form  is  on  the  lines  of  Form  45  in  the  now  annulled  schedole  to  the 
Roles  of  November,  1862,  and  may  be  adopted  where  the  Court  directs  a  meeting. 


{Full  title  and  reference  to  record.)  Vcirm  39Sa. 

Notice  is  hereby  given  that  Mr.  Justice (the  judge  before  Another. 

whom  the  peton  presented  by  B.  to  wind-up  the  above-named  coy  is 
now  pending)  has  directed  a  meeting  of  the  shareholders  of  the  above- 
named  coy  to  be  summoned,  pursuant  to  the  above  statutes,  for  the 
purpose  of  ascertaining  the  wishes  of  the  shareholders  as  to  whether 
the  coy  shall  continue  to  carry  on  business,  or  whether  the  coy  shall 
be  wound  up  by  the  Ot  under  the  provisions  of  the  above-mentd  Acts, 
in  accordance  with  the  prayer  of  the  sd  peton,  and  that  such  meeting 
will  be  held  on  Monday,  the  23rd  day  of  Nov.  1896,  at  half -past  two 
o'clock  in  the  afternoon,  at  the  Inns  of  Court  Hotel,  Lincoln's  Inn 
Fields,  London,  W.C. 

The  sd  judge  has  directed  one  of  the  off  recrs  attached  to  the  Gt  to 
act  as  chairman  of  the  sd  meeting. 

Dated  13th  day  of  Nov.  1896. 

H.  J.  Hood, 
Eegistrar  Cos  Winding-up,  Bankruptcy  Buildings, 
Carey  Street,  London,  W.C. 

Note. — By  the  direction  of  the  judge  the  attention  of  shareholders 
who  repudiate  their  shares  is  called  to  the  fact  that  it  is  possible  that 
it  may  be  held  that  by  attending  the  meeting,  or  by  attending  the 
meeting  and  voting  thereat,  such  shareholders  have  elected  to  accept 
the  position  of  shareholders  of  the  coy,  and  therefore  forfeited  their 
right  to  repudiate  their  shares.  Shareholders  may  attend  and  vote  at 
the  sd  meeting  either  personally  or  by  proxy.    A  form  of  proxy  accom- 

P.  F  F 
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panies  this  notice.  The  judge  has  expressed  his  desire  that  no  circulars 
should  be  sent  to  shareholders.  Thomas  Edicard  Brinsmead  and  Sons 
(00200  of  1896). 

This  h  the  notice  giyen  of  the  meeting  referred  to  in  Form  394b.  The  meeting 
resolTed  that  it  was  desirable  to  go  on,  but  tho  learned  judge  made  a  winding-up 
order,  and  the  Court  of  Appeal  affirmed  the  decision.  There  were  a  number  of 
shareholders  who  had  repudiated  their  shares  on  the  gpround  of  misrepresentation, 
and  had  taken  proceedings  to  enforce  such  repudiation.  Haying  thus  definitiyelj 
elected  to  avoid  their  contracts,  they  could  have  voted  without  danger,  for  *'  if  a 
man  once  determines  his  election  it  shall  be  determined  for  ever*'  (Com.  Dig.  Elec- 
tions, c.  2),  so  held  hy  Court  of  Appeal  in  Foulkca  v.  QuarU  HiU  Co,y  in  1884  (Elm. 
Dig.  1884,  p.  102),  and  see  further  Part  I.  of  this  work,  8th  ed.  p.  163.  To  vote  at 
a  meeting  of  the  company  after  knowledge  of  a  right  to  repudiate  and  before  writ 
issued  operates  as  an  affirmance  of  the  contract.  SharpUy  v.  Louth,  ^c,  Co.,  2  C.  D. 
663. 

In  Tomlin^a  ease,  (1898)  1  Ch.  104,  Wright,  J.,  doubted  if  the  rule  as  to  election 
was  as  absolute  as  above,  but  it  clearly  is.  Co.  Litt.  146a ;  CUugh  v.  L,  ^  N,  W.  Ry., 
L.  B.  7  Ex.  26 ;  Scarf  y,  Jardine,  7  App.  Cas.  346,  360. 


Form  396. 

Notice  of 
meeting 


(gen® 
fa 


form). 
Form  75  of 
1903. 


{TiiU.) 

Take  notice,  that  a  meeting  of  creditors  [or  contribatories]  in  the 

above  matter  will  be  held  at on  the day  of ,  19 — ,  at 

o'dock  in  the ^noon. 


Agenda. 

[Here  insert  purpose  for  tohioh  meeting  called."] 

Dated  this  ^—  day  of ,  19 — . 

(Signed) ,  ["liqr "  or  "Off  recr."] 

Forms  of  general  and  special  proxies  are  inclosed  herewith.    Proxies 

to  be  used  at  the  meeting  must  be  lodged  not  later  than o'clock 

on  the day  of ,  19 — . 

For  general  and  special  proxy,  see  Forms  168,  169,  and  Chap.  XVIL    And  see 
note  to  Form  402,  also  Form  402a. 


Form  397. 

Kotlce  of 
general 
meeting  of 
creditors  (on 
requisition). 


(7%fo.) 

Notice  is  hby  given  that  in  pursuance  of  a  requisition  by  creditors 
representing  one- tenth  in  value  of  the  unsecured  creditors  of  the  coy, 
a  meeting  of  the  creditors  in  the  above  matters  will  be  held  at  No.  33, 
Carey  Street,  Lincoln's  Inn,  W.C.,  on  Thursday,  the  9th  day  of  June, 
1892,  at  12  o'clock  noon. 
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Agenda. 

(a)  To  consider  the  propriety  of  acoeptmg  an  offer  of  10*.  in  the  £ 
upon  the  respive  debts  of  the  creditors,  together  with  payment  of  all 
costs,  charges,  and  expenses  incident  to  the  liquidation. 

(b)  To  M  a  vacancy  in  the  office  of  a  member  of  the  committee  of 
inspection. 

Dated  the  27th  day  of  May,  1892. 

C.  J.  S.,  Off  Eecr  and  liqr. 

Forms  of  general  and  special  proxy  are  inclosed  herein.  Proxies  to 
be  used  at  the  meeting  must  be  lodged  not  later  than  12  o'clock  on 
the  8th  June,  1892.     Broad's  Patent  Night  Light  Co. 

3e6  Mot.  23  (2)  of  1890,  ntpra.    And  see  note  to  Form  402. 


{TitU.)  Form 


I, ,  the  off  recr  of ,  do  hby  nominate  Mr. ,  of ,  '^^^^^^^ 

to  be  chairman  of  the  first  meeting  of  creditors  [or  contributories]  in  aschSrman 

the  above  matter,  appointed  to  be  held  at ,  on  the day  of  o^  meeting 

,   19 — ,  and  I  depute  him  [here  insert ^  "being  a  person  in  my  proxies. 

employment  or  under  my  official  control,  or  being  an  officer  of  the  Form  79  of 
Board  of  Trade  "]  to  attend  such  meeting  and  use,  on  my  behalf  any  ^^^^' 
proxy  or  proxies  held  by  me  in  this  matter. 

Dated  this day  of ,  19—. 

Off  Eecr. 


{Title.)  Form  899. 


I, ,  a  [state  the  description  of  the  deponent\  make  oath  and  say  Affidavit  of 

asfoUows:—  postage  of 

noucee  of 

1.  That  I  did  on  the day  of ,  19 — ,  send  to  each  creditor  meeting. 

mentd  in  the  coy's  statement  of  affairs  [or  to  each  contributory  mentd  Form  76  of 
in  the  register  of  members  of  the  coy]  a  notice  of  the  time  and  the 
place  of  the  [insert  here  **  general"  or  **  adjourned  general,"  or  **  first" 
meeting  of  creditors  or  contributories,  as  the  case  may  he~\  in  the  form 
hereunto  annexed  marked  *'  A." 

2.  That  the  notices  for  creditors  were  addressed  to  the  sd  creditors 
resply,  according  to  their  respive  names  and  addresses  appearing  in 
the  statement  of  affairs  of  the  coy. 

3.  That  the  notices  for  contributories  were  addressed  to  the  con- 
tributories resply  according  to  their  respive  names  and  addresses 
appealing  in  the  register  of  the  coy. 

F  F  2 
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Form  400. 

Certificate  of 
postage  of 
notices 
(general). 
Form  77  of 
1903. 


4.  That  I  sent  the  sd  notices  by  putting  the  same  prepaid  into  the 
,  before  the  hour  of 


post  office  at ,  before  the  hour  of o'clock  in  the noon  on 

the  sd  day. 
Sworn,  &c. 

(Title.) 

I, ,  a  clerk  in  the  office  of  the  off  rear,  hby  certify : — 

1.  That  I  did  on  the day  of ,  19 — ,  send  to  each  creditor 

mentd  in  the  statement  of  affairs,  or  each  contributory  mentd  in  the 
register  of  members  of  the  coy  [^or  as  the  case  may  Je],  a  notice  of 
the  time  and  the  place  of  the  first  meeting  [or  ''a  general  meeting, " 
or  ''  adjourned  general  meeting,"  ae  the  case  may  he']  in  the  form  here- 
unto annexed  marked  "  A." 

Paragraphs  2,  3,  and  4,  as  in  [last  form"]. 

(Signature) . 

Dated . 

See  B.  124  of  1903,  rnpra. 


Form  401. 

Memorandam 
of  adjoam- 
ment  of  first 
or  other 
meeting. 

Form  78  of 
1903. 


{Title.) 
the  day  of 


19—,  at 


Before  ,   at  ,  on 

o'clock. 

Memdum. — The  first  [or  as  the  case  may  he"]  meeting  of  [insert 
"creditors"  or  ** contributories,"  as  the  case  may  be"]  in  the  above 
matter  was  held  at  the  time  and  place  above-mentd ;  but  it  appearing 
that  [here  state  reason  for  adjournment']  the  meeting  was  adjourned 

until  the day  of ,  19 — ,  at o'clock  in  the noon,  then 

to  be  held  at  the  same  place. 

.  Chairman. 


Form  402. 

Proxy  at 

general 

meeting. 


{Tith.) 
I,  "W.  S.,  of ,  in  the  county  of ,  being  a  creditor  [or  con- 
tributory] of  the  above-named  coy,  hby  appoint  ,  of  ,  as 

my  proxy  to  vote  for  me,  and  on  my  behalf,  at  the  meeting  of  the 
creditors  [or  contributories]  of  the  sd  coy,  summoned  by  direction  of 

Mr.  Justice ,  to  be  held  on  the day  of  — ,  and  at  any 

adjournment  thereof. 

As  witness  my  hand  this  —  day  of ,  19 — . 

W.  S. 
Signed  by  the  sd  W.  S.  \ 
in  the  presence  of  ) 

J.  M.,  of,  &c. 

Rule  127  of  1903  recognizes  the  right  to  vote  by  proxy.  See  also,  as  to  proxies, 
Rr.  132—134  of  1903  [nupray  p.  429).  It  is  to  be  observed  that  the  rales  set  ont  in 
the  first  schedule  to  the  Act  of  1890  only  apply  to  the^r«^  meetings  of  creditors  and 
contributories,  and  there  is  nothing  to  preveut  the  appointment  of  any  person  as 
special  or  general  proxy  at  subsequent  meetings. 

The  name  of  the  ofiloial  receiver  ought  not  to  be  inserted  as  proxy. 
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{Full  title  and  reference  to  record.) 


toTTSL  408a. 


I,  the  imdendgned,  a  sliareliolder  of  the  abore-named  ooy,  liby  AnotliCT\ 
appoint  [insert  name,  address,  and  description  0/ proxy  proposed.     Such  Se  ^urt  ^ 

proxy  must  he  a  shareholder  of  the  coy],  of ,  in  the  county  of , 

as  my  proxy,  to  act  for  me  at  the  meeting  of  ehareholders  to  be  held 
at  the  Inns  of  Court  Hotel,  Lincoln's  Inn  Fields,  London,  W.O.,  on 
Monday,  the  23rd  day  of  Not.  1896,  at  half -past  two  o'clock  in  the 
afternoon,  for  the  purpose  of  ascertaining  the  wishes  of  the  share- 
holders as  to  whether  the  coy  shall  continue  to  cany  on  business, 
or  whether  the  coy  shall  be  wound  up  by  the  Ct  under  the  provisions 
of  the  aboTe-mentd  Acts,  and  at  such  meeting,  and  any  adjournment 
thof,  to  vote  for  me  and  in  my  name  \insert  here  either  **  in  favour  of 
carrying  on  the  business  of  the  coy,^^  or,  **  in  favour  of  a  winding-up  by  the 
Ct,^'  or,  *^  in  favour  either  of  continuing  the  sd  business  or  of  a  winding^ 
up,  as  my  proxy  may  approve  "]. 

Dated  this day  of  Nov.,  1896. 

Signature (Stamp.) 

Address 

Description 

Holder  of  [insert  how  many"]  shares  in  the  above  coy. 

NoTB. — ^This  proxy  must  be  lodged  at  the  office  of  the  off  recr, 
33,  Carey  Street,  Lincoln's  Inn,  London,  not  later  than  the  day  before 
the  meetiug  at  which  it  is  to  be  used. 

Any  alteration  made  in  the  form  of  this  proxy  must  be  initialled. 

NoTB. — ^The  above  is  the  form  of  proxy  paper  iBsaed  by  direction  of  the  Court  in 
Thomat  Edward  BritwMod  ^  Co,  See  Forms  394b  and  396a,  tupra.  The  portion  in 
italiofl  took  the  form  of  marginal  notes  in  the  original  form. 


{Title.) 

Meeting  of  creditors  [or  contributories]  held  at  • 
of ,  19—, 


Form  403. 

',  this  —  day  List  of 

creditors  or 
ooDtributories 
amembled,  to 
be  used  at 
every  meet- 
ing. 

Form  25  of 
1903. 


Kaxnber. 

Names  of  Creditors  [or  Contributories]  present  or 
represented. 

Amoimt  of  Proof 
[or  Number  of  Shares], 

1. 
2. 

\: 

5. 
6. 
7. 

Total  number  of  creditors  [or  contributories] 
present  or  represented. 

7 
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Form  404, 

Report  of 
result  of 
meeting  of 
creditors  or 
oontribu- 
tories. 
Form  27  of 
1903. 


(Title.) 

I,  A.  B.,  the  liqr  of  the  above-named  coy,  chairmaE  of  a  meeting  of 
the  creditors  [^or  contributories]  of  the  above-named  coy,  summoned  by 

advertisement  l_or  notice],  dated  the day  of ,  and  held  on  the 

day  of ,  at ,  in  the  county  of ,  do  hby  report  to  the 

Ct  the  result  of  such  meeting  as  follows  : — 

The  sd  meeting  was  attended,  either  personally  or  by  proxy,  by 

creditors,  whose  proofs  of  debt  against  the  sd  ooy  were  admitted  for 

voting  purposes,  amounting  in  the  whole  to  the  value  of /.  [or  by 

contributories,  holding  in  the  whole shares  in  the  sd  coy, 

and  entld  resply  by  the  regulations  of  the  coy  to  the  number  of  votes 
hnftr  mentd]. 

The  question  submitted  to  the  sd  meeting  was,  whether  the  creditors 
[or  contributories]  of  the  sd  coy  wished  that  [here  state  proposal  sub- 
mitted to  the  meeting^. 

The  sd  meeting  was  of  opinion  that  the  sd  proposal  should  [or 
should  not]  be  adopted  [or  the  result  of  the  voting  upon  such  question 
was  as  follows :] 

The  under-mentd  creditors  [or  contributories]  voted  in  favour  of  the 
sd  proposal  being  adopted  : — 


Name  of  Creditor 
[or  Oontxibutory]. 


Addrees. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  ooof  eired  on 

each  Contributory  by  the 
BegulationB  of  the  Company. 


The  under-mentd  creditors  [or  contributories]  voted  against  the  sd 
proposal  being  adopted : — 


Naine  of  Creditor 
[or  Contributory]. 


Address. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  conf  acred  on 

each  Contributory  by  the 
Itegulata<nifl  of  the  Company. 


Dated  this day  of ,  19 — . 


(Signed) 


H.  r., 

Chairman. 
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What  Debts  provable. 

Sect.  IM  of  1862. — ^In  the  event  of  anj  company  being  wound  np  nnder  this  Act,  Solrent 
all  debts  payable  on  a  contingenoyi  and  all  claims  against  the  company,  present  or  companies, 
f  atore,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be 
admissible  to  proof  against  the  company ;  a  jnst  estimate  being  made,  so  far  as  is 
posfdble,  of  the  valoe  of  all  sach  debts  or  claims  as  may  be  subject  to  any  contin- 
gency or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  a  certain 
value. 

The  right  of  proof  conferred  by  the  above  section  is  now  limited  to  the  case  of 
solvent  companies ;  for,  as  regards  insolvent  companies,  sect.  10  of  the  Judicature 
Act,  1875,  declares  what  debts  and  liabilities  are  to  be  provable. 

That  section  is  as  follows : — 

Jud.  Aet,  1878,  f .  10.— In  the  administration  by  the  Court  of  the  assets  of  any 
"penon  who  may  die  after  the  commencement  of  this  Act,  and  whose  estate  may 
prove  to  be  insufficient  for  the  payment  in  full  of  his  debts  and  liabilities,  and  in 
the  windittff-up  of  any  company  under  the  Companies  Acts,  1862  and  1867,  whose  assets 
may  prove  to  be  insufficient  for  the  payment  of  its  debts  and  liabilities,  and  the  costs  of 
winding-up,  the  same  rules  shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secttred  and  unsecured  creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities,  and  future  and  contingent  liabilities  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  banzruptct  with  respect  to  the  estates  of  Application 
X>eT8ons  adjudged  bankrupt,  and  all  persons  who  in  any  such  case  would  be  entitled  of  bank- 
to  prove  for  and  receive  dividends  out  of  the  estate  of  any  such  deceased  person,  or  "*P*^  "^^* 
out  of  the  assets  of  any  such  company,  may  come  in  under  the  decree  or  order  for 
the  administration  of  such  estate,  or  under  the  winding-up  of  such  company,  and 
make  such  claims  against  the  same  as  they  may  respectively  be  entitled  to  by  virtue 
of  this  Act. 

IVimd  facie,  a  company  in  winding-up  is  to  be  taken  to  come  within  the  section. 
Those  who  allege  the  contrary  must  show  that  its  assets  are  sufficient  to  pay  **  its 
debts  and  liabilities  and  the  costs  of  winding-up."  Milan  Tramways,  25  C.  D. 
587 ;  and  see  He  Leng,  (1895)  1  Ch.  652.  The  words  of  the  section  "as  to  the 
debts  and  liabilities  provable"  mean  "  as  to  what  debts  and  liabilities  can  be 
proved,  and  the  manner  in  which  they  are  to  be  proved."  Naylor  v.  Mersey  Steel  f 
Iron  Co.,  9  Q.  B.  D.  648 ;  affirmed  9  App.  Cas.  434,  sub  nom.  Mersey  Steel  ^  Iron 
Co.  V.  Naylor. 

The  section,  it  is  to  be  noted,  makes  the  Bankruptcy  Rules  "  in  force  for  the  time 
being  "  applicable,  and  accordingly  altered  Bankruptcy  Rules  automatically  apply. 

The  debts  and  liabilities  provable  in  bankruptcy  are  specified  in  sect.  37  of  the  BAincsuFTCfY 
Bankruptcy  Act,  1883,  which  is  as  follows :—  Rules. 

Bankruptcy  Act,  1883,   i.   37.— (1)   Demands  in  the  nature  of  unliquidated  Unliquidated 
damages  arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of  damages, 
trust,  shall  not  be  provable  in  bankruptcy. 
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Debt  after 
notice  of  aot 
of  bank- 
ruptcj. 

Other  debts, 
&c.  proTable. 

Estimate  as 
to  oontingent 
debts,  &c. 

Appeal. 


Assessment 
of  yalue. 


Meaning  of 
"liabiUty." 


(2)  A  person  having  notice  of  any  act  of  bankruptcy,  available  against  the 
debtor,  shall  not  prove  under  the  order  for  any  debt  or  liability  contracted  by  the 
debtor  subsequently  to  the  date  of  his  so  having  notice. 

(3)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  debtor  is  subject  at  the  date  of  the  receiving  order,  or  to 
which  he  may  become  subject  before  his  discharge  by  reason  of  any  obligation 
incurred  before  the  date  of  the  receiving  order,  shall  be  deemed  to  be  debts  provable 
in  bankruptcy. 

(4)  An  estimate  shall  be  made  by  the  trustee  of  the  value  of  any  debt  or  liability, 
provable  as  aforesaid,  which  by  reason  of  its  being  subject  to  any  contingeooy  or 
contingencies,  or  for  any  other  reason,  does  not  bear  a  certain  value. 

(6)  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as  aforesaid  may 
appeal  to  the  Court. 

(6)  If  in  the  opinion  of  the  Court  the  value  of  the  debt  or  liability  is  incapable 
of  being  fairly  estimated,  the  Court  may  make  an  order  to  that  effect,  and  there- 
upon the  debt  or  liability  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  debt 
not  provable  in  bankruptcy. 

(7)  If  in  the  opinion  of  the  Court  the  value  of  the  debt  or  liability  is  capable  of 
being  fairly  estimated,  the  Court  may  direct  the  value  to  be  assessed  before  the 
Court  itself  without  the  intervention  of  a  jury,  and  may  g^ve  all  necessary  directions 
for  this  purpose,  and  the  amount  of  the  value  when  assessed  shall  be  deesmed  to  be 
a  debt  provable  in  bankruptcy. 

(8)  ** Liability"  shall,  for  the  purposes  of  tiiis  Act,  include  any  compensation 
for  work  or  labour  done,  any  obligation  or  possibility  of  an  obligation  to  pay  money 
or  money's  worth  on  the  breach  of  any  express  or  implied  covenant,  contract, 
agreement,  or  undertaking,  whether  the  breach  does  or  does  not  occur,  or  is  or  is 
not  likely  to  occur  or  capable  of  ocourriug  before  the  discharge  of  the  debtor ;  and 
generally  it  shall  include  any  express  or  implied  engagement,  agreement,  or  under- 
taking, to  pay,  or  capable  of  resulting  in  the  payment  of  money  or  money's  worth, 
whether  the  payment  is  as  respects  amount  fixed  or  unliquidated ;  as  respects  time, 
present  or  future,  certain,  or  dependent  on  any  one  contingency,  or  on  two  or  more 
contingfencies ;  as  to  mode  of  valuation,  capable  of  being  ascertained  by  fixed  roles, 
or  as  matter  of  opinion. 

[See  further  as  to  this  section,  Williams  on  Bkcy.] 


Proofs. 

How  Made. 
Rr.  91—106  of  1908  are  as  follows,  and  the  Rules  of  1890,  for  which  they  are 
substituted,  were  taken  mainly  from  Sched.  II.  to  the  Bkcy.  Act,  1883  : — 

Proof  of  debt.      91.  In  a  windiog-up  by  the  Court  every  creditor  shall  prove  his  debt.    [For- 
merly R.  96  of  1890,  taken  from  Sched.  II.  r.  1.] 

Affidavit  of  92.  A  debt  may  be  proved  in  any  winding<up  by  delivering  or  sending  through 

proof.  ^e  pQgt  an  affidavit  verifying  the  debt.    In  a  winding-up  by  the  Court  the  affidavit 

shall  be  so  sent  to  the  official  receiver,  or,  if  a  liquidator  has  been  appointed,  to  the 
liquidator,  and  in  any  other  winding-up  the  affidavit  may  be  so  sent  to  the 
liquidator.     [Formerly  R.  97  of  1890,  taken  from  Sched.  II.  r.  2.] 

93.  An  affidavit  proving  a  debt  may  be  made  by  the  creditor  himself,  or  by  some 
person  authorized  by  or  on  behalf  of  the  creditor.  If  made  by  a  person  so  autho- 
rized, it  shall  state  his  authority  snd  means  of  knowledge.  [R.  98  of  1890,  and 
Sched.  II.  r.  3,  and  see  Ex  parte  Rare,  10  Ch.  219.] 

Vouchers.  94.  An  affidavit  proving  a  debt  shall  contain  or  refer  to  a  statement  of  aooount 


Digitized  by 


Google 


CREDITORS,  441 

allowing  the  paiticnlars  of  the  debt,  and  shall  specify  the  youohers,  if  anj,  hj 
which  the  same  can  be  sabstantiated.  The  official  receiver  or  liquidator  to  whom 
the  proof  is  sent  may  at  any  time  call  for  the  production  of  the  Tonohers.  [R.  99  of 
1890,  and  Sohed.  II.  r.  4.] 

96.  An  affidavit  proving  a  debt  shall  state  whether  the  creditor  is  or  is  not  a  Security. 
seoored  creditor.    [R.  100  of  1890,  and  Sched.  II.  r.  5.] 

96.  An  affidavit  proving  a  debt  may  in  a  winding-up  by  the  Court  be  sworn  before 
an  official  receiver  or  assistant  official  receiver,  or  any  officer  of  the  Board  of  Trade 
or  any  derk  of  an  official  receiver  duly  authorized  in  writing  by  the  Court  or  the 
Board  of  Trade  in  that  behalf.     [Formerly  R.  of  Deo.  3,  1892.] 

97.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  otherwise  Cost* 
orders.     [R.  101  of  1890,  and  Sched.  II.  r.  6.] 

98.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  discounts,  but  Discoimt. 
he  shall  not  be  compelled  to  deduct  any  discount,  not  exceeding  five  per  centum  on 

the  net  amount  of  his  claim,  which  he  may  have  agreed  to  allow  for  payment  in 
cash.     [R.  102  of  1890,  and  Sohed.  II.  r.  8.    See  Wms.,  p.  371.] 

99.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  and  the  order  Periodical 
to  wind  up  is  made  at  any  time  other  than  one  of  those  periods,  the  person  entitled  payments, 
to  the  rent  or  payment  may  prove  for  a  proportionate  part  thereof  up  to  the  date 

of  the  winding-up  order  or  resolution  as  if  the  rent  or  payment  grew  due  from 
day  to  day.  Provided  that  where  the  liquidator  remains  in  occupation  of  premises 
demised  to  a  company  which  is  being  wound  up,  nothing  herein  contained  shall 
prejudice  or  affect  the  right  of  the  landlord  of  such  premises  to  daim  payment  by 
the  company  or  the  liquidator  of  rent  during  the  period  of  the  company's  or  the 
liquidator's  occupation.     [See  p.  420,  infra."] 

100.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise,  whereon  Interest, 
interest  is  not  reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the 
winding-up  order  or  resolution,   the  creditor  may  prove  for  interest  at  a  rate 

not  exceeding  four  per  centum  per  annum  to  that  date  from  the  time  when  the  debt 
or  sum  was  payable,  if  the  debt  or  sum  is  payable  by  virtue  of  a  written  instru- 
ment at  a  certain  time,  and  if  payable  otherwise,  then  from  the  time  when  a  demand 
in  writing  has  been  made  giving  notice  that  interest  will  be  claimed  from  the  date 
of  the  demand  until  the  time  of  payment.  [R.  104  of  1890,  and  Sched.  II.  r.  20  ; 
and  see  Bkoy.  Act,  1890,  s.  23.] 

101.  A  creditor  may  prove  for  a  debt  not  payable  at  the  date  of  the  winding-up  order  Proof  subject 
or  resolution,  as  if  it  were  payable  presently,  and  may  receive  dividends  equally  with  to  rebate, 
the  other  creditors,  deducting  only  thereout  a  rebate  of  interest  at  the  rate  of  five  per 

centum  per  «.-nTinTn  computed  from  the  declaration  of  a  dividend  to  the  time  when  the 
debt  would  have  become  payable  according  to  the  terms  on  which  it  was  contracted. 
[R.  105  of  1890,  modified  so  as  to  accord  with  R.  21  of  Sched.  II.  of  Bkcy.  Act, 
1883  ;  and  see  J?J?  parte  Ador,  (1891)  2  Q.  B.  274.] 

109.  In  any  case  in  which  it  appears  that  there  are  numerous  claims  for  wages  by  Workmen's 
workmen  and  others  employed  by  the  company,  it  shall  be  sufficient  if  one  proof  wages, 
for  all  such  claims  is  made  either  by  a  foreman  or  by  some  other  person  on  behalf  of 
all  such  creditors.  Such  proof  shall  have  annexed  thereto,  as  forming  part  thereof, 
a  schedule  setting  forth  the  names  of  the  workmen  and  others,  and  the  amounts 
severally  due  to  them.  Any  proof  made  in  compliance  with  this  rule  shall  have 
the  same  effect  as  if  separate  proofs  had  been  made  by  each  of  the  said  workmen 
and  others.     [Formerly  R.  lOa  of  1890,  taken  from  Bkcy.  R.  220.] 

108.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange,  promissory  Production  of 
note,  or  other  negotiable  instrument  or  security  on  which  the  company  is  liable,  security, 
such  bill  of  exchange,  note,  instrument,  or  security  must,  subject  to  any  special 
Older  of  the  Court  made  to  the  contrary,  be  produced  to  the  official  receiver,  chair- 
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man  of  a  meeting,  or  liquidator,  as  the  case  may  be,  and  be  marked  by  Him  before 
the  proof  can  be  admitted  either  for  Toting  or  for  any  puxpoee.  [Formerly  B.  107 
of  1890;  Bkoy.  R.  221.] 

104.  A  proof  intended  to  be  used  at  the  first  meeting  of  creditors  or  at  an 
adjournment  thereof  shall  be  lodged  with  the  official  reoeiyer  not  later  than  the 
time  mentioned  for  that  purpose  in  the  notice  convening  the  meeting,  or  adjourned 
meeting.     [Formerly  R.  108  of  1890  ;  comp.  Bkoy.  Rr.  222  and  222a.] 

105.  Where  a  liquidator  is  appointed  in  a  winding-up  by  the  Oourt  all  proofs  of 
debts  that  have  been  received  by  the  official  receiver  shall  be  handed  ovex  to  the 
liquidator,  but  the  official  receiver  shall  first  make  a  list  of  such  proofs,  and  take  a 
receipt  thereon  from  the  liquidator  for  such  proofs.  [Formerly  R.  109  of  1890  ; 
Bkcy.  R.  223.    As  to  swearing  proofs,  see  note  to  Form  157,  and  R.  96,  supraj] 


Notice  to 
creditors  to 
proye. 


Examination 
of  proof. 


Expunging. 


Oaths. 


Admissiox  and  Bejeotiox  of  Pboofb,  Ain)  Appeal  to  the  Ooxtet. 

B.  106  of  1008. — Subject  to  the  provisions  of  the  Acts,  and  imless  otherwise 
ordered  by  the  Court,  the  liquidator  in  any  winding-up  may  from  time  to  time  fix  a 
certain  day,  which  shall  be  not  less  than  fourteen  days  from  the  date  of  the  notice 
on  or  before  which  the  creditors  of  the  company  are  to  prove  their  debts  or 
claims,  or  to  be  excluded  from  the  benefit  of  any  distribution  made  before  such 
debts  are  proved,  and  the  liquidator  shall  give  notice  in  writmg  of  the  day  so  fixed 
by  advertisement  in  such  newspaper  as  he  shall  consider  convenient,  and  in  a 
winding- up  by  the  Court  to  every  person  mentioned  in  the  statement  of  affairs  as  a 
creditor  and  who  has  not  proved  his  debt,  and  in  any  other  winding-up  to  the 
last  known  address  or  place  of  abode  of  each  person  who,  to  the  knowledge  of  the 
liquidator,  claims  to  be  a  creditor  of  the  company  and  whose  claim  has  not  been 
admitted.    [New.    See  s.  13  of  1890.] 

Br.  107 — 118  of  1903  are  as  follows,  and  the  company  rules  for  which  they  are 
substituted  were  pai-tly  taken  from  Sched.  II.  to  the  Bankruptcy  Act,  1883  : — 

107.  The  liquidator  shall  examine  every  proof  of  debt  lodged  with  him  and  the 
grounds  of  the  debt,  and  in  writing  admit  or  reject  it,  in  whole  or  in  part,  or 
require  further  evidence  in  support  of  it.  If  he  rejects  a  proof  he  shall  state  in 
writing  to  the  creditor  the  grounds  of  the  rejection.  [R.  110  of  1890,  and 
Sched.  II.  r.  22,  and  see  Wms.  on  Bkcy.,  p.  382.] 

108.  If  a  creditor  or  contributory  is  dissatisfied  with  the  decision  of  the  liquidator 
in  respect  of  a  proof,  the  Court  may,  on  the  application  of  the  creditor  or 
oontributory,  reverse  or  vary  the  decision  [Sched.  II.  r.  24] ;  but,  subject  to  the 
power  of  the  Court  to  extend  the  time,  no  application  to  reverse  or  vary  the  dedsion 
of  the  liquidator  in  a  winding-up  by  the  Court  rejecting  a  proof  sent  to  him  by  a 
creditor  or  person  claiming  to  be  a  creditor,  shall  be  entertained,  unless  notice  of 
the  application  is  given  before  the  expiration  of  twenty-one  days  from  the  date  of 
the  seryice  of  the  notice  of  rejection.  [Formerly  R.  Ill  of  1890 ;  and  oomp. 
Bkcy.  R.  230.] 

109.  If  the  liquidator  thinks  that  a  proof  has  been  improperly  admitted,  the 
Court  may,  on  the  application  of  the  liquidator,  after  notice  to  the  creditor  who 
made  the  proof,  expunge  the  proof  or  reduce  its  amount.  [R.  112  of  1890,  and 
Sched.  II.  r.  23 ;  and  see  Ex  parte  Earper,  21  C.  D.  537.] 

110.  The  Court  may  also  expunge  or  reduce  a  proof  upon  the  application  of  a 
creditor  or  contributory  if  the  liquidator  declines  to  interfere  in  the  matter.  [R.  1 18 
of  1890,  and  Sched.  II.  r.  26 ;  and  see  Ee  Stenson,  25  C.  Div.  147 ;  Ex  parte  Ewmey^ 
5Mor.  119.] 

111.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  liquidator 
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in  a  winding-up  by  the  Gonrt  may  adminiBter  oaths  and  take  affidavits.  [B.  114 
of  1890,  and  Sohed.  XL  r.  26.] 

118.  In  a  winding-up  by  the  Court  the  official  receiver,  before  the  appointment  Powers  of 
of  a  liquidator,   shall  have  all  the  powers  of  a  liquidator  with  respect  to  the  ^™^^ 
examination,  admission,  and  rejection  of  proofs,  and  any  act  or  decision  of  his  in 
relation  thereto   shall  be  subject  to  the    like  appeal.     [R.   116  of    1890,  and 
Sohed.  II.  r.  27.] 

118.  In  a  winding-up  by  the  Court  the  official  receiver,  where  no  other  liquidator  Official  re- 
is  appointed,  shall,  before  payment  of  a  dividend,  file  all  proofs  tendered  in  the  <^v^  ^  "1© 
winding-up,  with  a  list  thereof,  distioguishing  in  such  list  the  proofs  which  were  ^ 
wholly  or  partly  admitted,  and  the  proofs  which  were  wholly  or  partly  rejected. 
[Formerly  R.  116  of  1890  ;  and  comp.  Bkcy.  R.  224.] 

114.  Every  liquidator  in  a  winding-up  by  the  Court  other  than  the  official  receiver  Liquidator  to 
shall,  on  the  first  day  of  every  month,  file  with  the  registrar  a  certified  list  of  all  ^®  ^  »^ 
proofs,  if  any,  received  by  him  during  the  month  next  preceding,  distinguishing  in  ^ 

such  lists  the  proofs  admitted,  those  rejected,  and  such  as  stand  over  for  further 
consideration ;  and,  in  the  case  of  proo&  admitted  or  rejected,  he  shall  place  the 
proofs  to  be  filed  with  the  registrar.  [Formerly  R.  117  of  1890,  taken  &om  Bkcy. 
R.  226.] 

115.  The  liquidator  in  a  winding-up  by  the  Court,  including  the  official  receiver  Procediure 
when  he  is  liquidator,  shall,  within  three  days  after  receiving  notice  from  a  creditor  ^^  appeal, 
of  his  intention  to  appeal  ag^ainst  a  decision  rejectiug  a  proof,  file  such  proof  with 

the  registrar  with  a  memorandum  thereon  of  his  disallowanoe  thereof.  [Formerly 
R.  118  of  1890,  taken  from  Bkcy.  R.  226.] 

[R.  119  of  1890  was  annulled  by  R.  34  of  Ap.  1892,  and  the  following  provision 
was  substituted  for  it.] 

116. — Subject  to  the  power  of  the  Court  to  extend  the  time  in  a  winding-up  by  Time  for  offi- 
the  Court,  the  official  receiver  as  liquidator,  not  later  than  fourteen  days  from  the  <^  receiver 
latest  date  specified  in  the  notice  of  his  intention  to  declare  a  dividend  as  the  time  ^.^^t  or 
within  which  such  proofs  must  be  lodged,  shall  in  writing  either  admit  or  reject 
wholly  or  in  i»art  every  proof  lodged  with  him,  or  require  further  evidence  in  support 
of  it.    [Formerly  R.  29  of  April,  1892,  taken  from  Bkcy.  R.  227.    The  ftUiwuMit, 
may  be  cross-examined  on  his  affidavit,  or  an  order  to  examine  him  under  sect.  116 
of  the  Act  of  1862  may  be  obtained.    See  Chap.  XUL] 

117. — Subject  to  the  power  of  the  Court  to  extend  the  time,  the  liquidator  in  a  Time  for 
winding-up  by  the  Court,  other  than  the  official  receiver,  within  twenty- eight  days  liquidator 
after  receiving  a  proof  which  has  not  previously  been  dealt  with,  shall  in  writing  ^  ^^  ^* 
either  admit  or  reject  it  wholly  or  in  part,  or  require  further  evidence  in  support  of 
it.    Provided  that  where  the  liquidator  has  given  notice  of  his  intention  to  declare 
a  dividend,  he  shall  within  fourteen  days  after  the  date  mentioned  in  the  notice  as 
the  latest  date  up  to  .which  proofs  must  be  lodged  examine  and  in  writing  admit  or 
reject  or  require  further  evidence  in  support  of,  every  proof  which  has  not  been  already 
dealt  with,  and  shall  give  notice  of  his  decision  rejecting  a  proof  wholly  or  in  part  to 
the  creditors  affected  thereby.   [R.  120  of  1890  (varied),  taken  from  Bkcy.  R.  228.] 

118. — ^The  official  receiver  shall  in  no  case  be  personally  liable  for  costs  in  relation  Costs  of 
to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or  in  part.    [Formerly  ^PP^* 
R.  121  of  1890,  taken  from  Bkcy.  R.  231.] 

Dividends. 

E.  119  of  1908.— (1.)  Not  more  than  two  months  before  declaring  a  dividend,  the  ^^^^^n,, 
liquidator  in  a  winding-up  by  the  Court  shall  give  notice  of  his  iatention  to  do  so  to  ^Ir?  /S~7^' 
the  Board  of  Trade  in  order  that  the  same  may  be  gazetted,  and  at  the  same  time  to  435 ;  final 

dividend 
Form  439). 
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such  of  the  creditors  mentioned  in  the  statement  of  affairs  as  have  not  proyed  their 
debts.  Such  notice  shall  specify  the  latest  date  up  to  which  proofs  must  be  lodged, 
which  shall  not  be  less  than  fourteen  days  from  the  date  of  such  notice. 

(2.)  Where  anj  creditor,  after  the  date  mentioned  in  the  notice  of  intention  to 
declare  a  dividend  as  the  latest  date  up  to  which  proofs  may  be  lodged,  appeals 
against  the  decision  of  the  liquidator  rejecting  a  proof,  notice  of  appeal  shaU,  sub- 
ject to  the  power  of  the  Court  to  extend  the  time  in  special  oases,  be  given  within 
seven  days  from  the  date  of  the  notice  of  the  decision  against  which  the  appeal  is 
made,  and  the  liquidator  may  in  such  case  make  provision  for  the  dividend  upon 
such  proof,  and  the  probable  costs  of  such  appeal  in  the  event  of  the  proof  being* 
admitted.  Where  no  notice  of  appeal  has  been  given  within  the  time  specified  in 
this  rule,  the  liquidator  shall  exclude  all  proofs  which  have  been  rejected  from 
participation  in  the  dividend. 

(3.)  Immediately  after  the  expiration  of  the  time  fixed  by  this  rule  for  appealing 
against  the  decision  of  the  liquidator  he  shall  proceed  to  declare  a  dividend,  and 
shall  give  notice  to  the  Board  of  Trade  (in  order  that  the  same  may  be  gazetted), 
and  shall  also  send  a  notice  of  dividend  to  each  creditor  whose  proof  has  been 
admitted. 

(4.)  If  it  becomes  necessary,  in  the  opinion  of  the  liquidator  and  the  committee  of 
inspection,  to  postpone  the  declaration  of  the  dividend  beyond  the  limit  of  two 
months,  the  liquidator  shall  g^ve  a  fresh  notice  of  his  intention  to  declare  a  dividend 
to  the  Board  of  Trade  in  order  that  the  same  may  be  gazetted  ;  but  it  shall  not  be 
necessary  for  the  liquidator  to  gfive  a  fresh  notice  to  such  of  the  creditors  men* 
tioned  in  the  statement  of  afPairs  as  have  not  proved  their  debts.  In  all  other 
respects  the  same  procedure  shall  follow  the  fresh  notice  as  would  have  followed  the 
original  notice.     [Formerly  R.  122  of  1890,  which  was  taken  from  Bkoy.  R.  232.] 

(5.)  As  to  transnucsion  of  list  to  registrar,  see  Appendix  and  Forms  452a  and 
4o2b,  infra. 

(6.)  Dividends  may,  at  the  request  and  risk  of  the  person  to  whom  they  are  pay- 
able, be  transmitted  to  him  by  post. 

(7.)  If  a  person  to  whom  dividends  are  payable  desires  that  they  shall  be  paid  to 
some  other  person,  he  may  lodge  with  the  liquidator  a  document  in  the  Form  72 
[p.  486,  infra]  which  shall  be  a  sufficient  authority  for  the  payment  of  the  dividends 
to  the  person  therein  named. 

As  to  dividend  payable  on  amount  of  claim  when  sent  in  without  deduction  of 
payments  afterwards  made  by  third  parties,  see  Ligomel  Spitminp  Co, ;  Ex  part* 
Bank  of  Ireland  (1900)  I.  R.  824. 


Realization. 


Surrender. 

Assessed 
value. 


Proof  by  Secured  Creditors. 

2nd  Sohed.  to  Bankmptey  Act,  188S,  contains  also  the  following  rules  (aa  to 
which  see  Williams  on  Bankruptcy,  pp.  374 — 378). 

0.  If  a  secured  creditor  realizes  his  security,  he  may  prove  for  the  balance  due  to 
him  after  deducting  the  net  amount  realized* 

10.  If  a  secured  creditor  surrenders  his  security  to  tho  official  receiver  or  trustee, 
for  the  general  benefit  of  the  creditors,  he  may  prove  for  his  whole  debt. 

11.  If  a  secured  creditor  does  not  either  realize  or  surrender  his  security,  he  shall, 
before  ranking  for  dividend,  state  in  his  proof  the  particulars  of  his  security,  the 
date  when  it  was  gfiven,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled 
to  receive  a  dividend  only  in  respect  of  the  balance  due  to  him  after  deducting  the 
value  so  assessed. 
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13. — (a)  Where  a  seoority  is  so  yalaed,  tiie  trustee  may  at  any  time  redeem  it  on  Redemption 
payment  to  the  creditor  of  the  assessed  value.  ^^  security. 

(b)  If  the  trustee  is  dissatisfied  with  the  yalue  at  which  a  security  is  assessed,  he 
may  require  that  the  property  comprised  in  any  security  so  valued  be  offered  for 
sale,  at  such  times  and  on  such  terms  and  conditions  as  may  be  agreed  on  between 
the  creditor  and  the  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may 
direct.  If  the  sale  be  by  public  auction,  the  creditor,  or  the  trustee  on  behalf  of  Sale, 
the  estate,  may  bid  or  purchase. 

(c)  Provided  that  the  creditor  may  at  any  time  by  notice  in  writing  require  the  Election, 
trustee  to  elect  whether  he  will  or  will  not  exercise  his  power  of  redeeming  the 
security  or  requiring  it  to  be  realized  ;*and  if  the  trustee  does  not,  within  six  months 

after  receiving  the  notice,  signify  la  writing  to  the  creditor  his  election  to  exercise 
the  power,  he  shall  not  be  entitled  to  exercise  it,  and  the  equity  of  redemption,  or 
any  other  interest  in  the  property  comprised  in  the  security  which  is  vested  in  the 
trustee,  shall  vest  in  the  creditor,  and  the  amount  of  his  debt  shall  be  reduced  by  the 
amount  at  which  the  security  has  been  valued. 

18.  Where  a  creditor  has  so  valued  his  security  he  may  at  any  time  amend  the  Amending 
valuation  and  proof  on  showing  to  the  satisfaction  of  the  trustee  or  the  Court  that  valnation. 
the  valuation  and  proof  were  made  6(md  Jide  on  a  mistaken  estimate,  or  that  the 
security  has  diminished  or  increased  in  value  since  its  previous  valuation ;  but  every 
such  amendment  shall  be  made  at  the  cost  of  the  creditor,  and  upon  such  terms  as 
the  Court  shall  order,  unless  the  trustee  shall  allow  the  amendment  without  appli- 
cation to  the  Court.     (See  lie  Clark,  (1901)  1  K.  B.  655.) 

14.  Where  a  valuation  has  been  amended  in  accordance  with  the  foregoing  rule.  Surplus  divi- 
the  creditor  shall  forthwith  repay  any  surplus  dividend  which  he  may  have  received  dend. 
in  excess  of  that  to  which  he  would  have  been  entitled  on  the  amended  valuation, 
or,  as  the  case  may  be,  shall  be  entitled  to  be  paid,  out  of  any  money  for  the  time 
being  available  for  dividend,  any  dividend,  or  share  of  dividend,  which  he  may  have 
failed  to  receive  by  reason  of  the  inaccuracy  of  the  original  valuation,  before  that 
money  is  made  applicable  to  the  payment  of  any  future  dividend,  but  he  shall  not 
be  entitled  to  disturb  the  distribution  of  any  dividend  declared  before  the  date  of 
the  amendment. 

16.  If  a  oreditor,  after  having  valued  his  security,  subsequently  realizes  it,  or  if  Subsequent 
it  is  realized  under  the  provisions  of  Rule  12,  the  net  amount  realized  shall  be  sub-  realization, 
stituted  for  the  amount  of  any  valuation  preriously  made  by  the  creditor,  and  shall 
be  treated  in  all  respects  as  an  amended  valuation  made  by  the  creditor. 

16.  If  a  secured  creditor  does  not  comply  with  the  foregoing  rules  he  shall  be  Exclusion, 
exdaded  from  all  share  in  any  dividend. 


Proofs  by  Shareholders. 

8eot.  88  (7)  of  1868. — ^No  sum  due  to  any  member  of  a  company,  in  his  character 
of  a  member,  by  way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company,  payable  to  such  member  in  a  case  of  competition  between 
himself  and  any  other  creditor  not  being  a  member  of  the  company ;  but  any  such 
sum  may  be  taken  into  account,  for  the  purposes  of  the  final  adjustment  of  the 
rights  of  the  contributories  amongst  themselves. 

Bat  a  member  may  prove,  in  competition  with  non-members,  for  a  debt  due  to 
him  as  a  Strang^.  OruteWa  ease,  1  Ch.  528;  Humber  Ironworkt  Co.,  8  Eq.  122; 
JUilway  l%me  Table$  FithUtking  Co,,  Ex  parU  WeUon,  (1899)  1  Ch.  103 ;  and  see 
infra,  p.  466,  <*  SiLiBzn  and  Waoss." 
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Exclusion  of  Creditors  not  proving  in  time. 

Seet.  107  of  1862. — The  Court  may  fix  a  certain  day  or  certain  days  on  or  within 
which  creditors  of  the  company  are  to  prove  their  debts  or  claimSi  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  are  proved. 

Sect.  18  of  1890. — General  Rules  may  be  made  for  requiring  or  enabling  all  or 
any  of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  [the  above 
section]  to  be  exercised  or  performed  by  the  liquidator  as  an  officer  of  the  Court 
and  subject  to  the  control  of  the  Court.     [And  see  B.  106  of  1903,  supra,"] 


Alphabetical  Table  as  to  Proof  of  Debts. 

Admission. 

As  to  liquidator's  power  to  admit  or  reject,  see  B.  107  of  1903.  As  to  official 
receiver's  power,  see  R.  112  of  1903.  As  to  the  times  limited  for  so  doing,  see 
Rr.  116  and  117  of  1903.  But  if  the  proof  is  rejected  after  time,  the  liquidator'B 
opposition  to  creditor's  application  may  be  treated  as  a  motion  to  expunge. 
Ex  parte  Fenton^  63  L.  T.  967. 

Ajfftdavit. 

Proof  of  debt  to  be  made  by  affidavit.  R.  92  of  1903.  As  to  contents,  see  R.  94 
of  1903,  Bupra^  and  Form  157.  Affidavit  includes  affirmations  and  declarations. 
See  Interpretation  Act,  1889,  s.  3. 

Liquidator's  power  to  administer  oaths,  see  R.  Ill  of  1903 ;  and  official  reoeiver's 
power,  see  Rr.  96  and  112  of  1903. 

Ameitdment. 

A  creditor  may,  it  would  seem,  obtain  leave  to  amend  his  proof,  but  without 
prejudice  to  dividends  already  declared.  Re  Bamed*8  Banking  Co.,  18  W.  R.  944; 
£x  parte  Cama^  9  Ch.  686.  And  as  to  amendment  by  a  secured  creditor,  see  Re 
Arden,  14  Q.  B.  D.  121 ;  Ex  parte  Boffshaw,  13  C.  D.  306 ;  Ifennf  Zieter  ^  Co,,  (1892) 
2  Ch.  419.  In  the  case  last  mentioned,  a  secured  creditor  had  inadvertently  proved 
without  valuing  his  security,  and  had  voted  at  the  first  meeting  of  creditors,  but  he 
was  allowed  to  amend  his  proof.  See  also  Ex  parte  Schqfield,  12  C.  D.  837 ;  Ex  parte 
Whitton,  43  L.  T.  480. 

As  to  amending  valuation  and  proof,  see  Ex  parte  National^  %e.  Bank,  Re  KewtOHf 
(1896)  2  Q.  B.  403  ;  i2<»  Clark,  (1901)  1  K.  B.  666. 

Annuity. 
As  to  proving  in  respect  of  an  annuity,  see  Re  Gieve,  Ex  parte  Shaw,  80  L.  T.  737. 

Appeax. 
'  As  to  appeal  by  creditor  or  contributory  from  decision  of  liquidator  in  respect  of 
a  proof,  see  R.  108  of  1903 ;  and  from  decision  of  official  receiver,  see  R.  112 
of  1903.    And  see  Chap.  XLVIII. 

Assignment. 

When  A.  is  a  creditor  of  or  has  a  provable  claim  against  the  ocMnpaay,  and  has 
assigned  it  to  B.,  and  B.  seeks  to  prove  in  respect  thereof,  he  most  prore  the 
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assignment.  An  equitable  assignee  can  prove  {Ex parte  Colbome  and  Strawhidge, 
11  Eq.  478);  and  an  assign  under  sect.  26  (6)  of  the  Jud.  Act,  1873.  Milan 
TramicayB,  26  C.  D.  687 ;  Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  611.  But  as 
to  a  subsequent  assignment  of  the  debt  not  entitling  the  assignee  to  diyidends,  at 
any  rate  in  bankruptcy,  see  Re  Frost,  (1899)  2  Q.  B.  60,  and  see  Form  440,  and 
note  thereto. 

Bank  Notes. 

Can  be  proved  for.  Fast  of  England  Banking  Co,,  4  Ch.  14  ;  Herefordshire  Banking 
Co.,  4  Eq.  250.  Where  sect.  6  of  the  Companies  Act,  1879,  applies,  the  liability 
of  a  limited  company  in  respect  of  notes  is  unlimited;  but  the  better  opinion 
is  that  this  section  only  applies  to  banks  registered  under  Part  VII.  of  the  Act 
of  1862. 

Bills  of  Exchangs. 

See  B.  103  of  1903  as  to  production. 

The  holder  of  a  bill  of  exchange  upon  which  the  company  is  liable,  whether  as 
acceptor,  indorser,  or  drawer,  can  prove  in  the  winding-up,  whether  the  company 
is  solvent  or  insolvent,  and  whether  his  bill  is  current  or  overdue.  See  sect.  168 
of  1862,  and  sect.  37  of  the  Bankruptcy  Act,  1883 ;  Alsager  v.  Currie,  12  M.  &  W. 
761.  And  the  fact  that  other  parties  are  liable  on  the  bill  does  not  make  the 
holder  a  secured  creditor,  or  compel  him  to  value,  though  he  is  bound  to  state  the 
biUs  in  his  proof.  Ex  parte  SchoJUld,  12  C.  D.  337.  He  may  g^t  what  he  can  out 
of  the  other  parties  and  the  company  concurrently,  provided  that  he  does  not  obtain 
more  than  20«.  in  the  pound.  Ex  parte  Cama,  9  Ch.  686.  But  if  before  proof 
holder  has  received  a  dividend  or  part  payment  from  any  other  party  liable,  he  can 
only  prove  against  the  company  for  the  balance.  Orietital  Commercial  Bank,  6  Eq. 
682  ;  Cooper  v.  Fepys,  1  Atk.  107. 

As  to  lumping  together  claims  on  bills  when  the  rights  over  against  third  persons 
are  different,  see  Be  Morris,  (1899)  1  Ch.  486. 

As  to  proving  in  respect  of  notarial  charges  and  commission,  see  English  Bank  of 
Fiver  Flate,  Ex  parte  Bank  of  Brazil,  (1893)  2  Ch.  438. 

"  When,  upon  the  acceptance  of  a  bill  by  a  banker  or  other  person,  property  has 
been  appropriated  by  the  drawer  for  the  benefit  of  the  acceptor  towards  payment  of 
the  bill,  on  the  double  bankruptcy  or  insolvency  of  the  drawer  and  acceptor,  the 
holder  of  the  bill  has  an  equity  to  the  benefit  of  the  contract  between  them,  and  to 
have  the  property  specifically  applied  in  payment  of  the  bill."  Tudor's  L.  C. 
Merc.  Law,  3rd  ed.  392 ;  and  see  Ex  parte  Waring,  19  Yes.  346,  and  other  cases 
there  cited ;  Williams  on  Bkcy.,  7th  ed.  184  el  seq. 

As  to  the  rule  in  Ex  parte  Waring  applying  in  the  case  of  companies  in  liquida- 
tion, see  Eickie^s  case,  4  Eq.  226  ;  Earned!' s  Banking  Co,^  10  Ch.  198,  and  Lindley 
on  Companies,  6th  ed.  1012. 

The  rule  does  not  apply  to  Scotland.  Foyal  Bank  ^f  Scotland  y.  Commercial  Bank 
of  Scotland,  7  App.  Cas.  382. 

Bbbaoh  of  Tbtjst. 

CUuma  in  respect  of  breach  of  trust  can  be  proved  in  a  winding-up,  whether  the 
company  is  solvent— in  which  case  they  clearly  fall  within  sect.  168  of  1862 — or  is 
insolvent,  in  which  case  they  clearly  fall  within  the  words  of  sect.  37  of  the  Bank- 
ruptcy Act,  1883.  Emtna  Silver  Mining  Co,  v.  Gh^ant,  17  CD,  122 ;  Metropolitan 
Bank,  16  C.  D.  139 ;  Milan  Tramways  Co.^  26  C.  D.  691.  And  see  Wms.  on  Bkcy., 
p.  120. 
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Calls. 

When  the  company  is  a  holder  of  shares  in  another  company,  tiie  liahility  to  pay 
calls  on  snch  shares,  made  at  the  time  of  the  proof,  is  prorahle  as  a  debt,  and  the 
liability  to  future  calls  is  provable  as  a  contingent  debt.  Mercantile  Mutualy  ^. 
Ateoeiation,  25  C.  D.  415 ;  Hardi/  v.  Fothergili,  13  App.  Cas.  351 ;  Eughet'  ease, 
13  Eq.  623. 

Contingent  and  Future  Debts. 

Proof  can  be  made  in  respect  of  contingent  and  f  ature  liabiUtieB  of  the  most 
varied  character,  and  however  difficult  it  may  be  to  ascertain  the  value  thereof,  e.ff,^ 
where  the  company  has  undertaken  to  indemnify  A.  B.  against  certain  contingent 
liabilities,  A.  B.  can  prove  in  respect  of  the  company's  liability  before  paying  any- 
thing, and  notwithstanding  that  it  is  uncertain  whether  he  will  be  called  on  to  pay 
anything.  Hardy  y.  Fothergili^  13  App.  Cas.  351 ;  British  Prov,  v.  Anglo- Aut,  Co., 
10  L.  T.  326 ;  4  N.  R.  48  ;  National  Funds  Co.,  3  Ch.  791. 

As  to  proof  by  landlords  for  future  rent,  &c.,  see  Chap.  XXXV. ;  BamettY.  King, 
(1891)  1  Ch.  4. 

So,  also,  a  surety  for  the  company  may  prove  in  respect  of  his  title  to  be  in- 
demnified even  before  payment.  Fx  parte  Delmar,  38  W.  R.  752 ;  and  see  SuretieSy 
infra,  p.  469. 

As  to  proving  for  a  debt  payable  at  some  future  time,  with  interest  in  the  mean- 
time, see  R.  101  of  1903  below,  and  Fx  parte  Ador,  (1891)  2  Q.  B.  574. 

Where  the  debt  or  liability  is  in  the  opinion  of  the  Court  "  incapable  of  being  fairly 
estimated,"  the  Court  has,  under  sect.  37  (6)  of  the  Bankruptcy  Act,  1883,  power  to 
make  an  order  to  that  effect,  and  thus  exclude  it  from  proof ;  but  the  Court  is  not 
much  inclined  to  make  such  an  order  even  in  bankruptcy,  and  much  less  in  winding- 
up,  for  in  the  former  case  the  bankrupt  would  still  remain  liable,  but  in  the  latter 
case  the  company  would  be  dissolved.     Mardg  v.  Fothergili,  13  App.  Cas.  351. 

A  claim  which  is  contingcDt  at  the  commencement  of  the  winding-up,  and  is 
afterwards  conclusively  ascertained,  may  be  approved  at  the  amount  so  ascertained. 
Macfarlane's  Claim,  17  C.  D.  337.  And  so  where  a  creditor  proves  in  respect  of  a 
contingent  liability  at  a  specified  amount,  and  before  the  liquidator  has  admitted  or 
rejected  the  claim  the  contingency  happens,  the  liquidator  may  reduce  the  proof 
accordingly.     Re  Dodds,  25  Q.  6.  D.  529. 

As  to  a  surety's  right  of  proof  in  respect  of  his  contingent  liability,  see  Fx  parte 
Fead,  (1897)  1  Q.  B.  122 ;   Wolmershausen  v.  Gullick,  (1893)  1  Ch.  614. 

A  contingent  claim  may  be  barred  by  a  scheme  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870 :  Craig's  Claim,  (1895)  1  Ch.  267. 

Commission. 

A  commission  on  future  profits  or  business  is  not  provable  when  the  company  is 
not  imder  any  obligation  to  continue.  Fx  parte  Maelure,  5  Ch.  737.  And  see 
Rhodes  V.  FortoQod,  1  App.  Cas.  256.  Queere  whether  Ogdens,  Limtd,  v.  Nelson,  (1903) 
2  K.  B.  287,  is  consistent  with  that  case. 

As  to  commission  on  bills,  see  Fnglish  Rank  of  River  Flate,  (1893)  2  Ch.  438. 

Contracts. 

Claims  under,  or  for  the  breach  of,  contracts  are  clearly  provable,  and  constitute 
the  great  mass  of  claims  proved.  But,  in  order  to  prove,  the  claimant  must  show 
that  the  contract  was  made  with  him  or  some  person  through  whom  he,  as  assignee 
or  cestui  que  trust,  derives  title.  Hence,  where  a  company  contracts  with  A.  to  pay 
B.  a  sum  of  money,  B.  cannot  prove  ag^ainst  the  company  unless  he  can  show  an 
asdgfnment  or  that  A.  was  his  trustee.    Fmpress  Fngineering  Co.,  16  CD.  125 ; 
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Rotterdam  Ahtm  Co.,  25  C.  Div.  103 ;  BritUh  Prov.,  ie.  Soe.,  10  L.  T.  326  ;  :Eume 
V.  Record  Reign  Jubilee  Syndieate,  80  L.  T.  404. 

Claims  are  sometimes  made  in  respect  of  provisions  in  the  articles  of  association 
for  the  payment  of  sums  by  way  of  salary,  commission,  or  promotion  money.  As  a 
general  rule  outsiders  cannot  claim  the  benefit  of  such  proyisions.  And  tiiis  right 
of  members  to  claim  the  benefit  of  such  provirion  is  qualified.  However,  there 
are  cases  in  which  the  Court  may  imply  a  contract  to  sell  on  the  terms  set  forth  in 
the  articles.    And  see  tn^a,  **  Salarttm.** 


Costs  op  Peoof  akd  Proof  for  Costs. 

A  creditor  proving  must  bear  the  cost  of  proving,  unless  the  Court  otherwise 
directs.  See  R.  97  of  1903,  supra  (like  Sched.  II.  r.  6,  and  B.  A.  1883) ;  but  see 
Rriiiah  Gold  Fields  of  West  Africa,  (1899)  2  Ch.  7. 

Where  a  claimant  fails  to  establish  his  claim,  he  may  be  ordered  to  pay  costs. 
Re  Knight,  67  L.  T.  238. 

And  where  the  liquidator  disputes  the  debt,  he  may  be  ordered  to  pay  the  costs. 
MayU  ease,  W.  N.  (1871)  18  ;  National  Wholemeal,  ^c.  Co.,  (1892)  2  Ch.  467. 

The  liquidator  may  be  ordered  to  pay  the  costs  personally,  although  he  has  acted 
under  the  direction  of  the  committee  of  inspection.  Ex  parte  Brown,  17  Q.  B.  Div. 
488  ;   jr.  Fowell  and  Sons,  (1896)  1  Ch.  681. 

The  decisions  on  sect.  37  of  the  Bankruptcy  Act,  1883,  have  established  the 
following  rules: — ^'If  an  action  is  brought  against  a  person,  who  afterwards 
becomes  bankrupt,  for  the  recovery  of  a  sum  of  money,  and  the  action  is  successful, 
the  costs  are  regarded  as  an  addition  to  the  sum  recovered  and  to  be  provable  if 
that  is  provable,  but  not  otherwise.  If,  therefore,  what  is  recovered  is  unliquidated 
damages  *  arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of 
trust,'  that  sum  is  not  recoverable  unless  judgment,  or  at  least  a  verdict  for  it,  has 
been  obtained  before  adjudication,  or  now  the  receiving  order ;  and  if  the  sum 
recovered  is  not  provable,  neither  are  the  costs  of  recovering  it.  Re  Newtnan,  3 
C.  D.  494  ;  Re  Black,  67  L.  T.  419.  On  the  other  hand,  if  what  is  recoverable  is 
provable,  so  are  the  costs  of  recovering  it.     See  Emma  Silver  Mining  Co.  v.  Grant, 

17  C.  D.  122 If  an  unsuccessful  action  is  brought  by  a  man  who  becomes 

bankrupt,  then,  if  he  is  ordered  to  pay  the  costs,  or  if  a  verdict  is  given  against 
him  before  he  becomes  bankrupt,  they  are  provable.  Ex  parte  Feaeock,  8  Ch.  682. 
On  the  other  hand,  if  no  verdict  is  given  against  him,  and  no  order  is  made  for 
payment  of  costs  until  after  he  becomes  bankrupt,  they  are  not  provable.  In  such 
a  case  there  is  no  provable  debt  to  which  the  costs  are  incident,  and  there  is  no 
liability  to  pay  them  by  reason  of  any  obligation  incurred  by  the  bankrupt  before 
bankruptcy  ;  nor  are  they  a  contingent  liability  to  which  he  can  be  said  to  be  sub- 
ject at  the  date  of  his  bankruptcy.  This  was  the  case  of  Vint  v.  Eudspith,  30 
C.  D.  24." 

The  above  observations  were  made  by  Lindley,  M.  R.,  delivering  the  judgment 
of  himself  and  Rigby  and  Collins,  L.JJ.,  in  British  Gold  Fields  of  West  Africa, 
(1899)  2  Ch.  7.  In  that  case  a  shareholder  in  a  limited  company  having  applied, 
before  its  winding-up,  for  rectification  of  the  register  under  sect.  36  of  1862,  and 
repayment  of  the  sum  paid  for  his  shares,  obtained,  after  the  winding-  up,  an  order 
for  rectification  and  repayment,  and  was  admitted  by  the  official  receiver  and  liqui- 
dator to  prove  for  the  sum  ordered  to  be  repaid,  but  not  for  the  costs  of  the 
application. 

But  the  Court  of  Appeal  held  that  such  an  application  was  not  a  claim  for  unli- 
quidated damag^.  The  Master  of  the  Rolls  said : — '*  It  is  a  claim  for  two  things, 
P.  GO 
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namely,  first,  for  the  removal  of  an  impediment  which  prevents  tiie  demand  for  a 
return  of  the  money  from  being  sncoessf ul ;  and,  secondly,  it  is  a  demand  for  the 
repayment  of  a  liquidated  sum,  and  not  for  unliquidated  damages.  The  register 
having  been  rectified,  the  sums  paid  by  the  applicant  are  dearly  provable  debts, 
and  the  costs  of  rectifying  the  register  are  costs  of  obtaining  an  order,  without  which 
these  debts  cannot  be  recovered  or  admitted  to  proof.  The  costs  are,  therefore, 
properly  added  to  the  debts  provable." 

Where  a  solicitor  daims  in  respect  of  a  bill  of  costs,  the  bill,  at  any  rate  when 
the  time  for  taxation  was  not  passed  before  the  commencement  of  the  winding-up, 
will  be  referred  to  the  taxing  master.  Ex  parte  QuilteTf  4  De  G.  &  S.  183 ;  JFx 
parte  Evam,  11  Eq.  151.  And,  notwithstanding  those  cases,  it  would  seem  that, 
even  where  the  time  for  taxation  has  passed  at  the  commencement  of  the  wind- 
ing-up, the  Court  will,  before  admitting  such  a  claim,  obtain  the  assistance  of 
the  taxing  master,  for  a  bill  is  not  conclusive  even  where  the  time  for  taxation  is 
passed.  Ex  parte  Ditton,  13  C.  Div.  320  ;  Ee  Park,  69  L.  T.  925  ;  and  see  Terrell 
▼.  Huttm^  4  H.  L.  G.  1091.  When  in  any  such  case  the  assistance  of  the  taxing 
master  was  required,  the  usual  course  was  for  the  chief  derk  to  request  the  taxing 
master  to  tax  the  bill,  and  the  claim  meantime  stood  over.  But  now  the  registrar 
will  make  the  request.    And  see  Chap.  XLVII. 

Ceown  Debts. 

The  Crown,  not  being  expressly  mentioned  in  the  Act  of  1862,  is  entitled  to  be 
paid  out  of  the  assets  in  priority  to  all  other  creditors.  Senley  ^  Cb.,  9  C.  Biv. 
469 ;  In  re  Bonhamy  10  C.  Div.  595.  And  sect.  10  of  the  Judicature  Act,  1875, 
has  not  afiPected  this  right.  Oriental  Bank  Corporation,  28  C.  D.  643.  And  see 
Ex  parte  Boetnuuter^General,  10  C.  D.  596 ;  West  London,  #c.  Bank,  38  C.  D.  364  ; 
jittomey- General  v.  Leonard,  ib,  622;  Exchange  Bank  v.  Reg.,  11  App.  Gas.  157. 
But  the  Crown's  priority  is  to  some  extent  modified  as  to  assessed  taxes,  land  tax, 
and  property  and  income  tax,  by  the  Preferential  Payments  in  Bankruptcy  Act, 
1888  (61  &  52  Vict.  c.  62):  see  notes  to  Form  451b.  But  these  taxes  and  the  other 
•daims  mentioned  in  the  Act  are  given  priority  over  a  debenture  **  floating  charge  " 
\fj  the  Preferential  Payments  in  Bankruptcy  Act,  1897.  As  to  debts  due  to  bodies 
receiving  grants  from  Government  not  being  preferential,  see  Fox  y.  Newfoundland 
Government,  (1898)  A.  C.  667. 

Qiuere,  whether  Crown  debts  have  priority  oyer  fees  due  to  the  Board  of  Trade  as 
a  Qovemment  Department. 

Damaobs. 

"Dtmmg&B  for  breach  of  contract,  whether  liquidated  or  unliquidated,  may  be 
-proyedflor.  Unliquidated  damages,  arising  otherwise  than  by  reason  of  a  contract, 
,promise,  «ir  laeach  of  trust,  are  not  provable.  Sect.  37  of  the  Bankruptcy  Act,  1883, 
tupra,  p.  4t6.   And  as  to  the  costs  incurred  in  recovering  them,  see  eupra,  <*  CoeiB." 

As  to  coottracts  providing  for  the  payment  of  liquidated  damages,  see  /»  tv  New- 
man,  4  C.  Diy.  724  ;  Waller  y.  Smith,  21  C.  Diy.  243. 

As  to  interest  and  other  sums  by  statute  payable  as  liquidated  damages,  see 
London  and  Universal  Bank  y.  Earl  of  Clanearty,  (1892)  1  Q.  B.  689 ;  Lawrence  y. 
Willcoeke,  (1892)  1  Q.  B.  696. 

Dissolved  Company. 

As  to  what  becomes  of  property  which  would  go  to  a  company  whioh  has  proved 
Imt  has  been  dissolved,  see  Re  Higginson  y.  Dean,  (1899)  1  Q.  B.  325. 
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DoTTBUB  Proof. 

.  Hiere  oasnot  be  two  proofs  in  reBpeot  of  one  and  the  same  debt.    OrienUU  Cbfn- 
tnereial  Bank,  7  Ch.  99. 

ExPTJWaiNG. 

The  liquidator  can  apply  to  expunge  any  proof.    R.  109  of  1903. 

And  a  creditor  or  contributory  can  likewise  apply.    R.  110  of  1903. 

And  in  some  cases  the  debtor,     lie  Calvert,  W.  N.  (1899)  34  ;  80  L.  T.  268. 

It  becomes  necessary  to  expunge  a  proof  or  reduce  its  amount  generally  when, 
**  after  a  creditor  has  been  admitted  to  prove,  circumstances  are  disclosed  which,  if 
known  at  the  time  of  proof,  would  have  excluded  him  from  the  right  to  prove, 
either  altogether  or  to  the  extent  to  which  proof  was  allowed.  Again,  circum- 
stances may  arise  after  proof  materially  to  change  the  state  of  the  debt'* ;  ^.^.,  fraud, 
or  the  fact  that  the  debt  is  statute-barred.  See  Robson  on  Bankruptcy,  5th  ed., 
404  et  geq.  Lapse  of  time  is  no  objection  to  an  application  to  expunge  a  proof 
wrongly  admitted.     Ex  parte  Sarper,  21  CD.  537. 

In  bankruptcy,  service  of  notice  of  motion  to  expunge  out  the  jturisdiction  is 
aHowed.    Re  Calvert,  W.  N.  (1899)  63  ;  80  L.  T.  499. 

Filing. 

As  to  official  receiver  filing  aU  proofs  before  payment  of  any  dividend,  see  R.  113 
of  1903. 

As  to  filing  proof  after  receiving  notice  of  appeal  from  creditor,  see  R.  116  of 
1903.    And  see  Chap.  XLYIII. 

As  to  liquidator  filing  proofs,  see  R.  114  of  1903. 

First  Meetings. 

As  to  proof  and  voting  at,  see  Chap.  XYII.  and  Sohed.  L  to  Act  of  1890,  there 
set  out. 

Foreign  Law. 

A  debt  under  a  contract  made  in  a  country  by  the  laws  of  which  it  is  not  enforce- 
able may  be  provable  in  England.    Ex  parte  Melboura,  6  Ch.  64. 

Frattdulent  Prbferbncb.    See  Chap.  XLIV. 

Future  Debts. 
See  <*  GoNTnroENT  asb  Futubb  Debts."    Future  rent,  see  Chap.  XXXV. 


Indemnity. 

Proof  may  be  made  on  a  contract  by  the  company  to  indemnify.  British  Prov, 
V.  Anglo-Australian  Co,,  4  W.  R.  48 ;  10  L.  T.  326 ;  National  Financial  Co.,  3  Oh. 
791 ;  Sardy  v.  FothergiU,  13  App.  Caa.  351.    And  see  infra,  "Suebtibs." 

As  to  interest,  see  Hughes'  Claim,  13  Eq.  623 ;  MeKewanU  ease,  6  0.  D.  456. 
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Intebest. 

Where  a  compaaj  is  insolyent,  a  creditor  oaanot  proye  for  iniereet  aoomiDg  or  to 
aoorue  after  the  oommencement  of  the  winding-np.  Warrant  Finance  C%.,  4  Ch. 
643 ;  Be  Collie,  17  0.  Div.  334 ;  Hughet^  Claim,  13  Eq.  623 ;  Quartermaine^a  ease, 
(1892)  1  Ch.  639.  Ab  to  proof  for  a  lamp  sam  or  iBBtalments  indading  interest, 
see  £x  parte  Butt,  22  C.  D.  450.  The  creditor  maj,  howerer,  enter  a  claim  for  the 
amount,  and  if  the  company  should  ultimatelj  prove  to  he  solvent,  he  will  he  paid. 

In  the  case  of  a  solvent  company,  the  creditor  whose  deht  carries  interest  ia 
entitled  to  he  paid  both  principal  and  interest. 

R.  100  of  1903,  formerly  104  of  1890,  which  is  taken  from  B.  A.  1888,  Sched.  II. 
r.  20,  specifies  certain  cases  in  which  interest  may  be  proved  for,  but  it  is  merelj 
affirmative,  and  does  not  preclude  proof  for  interest  in  other  oases  where  interest 
is  due. 

It  in  effect  re-enacts  the  provisions  of  sect.  28  of  3  &  4  Will.  4,  c.  42,  with  an 
important  alteration,  viz.,  that  whereas  the  rule  fixes  the  rate  at  4  per  cent.,  and 
thus  liquidates  it,  under  the  Act  the  claim  for  interest  is  for  unliquidated  damages. 

An  to  what  is  a  sufficient  demand  in  writing  under  the  Act  and  the  rule,  see 
Ehymney  Rail.  Co.  v.  Rhymney  Iron  Co.,  25  Q.  B.  Div.  146,  in  whiah  it  was  held 
that  a  writ  in  an  action  was  not  an  effective  demand  in  writing ;  although  it  has 
been  held  that  a  summons  in  a  winding-up  is  sufficient.  Ex  parte  Alison,  15  Eq. 
397  ;  Raet  of  England  Bank,  4  Ch.  14.  As  to  what  is  a  time  certain,  see  X.  C.  f  2>. 
RaiL  Co,  V.  8,  E.  Rail.  Co.,  (1892)  1  Ch.  120 ;  (1893)  A.  C.  429. 

As  to  the  rate  of  interest  under  the  Act,  see  the  case  last  mentioned ;  but  R.  100 
of  1903  now  fixes  it.  But  the  right  as  to  dividend,  as  distingfuished  from  the 
amount  of  proof  (Ex  parte  Jonet,  9  Mor.  253),  is  restricted  by  B.  A.  1890,  s.  23, 
which  provides  that  '*  where  a  debt  has  been  proved  upon  a  debtor's  estate,  under 
the  principal  Act,  and  such  debt  includes  interest,  or  any  pecuniary  consideration 
in  lieu  of  interest,  such  interest  or  consideration  shall,  for  the  purposes  of  dividend, 
be  calculated  at  a  rate  not  exceeding  five  per  centum  per  annum,  without  prejudice 
to  the  right  of  a  creditor  to  receive  out  of  the  estate  any  higher  rate  of  interest  to 
which  he  may  be  entitled  after  all  the  debts  proved  in  the  estate  have  been  jMud  in 
full.*'  See  Wms.  on  Bkcy.,  p.  380.  But  as  to  paying  interest  before  proving,  see 
Re  Fox  and  Jaeobt,  (1894)  1  Q.  B.  438. 

It  was  long  since  settled  that  at  common  law  interest  was  not  payable  on  ordi- 
nary debts  unless  by  agreement,  or  by  mercantile  usage.  Miggim  v.  Sargent,  2  B. 
&  C.  348 ;  Pag9  v.  Newman,  9  B.  &  C.  378 ;  Foster  v.  Weston,  6  Bing.  709.  This 
was  changed  to  some  extent  by  3  &  4  Will.  4,  c.  42  ;  and  other  statutes  occasionally 
provide  for  payment  of  interest.  Moreover,  interest  was  and  is  commonly  allowed 
on  equitable  debts  or  demands.  JPrimd  facie,  therefore,  a  deht  or  daim  does  not 
carry  interest.  It  is  for  the  claimant  to  show  that  he  is  entitled  to  prove  for  inte- 
rest by  reason  of  (a)  a  contract  express  or  implied,  or  (b)  by  mercantile  usage,  or 
(c)  by  statute,  or  (d)  on  equitable  principles.  As  regards  express  contract,  tbe  rate 
of  interest,  and  the  time  from  which  the  interest  runs,  depend  on  the  term  of  the 
contract.  An  implied  contract  may  arise  from  a  course  of  dealing  between  the 
company  and  the  claimant,  e.g.,  if  on  similar  transactions  the  claimant  has  been 
allowed  interest  by  the  company.  The  fact  that  an  account  charging  interest  has 
remained  unquestioned  does  not  imply  an  agreement  to  pay  interest.  Re  Edwards, 
65  L.  T.  453.  And  where  the  contract  provides  for  pa3rment  of  interest  up  to  a 
certain  date,  there  is  no  implied  contract  for  subsequent  interest  at  the  same  rate. 
Cook  V.  Fowler,  L.  R.  7  H.  L.  27.  And  see,  as  to  interest  payable  by  statute, 
3  &  4  WiU.  4,  o.  42,  above  referred  to,  and  1  ft  2  Vict.  c.  110,  s.  17,  under  which 
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jadgment  debts  carry  interest  at  4  per  cent,  per  annum.  See  B.  8.  G.  Ord.  XLI. 
r.  16;  Ord.  LVn.  r.  19. 

Section  23  of  1890  is  not  retroepeottve.  jB#  Athhmneyy  Es  parte  Wilton^  (1898) 
2  Q.  B.  547. 

As  a  contract  is  merged  in  a  jadg^ent^  the  jadgment  creditor  mnst  take  the 
interest  on  the  jadgment  at  the  statatory  rate,  and  cannot  pHmd  facie  claim  the 
higher  rate,  if  any,  reserved  by  the  contract.  See  European  Gmtral  Sail.  Co., 
4  0.  D.  33.  But  this  rule  may  be  controlled  by  the  contract.  Fopple  ▼.  Sylveatet^ 
22  G.  D.  98  ;  JSx  parte  Fewingt,  25  C.  D.  338 ;  Ex  parte  Hughet,  4  Gh.  34,  n. ; 
Economic  Life  Ass,  Soe.  y.  Vsbome,  (1902)  A.  0.  147. 

As  to  the  cases  in  which  interest  is  payable  in  respect  of  equitable  debts  or 
demands,  see  X.  C.  ^  2>.  Bail.  Co.  ▼.  8.  E.  Bail.  Co.,  (1893)  A.  G.  429 ;  and  FhUlips 
Y.  Bomfray,  (1892)  1  Gh.  466.  See  further  as  to  interest,  Ghitty  on  Gontracts, 
12th  ed.  p.  659  ;  Wms.  on  Bkoy.  380. 

As  to  interest  varying  with  profits,  see  Be  Ifildesheim,  (1893)  2  Q.  B.  357 ;  and  as 
to  a  fixed  sum  payable  out  of  the  profits,  see  Ex  parte  Jones,  (1896)  2  Q.  B.  484. 
And  see  Wms.  on  Bkoy.,  p.  120,  and  Ex  parte  Bing,  (1899)  1  Q.  B.  810. 

As  to  distraining  for  interest  under  power  in  mortgage,  see  JSigginshaw  Mitts  and 
Spinning  Co.,  (1896)  2  Gh.  544. 

As  to  what  is  "  punctual  '*  payment  of  interest,  see  Leeds,  ^.  Theatre  y.  Broad' 
bent,  (1898)  1  Gh.  343. 

JXTDGIOENTS. 

Proof  may  be  made  on  a  judgment,  but  the  judgment  is  not  oondusiye  in 
winding-up,  and  it  may  be  shown  that  it  was  obtained  by  collusion ;  and  the 
G^urt  can  examine  into  the  consideration.  Be  Lennox,  16  Q.  B.  Div.  315  ;  Ex  parte 
Bevett,  13  Q.  B.  D.  720 ;  Ex  parte  Anderson,  14  Q.  B.  D.  606 ;  Ex  parte  Banner, 
17  G.  Div.  480,  where  judgment  obtained  by  fraudulent  compromise  ;  Ex  parte 
Beaton,  8  Mor.  97,  as  to  a  gambling  debt.    And  see  Wms.  on  Bkoy.,  p.  123. 

Ldotation. 

The  Statutes  of  Limitation  cease  to  run  as  from  the  winding-up  order,  so  that  a 
creditor  whose  claim  is  not  then  barred  will  not  be  barred  by  subsequent  delay. 
General  Boiling  Stock  Co.,  7  Gh.  646.  But  a  debt  barred  before  the  winding-up  is 
not  admissible  to  proof.    MitcheWs  Claim,  6  Gh.  822. 

And  sect.  107  of  1862  must  be  borne  in  mind.  Moreover,  if  a  creditor  stands 
by  for  years  and  allows  the  assets  to  be  distributed  and  the  company  dissolved,  he 
may  lose  his  right. 

The  acknowledgment  of  a  debt  in  the  statement  of  affairs  does  not  take  the  case 
out  of  the  statute.    Ex  parte  Topping,  34  L.  J.  Bk.  44. 

As  to  how  far  the  statute  applies  in  the  case  of  a  continuing  guarantee,  see  Parr's 
Banking  Co.  v.  Tates,  (1898)  2  Q.  B.  460. 

Payment  by  a  receiver  carrying  on  business,  and  appointed  under  a  mortgage 
security,  may  take  the  case  out  of  the  statute.  Be  Hale,  LiUey  v.  Foad,  (1899) 
2  Gh.  107. 

List  of  Proofs. 

Official  receiver  to  file.    B.  113  of  1903. 

Liquidator  to  file.    B.  114  of  1903.    Sea  *<  Feldto,"  supra. 
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Lodgment. 
Creditor  cannot  vote  at  first  meeting  nntil  lodgment.    B.  104  of  1908. 

Mutual  Cebdit  Clause. 
See  as  to  this,  "  Sbt-ofp,"  infra, 

Negotl^ble  Instbumsnts. 
As  to  prodaotion,  see  B.  103  of  1903.    And  see  tupra,  <<  Bills  of  ExoHAirax." 

Pbbiodical  Payments. 
As  to  proof  for,  see  B.  99  of  1903.    And  see  Chap.  XXXY. 

FOLIOIES  OF  InSU&ANOE. 

Fire. 

If  before  proof  no  fire  has  ooourred,  the  policj-holder  can  onlj  proye  for  a 
contingent  liability,  but  if  a  fire  has  occurred  before  the  commencement  of  the 
winding-up,  or  even  after  the  commencement  of  the  winding-up,  and  before  proof, 
he  wiU  proTe  for  the  damage  sustained,    MaefarlaneU  case,  17  C.  D.  837. 

Life. 

The  Life  Assuranoe  Oompanief  Aot,  1872  (35  k  36  Vict.  o.  41),  provides  as 
follows :  — 

Sect.  6. — ^Where  a  life  assurance  company  is  being  wound  up  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  or  voluntarily,  the  value  of  every  life 
annuity  and  life  policy  requiring  to  be  valued  in  such  winding-up  shall  be  estimated 
in  manner  provided  by  the  first  schedule  to  this  Act;  but  this  section  shaU  not  apply 
to  any  company  the  winding-up  of  which  has  commenced  before  the  passing  of  this 
Act,  unless  the  Court  having  cognizance  of  the  winding-up  so  order,  which  order 
that  Court  is  hereby  empowered  to  make,  if  it  think  it  expedient  so  to  do,  on.  the 
application  of  any  person  interested  in  the  winding-up  of  such  company. 

Seot.  6. — The  rules  in  the  first  and  second  schedules  to  this  Act  shall  be  of  the 
same  force  as  if  they  were  rules  made  in  pursuance  of  the  one  hundred  and  seventieth, 
one  hundred  and  seventy -first  and  one  hundred  and  seventy- third  sections  of  the 
Companies  Act,  1862,  as  the  case  may  be,  and  may  be  altered  in  manner  provided 
by  the  said  sections,  and  rules  may  be  made  under  the  said  sections  for  the  purpose 
of  carrying  into  effect  the  provisions  of  this  Act  with  respect  to  the  winding-up  of 
companies. 

Seot.  7. — ^Where  a  company,  either  before  or  after  the  passing  of  this  Act,  has 
transferred  its  business  to  or  been  amalgamated  with  another  company,  no  policy 
holder  in  the  first-mentioned  company  who  shall  pay  to  the  other  company  the 
premiums  accruing  due  in  respect  of  his  policy  shall  by  reason  of  any  such  payment 
made  after  the  passing  of  this  Act,  or  by  reason  of  any  other  act  done  after  the 
passing  of  this  Act,  be  deemed  to  have  abandoned  any  claim  which  he  would  have 
had  against  the  first- mentioned  company  on  due  payment  of  premiums  to  such 
company,  or  to  have  accepted  in  lieu  thereof  the  liability  of  the  other  company. 
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unlees  suoh  abandonmenfc  and  aoceptanoe  hare  been  ngnified  bj  some  writing 
signed,  bj  him  or  by  his  agent  lawfully  authorized. 

8eet.  8. — ^This  Act  shall  be  oonstrned  as  one  with  the  Life  Assurance  Companies 
Aots,  1870  and  1871 ;  and  those  Acts  and  this  Act  may  be  dted  together  as  ^*  The 
lafe  Assurance  Companies  Acts,  1870  to  1872 ; "  and'  this  Act  may  be  dted  as 
«  The  Life  Assurance  Companies  Act,  1872." 


first  Schednle.    (Sects.  5,  6.) 

Mule  for  valuing  an  Annuity, 

An  annuity  shall  be  valued  aooording  to  the  tables  used  by  the  company  which 
granted  such  an  annuity  at  the  time  of  granting  the  same,  and  where  such  tables 
cannot  be  ascertained  or  adopted  to  the  satisfaction  of  the  Court,  then  according  to 
the  table  known  as  the  Gkyremment  Annuities  Experience  Table,  interest  being 
reokoned  at  the  rate  of  four  per  centum  per  annum. 

Mule  for  valuing  a  Policy, 

The  Talue  of  the  policy  is  to  be  the  difference  between  the  present  value  of  the 
reversion  in  the  sum  assured  on  the  decease  of  the  life,  including  any  bonus  or 
addition  thereto  made  before  the  commencement  of  the  winding-up,  and  the  present 
value  of  the  future  annual  premiums. 

JxL  calculating  such  present  values  the  rate  of  interest  is  to  be  assumed  as  being 
four  per  centum  per  annum,  and  the  rate  of  mortality  as  that  of  the  tables  known 
as  the  Seventeen  Offices'  Experience  Tables. 

The  premium  to  be  calculated  is  to  be  such  premium  as  according  to  the  said  rate 
of  interest  and  rate  of  mortality  is  sufficient  to  provide  for  the  risk  incurred  by  the 
office  in  issuing  the  policy,  exclusive  of  any  addition  thereto  for  office  expenses  and 
other  charges. 

Second  Sohednle.    (Sects.  5,  6.) 

Where  an  assurance  company  ia  being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  the  official  liquidator  in  the  case  of  all  persons  appearing 
by  the  books  of  the  company  to  be  entitled  to  or  interested  in  policies  granted  by 
such  company,  for  life  assurance,  endowment,  annuity,  or  other  payment,  is  to 
ascertain  the  value  of  such  poUoies,  and  give  notice  of  such  value  to  such  persons, 
and  any  person  to  whom  notice  is  so  given  shall  be  bound  by  the  value  so  ascer 
tained  unless  he  gives  notice  of  his  intention  to  dispute  such  value  in  manner  and 
within  a  time  to  be  prescribed  by  a  rule  or  order  of  the  Court. 

The  right  of  the  policy-holder  or  annuitant  to  prove  is  clear.  RoWs  case,  9  Eq. 
716  ;   Wilson's  case,  9  Eq.  721. 

And  it  is  not  affected  by  non-payment  of  a  premium  payable  after  the  commence- 
ment of  the  winding-up.     Cook^s  Policy,  9  Eq.  703. 

Where  the  life  drops  before  proof,  the  proof  may  be  for  full  amount.  Wilson's 
case,  9  Eq.  721 ;  Macfarlane's  ease,  17  C.  D.  337. 

A  participating  policy-holder  cannot  prove  in  respect  of  his  claim  of  future  profits, 
BoWs  case,  9  Eq.  717. 

A  policy-holder  whose  policy  has  matured  before  the  winding-up  has  no  priority 
over  the  holders  of  current  policies.    BelVs  case,  9  Eq.  706. 

Andprimd  facie  a  policy,  even  though  made  payable  out  of  or  expressed  to  be 
charged  on  the  assets,  does  not  amount  to  an  equitable  assignment. 
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As  to  set-off  against  mortgagees,  see  Ex  parte  Priee,  10  Gh.  648 ;  Sovertiffn  Lift 
Y.  Doddy  (1892)  2  Q.  B.  673. 

Marine. 

The  same  principles  applj  as  in  tlie  case  of  fire  x>oliciee.    See  tupra. 
As  to  the  names  of  the  underwriters  being  specified  in  the  poUcj,  see  Ex  parU 
Eargrove,  10  Ch.  642. 
As  to  mutual  insurance,  see  Lion  Mutual  y.  Faeker,  12  Q.  B.  D.  176. 

Pbefebential  Payments. 

As  to  Obown  Debts,  see  supra^  and  the  Acts  of  1888  and  1897,  infra,  p.  498. 

As  to  rates,  see  note  to  Form  392c. 

Salaries  and  wages,  see  below. 

As  to  execution  creditors,  see  Chaps.  XXXIII.  and  XXXIV. 

As  to  secured  creditors,  see  pp.  467,  460. 

As  to  landlords,  see  Chap.  XXXV. 

As  to  expenses  incurred  in  the  winding-up,  see  Chaps.  XXTV.  and  XLVil. 

In  the  course  of  a  winding-up,  debts  are  from  time  to  time  incurred  which  ought 
to  be  paid  in  full,  e,p. ,  costs,  valuations,  repairs,  rent,  materials  supplied,  &c.  Under 
the  old  practice,  where  no  general  order  had  been  made  giving  the  requisite 
authority,  the  liquidator  from  time  to  time  applied  for  liberty  to  pay  such  debts. 
In  many  cases  no  order  was  drawn  up  on  such  application,  but  the  summons  was 
indorsed  with  a  note  that  the  liquidator  might  pay,  and  was  to  be  allowed  the 
amount  in  his  next  account. 

Under  the  present  practice  the  liquidator  need  not  go  to  the  Court ;  in  practice 
the  official  r^peiver,  when  liquidator,  pays  these  sums,  but  outside  liquidators  mast 
apply  to  the  Board  of  Trade  in  the  ordinary  way  for  cheques  to  pay  off  the 
amounts. 

In  cases  where  difficult  questions  are  involved,  an  application  for  the  direction  of 
the  Court  should  be  made  under  sect.  23  (4)  of  1890. 

As  to  payment  of  rent  in  full,  see  Chap.  XXXV. 

Bates.    See  supra,  note  to  Form  392c. 
Eeot.    See  Chap.  XXXV. 

Eejeotion. 

As  to  liquidator's  power  of  rejection,  see  Rr.  107  and  117  of  1903. 
As  to  official  receiver*s  x>ower,  see  Br.  112,  116  of  1903. 

Salaries  and  Wages. 

As  to  limited  priority  given  to  salaries,  see  the  Act  of  1888,  note  to  Form  451b. 

It  has  been  held  that  where  the  articles  require  a  director  to  be  a  member,  he 
cannot  prove  for  his  remuneration  in  competition  with  the  other  creditors.  Ex  parte 
Cannon f  30  C.  D.  629.  It  has  been  doubted  whether  this  case  can  stand  with  Dale 
V.  Flantj  43  C.  D.  255.  This  case,  however,  could  not  overrule  it,  but  a  micro- 
scopical difference  in  the  facts  is  now  held  sufficient  to  distinguish  it.  See  Ex  parte 
Beckwith,  (1898)  1  Ch.  324 ;  u4  1  Biscuit  Co.,  W.  N.  (1899)  115. 

PrimA  fac'xe^  a  director  is  not  entitled  to  remuneration.    Dumtan  y.  Imperial  Oae, 
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3  B.  &  A.  126.  But  if  ihe  articles  fix  the  remimeratioii,  the  directors  can  prove,  as 
also  where  they  are  to  receive  such  sums  as  the  company  in  general  meeting  may 
fix,  and  the  company  has  fixed  the  amount.  Melhado  v.  Forto  Alegre  Co,^  L.  B.  9 
C.  P.  603  ;  OHon  v.  Cleveland  Fire  Bricl',  3  H.  &  0.  868  ;  Caridad  Copper  Mining  Co. 
V.  Swallow,  (1902)  2  K.  B.  44. 

A  director  who  has  not  talcen  up  his  qualification  may  nevertheless  he  entitled  to 
lus  remuneration.     Salton  v.  New  Beeston  Cycle  Co.,  (1899)  1  Ch.  775. 

The  same  case  shows  that  under  an  ordinary  form  of  article  as  to  remuneration 
for  the  year  the  remuneration  is  not  apportionahle  in  respect  of  part  of  a  year. 
And  see  Central  de  Kaap  Gold  Mines,  W.  N.  (1899)  216,  236;  69  L.  J.  Ch.  18; 
MeConnelVs  Claim,  (1901)  1  Ch.  728  ;  Imnan  v.  Ackroyd,  (1901)  1  K.  B.  613 ;  Shawi 
Bryant  %  Co.,  W,  N.  (1901)  124.  Quare  whether  the  Court  should  oot  in  such 
cases  imply  apportionability.  In  Swahey  v.  Port  Darwin  Gold  Mining  Co,,  1  Meg. 
386,  Lord  Halsbury,  L.C.,  said:  **Both  parties  must  have  contemplated  that  as 
this  was  a  service  for  hire  and  reward,  a  proportionate  part  of  the  remuneration 
agreed  upon  should  be  paid  if  the  service  was  determined  at  an  earUer  period  than 
the  full  year,"  yet  the  clause  there  was  in  these  terms,  "the  directors  shall  be 
entitled  to  receive,  by  way  of  remuneration,  out  of  the  funds  of  the  company  in 
each  year  the  sum  of  200/.,  and  the  chairman  of  the  board  an  additional  sum  of  100/. 
per  annum."  Remuneration  as  receivers  and  managers  will  not  aifect  the  right  to 
remuneration  as  directors  up  to  the  commencement  of  the  winding-up.  South 
Western  of  Venezuela  {Barquisimeto)  B.  Co.,  (1902)  1  Ch.  701. 

As  to  managers  and  agents,  arrears  of  salary  and  commission  due  at  the  com- 
mencement of  the  winding-up  may  be  proved  for.  And  where  the  appointment  is 
for  a  term  of  years,  proof  can  be  made  for  a  sum  equal  to  the  salary  for  the  residue 
of  the  term,  less  an  allowance  for  the  probability  of  other  employment.  Telland's 
ease,  4  Eq.  350 ;  Re  Maclure,  6  Ch.  737.  But  he  cannot  prove  for  future  commis- 
sion :  S.  C.  As  to  publication  of  winding-up  operating  as  a  discharge  of  employ^, 
Bee  Chapman's  ease,  1  Eq.  346 ;  MacDowalVs  case,  32  C.  D.  366  ;  Reed  v.  Explosives^ 
19  Q.  B.  D.  264.    As  to  workmen's  wages,  see  pp.  471,  493. 

Seotjred  Ceeditoes. 

Sect.  10  of  the  Judicature  Act,  1876,  applies  to  insolvent  companies  in  winding- 
up  the  bankruptcy  provisions  as  to  secured  creditors.  Re  Leng,  (1896)  1  Ch.  662 ; 
Be  Whitaker;  Whitaker  v.  Fakner,  (1901)  1  Ch.  9,  overruling  the  narrower  construc- 
tion adopted  in  Re  Maggi,  20  C.  D.  646. 

Sect.  9  of  the  Bankruptcy  Act,  1883,  says  that  its  provisions  are  not  to  **  affect 
the  power  of  any  secured  creditor  to  realize  or  otherwise  deal  with  his  security  in 
the  same  manner  as  he  would  have  been  entitled  to  realize  or  deal  with  it  if  this 
section  had  not  been  passed." 

Sect.  168  of  the  Bankruptcy  Act,  1869,  defines  a  *' secured  creditor"  as  ''a 
person  holding  a  mortgage,  charge,  or  lien  on  the  property  of  the  debtor,  or  any 
part  thereof,  as  a  security  for  a  debt  due  to  him  from  the  debtor."  See  further,  as 
to  secured  creditors  in  bankruptcy,  Wms.  on  Bkcy.,  pp.  60 — 63. 

A  creditor  of  the  company  is  a  **  secured  creditor  "  if  he  has  any  security  for  his 
claim  upon  the  property  of  the  company. 

Thus,  a  creditor  who  holds  a  mortgage  or  charge  from  the  company  is  clearly  a 
secured  creditor,  for  sect.  46  of  the  Bankruptcy  Act,  1883,  as  to  executions  not 
completed  before  the  receiving  order,  doeB  not  apply  in  winding-up.  Withemsea 
Brickworks  Co.,  16  C.  D.  337  ;  Ftatt  v.  Inman,  43  C.  D.  176. 

So  is  a  creditor  who  has  obtained,  and  before  the  commencement  of  the  winding- 
up  served,  a  garnishee  order  nisi  {Stanhope  Co.j  11  C.  Biv.  160;  national  United 
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Invettment  Corp.,  (1901)  1  Ch.  950),  or  has  obtained  and  served  a  charging  order  on 
shares  {Haley  v.  Barry^  3  Gh.  452) ;  or,  as  regards  land,  has  obtained  the  appoint- 
ment of  a  receiver  by  way  of  equitable  execution.  Ex  parte  Evant,  In  re  Watkintf 
13  C.  D.  252  ;  Anglo-Italian  Bank  v.  Davies,  9  G.  D.  275.  As  to  estate  in  remainder, 
see  Be  Harrison  and  Bottomley,  (1899)  1  Gh.  465. 

But,  strange  to  say,  it  would  seem  from  the  cases  following  that  the  appointment 
of  a  receiver  of  chattels  by  way  of  equitable  execution  does  not  make  the  creditor  a 
secured  creditor.  In  re  Diekinaon,  Ex  parte  C?tarrington,  22  Q.  B.  D.  187  (C.  A. 
1888) ;  Be  Fottt,  (1893)  1  Q.  B.  648 ;  CroelMw  v.  Lyndhuret  Ship  Co.,  (1897)  2  Oh. 
154.  It  is  not  easy  to  reconcile  all  these  decisions  with  the  principles  laid  down  in 
Levasaeur  y.  Mason  and  Barry,  (1891)  2  Q.  B.  73.    See  further.  Chap.  TTyTY. 

As  to  Scotch  arrestments  giving  security,  see  Queeneland  Mercantile  Co.,  (1892) 
1  Gh.  219 ;  West  Cumberland  Co.,  (1893)  1  Gh.  713. 

And  a  landlord  or  other  person  having  a  right  of  distress  who  has  levied  before 
the  commencement  of  the  vnnding-up  is  a  secured  creditor. 

And  where  a  distress  is  not  levied  before  the  commencement  of  the  winding-up 
the  existence  of  the  right  of  distress  does  not  in  England  make  the  landlord  or 
other  person  who  has  such  right  a  secured  creditor.  Thotnas  y.  Patent  Liomte  Co.^ 
17  G.  D.  250.    See  Warner  Co.,  Ld.,  (1891)  1  Gh.  305,  as  to  Scotland. 

As  to  plaintiff  becoming  a  secured  creditor  and  proving  when  defendant  pays 
money  into  Gourt  and  becomes  bankrupt,  and  the  trustee  refuses  to  be  made  a 
party,  see  Ex  parte  Navalckand,  (1897)  2  Q.  B.  516. 

Payment  into  Gourt  for  liberty  to  defend  makes  plaintiff  secured  in  bankruptcy. 
Be  Ford,  (1900)  2  Q.  B.  211. 

The  creditor  is  not  a  secured  creditor  unless  the  security  is  on  the  property  of  the 
company  or  a  part  thereof.  Ex  parte  Bennet,  3  Atk.  528  ;  Ex  parte  Caldeeott,  26 
G.  Div.  720  ;  Coupland's  case,  5  Gh.  167 ;  West  Biding  Union  Bank,  19  0.  D.  109  ; 
B$  HalUtt,  (1894)  2  Q.  B.  256. 

A  creditor  of  a  company  whose  debt  is  guaranteed  by  some  third  party  is  not  to 
be  considered  a  secured  creditor  and  bound  to  value  the  guarantee  as  a  security  even 
when  the  surety  holds  a  counter  security  from  the  company  by  way  of  indenmity. 
Midland  Banking  Co.  v.  Chambers,  4  Gh.  398  ;  HarmanU  ease,  18  S.  J.  25 ;  Skefield 
Bank  v.  Clayton,  (1892)  1  Gh.  621. 

As  a  general  rule,  the  holder  of  bills  of  exchange  on  which  a  company  is  liable  is 
not  to  be  considered  a  secured  creditor,  although  other  persons  may  be  liable 
thereon.     Ex  parte  Schojleld,  12  G.  D.  337  ;  Be  HaUett,  ubi  supra, 

A  secured  creditor  is  not  bound  to  come  in  and  prove.  He  may  "pnlet  to  rest  on 
his  security. 

In  the  case  of  a  solvent  company,  he  may  prove  for  the  full  amount  of  his  debt, 
retaining  his  security  until  payment.  But  in  the  case  of  an  insolvent  company, 
sect.  10  of  the  Judicature  Act,  1875,  renders  the  bankruptcy  rules  applicable  (see 
supra,  p.  439),  and  negatives  the  rule  established  in  KeUock^s  ease,  8  Gh.  769.  And 
until  the  contrary  is  proved,  a  company  being  wound  up  is  to  be  reg^arded  as 
insolvent.    Milan  Tramways  Co.,  25  G.  Div.  587. 

In  either  case  a  secured  creditor  who  comes  in  to  prove  must  deduct  what  he  has 
realized  before  sending  in  his  claim.  Forwar  '«  ease,  5  Gh.  18  ;  Leeches  ease,  6  Gh. 
388. 

Under  the  bankruptcy  rules,  a  secured  creditor  may  (1)  rely  on  his  seoozity  and 
abstain  from  proving,  or  (2)  may  realize  his  security  and  then  prove  for  the  balance, 
or  (3)  may  surrender  his  security  and  prove  for  the  full  amount,  or  (4)  may  value 
the  security  and  prove  for  the  balance.  See  Bankruptcy  Act,  1883,  Sohed.  II. 
9—16,  supra;  Ex  parte  National,  ^e.  Bank,  Be  Newton,  (1896)  2  Q.  B.  403;  and 
Wms.  on  Bkcy,,  pp.  872—378. 
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Bat  the  rules  do  not  applj  in  bankmptoj  to  a  Becured  creditor  to  the  extent  of 
inaVing  the  seonrity  liable  to  be  redeemed  at  the  value  stated  in  his  petition,  i^ 
Vautin,  Ex  parte  Saffery,  (1899)  2  Q.  B.  649. 

A  secured  creditor  -who  mentions  his  security  in  his  proof  and  states  that  it  is 
irorthless,  does  not  omit  to  value  his  security  within  the  meaning  of  the  Bankruptcy 
Act,  1883,  Sohed.  I.  r.  10  (which  is  similar  to  Sched.  I.  r.  8  to  tho  Companies 
(Winding-up)  Act,  1890,  as  to  which,  see  Chap.  XVII.).    Ex  parte  Fiera,  infra. 

Where  a  creditor  omits  to  value  his  security  by  reason  of  eironeous  information 
1ea<^tng  him  to  suppose  it  to  be  worthless,  there  is  not  an  omission  to  value  the 
security  which  arises  from  inadvertence  within  the  meaning  of  the  Bankruptcy  Act, 
1883,  Sched.  I.  r.  10.     Ex  parte  Fiers,  (1898)  1  Q.  B.  627. 

A  secured  creditor  has,  primd/aeis,  a  dear  right  to  apply  for  and  obtain  leave  to 
bring,  or  proceed  with,  an  action  for  enforcing  his  securities.  David  Lloyd  ^  Co,, 
6  C.  Div.  339;  Longdendale  Co.,  8  G.  Div.  150;  Joshua  Stubbi  ^  Co,,  (1891)  1  Oh. 
475 ;  London,  ^e.  Hotel  Co.,  (1892)  1  Ch.  639.  And  a  receiver  obtained  by  him  will 
not  always  be  displaced  in  favour  of  the  official  receiver.  Strong  v.  Carlyle  Frees, 
(1893)  1  Ch.  252 ;  British  Linm  Co.  v.  South  American,  ^e,  Co.,  (1894)  1  Ch.  108. 
And  see  it{fra. 

And  very  commonly  a  secured  creditor  applies  in  the  winding-up  for  a  declaration 
of  his  rights,  and  a  direction  to  the  liquidators  to  realize  the  security,  and  pay  him. 

Where  a  creditor's  security  is  realized  in  the  winding-up,  he  is  entitled  to  be  paid 
out  of  the  proceeds  his  principal,  interest  and  costs,  subject  only  to  the  costs  of  the 
realization.  Marine  Mansions  Co.,  4  Eq.  601.  See  also  Oriental  Motels  Co.,  12  £q. 
126 ;  Eegenfs  Canal  Co.,  3  C.  Div.  411. 

And  the  Court  will  order  the  liquidator  to  give  up  possession  to  a  receiver 
appointed  by  the  secured  creditor.  Henry  Found,  Son  %  Co.,  42  C.  Div.  402,  and 
Form  391,  supra. 

Sometimes  the  mortgagee  sells,  with  or  without  the  concurrence  of  the  liquidator, 
in  exercise  of  a  power  of  sale  vested  in  him  by  the  mortgage. 

It  is  not  necessary  to  obtain  liberty  to  exercise  the  power  of  sale,  although  orders 
giving  such  liberty  have  sometimes  been  made. 

A  secured  creditor  who  realizes  his  security  is  entitled  to  apply  the  proceeds  in  or 
towards  payment  of  his  principal,  interest  and  costs.  London,  Windsor,  ^.  Co., 
(1892)  1  Ch.  639. 

But  he  cannot,  in  the  case  of  an  insolvent  company,  apply  the  proceeds  first  in 
payment  of  interest  due  after  the  winding-up,  and  then  in  reduction  of  principal, 
and  then  prove  for  the  balance  of  principal.  Ibid.  Where  the  interest  exceeds 
5  per  cent,  he  may,  notwithstanding  sect.  23  of  the  Bankruptcy  Act,  1890  {supra, 
p.  452),  pay  such  interest  before  proving.     In  re  Fox  and  Jacobs,  (1894)  1  Q.  B.  438. 

Not  uncommonly  an  order  for  sale  is  made  on  the  application  of  the  liquidator, 
and  the  mortgagee  concurs  and  obtains  payment  out  of  the  proceeds. 

Orders  directing  preferential  payment  to  be  made  to  holders  of  mortgage  deben- 
tures and  other  secured  creditors  are  not  unconmion. 

Where  a  company  insures  against  accideuts,  and  becomes  entitled  under  its 
policy,  and  then  goes 'into  liquidation,  the  workman  injured  has  a  first  charge  on 
the  insurance  money.    Workmen's  Compensation  Act,  1897,  s.  6. 


Operation  of  Sect.  10  of  the  Judioatube  Act,  1876. 

It  is  to  be  observed  that  this  section  extends  the  bankruptcy  proviDions  not  only 
to  the  winding-up  of  insolvent  companies,  but  also  to  the  administration  by  the 
Court  of  deceased  insolvent  debtors,  and  therefore,  in  considcriug  whether  certain 
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bankniptoy  proyisionB  are  now  applicable  in  winding-up,  one  miut  have  legaid  to 
the  decisions  as  to  whether  those  provisions  are  applicable  in  administration  cases. 

The  cases  show  that,  whether  as  regards  winding-np  or  administration,  the 
operation  of  sect.  10  of  1875  is  limited.  For  instance,  sect.  32  of  the  Bankmptoj 
Act,  1869,  which,  like  sect.  40  of  the  Act  of  1883,  gave  priority  to  local  rates  and 
other  debts,  was  held  not  to  applj  in  winding-np.  Albion  SUel  and  Wire  Co., 
7  C.  D.  617 ;  and  sect.  40  itself  was  held  not  to  applj  in  administration.  Ms 
Williamt,  36  0.  D.  573.  (See  now  as  to  winding-np,  the  Preferential  Payments 
Acts,  1888  and  1897.)  The  provisions  of  sect.  87  of  the  Bankraptoy  Act,  1869, 
depriving  execution  creditors  of  the  fruits  of  execution  on  notice  of  an  act  of  bank- 
ruptcy within  fourteen  days  after  sale  (see  now  sect.  1 1  (2)  of  the  Bankruptcy  Act, 
1890),  were  held  not  to  apply  in  winding-up.  Wtthertma  Briektoorkty  16  C.  D.  337 ; 
and  compare  WaCkifu  y.  Barnard,  (1897)  2  Q.  B.  521. 

And  sect.  45  of  the  B.  A.  1883,  restricting  the  rights  of  execution  creditors, 
was  held  not  to  apply  in  administration.  Fratt  v.  Inman,  43  C.  D.  175 ;  Hatluek 
T.  Clark,  (1898)  2  Q.  B.  281 ;  (1899)  1  Q.  B.  699.  Nor  does  the  order  and  dispooi- 
tion  rule  in  bankruptcy  (now  B.  A.  1883,  s.  44)  apply  in  vdnding-up.  CrutnUn 
Viaduet  Work»  Co,,  11  C.  D.  755 ;  GorHnge  v.  Irtcell  India  Mubber  Work;  84  C.  D. 
128.  The  bankruptcy  provision  giving  a  landlord  priority  for  a  year's  rent  (now 
B.  A.  1883,  s.  42)  does  not  apply  in  winding-up.  Thomat  y.  FtiUnt  LumiU  Co.y  17 
0.  D.  250. 

But  the  mutual  credit  clause  in  bankruptcy  applies  both  to  winding-up  ( Jf^frMy 
Steel  and  Iron  Co,  v.  Naylor,  9  App.  Cas.  434)  and  to  administration  ( Watkim  t. 
Lindsay,  W.  N.  (1898)  22). 

And  the  bankruptcy  rules  (see  now  B.  A.  1883,  Sched.  II.  rr.  9—16)  as  to  a 
yaluation  of  the  security  of  a  creditor  were  held  to  apply  in  administration.  Be 
Hopkins,  18  C.  D.  370.  Fry,  J.,  held  that  in  administration  sect.  10  of  1875 
affected  only  the  rights  of  the  class  of  secured  creditors  as  conflictLng  with  those  of 
the  class  of  unsecured  creditors,  and  did  not  affect  the  rights  inter  te  of  the  members 
of  those  dasses.  Be  Maggi,  20  C.  D.  545.  See  also  Be  Gould,  19  Q.  B.  D.  92,  as  to 
sect.  47  of  the  B.  A.  1883  (voluntary  settlements),  not  applying  in  administration. 

But  Be  Maggi  has  now  been  overruled,  and  the  rights  of  creditors  inter  te  are  held 
now  to  be  governed  by  the  bankruptcy  law,  Be  Whitaker,  Whitaker  t.  P^Ismt, 
(1901)  1  Ch.  9 ;  and  see  i2<?  Leng,  (1895)  1  Ch.  652. 

And  see  "  Fbaudttleht  Pbxfbbbhob,"  Chap.  XLIV. 


Debentures  and  Debenture  Stock. 

Unsecured  [Noib. — The  fmbject  of  debentures  and  debentore  stock  is  more  fuUy  dealt  with 

debentures.  in  Part  III. ;  but,  having  regard  to  the  practice  direction  of  Nov.  1895,  infra,  and 
the  fact  that,  after  a  winding-up  order,  pending  debenture  actions  are  transfened 
to  one  of  the  winding-up  judges,  the  subject  cannot  be  entirely  passed  over  in  this 
volume.  Only  mortgtigpe  debentures  and  debenture  stock— that  is,  debentures  and 
debenture  stock  secured  by  mortgage  or  charge  upon  the  property  of  the  company 
or  some  part  thereof— are  here  dealt  with.  The  holders  of  debentures  and  deben- 
ture stock  not  so  secured  stand  in  the  position  of  unsecured  creditors.] 

When  a  company  goes  into  liquidation,  it  is  generally  found  to  have  issued 
debentures  or  debenture  stock,  or  both. 

Debentures  and  debenture  stock  are  in  most  cases  secured  by  mortgage  or  charge 
upon  the  whole  undertaking  of  the  company  and  its  uncalled  capital.    The  extent 
of  the  security  must  be  ascertained  from  the  instmments  constituting  it. 
Liquidator's         The  liquidator  should  carefully  inveetigate  the  position  of  the  security,  inasmuch 
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as  any  defect  in  it  would  ennre  for  the  benefit  of  the  nnsecnred  creditors  of  the  investigation 
company.    Accordingly  he  should  look  into  the  following  matters : —  duties. 

1.  Was  the  issue  of  the  debentures  or  debenture  stock  within  the  power  of  the 

company  P 

2.  Was  the  issue  within  the  power  of  the  directors,  and  was  that  power  regpilarly 

exercised  P 

3.  Were  the  debentures  issued  at  a  discount,  and  was  there  power  thus  to  issue 

themP 

4.  Were  the  debentures  or  debenture  stock  or  any  of  them  issued  within  three 

calendar  months  before  the  commencement  of  the  winding-up,  and  if  so  did 
their  issue  constitute  a  fraudulent  or  imdue  preference  P 
6.  Haye  the  debentures  or  debenture  stock  deed  been  duly  reg^tered  under 
sect.  14  of  the  0)mpanie8  Act,  1900  P 

6.  What  is  the  yalue  of  the  property  charged  P    Is  there  any  marg^  for  the 

unsecured  creditors  ;  if  there  be,  is  it  an  assured  margin  or  only  a  specula- 
tiye  margin  P 

7.  In  the  interest  of  the  unsecured  creditors,  is  it  adyisable  to  pay  off  the  deben- 

tures or  to  pay  the  interest  on  the  debentures  or  debenture  stock,  and  to 
obtain  time  to  realize,  or  to  procure  from  other  sources  an  advance  sufScient 
to  pay  them  ofP,  or  is  it  wiser  to  leave  the  security  holders  to  realize  their 
security  as  best  they  can  P 

8.  If  the  debentures  include  uncalled  capital,  was  there  power  to  charge  that 

in  the  articles,  and  has  it  been  effectually  charged  P 

9.  Would  it  be  expedient  to  formulate  a  scheme  of  arrangement  imder  the  Joint 

Stock  Companies  Arrangement  Act  P    (See  Section  IV.,  p.  838.) 
The  liquidator  in  considering  these  questions  should  act  in  an  impartial  manner 

(aupra.  Chap.  XXI.),  and  unless  he  believes  that  there  is  reasonable  gfround  for 

impeaching  the  securities,  he  should  facilitate  in  every  reasonable  way  the  exercise 

of  the  rights  incident  thereto. 

With  reference  to  question  6,  it  must  be  borne  in  mind  that  where  the  debenture  Release  of 

covers  the  whole  of  the  assets,  and  the  assets  are  shown  to  be  insufficient  to  pay  the  liquidator's 

debt,  the  Court  has  power,  on  the  application  of  the  debenture  holders,  to  direct  "fiT***®- 

the  liquidator  to  release  the  equity  of  redemption. 

It  may  be  useful  here  to  refer,  as  regards  some  of  the  principal  matters  which 

arise,  to  the  chapters  of  Part  III.  of  this  work,  in  which  they  are  fully  dealt  with : — 

Agreed  to  be  issued,  Chap.  XXII.  Possession  of  receiver,  Chap.  XLV. 

Bearer  debentures.  Chap.  V.  Priorities,  Chap.  XVIII. 

Bills  of  Sale  Acts,  Chap.  XXIV.  Provisional  certificates,  Chap.  XXXVII. 

Books,  charging,  Chap.  X.  Rates,  Chap.  LXVI. 

Borrowing  powers,  Chap.  IX.  Receivers,  Chap.  XLV. 

Compromises,  Chap.  XIX.  Registered  Debentures,  Chap.  IV. 

Deposit,  Chap.  XXVII.  Registration,  Chap.  XXIV. 

Discount,  Chap.  XXVI.  Sale,  Chap.  LXX. 

Enforcing,  Chap.  XLV.  Set-off,  Chap.  LXI. 

Floating  security.  Chap.  XI.  Trust  deed.  Chap.  XL. 

General  charge,  Chap.  XI.  Uncalled  capital,  Chap.  IX. 

Pari  passu  clause,  Chaps.  IV.,  XVHI.      Validity  of  borrowing.  Chap.  IX. 

As  to  debentures  given  by  ^*  one  man  "  companies,  see  Salomon  v.  SaiomoH,  (1897)  *'  One  man  " 
A.  C.  22;  Seliffman  v.  Prince  ^  Co.,  (1895)  2  Ch.  617.  companies. 

Sect.  10  of  the  Judicature  Act  has  not  rendered  the  bankruptcy  rules  as  to  order  Order  and 
and  disposition  applicable.     Cnmlin  Viaduct  Works  Co.,  11  CD.  756;   Qorringey.  disposition.      . 
Irwell  Indiarubber  Works,  34  C.  D.  128. 
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Delj^turee  and  debenture  stock  are  not  invalidated  bj  non-registration  in  the 
register  of  mortgagee  of  a  company  required  to  be  kept  by  sect.  33  of  tbe  Act  of 
1862  {General  South  American  Co.^  2  C,  D.  337),  and  even  where  the  mortgagee  is 
director  or  other  officer  of  the  company,  it  is  now  settled  that  non-registration 
under  that  section  does  not  affect  the  validity  of  the  mortgage  or  charge.  Wright 
Y.  Morton,  12  App.  Gas.  371. 

But  omission  to  register  under  sect.  14  of  the  Gompanies  Act,  1900,  makes  the 
mortgage  or  charge  as  a  security  *  *  von>  against  the  liquidator  and  any  creditor  of  the 
oompany,'*  unless  the  time  for  registration  (21  days)  is  extended  under  sect.  15  of 
the  Act. 

An  order  extending  the  time  is  now  usually  expressed  to  be  made  ''without 
prejudice  to  the  rights  of  parties  acquired  prior  to  the  time  when  such  debentures 
shall  be  actually  registered."  See  Joplin  Brewery  Co.,  (1902)  1  Gh.  79.  In  /.  C 
Johnson  ^  Co.,  (1902)  2  Gh.  101,  the  Gourt  of  Appeal  found  it  necessary  to  modify 
these  words,  and  doubts  were  expreased  as  to  their  meaning  and  operation. 

If  a  winding-up  has  commenced,  and  debentures  have  not  been  reg^istered  in  the 
time  or  extended  time,  the  liquidator  may  disregard  them  as  securities,  although 
the  holders  will  be  entitled  to  rank  as  unsecured  creditors  in  respect  of  moneys 
actually  advanced  by  them. 

After  a  winding-up,  whether  voluntary  or  otherwise,  has  oommenced,  the  Gourt, 
if  it  even  entertains  an  application  for  extension  of  time,  will,  it  has  been  held, 
only  make  the  order  on  the  terms  imposed  in  Joplin  Brewery  Co.,  tupra ;  Spiral 
Globe,  Limited  (1),  (1902)  1  Gh.  396. 

Buckley,  J.,  has,  however,  on  more  than  one  occasion  refused  to  make  an  order 
for  extension  of  time  after  a  winding-up  has  commenced  on  the  ground  that,  the 
rights  of  the  unsecured  creditors  having  crystallised,  an  order  subject  to  the  qualifi- 
cation in  Joplin  Brewery  Co,  is  useless.  S,  Abrahams  ^  Sons,  (1902)  1  Gh.  79; 
Anglo- Oriental  Carpet  Manufacturing  Co.,  (1903)  1  Gh.  9U.  In  the  case  last  cited 
the  winding-up  commenced  after  the  order  for  extension  of  time  had  been  made 
but  before  registration  had  taken  place,  and  it  was  held  that  the  debenture  holders 
were  unsecured  creditors. 

See  further,  Part  UI.,  Ghap.  XXIY. ;  HarrogaU  Estates,  Limited,  (1903)  1  Gh. 
498. 

The  issue  of  debentures  or  debenture  stock  may  be  invalidated  as  a  fraudulent  or 
undue  preference  under  sect.  164  of  1862  and  sect.  48  of  the  Bankruptcy  Act,  1883 
(Gaslight  Co.  v.  Terrell,  10  Eq.  168),  provided  the  issue  is  within  three  months 
before  the  commencement  of  the  winding-up.  Liverpool  Co.,  30  W.  R.  378.  But 
real  bond  Jide  pressure  excludes  fraud.  Ex  parte  HaU,  19  G.  Div.  580.  And 
whether  there  has  been  a  fraudulent  preference  depends  on  the  state  of  mind  of 
the  preferring  party.     Sharp  v.  Jackson,  (1899)  A.  G.  419. 

And  debentures  issued  bond  Jide  to  prevent  a  winding-up  are  not  avoided.  Inns 
of  Court  Motel,  6  Eq.  90 ;  Poolers  case,  9  G.  Div.  322. 

Debenture  and  debenture-stock  holders  are  not  as  such  entitled  to  impeach  in  a 
winding-up  an  undue  or  fraudulent  preference,  inasmuch  as  sect.  164  is  intended 
for  the  protection  of  the  unsecured  creditors.  Wiknott  v.  London  Celluloid  Co,,  34 
G.  D.  147. 

See  also  infra,  Ghap.  XLIV. 

Debentures  and  trust  deeds  sometimes  contain  provisions  enabling  majorities  to 
bind  minorities  in  I'egard  to  compromises  and  otherwise.  Follit  v.  Eddgstone  Co., 
(1892)  3  Ch.  76;  Sneath  v.  Valley  Gold  Co.,  (1893)  1  Gh.  477;  Mercantile,  ^c.  Co.  v. 
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£nplish  Bank  of  River  Plate,  (1894)  1  Ch.  678 ;  (foUingham  v.  Shper,  (1894)  3  Ch. 
716  ;  Part  III.  of  this  work,  Chap.  XIX.  And  such  proyisioiis  may  sometimes  be 
utilised  in  winding-np. 

Frifiid  facie,  debentures  and  debenture  stock  being  choses  in  action,  are  only  Set-ofP. 
transferable  subject  to  equities  between  the  company  and  the  original  subscribers 
{Manglee  ▼.  Dixon,  3  H.  L.  C.  702 ;  Hotel  Investment  Co,,  3  Ch.  366) ;  but  usually 
by  the  contract  the  company  waives  this  right.  See  Part  III.  of  this  work,  9th  ed., 
Chap.  rV.  And  the  validity  of  such  a  waiver  is  beyond  question.  Agra  and 
Masterman^s  Bank,  2  Ch.  397.  But  even  where  there  is  such  a  waiver,  if  when  a 
winding-up  takes  place  the  company  has  a  cross  claim  against  a  debenture  or 
debenture-stock  holder  at  the  commencement  of  the  winding-up,  such  cross  claim 
may  be  set  off  pro  tanto  aguinst  the  debenture,  and  in  the  result  the  debenture  may, 
if  the  cross  claim  is  equal  or  more  than  the  amount  thereof,  be  satisfied.  See  the 
bankruptcy  decision  in  Ex  parts  Bameit,  9  Ch.  293. 

As  to  set-off  in  respect  of  calls,  see  Christie  v.  Taunton,  Delmard,  Lane  ^  Co., 
(1893)  2  Ch.  176. 

As  to  the  effect  of  debenturei}  on  other  peroon's  right  of  set-off,  see  Biggerstaff  v. 
Eowat^s  Wharf,  (1896)  2  Ch.  93.    And  see  as  to  set-off.  Part  III.,  Chap.  LYI. 

If  the  company  ia  solvent,  the  debenture  holders  can  prove  for  principal  and  Right  of  proof 
interest,  and  are  not  bound  to  value  their  security  before  proving.    Eellock*s  ease,  where  com- 
8  CSi.  769.    And  they  can  hold  their  securities  until  redemption  in  full  by  payment  P^^^  eolvent. 
of  principal  and  interest  and  costs,  or  they  can  realise  the  same  by  virtue  of  any 
power  of  sale,  and  can  then  go  in  and  prove,  or  they  can  apply  to  the  Court  to 
realise  the  security,  or  with  the  leave  of  the  Court  (sect.  87  of  1862)  bring  an  action 
to  enforce  their  securities. 

If,  however,  the  company  is  insolvent  (and  primd  facts  a  company  in  winding-up  Right  of  proof 
is  to  be  considered  insolvent:  Milan  Tramways,  26  C.  Div.  687),  sect.  10  of  the  where com- 
Judicature  Act,  1876,  supra,  p.  439,  applies,  and  the  holders  of  the  secured  deben-  P^^J  insol- 
tores  or  debenture  stock  have  four  alternatives,  open  to  all  secured  creditors  of  an  ^^^^ 
insolvent  company ;  that  is  to  say,  they  may  rely  on  their  securities  and  not  prove, 
or  may  gfive  up  their  securities  and  prove  for  the  whole  debt,  or  they  may  value 
their  securitiee  and  prove  for  the  balance,  or  they  may  realise  their  securities  and 
then  prove  for  the  balance,  if  any. 

Inasmuch,  however,  as  debentures  and  debenture  stock  usually  cover  all  the 
property  and  uncalled  capital  of  the  company,  there  are  many  cases  in  which 
nothing  can  be  gained  by  proving. 

But  where  the  debentures  or  debenture  stock  only  cover  part  of  the  assets,  it  may 
be  desirable  to  prove.  Nevertheless,  if  possible,  it  is  expedient,  before  proving,  to 
realise  the  securitiee,  for  then  proof  can  be  made  for  the  actual  deficiency,  whereas 
if  proof  is  made  before  realisation,  the  securitiee  have  to  be  valued,  and  this  in  many 
cases  amounts  to  a  leap  in  the  dark. 

Where,  on  the^commencement  of  a  winding-up,  a  mortgagee  obtained  a  receiver 
who  carried  on  the  business  at  a  profit,  and  ultimately  the  properties  were  sold, 
leaving  a  balance  due  to  the  mortgagee,  Stirling,  J.,  held  that  the  mortgagee  could 
only  prove  for  the  balance  due  to  him  for  principal  and  interest  at  the  date  of  the 
winding-up  after  deducting  the  security,  but  that  he  was  entitled  to  set  off  profit- 
realised  since  the  winding-up  against  interest  accrued  during  the  same  period.- 
Quartermaiw^s  Claim,  (1892)  1  Ch.  639. 

As  to  dividefids  for  interest,  see  Bkcy.  Act,  1890,  s.  23 ;  Wms.  on  Bkcy.,  7th  ed.^ 
880. 

Even  in  the  case  of  an  insolvent  company,  debenture  and  debenture-stock  holders' 
are  entitled  as  against  their  security  to  take  principal,  interest  and  costs  (Cotterelt 
V.  Stratum,  8  Ch.  302) ;  and  even  if  the  liquidator  reaUsee  the  security  he  can  only 
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claim  the  costs  of  realisation.  Marine  Mansions  Co,,  4  Eq.  611 ;  Regmfs  Canal  Ircn 
Works f  3  0.  Div.  411.  And  trustees  for  debenture  holders  rank,  as  regards  indem- 
nity, before  the  liquidator.    Exhall  Co.,  35  Beav.  449. 

As  to  proving  for  principal  and  interest  due  and  to  become  due  where  the  deben- 
ture is  not  payable  when  the  winding-up  commences,  see  Ex  parte  Ador,  (1891) 
2  Q.  B.  574. 

As  to  proving  for  full  amount  of  debenture  when  it  is  gfiven  to  secure  less  than 
its  face  value,  see  Eegeni^s  Canal  Iron  Works  Co,,  3  C.  D.  43 ;  Sohinson  v.  Mont" 
gomeryshire  Brewery  Co,,  (1896)  2  Ch.  841. 

Where  there  is  a  winding-up,  debenture  holders  are  entitled  to  have  thor 
securities  realised  and  enforced,  notwithstanding  that  the  principal  moneys  and 
interest  have  not  yet  become  payable  in  accordance  with  the  contract.  Fanama  Cb.y 
5  Ch.  518  ;  Hodgson  v.  Tea  Co,,  14  C.  Div.  859 ;  Wallace  v.  Universal,  ^c,  Co,,  (1894) 
2  Ch.  547.  On  reoonstruotion,  Hooper  v.  Western  Counties  Co,,  41  W.  R.  84.  The 
Court  may  appoint  a  receiver  and  manager.  Victoria  Steamboats,  (1897)  1  Ch.  168. 
And  see  Part  HI.  Chap.  XLV. 

When  all  the  debenture  or  debenture-stock  holders  are  willing  to  oononr,  they 
can,  if  the  winding-up  is  compulsory  or  under  supervision,  apply  by  summons  in 
the  winding-up  asking  the  Court  to  realise  their  security  iTiBt4wd  of  prooeeding  by 
action.  This  was  the  course  adopted  in  General  South  American  Co.,  2  0.  D.  387, 
and  Colonial  Trusts  Co.,  15  C.  D.  466.  See  the  orders  set  out  in  the  6th  edition  of  this 
volume,  Forms  461,  462.  And  without  any  such  application  they  can  agree  with 
the  liquidator  that  he  shall  realise  and  pay  them  out  of  the  proceeds.  But  very 
commonly  all  will  not  concur,  or  there  may  be  subsequent  incumbranoers  or  other 
difficidties,  and  in  such  oases  an  action  may  be  necessary. 

As  to  proving  for  debentures  surrendered  for  shares  purporting  to  be  fully  paid 
up,  but  in  respect  of  which  the  holder  is  afterwards  rendered  liable  as  a 
contributory,  see  Ex  parte  Welton,  (1899)  1  Ch.  108. 

But  a  debenture  holder  is  in  no  way  bound  to  come  in  and  enforce  his  rights  in  a 
winding-up.  Gaudet  Frlres,  12  C.  D.  882  ;  Dry  Bocks  Corporation,  39  C.  Div.  316 ; 
Joshw  Stubbs,  Limtd.,  (1891)  1  Ch.  475  ;  Lhyd  v.  David  Lloyd  #  Co.,  6  C.  D.  339. 

When  the  winding-up  is  compulsory,  or  under  supervision,  and  it  is  desired  to 
bring  an  action  to  enforce  the  securities  of  debenture  and  debenture-stock  holders, 
the  leave  of  the  Court  is  necessary,  and  if  the  action  has  been  brought  before  the 
winding-up  leave  to  proceed  is  necessary ;  but  in  either  case  the  Court  will  give 
leave  very  much  as  of  course.  Lloyd  v.  David  Lloyd  ^  Co,,  6  C.  Div.  339  ;  and  see 
Chap.  XXXrV. 

Title  and              Praotice  Master's  Bule,  26th  Vov.  1896. — Every  writ  of  summons  in  a  debenture 
assignment  of  holders*  action  shall  be  intituled  **  In  the  matter  of  the  Company,"  and  in 
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cases  where  the  company  is  in  process  of  being  compulsorily  wound  up  in  the  High 
Court,  the  action  is  to  be  assigned  to  the  judgpe  having  jurisdiction  in  the  matter  of 
the  winding-up.  [There  are  now  two  such  judges,  who  exercise  the  jurisdiction 
by  turns.] 

The  object  of  the  rule  is  that  the  winding-up  judges  shall  have  control  of  all 
debenture  holders*  actions  against  companies  being,  wound  up  in  their  Courts. 
This  object  has  to  some  extent  been  attained  already  by  transferring  actions ;  but 
where  there  was  a  trust  deed,  delay  was  often  obtained  by  making  the  trustees  the 
first  defendants  on  the  record. 

Sect.  4  (6)  of  1890. — Where  an  application  is  made  to  the  Court  to  appoint  a 
receiver  on  behalf  of  the  debenture  holders  or  other  creditors  of  the  company,  the 
official  receiver  may  be  appointed.     [But  this  is  merely  permissive.] 
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B.  42  of  1908  (I)  [formerly  R.  14  (1)  of  April,  1892]  empowera  the  winding-up  Transfer  to 
jadg^  to  order  the  transfer  to  him  of  any  cause  or  matter  pending  in  any  other  Court  winding-up 
or  Diyision  brought  or  continued  by  or  against  the  company,  and  provides  that  J^**^* 
' '  any  action  or  proceeding  by  a  mortgagee  or  debenture  holder  agfainst  the  company 
for  the  purpose  of  realizing  his  security,  or  by  any  other  person  for  the  purpose  of 
enforcing  a  claim  against  the  company's  assets  or  property  which  is  pending  in  the 
High  Court  or  before  any  judge  thereof,  shall  without  further  order  be  transferred 
to  the  judge  of  the  High  Court."    See  p.  681,  infra. 

(2)  Where  any  action  brought  by  or  against  a  company  against  which  a 
winding-up  order  has  been  made  is  transferred  to  the  judge  of  the  High  Court, 
the  reg^trar  may,  under  the  general  or  special  directions  of  the  judge,  hear, 
detwmine,  and  deal  with  any  application,  matter,  or  proceeding  which,  if  the 
action  had  not  been  transferred,  would  have  been  determined  in  Chambers. 
These  provisions  shall  apply  to  the  proceedings  in  any  action  in  which  by  the 
Rules  of  the  Supreme  Court  or  otherwise  the  Chamber  proceedings  are  directed 
to  be  dealt  with  by  the  registrar.  [Formerly  R.  14  (2)  of  April,  1892,  and  R.  of 
Aug.  1902.] 

All  affidavits  in  actions  by  debenture  holders  which  are  transferred  to  the  Stamps  in 
winding-up  judge  must  be  filed  in  the  registrar's  office  (Room  66,  Bankruptcy  deteiture 
Buildings).    Judicature  fee  stamps  are  used  for  these  affidavits.     (Practice  Direc- 
tions, October,  1892.) 

The  right  to  have  a  receiver  appointed  is  well  settled.    Pei-ry  v.  Oriental  Hotels  Receiver, 
Cb.,  6  Ch.  420  ;  MeMahon  v.  Ncn-th  Kent  Iron  Works  Co.,  (1891)  2  Ch.  148.  a^***i^ent  ' 

Debenture  holders  who  have  a  charge  are  entitled  to  special  protection.     WiUnott     ^^ 
V.  London  Celluloid  Co.,  62  L.  T.  642.    In  that  case  Bacon,  V.-C,  refused  to  appoint 
a  receiver  at  the  instance  of  debenture  holders,  on  the  ground  that  the  liquidator 
would  sufficiently  protect  the  debenture  holders.    On  appeal,  however,  the  liqui- 
dator was  appointed  receiver.    And  where  a  receiver  had  been  appointed  at  the 
instance  of  debenture  holders,  and  after  the  appointment  of  the  official  receiver 
as  liquidator,  the  judge  had  simply  discharged  the  receiver,  the  Court  of  Appeal  Notwith- 
reversed  the  order,  holding  that  the  debenture  holders  were  entitled  to  have  a  standmg 
receiver.     Strong  v.  Carli/le  Press,  (1893)  1  Ch.  268.     (As  to  which,  however,  see  ^^^      ^'  ^' 
observations  of  Vaughan  Williams,  J.,  in  British  Linen  Co.  v.  South  Atnerican,  ^. 
Co.,  (1894)  1  Ch.  108.) 

Moreover,  where  the  debentures  are  charged  on  a  going  concern,  which  it  is  Receiver  and 
desirable  to  keep  going  for  the  purposes  of  sale,  the  debenture  holders  have  a  right  naanager. 
to  have  a  receiver  and  manager  appointed,  for  a  receiver  cannot  carry  on  the  business 
unless  he  is  also  the  manager.    Manchester  and  Milford  Co.,  14  C.  D.  646  ;  Peek  y. 
Trinsmaran  Co.,  2  C.  D.  116. 

Where  the  Court  is  asked  to  appoint  a  receiver,  and  at  the  time  of  the  application  Where  there 
there  is  an  officer  of  the  Court  in  possession  as  liquidator,  the  usual  practice  has  "  wmding- 
been  to  appoint  the  liquidator  to  be  receiver.     Perry  v.  Oriental  Hotels  Co.,  6  Ch.     ^' 
420.    And,  further,  when  a  receiver  has  been  appointed  in  an  action,  and  after- 
wards a  liquidator  has  been  appointed  by  the  Court,  it  has  been  usual  to  discharge 
the  receiver  and  appoint  the  liquidator  to  be  receiver  in  his  place.  And  see  sect.  4  (6) 
of  1890,  supra. 

But  Perry  v.  Oriental  Hotels  Co.,  6  Ch.  420,  did  not  establish  any  xmiversal  rule.  When  liqui- 
The  question  whether  the  same  person  shall  be  both  liquidator  and  receiver  is  a  ^l^fV" 
matter  for  the  discretion  of  the  judge,  and  the  Court  of  Appeal  will  not,  except  in  ^^     * 
special  circumstances,  interfere  with  that  discretion. 

«  As  a  general  rule,  when  a  company  is  being  wound  up  and  application  is  made 
by  the  plaintiffs  in  a  debenture  holder's  action  for  the  apiwintment  of  a  receiver, 
the  Court  will  appoint  the  liquidator  receiver  unless  there  be  some  special  circum- 
P.  HH 
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stances  rendering'  it  undesirable  that  he  should  he  appointed,  e,g,y  if  he  has  assumed 
a  position  of  hostility  to  the  debenture  holders ;  and  if  the  judgfe  of  first  instance 
has  come  to  the  conclusion  that  there  are  such  circumstances,  the  Court  of  Appeal 
-will  not  oyerrule  the  exercise  of  his  discretion."  Pw  Cotton  and  Fry,  L.  JJ.,  QU$9 
V.  Nuthally  In  re  House  Improvement  Supply  Auoeiation,  W.  N.  (1886)  61. 

Where  there  is  much  unpaid  capital  to  collect,  the  Court  may  be  dispoeed  to 
appoint  the  liquidator  receiver  (Bartlett  y.  N.  A.  Hotels  63  L.  T.  611) ;  but  when 
the  unpaid  capital  is  of  small  amount,  the  Court  will  not  force  the  liquidator  on 
the  debenture  holders  {Barney  y.  Joshua  Stubbs  ^  Co.,  (1891)  1  Ch.  482) ;  and  the 
Court  is  not  disposed  to  appoint  as  receiyer  a  liquidator  who  desires  to  impeach  the 
validity  of  the  debentures. 

In  one  case  the  ofiSoial  receiyer  and  liquidator  was  appointed  reoeiyer  and  manager, 
except  in  respect  of  certain  assets  of  which  the  receiyer  and  manager  in  the  action 
was  appointed  receiver.  British  Linen  Co.  y.  South  American,  ^.  Go,,  (1894)  1  Ch. 
108. 

But  where  the  judge  disregards  the  plain  rights  of  the  debenture  holdov  the 
Court  of  Appeal  will  overrule  his  discretion.  Thus,  where  a  reoeiver  had  been 
appointed  in  a  debenture  holder's  action,  and  afterwards  a  winding-up  order 
was  made,  and  the  official  receiver  having  become  liquidator,  the  judge  had 
discharged  the  receiver,  thus  in  effect  placing  the  liquidator  in  possession,  ihe 
Court  of  Appeal  reversed  the  order  on  the  ground  that  it  disregarded  the  debenture 
holders'  rights,  more  especially  as  the  amount  owing  on  the  debentures  exceeded 
the  value  of  the  assets  oharg^  thereby,  and  as  the  liquidator  admitted  that  he 
wanted  the  assets  in  order  to  see  whether  he  might  not  question  Ihe  validity  of  the 
debentures.  Strong  v.  Carlyle  Press,  (1893)  1  Ch.  268.  (As  to  which,  however,  see 
the  observations  in  ^ri^i«A  Linen  Co,  v.  South  American,  ^e,  Co,,  (1894)  1  Ch.  108.) 

When  the  winding-up  is  voluntary,  the  liquidator,  not  being  an  officer  of  the 
Court,  has  no  locus  standi  to  displace  the  reoeiver  appointed  in  a  debenture  holders' 
action.    Boyle  v.  Bettws  Llantwit  Co,,  2  C.  D.  726. 

And  the  liquidator  has  no  title  to  displace  a  reoeiver  appointed  by  the  debenture 
holders  or  their  trustees.  In  such  case,  unless  the  security  is  impeached,  the  Court 
will  not  attempt  to  interfere  with  that  security,  or  to  force  the  liquidator  on  parties 
who  prefer  to  employ  a  stranger  ;  and  further,  even  if  the  assets  are  in  the  hands 
of  a  liquidator  appointed  by  the  Court,  the  Court  will,  on  proper  application,  order 
him  to  give  up  possession  to  the  receiver.  Henry  Found,  Son  ^  Hutehins,  42  C.  Div. 
402.  A  power  to  appoint  such  a  receiver  must  be  exercised  in  the  interest  of  the 
debenture  holders,  and  if  it  is  improperly  exercised  the  Court  wiU  appoint  its  own 
officer.     Maskelyne  British  Typewriter,  (1898)  1  Ch.  133. 

See  further,  as  to  debenture  holders'  actions.  Part  III.,  Chaps.  XLV. — ^LVI., 
and  as  to  reoeivers  and  managers.  Chaps.  LYU. — LX.  As  to  motion  for  judgment 
and  subsequent  proceedings,  see  Chaps.  LXI.  et  seq. 


Set-off  and  Mxttual  Obedit. 

Creditors  who  are  also  oontribntories  are  restricted  as  regards  set-off.  See 
sect.  101  of  1862.  Whether  the  company  be  solvent  or  insolvent,  a  oontribntozy 
of  a  limited  company  cannot  set  off  a  debt  due  from  the  company  to  him  against 
calls  due  from  him,  whether  made  before  or  after  the  commencement  of  the  winding- 
up.  GrisseWs  case,  1  Ch.  628 ;  Whitehouse  ^  Co,,  9  C.  D.  696.  And  sect.  10  of 
the  Judicature  Act,  1876,  has  not  altered  this  rule,  even  where  the  contributory 
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diee  insolrent.  GilVi  ease,  12  C.  D.  765;  Wathington  Diamond  Co.,  (1893) 
3  Gh.  95.  The  G-.  Gompanj,  Limited,  held  shares  in  the  A.  Goimpiuiy,  Limited,  and 
before  either  company  went  into  liquidation  calls  were  made  on  the  shares,  and  the 
A.  Company  became  indebted  to  the  G.  Company  for  money  lent.  The  A.  Com- 
pany having  been  ordered  to  be  wound  up  by  the  Court,  and  the  G.  Company, 
which  was  insolyent,  haying  passed  an  extraordinary  resolution  for  yoluntary 
winding-up,  Wright,  J.,  held  that  sect.  10  of  the  Judicature  Act,  1876,  did  not 
enable  the  liquidator  of  the  G.  Company  to  set  off  the  debt  against  the  calls 
((1898)  1  Ch.  691);  and  he  held  subsequently  that  in  the  winding-up  of  the 
A.  Company  the  G.  Company  could  not  take  any  dividend  on  the  debt  until  it  had 
paid  up  all  calls  in  the  winding-up  of  the  A.  Company.  In  re  Auriferous  Properties, 
Limtd.  (No.  2),  (1898)  2  Ch.  428.  And  where  before  winding-up  is  commenced  a 
defence  of  set-ofP  is  pleaded  in  an  action  for  a  call,  but  the  case  has  not  been  tried, 
the  debt  owing  by  the  company  cannot  be  set  off  against  proceedings  in  the  wind- 
ing-up to  obtain  payment  of  the  call.  Hiram  Maxim  Lamp  Co.,  (1903)  1  Ch.  70. 
But  in  an  unlimited  company  a  contributory  has  a  limited  right  of  set-off  under 
sect.  101  of  the  Act.  Ihe  parte  Branwhite,  48  L.  J.  Ch.  463;  Brasnetfs  ease,  84 
W.  R.  206.  And  when  the  company's  debts  are  paid,  sect.  101  gives  a  right 
of  set-off,  whether  the  company  be  limited  or  unlimited. 

And  there  is  one  case  even  in  a  limited  company  in  which  set-off  will  arise 
between  the  company  and  the  contributory,  viz.,  where  a  contributory  becomes 
bankrupt  in  the  course  of  the  winding-up  proceedings.  In  such  cases  it  seems 
that  the  mutual  credit  provisions  of  the  Bankruptcy  Act  (see  infra)  apply,  and 
the  balance  only  can  be  proved  for  on  either  side.  Be  Buckicorthj  2  Ch.  678 ;  £x 
parte  Stang,  6  Ch.  492. 

Moreover,  a  contributory  who  obtains  a  winding-up  order  will  be  entitled  to 
his  costs  free  from  set-off  for  calls.  General  Exchange  Bank,  4  Eq.  138 ;  37  L.  J. 
Ch.  618. 

When,  after  a  winding-up  has  commenced,  a  creditor  who  is  a  shareholder 
assigns  his  debt,  the  company  may  set  off  against  the  debt  any  moneys  due  from 
the  shareholder  for  calls  or  otherwise,  even  though  the  calls  be  made  after  the 
assignment.     Ex  parte  Mackenzie,  7  Eq.  240 ;  Ex  parte  Stang,  ubi  supra. 

And  see  Taunton,  Delmard  ^  Co.,  (1893)  2  Ch.  176. 

As  regards  creditors  who  are  not  contributories  the  winding-up  does  not,  in  the 
case  of  a  solvent  company,  interfere  with  the  ordinary  right  of  set-off  as  between 
non-shareholders  and  the  company.     Afiderson^s  case,  3  Eq.  337. 

When,  however,  the  company  is  insolyent,  the  bankruptcy  rules  as  to  set-off 
and  mutual  dealings  are,  by  virtue  of  sect.  10  of  the  Judicature  Act,  1876,  appli- 
cable. Mersey  Steel  Co,  v.  Nay  lor,  9  App.  Cas.  434 ;  Watkins  y.  Lindsay  ^  Co., 
(1898)  W.  N.  22  ;  67  L.  J.  Q.  B.  362.  And  it  must  be  borne  in  mind  that  until 
the  contrary  is  proved  it  is  to  be  assumed  that  a  company  which  is  being  wound  up 
is  insolvent.    Milan  Tramways,  25  C.  Div.  587. 

The  following  is  the  mutual  credit  section  of  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  0.  62)  :— 

Seet.  88.  '*  Where  there  have  been  mutual  credits,  mutual  debts,  or  other 
mutual  dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made 
under  this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt  under 
such  receiving  order,  an  accoxmt  shall  be  taken  of  what  is  due  from  the  one  party 
to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum  due  from  the  one 
party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and  the  balance 
of  the  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively ; 
but  a  person  shall  not  be  entitled  under  this  section  to  claim  the  benefit  of  any 
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set-off  agamst  the  property  of  a  debtor  in  anj  case  where  be  bad  at  the  time  of 
giving  credit  to  the  debtor  notice  of  an  act  of  bankniptcj  committed  by  the  debtor 
and  available  against  him/*  And  sect.  39  of  the  Bankruptcy  Act,  1869,  was  to 
the  like  effect. 

The  characteristic  of  mutuality  is  still  necessary  in  order  that  a  set-off  may  be 
claimed.  Where  the  company's  moneys  are  paid  for  a  specific  purpose,  and  after 
satisfaction  of  it  a  balance  remains,  the  payee  cannot  after  winding-up  set  off  a 
debt  owing  to  him  unless  he  can  show  that  the  balance  was  retained  with  the 
company's  consent.    Mid- Kent  Fruit  Factory,  (1896)  1  Oh.  667. 

The  line  is  to  be  drawn  at  the  commencement  of  the  winding-up.  Milan  Tram" 
ways  Co,,  t^i  supra.     But  see  Watkins  v.  Lindsay,  67  L.  J.  Q.  B.  362. 

In  bankruptcy  the  date  of  the  receiving  order  and  not  that  of  the  act  of  bank- 
ruptcy is  the  date  at  which  to  ascertain  what  the  dealings  were.  Be  Daintrty^ 
Ex  parte  Mant,  (1900)  1  Q.  B.  646. 

*'  In  cases  of  this  kind  the  question  must  be  considered  in  the  same  manner  as  if 
it  had  arisen  at  the  time  of  the  bankruptcy  [commencement  of  winding-up],  and 
cannot  be  varied  by  any  change  of  status  of  one  of  the  parties."  Fer  Lord  Kenyon, 
Dickson  v.  Evans,  6  T.  B.  67,  approved  by  Lord  Selbome,  L.  C,  in  the  above 
case. 

'*  It  is  impossible  that  a  person,  who  at  the  time  of  the  bankruptcy  [winding-up] 
owes  a  debt  to  the  bankrupt  [company],  and  has  no  right  of  set-off,  can  acquire 
such  a  right  by  taking  an  assignment  of  another  debt  due  to  anoUier  creditor  of  the 
bankrupt."     Per  Lord  Selbome,  L.  C,  Milun  Tramways,  ubi  supra. 

And  where  the  liquidator  or  a  creditor  claims  to  set  off  an  assigned  debt,  the  onus 
lies  on  the  claimant  to  show  that  the  assignment  was  made  before  the  conmienoe- 
ment  of  the  winding-up.     Dickson  v.  Evans,  6  T.  R.  57. 

In  order  to  constitute  a  mutual  credit,  it  is  not  necessary  to  show  that  the  credit 
was  reciprocally  given  in  relation  to  one  and  the  same  transaction.  Thus,  if  at  the 
commencement  of  the  winding-up  the  company  is  indebted  to  A.  for  g^oods  sold  and 
delivered,  and  A.  is  the  indorsee  for  value  of  a  bill  drawn  by  B.  upon,  and  accepted 
by,  the  company,  mutual  credit  has  been  given  within  the  meaning  of  the  section, 
for  the  company  gave  credit  when  it  sold  the  goods  to  B.,  and  B.  gave  the  company 
credit  when  he  became  indorsee  for  the  value  of  the  bill.  Hankey  v.  Smith,  3  T.  B. 
607.  And  it  is  immaterial  that  the  credit  was  given  at  different  times.  Ahager  v. 
Currie,  12  M.  &  W.  761.  See  further  Falmer  v.  Day,  (1895)  2  Q.  B.  618  ;  and  see 
Wms.  on  Bkcy.,  7th  ed.,  p.  136  et  seq. 

On  the  same  principle,  it  would  seem  that  whenever  an  assignment  of  a  debt  is 
taken,  the  assignee  is  to  be  deemed  to  g^ve  credit  to  the  debtor ;  and  accordingly,  if 
the  company  is  the  debtor,  and  at  the  commencement  of  the  winding-up  the  debt 
is  still  due  to  the  assignee,  the  amount  will  be  set  off  ag^ainst  any  debt  due  from 
him  to  the  company,  and  so  vice  versd. 

By  virtue  of  the  section,  unliquidated  damage  for  breach  of  a  contract  may  be 
set  off  against  a  claim  for  money  due  under  the  contract  {Feat  v.  Jones,  8  Q.  B.  D. 
147) ;  **  because  a  contract  of  sale  and  purchase  is  in  its  nature  mutual,  imposing 
reciprocal  obligations  on  the  vendor  and  purchaser."  Fer  Jeesel,  M.  R.,  S,  C,  p.  149. 
See  also  Mersey  Steel  Co,  v.  Naylor,  9  App.  Oas.  434.  Moreover,  unliquidated 
damages  for  misrepresentation  in  regfard  to  property  sold  may  be  set  off  against 
the  price.    Jack  v.  Kipping,  9  Q.  B.  D.  113. 

Mutual  dealings  must  be  such  as  result  in  a  money  liability.  See  Eberl^s  Motel 
Co,  V.  Jones,  18  Q.  B.  Div.  466 ;  J2*  Winter,  8  0.  Div.  226. 

It  has  been  held  that  a  claim  on  a  current  policy  cannot,  in  an  action  by  the 
company  (though  in  liquidation) ,  be  set  off  against  a  loan  on  such  policy.  Ex  part0 
FHcf,  10  Oh.  648.     But  quare,  whether  this  can  be  supported. 
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A  olaim  on  a  polioj  that  has  matured  before  the  winding-np  can  be  set  off. 
Sovtreiffn  Life  y.  Lodd^  (1892)  2  Q.  B.  673 ;  and  see  AtpkaUio  Wood,  ^.  Cb.,  30 
O.  Div.  216. 

Notice  of  a  floating  neooritj  on  all  the  company's  property  at  the  time  when  the 
debt  due  to  the  creditor  was  contracted  will  not  prevent  the  set-off  from  binding 
the  debentore  holders.  Biggentaff  y.  Itowati's  Wharf  (1896)  2  Gh.  98 ;  and  see 
Part  in.,  p.  69. 

Where  by  set-off  the  debt  on  one  side  is  satisfied,  the  seonrity  held  for  that  debt 
is  freed.    Ex  parte  Bamett,  9  Gh.  293. 

Debts  to  be  capable  of  set-off  most  be  due  in  the  same  right.  MiddUton  t. 
Ffilhek,  20  Eq.  29 ;  Re  WtUes,  12  0.  Div.  491 ;  West  y.  IMce,  2  Bing.  465  ;  Bishop 
y.  Church f  8  Atk.  691.  See  as  to  setting  off  debts  incurred  by  the  company  before 
and  after  winding-up,  Inee  Sail  Go.  y.  Douglas  Forge  Co.,  8  Q.  B.  D.  179 ;  Ex  parte 
Minor,  (1893)  1  Q.  B.  455.  But  the  equitable  interests  may  be  regarded.  BaUeg  y. 
Finch,  L.  R.  7  Q.  B.  84. 

A  debt  due  to  A.  and  B.  jointly  cannot  be  set  off  against  a  debt  due  from  A.  to 
the  company.  Ex  parte  Mose,  Buck,  126 ;  New  Quebrada  Co.  y.  Carr,  L.  B.  4  0.  P. 
651 ;  Ex  parte  Morier,  12  0.  D.  491. 

As  to  set-off  by  a  landlord,  see  Eidsgrove  Steel  Co.,  W.  K.  (1894)  25 ;  and  as  to 
setting  off  directors'  fees,  see  Washington  Diamond  Co.,  (1893)  3  Ch.  95. 

As  to  setting  off  costs,  see  Ex  parte  Lewis,  (1896)  1  Q.  B.  219. 


Stookbbokeb. 
As  to  continuation  account,  see  Be  Overweg,  Haas  y.  Durant,  W.  N.  (1899)  245. 

SXJBETIES. 

When  the  company  is  surety  for  payment  ol  A.'s  debt  to  B.,  B.  can  proye  in  the 
liquidation  of  the  oomiMuiy ;  but  if  the  debt  is  secured  B.  must  value  his  security, 
and  prove  for  the  balance,  supra,  p.  456.  If  the  debt  is  not  payable  when  the  proof 
is  made,  B.  can  only  prove  as  for  a  contingent  liability ;  for  non  constat  that  A.  will 
not  pay  in  due  course.  Eerepath  v.  Delmar,  38  W.  B.  762 ;  Re  Farrott,  63  L.  T. 
777.  See  also  Ex  parte  Read,  (1897)  1  Q.  B.  122 ;  Wolmerhausen  v.  GuUiek,  (1893) 
2  Ch.  514. 

So  also,  if  A.  at  the  request  of  the  company  guarantees  to  B.  the  payment  of  a 
debt  owing  by  the  company  to  B.,  here,  if  company  goes  into  liquidation,  A.  can 
prove  against  the  company.    See  supra,  **  iNDBMinrT." 

A  surety  who  pays  in  full  is  entitled  to  aU  securities  held  by  the  creditor.  Mer- 
cantile Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  5 ;  Duncan,  Fox  ^  Co, 
Y.  North  and  South  Wales  Bank,  6  App.  Gas.  1. 

Where  a  surety  who  is  liable  for  part  of  a  debt  has  paid  the  whole  of  what  he  is 
liable  for,  he  is  entitled  to  stand  in  the  place  of  the  creditor  to  that  extent  against 
the  estate  of  the  bankrupt  debtor.  Thornton  v.  M*Ketcan,  1  H.  &  M.  526 ;  De  Gray 
y.  Seekham,  7  Ch.  680 ;  EUis  v.  Emmanuel,  1  Ex.  D.  167. 

Where  the  surety  is  sureiy  for  the  whole  debt,  but  with  a  limit  as  to  the  amount 
of  his  liability,  and  there  is  a  proviso  that  the  surety  is  to  be  liable  for  the  ultimate 
balance,  and  that  dividends  received  from  the  debtor  are  not  to  go  in  discharge  of 
the  surety,  the  payment  by  the  surety  to  the  creditor  does  not  give  the  surety  a  right 
to  prove  and  reduce  the  proof  of  the  creditor.  Re  Rees,  17  G.  D.  98 ;  Midland  Co.  y. 
Chambers,  4  Ch.  398. 
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See  as  to  proof  for  whole  amount  when  claim  against  surety  is  limited  in  unonnt 
and  he  has  paid  it,  Ex  parte  National,  ^.  Bank,  (1896)  2  Q.  B.  12. 

It  is  now  settled  that  the  creditor  is  not  entitled  to  the  benefit  of  ooonter  bonda 
or  securities  g^yen  by  the  principal  creditor  to  the  surety.  Sheffield  Bank  y.  Clayton^ 
(1891)  1  Ch.  621. 

Where  four  persons  guaranteed  a  debt  to  a  bank,  and  three  of  them  deponted 
money  with  the  bank,  which  the  bank  was  to  carry  to  a  suspense  account,  it  being 
agreed  that  the  bank  might,  when  it  so  pleased,  appropriate  the  deposit  as  payment 
of  the  depositors'  share  of  the  guarantee,  and  the  fourth  guarantor  became  bank- 
rupt, it  was  held  in  the  priyy  council  that  the  bank  was  entitled  to  proye  for  the 
whole  guarantee.  Commercial  Bank  of  Amtralia  y.  Offieidl  Assignee  of  John  WiUon 
%  Co.,  (1893)  A.  0.  181. 

As  to  proof  by  surety  against  a  co-surety,  see  Ex  parte  Snowdon,  17  G.  D.  44  ; 
Wolmerhausen  v.  OuUieky  supra. 

As  to  double  proof,  see  tupra. 

And  see  further,  as  to  sureties,  Fart  III.,  p.  269. 


Taxes. 

See  supra,  "Rates'*  and  **  Grown  Debts." 

As  to  the  Gourt,  eyen  in  bankruptcy,  not  haying  power  to  go  behind  the 
ment,  see  Re  Calvert,  (1899)  2  Q.  B.  145. 


Tetjstee. 

A  trustee  for  a  company  may  proye  in  respect  of  liabilitieB  incurred  as  such 
trustee,  e.g»,  a  person  who  holds  leaseholds  or  shares  in  trust  for  the  company. 
National  Financial  Co,,  3  Gh.  791 ;  SunVs  Claim^  W.  N.  (1872)  53. 


IJNLIQinDATED  DAMAGES. 

Haying  regard  to  paragfraph  (1)  of  sect.  37  of  the  Bankruptcy  Act,  1883,  un- 
liquidated damages  for  a  mere  tort  are  not  proyable,  but  there  are  cases  in  which  a 
person  wronged  may  waiye  the  tort  and  claim  on  some  other  footing,  e,ff,,  implied 
contract.  Watson  y.  Holliday,  20  0.  D.  780.  He  must,  however,  elect  which 
remedy  to  pursue.  Ex  parte  Banm,  9  Gh.  673.  And  damages  for  misrepresenta- 
tion inducing  a  contract  may  be  preyed  (see  Jack  y.  Kipping,  9  Q.  B.  D.  113), 
unless,  indeed,  it  be  a  contract  to  take  shares  in  the  company.  But  money  paid  on 
takiug  shares,  and  ordered  to  be  repaid  on  rectification  of  the  register,  is  not  un- 
liquidated damages,  and  may  with  the  costs  be  preyed  for.  British  Goldjields  of  West 
Africa,  (1899)  2  Gh.  7,  supra. 

As  to  the  damages  for  breach  of  contract  for  debentures,  see  South  African  Dnri- 
lories  y.  WaUington,  (1897)  1  Q.  B.  692. 


Vouchers. 

As  to  mentioning  vouchers  in  proof,  and  as  to  production  thereof,  see  R.  99  of 
1890. 
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Waqes. 


See  the  IVeferential  Payments  in  Bankraptcy  Act,  1888,  infra,  p.  493.  In  bank- 
raptoy  payment  of  workmen's  wag^  entitled  to  priority  has  been  ordered,  although 
the  payment  left  the  trustee  without  the  funds  necessary  to  inyestigate  the  affairs 
of  the  debtor.    Me  Bowm,  13  Eq.  180  ;  43  L.  J.  Bk.  24. 


This  will  be  found  in  Form.  167.  Form  406. 

The  affidavit  of  proof  may  be  deliyered  or  sent  by  poet  to  the  official  receiver,  or,  -^      -    -  ,  ,  . 
if  a  liquidator  has  been  appointed,  to  the  liquidator.    See  B.  92  of  1903,  supra,  (General  form! 

As  to  lodging  the  proof  in  time  to  vote  at  first  meeting  of  creditors,  see  B.  104  of 
1903,  tupra. 

As  to  proving  debts,  and  admitting  or  rejecting  proof,  at  the  first  meeting,  see 
Sdhed.  I.  to  Act  of  1890,  Br.  21  and  11,  Chap.  XVII. 


A  debenture  dated  the  day  of ,  and  under  the  common   Form  406. 


seal  of  the  above-named  coy,  the  sd  coy,  for  the  consideration  therein  Debt  due  on 

expressed,  promised  to  pay  me  on  the  day  of  the  sum  of  dehenture  un- 

100/.,  and  thereby  promised  to  pay  me  interest  on  the  sd  sum  in  the 
meantime  at  the  rate  of  10/.  p.o.p.a.  by  equal  half-yearly  payments 

on  the day  of and day  of in  each  year.     The  sd 

debenture  is  now  produced  and  shown  to  me,  and  is  marked  A. 


1.  The  sd  coy  was,  at  the  date,  &c.,  and  still  is,  justly  and  truly   Form  407. 
indebted  to  me  in  the  sum  of  194/.  7«.  4(/.,  being  the  remuneration  Director's 
payable  to  me  under  and  by  virtue  of  the  articles  of  association  of  the  fees, 
sd  coy  for  services  rendered  by  me  as  a  director  of  the  sd  coy  between 
the day  of and  the of . 


1.  The  above-named  coy  was,  at  the  date,  &c.,  and  still  is,  justly  and   Form  408. 


truly  indebted  to  me  and  to  my  partner  H.  in  the  sum  of  105/.  for  law  Debt  due  to 
charges  and  payments  made  on  behalf  of  the  sd  coy  in  the  matter  of  Bolidtor. 
the  conveyance  and  mortgage  of  certain  land  at  and  for  pro- 
fessional advice  and  work  done  for  the  sd  coy,  as  appears  by  the  account 
now  produced  and  shown  to  me  marked  with  the  letter  N. 

2.  The  charges  in  the  sd  account  are  reasonable  and  such  as  are 
usual  between  solors  and  clients,  as  I  know,  &c. 

The  old  practice  was  for  the  chief  clerk  to  sign  a  request  to  the  taxing  master  to 
tax  the  solicitor's  bill.  After  the  bill  was  taxed  the  parties  came  aguin  before  the 
chief  clerk  and  the  claim  was  supported  hj  the  taxing  master's  original  cortificate, 
which  was  not  filed.  But  under  the  present  practice  the  bill  is  taxed  by  the 
registrar. 
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Form  409. 

Judgment 
debt. 


1,  The  above-named  coy  was,  &c.,  that  is  to  say : — 
1884,  July  31st,  amount  due  upon  a  judgment 
recovered  by  N.  against  the  sd  B.  Coy  in  the 
Queen's  Bench  Division  of  this  Ct  on  bill  of 
exchange,  and  signed  31st  July,  1884. 

For  debt  £657  10    0 

For  taxed  costs Ill  18    0 


769 


August  5th,  1884,  interest  thereon  at  5  p.c.p.a. . .  8     6 

2.  The  paper  writing  marked  A  now  produced  and  shown  to  me  is 

the  judgment  paper  upon  which  the  above-named  judgment  for  769/. 

was  signed,  and  the  sd  judgment  still  remains  in  fuJl  force  and  virtue. 


Form  410. 

Liquidator 
of  another 
oompany. 


I,  J.  C,  of ,  accountant,  the  liqr  of  the  M.  Ooy,  limtd,  make 

oath  and  say  as  follows : — 

1.  By  an  order  of  Mr.  Justice  ,  dated,  &c.,  the  M.  Ooy  was 

ordered  to  be  wound  up  under  the  provisions  of  the  Cos  Acts,  1862  to 
1890. 

2.  By  an  order  dated,  &c.,  I  was  appointed  liqr  of  the  sd  M.  Coy. 

3.  It  appears  from  the  books  and  papers  of  the  sd  M.  Ooy  which 
came  to  my  hands  as  liqr  thof ,  tljat  the  sd  0.  Coy  was,  at  the  date, 
&c.,  and  still  is,  justly  and  truly  indebted  to  the  M.  Coy  in  the  sum  of 

/.,  for,  &c.,  for  which  sum  or  any  part  thof,  &c.,  the  sd  M.  Coy, 

&c.  {_as  in  Form  157]. 


Form  411.        I  (^//  in  full  name,  address^  and  occupation  ofdeponent\  of  {on  behalf 


Proof  of  debt    ^f  ^^^  toorkmen  and  others  employed  by  the  above-named  coy)^  make  oath 
of  workmen,     an^  gay  : 

1.  That  the  above-named  coy  was,  on  the day  of ,  19 — , 


Form  64  of 
1903. 


and  still  is,  justly  and  truly  indebted  to  the  several  persons  whose 
names,  addresses,  and  descriptions  appear  in  the  schedule  endorsed 
hereon  in  sums  severally  set  against  their  names  in  the  si^th  column 
of  such  schedule  for  wages  due  to  them  resply  as  workmen,  or  others 
in  the  employ  of  the  coy,  in  respect  of  services  rendered  by  them 
resply  to  the  coy  during  such  periods  as  are  set  out  against  their 
respective  names  in  the  fifth  column  of  such  schedule,  for  which  sd 
sums,  or  any  part  thof,  I  say  that  they  have  not,  nor  hath  any  of  them, 
had  or  received  any  manner  of  satisfaction  or  security  whatsoever. 

Sworn  at ,  in  the  county  of ,  \ 

this day  of ,  19 — .  >  Deponent's  signature  . 

Before .  / 
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SoHSDTTLE  referred  to  on 

the  other  side. 

1. 

No. 

2. 
FnUnameof 

8. 

Addl«M. 

4. 
DosGriptioii. 

6. 

Period  over  whWi 
Wages  doe. 

Amoimt  due. 

£ 

«. 

d. 

See  B.  102  of  1903,  iupra,  p.  441. 


Signature  of  deponent . 


{AddresSf  date,  and  title.) 


Form  412. 


I  am  desired  by  the  off  recr  to  acknowledge  the  receipt  of  your  claim  Notice  to 

for /.  in  respect  of ,  and  to  inform  you  in  reply  that  before  prove. ' 

Buch  claim  can  be  admitted  against  the  estate,  a  proof  of  debt  must  be 
made  for  the  amount,  for  which  purpose  a  form  of  affidavit  is  enclosed. 

I  am,  your  obedient  servant, 

To 


I  am  desired  by  the  off  recr  of  the  above  coy  to  return  you  herewith  Form  412a. 
the  form  of  proof  of  debt  herein,  and  to  request  you  will  be  good  Notice~to 
enough  to  complete  it  by  being  sworn  thereto^  and  affixing  the  Cos  oomplete 
(Winding-up)  Stamp,  value  one  shilling,  required  by  Table  A.  of  the  ^ 
scale  of  fees.    The  completed  proof  should  be  returned  to  the  o£E  recr 
of  COB  at  the  above  address,  without  delay. 

I  am,  your  obedient  Servant, 

There  are  also  official  fonns  of  notices  to  forward  stamp  for  proof,  to  forward 
Inlls  of  exchange,  &o. 


An  indenture  dated,  &c.,  now  produced  and  shown  to  me  and  marked   Form  413. 
A.,  and  made  between  the  above-named  coy  of  the  one  part,  and  myself  Description 
of  the  other  part,  whereby  the  sd  coy  granted  certain  freehold  heredita-  ^^  valuation 
ments  situate,  &c.,  unto  and  to  the  use  of  me,  my  heirs  and  assigns :  ^he  proof f 
subject  to  a  proviso  therein  contained  for  the  redemption  of  the  sd 
premises  upon  payment  by  the  sd  coy  unto  me  of  the  sum  of  1,000/. 

with  interest  for  the  same  at  the  rate  of  5  p.c.p.a.  on  the day 

of .    And  whereby  the  sd  coy  covenanted  to  pay  me  the  sd  ppal 

sum  of  1,000/.  and  interest  on  the  sd day  of ,  and  in  case 

the  sd  ppal  sum  should  not  be  pd  on  that  day,  then  to  pay  me  interest 
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on  the  same  sum  after  the  rate  afsd  by  equal  half-yearly  payments  on 

the day  of and of in  every  year. 

I  estimate  the  value  of  my  sd  security  at  the  sum  of  600/.,  and  I 
daim  to  be  entitled  to  prove  in  the  winding-up  of  the  sd  coy  for  the 

sum  of /.,  being  the  balance  of  the  sd  sum  of  1,000/.  and  the 

interest  thereon  after  deducting  the  sd  sum  of  600/. 

Ab  to  yaluing  security,  see  tupra  ;  and  Jifoor  y.  Anglo- Italian  Bank,  10  C.  D.  681 ; 
WesUm  District  Bank,  23  S.  J.  880 ;  Kit  EiU  Tunnel,  16  C.  D.  690 ;  WiUiamM  v. 
Hopkina,  18  C.  Div.  370.  Bejeotioii  of  seoored  creditor's  proof  remits  him  to  his 
right  as  mortgagee;  8.  C,  31  W.  R.  496  ;  48  L.  T.  613. 

Form  414.  {Title,) 


Notice  of  Take  notice  that,  as  off  recr  and  liqr  of  the  above-named  coy,  I 

w»f*o?debt   ^*^®  *^^®  ^*y  rejected  your  claim  against  the  coy  {If  proof  wholly 

Based  on  rejected  strike  out  words  within  brackets']  (to  the  extent  of /.)  on 

fgoT  ^  ^'      *^®  following  grounds : 

{e.g.,  "  That  you  agree  to  accept  payment  for  20  p.c.  of  your  con- 
tract price  in  fully  pd  up  shares,'*  or  "That  the  costs  in  respect  of 
which  the  claim  arises  were  not  incurred  by  the  coy,  and  that  the 
coy  had  not  undertaken  or  become  liable  to  imdertake  a  lease  of  the 

premises  numbered , Street."] 

And  further  take  notice  that,  subject  to  the  power  of  the  Ct  to 
extend  the  time,  no  application  to  reverse  or  vary  my  decision  in 
rejecting  your  proof  will  be  entertained  after  the  expiration  of  {twenty- 
one  days  or  seven  days  as  the  case  may  be  (£r.  108  and  109)]  days  from 
this  date. 

Dated  this day  of ,  19^. 

Signature . 

Address .  ,  Off  Beer. 

B.  107  of  1908. — The  liquidator  shall  examine  every  proof  of  debt  lodged  with 
him  and  the  grounds  of  the  debt,  and  in  writing  admit  or  reject  it,  in  whole  or 
in  part,  or  require  further  evidence  in  support  of  it.  If  he  rejects  a  proof  he 
shall  state  in  writing  to  the  creditor  the  grounds  of  the  rejection.  [Formerly 
E.  110  of  1890.] 

The  admission  is  notified  in  writing  on  the  proof  itself,  but  it  is  not  the  practice, 
at  any  rate  in  the  London  official  receiver's  office,  to  give  the  creditor  notice  of  the 
admission  of  his  proof. 

As  to  the  liquidator  administering  oaths,  &o.,  see  B.  Ill  of  1903. 

B.  116  of  1908.~Subject  to  the  power  of  the  Court  to  extend  the  time  in  a 
winding-up  by  the  Court,  the  official  receiver  as  liquidator,  not  later  than  fourteen 
days  from  the  latest  date  specified  in  the  notice  of  his  intention  to  declare  a 
dividend  as  the  time  within  which  such  proofs  must  be  lodged,  shall  in  writing 
either  admit  or  reject  wholly  or  in  part  every  proof  lodged  with  him,  or  require 
further  evidence  in  support  of  it.     [Formerly  R.  29  of  April,  1892.] 

B.  117  of  1908.—  Subject  to  the  power  of  the  Court  to  extend  the  time,  the  liqui- 
dator, other  than  the  official  receiver,  within  twenty-eight  days  after  reoeiving  a 
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proof,  wliioh  has  not  previoofilj  been  dealt  with,  shall  in  writing  either  admit  or 
reject  it  wholly  or  in  part,  or  requiro  further  ovidenoe  in  support  of  it.  Provided 
that  where  the  liquidator  has  given  notice  of  his  intention  to  declare  a  dividend,  he 
shall,  within  fourteen  days  after  the  date  mentioned  in  the  notice  as  the  latest  date 
up  to  which  proofs  must  be  lodged,  examine  and  in  writing  admit  or  reject  or 
require  further  evidence  in  support  of  every  proof  which  has  not  been  already 
dealt  with,  and  g^ve  notice  of  his  decision  to  the  creditors  affected  thereby. 

Where  a  creditor's  proof  has  been  admitted  the  notice  of  dividend  shall  be 
a  sufficient  notification  of  the  admission.     [Fonnerly  B.  120  of  1890.] 


iTitle.)  Form  416. 

Take  notice  that,   pursuant  to  the  terms  of  E.  119  of  the  Cos  Notice  requir- 
(Winding-up)  Eules,  1890  [now  E.  29  of  the  Cos  (Winding-up)  Eules,  ^^^^^ 
1892],  you  are  required  to  furnish  the  off  recr  with  further  evidence  support  of 
in  support  of  your  proof  against  the  above-named  coy.    The  further  ^'^  * 
evidence  required  is  as  follows  \_8iaie  evidence^. 

And  further  take  notice,  that  as  a  dividend  is  about  to  be  declared 
it  is  necessary  that  all  claims  should  be  dealt  with  forthwith,  and  that 
tmless  the  above  evidence  be  produced  to  the  off  recr  on  or  before 

day,  the  day  of  ,   19 — ,  your    said   proof  will    be 

rejected. 

Dated  this day  of ,  19 — . 

,  Off  Eecr  and  liqr. 

To .  lAddress.'] 

See  notes  to  Form  414. 


(Title.)  Form  416a. 

Sib, — ^The  [bin  of  exchange  or  other  mimng  aeettrity']^  full  particulars  of  which  are  liOtter  of 

set  out  in  the  annexed  affidavit,  representing  the  sum  of /.,  issued  to by  "*^^°ffi!j^_|i. 

the  above-named ,  in  respect  of  which  I  did  on  the day  of lodge  a 

proof  of  debt  in  the  above  matter,  having  been  lost  or  mislaid,  I  (or  we)  hereby 
undertake,  in  consideration  of  your  admitting  my  (or  our)  said  proof  to  rank  for 

dividend  for  the  total  sum  of /.  (subject  to  its  being  otherwise  in  order)  without 

production  of  the  said ,  to  indemnify  you  against  all  claims  which  may  be  made 

by  any  other  person  or  persons  in  respect  of  the  said  \biUf  fc,  as  above"],  and  from 
all  loss,  damage,  and  expense  which  the  assets  of  the  above-mentioned  company, 
you,  or  your  executors,  administrators,  or  assigns  may  sustain  by  reason  of  your 

making  any  payment  to  me  (or  us)  in  respect  of  the  said  total  sum  of /.,  and  if 

it  should  hereafter  appear  that  any  other  person  or  persons  is  entitled  to  the  amount 
represented  by  the  said  [as  above"]  so  lost  or  mislaid  as  aforesaid,  or  any  part  thereof, 
I  (or  we)  hereby  engage  to  repay  to  yon  all  sums  of  money  which  sudi  other  person 
or  persons  is,  are,  or  may  become  entitled  to  in  respect  of  such  [as  above],  togethw 
with  interest  thereon  at  the  rate  of  5/.  per  oent.  per  annum  ixom  the  date  of  pay- 
ment of  suoh  sum  or  sums  [date  and  signature]. 

To  the  Official  Beodver  in  Companies  Liquidation  [address]. 
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That  I  Have  made  a  oarefal  seaioh  for  the  [bin  of  exchange^  prwmawry  mie,  depotii 
note,  ^(7.],  the  partioolars  whereof  are  onder-wzitten,  in  req>eot  of  which  I  have 
lodg^  a  proof  of  debt  in  the  above  matter,  but  that  I  hare  not  been  able  to  find 
the  same,  and  that  I  verily  believe  that  the  same  h —  been  lost  or  mislaid ;  and  I 
further  say  that  I  have  not  nor  hath  any  person  by  my  order,  to  my  knowledge  or 

belief,  for  my  use,  in  any  manner  parted  with  the  said ,  or  assigned  my  legal 

or  beneficial  interest  therein  or  any  part  thereof  ;  and  that  I  am  the  person  now 
legally  and  beneficially  interested  in  the  same,  and  entitled  to  receive  for  my  ose  all 
dividends  in  respect  thereof.    {^Document  above  referred  to,"] 

[^Schedule  with  eolumtu  headed  Date,  Name  ofpertone  appearing  thereon,  AmowU.'] 


Form  416.  (Title.) 

*^A^J^iL      ^  ^^y  certify  that  the  following  list  is  a  correct  statement  of  all 
filed  under       proofs  tendered  to  me  in  the  above  matter. 

Dated  this day  of ,  19 — . 

Off  Eecr  and  Liqr. 


Rule  118  of 
1903. 

Form  66  of 
1903. 


[Here  follow  two  columns,  headed  respectively  **  Name  of  creditor  "  and  *'  Vroob 
tendered.  *'  The  second  column  is  sub-divided  into  six  cash  columns,  headed 
respectively  **Total  amount,"  **Wholly  admitted,  amount,"  "Partly  admitted, 
amount,"  "Admitted  preferentially,"  "Partly  rejected,  amount,"  "Wholly 
rejected,  amount."  These  amounts  are  "carried  forward,"  if  necessary,  on  oon- 
tinuation  sheets.] 

As  to  the  above  form,  see  R.  114  of  1903,  eupra,  p.  448. 


Form  417. 

liquidator's 
monthly  list 
of  proofs. 


(Ttile.) 

I  hbj  certify  that  the  following  list  is  a  correct  statement  of  all  proofs 
reed  by  me  in  the  above  matter  during  the  month  preceding  the  date 
hereof.    Dated,  &c.,  A.  B.,  liqr  of  the  above-named  coy. 

[^Here  follow  the  columns  as  set  out  in  last  Form,^ 

As  to  this  form,  see  B.  114  of  1903,  eupra,  p.  443 ;  and  see  B.  115,  as  to  filing 
proof  in  case  of  appeal. 


Form  418.       Let,  &c.,  upon  the  applicon  of  A.  B.,  of ,  that  the  liqr  of  the 


Summons  for    above-named  coy  may  be  ordered  forthwith  to  admit  the  applicant  as 


order  that 
liquidator 
may  admit 
proof. 


a  creditor  of  the  sd  coy  for L,  and  that  the  sd  liqr  may  be  ordered 

to  pay  the  costs  of  this  applicon  [out  of  the  assets  of  the  sd  coy]. 

Under  B.  117  of  1903,  a  liquidator  is  within  twenty-eight  days  to  admit  or  reject 
a  proof,  "  or  require  further  evidence  in  support  of  it."  In  the  result  a  liquidator 
who  feels  a  difficulty  about  admitting  a  proof  might  unduly  delay  matters,  and  in 
any  such  case  it  may  be  expedient,  as  under  the  old  practice,  to  take  out  a 
summons  to  admit  or  to  settle,  as  in  the  form  following,  some  point  in  dispute. 
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Let,  &c.,  that  it  may  be  declared  that  the  applicant  is  entld  to  set  o&  Form  419. 
the  amount  provable  by  him  in  respect  of  the  damage  sustained  by  Summons  tor 
reason  of  the  coy's  breach  of  a  certain  contract,  dated,  &c.,  and  made  allowance  of 

Ac,  or  a  competent  part  thof,  against  the  sum  of /.  due  from  him  ^  ^  " 

to  the  sd  coy,  and  to  prove  for  the  balance,  and  that  the  costs,  &c. 


Upon  the  applicon  of  C,  the  liqr  of   the  above-named  coy,  by   Form  420. 
summons,  dated  13th  June,  1892,  and  upon  hearing  the  solor  of  the  Oiderto 
applicant,  and  for,  &c.,  and  upon  reading  the  supervision  order  of  admit  claim. 
18th  July,  1891,  an  afft,  &c..  It  is  ordered  that  the  applicant  be  at 
liberty  to  admit  the  claim  of  F.,  particulars  of  which  claim  are  set  forth 
in  the  sd  afft  by  the  applicant,  filed  14th  June,  1892,  at  the  sum  of 
4,184/.     Glendon  Iron  Co.,  17th  June,  1892. 


Upon  the  applicon  of  Messrs.  W.  H.  Smith  &  Son,  &c..  Order  that  Form  420a. 
the  claim  of  the  sd  W.  H.  Smith  &  Son  be  allowed  at  the  sum  of  250/.,  ^^^^^ 
together  with  10/.  lOs.  6c?.,  the  ascertained  costs  of  proving  the  same. 
South  Wales  Atlantic,  ^c.  Co.,  M.  E.,  24th  Jan.  1878.    B.  171. 


The  applicon  of  the  Bank  of  L.,  &c.,  adjourned  into  Ct  and  now  Form  421. 
coming  on,  &c..  Order  that  the  applicants  be  allowed  as  creditors  of  the  ^^^^^^ 
sd  coy  for  the  sd  sum  of  2,469/.  lis.  6d. ;  And  order  that  the  costs  of 
the  Bank  of  L.  of  this  applicon,  and  of  the  adjournment  thof  into  Ct,  be 
allowed  out  of  the  assets  of  the  sd  coy,  such  costs  to  be  taxed,  &c.  in 
case  the  parties  differ.  General  South  American  Co,,  Malins,  V.-C, 
24th  Nov.  1877.    A.  222.     See  7  Ch.  D.  637. 

For  order  to  admit  claim  for  future  and  contingent  liabilities  under  lease,  see 
Panther  Lead  Co,,  supra,  Form  392b. 


Upon  the  applicon  of  K,,  the  [off]  liqr,  &c.,  and  it  appearing  that  the   Form  422. 
assets  of  the  coy  are  sufficient  for  the  payment  of  his  debts  in  full,  and  g^^,^^ 
it  also  appearing  that  the  sd  W.  is  indebted  to  the  coy  in  the  simi  of  allowed. 
175/.,  and  that  he  has  been  admitted  a  creditor  of  the  coy  for  164/.  12*., 
By  consent  order  that  the  sd  W.  do  on  or  before  2nd  July,  1883,  or 
thereafter  within  four  days  after  the  service  of  this  order,  pay  to  the 
sd  £.  the  sum  of  10/.  Ss,,  being  the  difference  between  the  sd  sum  of 
175/.  and  164/.  12«.    Haven  Gold  Co,,  Bacon,  V.-C,  28th  May,  1883.      . 
A.  686. 


As  to  set-off,  see  supra,  p.  466. 
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WINDING-UP  BY  THE  COURT.      [ChAP.  XXXVII. 


Form  423.        Upon,  &c.,  Order  that  the  following  issue  be  tried  before in  the 

Order  for         winding-up  of  the  coy  by  oral  evidence,  viz.,  whether  the  L.  B.  Coy 
issue  to  be        are  or  are  not  entld  to  retain  and  appropriate  T.'s  promissory  notes,  &c. 


Form  424. 

Official 
referee  to 
report  on 
olftim. 


Upon  the  applicon  of  H.,  the  tree  in  [liquidation]  of  B.,  an 
alleged  creditor  of  coy,  &c..  Order  that  the  following  question  arising 
in  this  matter  be  referred  to  the  off  referee  in  rotation,  to  inquire  and 
report,  that  is  to  say,  the  claim  made  by  the  sd  H.  as  tree  in  [liqui- 
dation] of  sd  B.,  against  the  coy,  and  either  party  is  to  be  at  liberty 
to  apply  as  he  may  be  advised.  City  of  London  Printing  Co.^  Kay,  J., 
7th  March,  1883.     A.  841. 


Form  425.  Upon  the  applicon  of  C,  the  liqr  of  the  Fish  Exchange,  Blackfriars, 
Limtd,  and  upon  hearing  the  solor  for  the  applicant,  and  upon  reading, 
&c.,  order  that  the  claim  of  the  sd  H.  against  the  coy  be  disallowed. 
Fi8h  Exchange,  Limtd,  Chitty,  J.,  12th  Dec.  1883.    A.  1820. 


Claim  dis- 
allowed. 


Form  426. 

Another. 


Upon,  &c.,  Order  that  the  claim  of  the  sd  syndicate  against  the  above 
coy,  be  and  the  same  is  hby  disallowed ;  And  costs  to  be  taxed,  &c., 
and  pd  by  the  syndicate  to  the  applicant.  Cheramhodi  Gold  Co., 
Chitty,  J.,  22nd  May,  1884.    A.  802. 


Another, 
with  leave  to 
appeal. 


Form  426a.       The  application,  &c.  [adjournment  mto  Court"],    This  Ct  doth  order 
that  the  claim  of  the  sd  L.  Society  against  the  above-named  coy  for 

/.  for  costs,  charges,  and  expenses  incurred  by  the  sd  society 

in  relation  to  the  proposed  appointment  of  the  sd  society  as  trees 
for  an  issue  of  60,000/.  debenture  stock  of  the  above-named  coy  be 
disallowed.  And  it  is  ordered  that  the  respt,  the  sd  L.  Society,  do 
pay  to  the  applicant,  the  sd  E.,  as  such  liqr  as  afsd  his  costs  of  the  sd 
applicon,  such  costs  to  be  taxed.  And  the  sd  L.  Society  is  to  be  at 
liberty  to  appeal  from  this  order  if  so  advised.  Neumiarket  Breweries, 
Sfc.  Co,  (008  of  1897),  Wright,  J.,  Oct.  27th,  1898. 


Form  427.       I^*  ^*  ^^  ^^>  *c»  *^®  ^^  [P^  *^®  ^^  ^^^  *"^^  ^^^]  ^^  ^®  above- 

~ 7 —  named  coy,  attend,  &c.  on  the  hearing  of  an  applicon  of  C,  of,  &c., 

reverse  or         a  creditor  of  the  above-named  coy,  for  an  order  that  the  decision  of 
^yJ^^^"       the  sd  A.  B.  as  such  liqr  as  afsd  [or  as  the  case  may  he\  rejecting 
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the  proof  of  the  sd  C.  in  these  matters,  may  be  reversed,  and  that  the  oimon  on 
sd  proof  may  be   allowed  in  full  [and,  if  necessary,  that  the  time  ^^^  ' 
for  making  this  appeal  be  extended]  ;  and  that  the  sd  o£E  recr  and  liqr 
may  be  ordered  to  pay  the  costs  of  and  incident  to  this  applicon  [out 
of  the  assets  of  the  sd  coy]. 

The  Court  may,  on  the  application  of  the  creditor  or  contributory,  reverse  or  vary 
the  decision  of  a  liquidator  in  respect  of  a  proof ;  but,  subject  to  the  Court's  power 
to  extend  time,  no  application  to  reverse  or  vary  a  decision  rejecting  a  proof  shall 
he  entertained  unless  notice  is  given  before  the  expiration  of  twenty- one  days  from 
the  rejection.     See  R.  108  of  1903,  supra,  p.  442. 

Where  a  creditor  appeals  from  the  rejection  of  a  proof  after  the  latest  date  up 
to  which  proofs  may  be  lodged  under  the  notice  of  intention  to  declare  a  dividend 
(Form  436),  notice  of  appeal  shall  (subject  to  extension  of  the  time  in  special 
cases)  be  given  within  seven  days  **  from  the  date  of  the  notice  of  the  decision 
against  which  the  appeal  is  made."    See  B.  119  of  1903. 

That  is  to  say,  seven  days  from  the  date  of  the  notice  of  rejection  of  proof. 
Form  414,  tupra. 

An  application  by  way  of  an  appeal  from  a  decision  of  the  o£5cial  receiver  acting 
as  liquidator  must  be  made  in  chambers.  National  Wholemeal  Bread  and  Biscuit 
Co,,  Ex  parte  Baines  (No.  1),  (1892)  2  Ch.  457. 

The  official  receiver  or  liquidator  must,  within  three  days  after  notice  from  a 
creditor  of  appeal  from  rejection  of  a  proof,  file  such  proof,  with  a  memorandum 
thereon  of  his  disallowance.    See  B.  115  of  1903. 

In  practice,  the  duplicate  of  the  notice  of  rejection  (Form  414)  is  filed  with  the 
^proof. 


Upon  motion  on  the  2l8t  May  and  this  day  made  unto  this  Ct  by  Form  428. 
counsel  for  B.  of  ,  a  creditor  of  the  above-named  coy,  and  upon  Order  re- 


hearing  counsel  for  the  applicant  and  for  C.  J.  S.,  the  o£P  recr  and  versing  rejec- 
liqr  of  the  above-named  coy,  and  upon  reading  the  two  several  affts      ^  ^  ^^^  ' 

of  T.  B.  filed  resply  on  the day  of ,  and day  of , 

and  the  exhibits  therein — T.  B.  1,  and  T.  B.  2 — this  Ct  doth  order  that 
the  decision  of  the  assistant  off  recr  of  the  above-named  coy,  rejecting 
the  proof  of  the  sd  T.  B.,  whereby  he  claimed  the  sum  of  23/.  lOs.  9d. 
against  the  sd  coy,  be  reversed,  and  that  the  sd  claim  be  allowed  and 
pd  to  the  sd  T.  B.  in  full ;  and  it  is  ordered  that  the  costs  of  the  appli- 
cant, T.  B.,  of  and  incident  to  this  applicon,  except  that  no  costs  of 
proof  be  allowed,  be  taxed  and  pd  by  the  sd  0.  J.  S.,  the  off  recr  and 
liqr,  to  the  sd  T.  B.  out  of  the  assets  of  the  above-named  coy.  National 
Wholemeal  Co.,  (1892)  2  Ch.  457,  Vaughan  Williams,  J.,  28th  May, 
1892.  Similar  order  in  Dixcey  ^  Co.  (00288  of  1897),  Wright,  J., 
July  27th,  1898. 

B.  118  of  1908. — The  official  receiver  shall  in  no  case  he  personally  liahle  for 
costs  in  relation  to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or 
in  part.    [Formerly  R.  121  of  1890.] 
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Form  428a.  {Full  title,    J.  S.*s  claim.) 

Order  varying      The  applicon  of  J.  S.,  a  creditor.    Order  that  the  rejection  by  the  sd 
rejec  ion.         q  j  g^  ^^  ^^^^  ^q  ^^^  ^^^  ^^^^  ^1  ^^^  proof  of  the  applicant  for 

2,729/.  be  varied,  and  that  the  sd  proof  be  admitted  for  the  sum  of 
1,500/.  And  that  the  dividend  of  3«.  4d.  in  the  £  already  declared  in 
the  liquidation  of  the  above-named  coy  be  forthwith  pd  by  the  sd  C.  J.  S., 
as  such  oS  recr  and  liqr  of  the  above-named  coy,  to  the  sd  applicant 
J.  S.  And  it  is  ordered  that  the  costs  of  the  sd  0.  J.  S.,  the  oJS  recr, 
&c.,  of  this  applicon  be  costs  in  the  winding-up.  Kramapohky  Res- 
taurant,  Sfc.  Co,  (0041  of  1892),  Vaughan  Williams,  J.,  21  June,  1893. 
Similar  order  in  May's  Metals,  ^c.  Co.  (00109  of  1897),  Wright,  J., 
Feb.  16,  1898. 


Form  429.  The  applicon  of  F.,  which,  upon  hearing  the  solors  for  the  applicant 

IjQQ^yQlQ  and  for  the  respts,  the  off  recr  and  liqr  of  the  sd  coy,  in  Chambers, 

prove  for  was  adjourned  to  be  heard  in  Ct,  coming  on  this  day  to  be  heard 

damages  for      «^^^«j: ^i_ j   „ ^^  "u^^^i^^.  «^,. ^i  r ai,^  «^-.i:« j.  «^j  * ai*^ 


shares. 


noT^ott^ff  accordingly,  and  upon  hearing  counsel  for  the  applicant  and  for  the 
fully  paid-op  respt,  and  upon  reading  an  a£Et,  &c..  It  is  ordered  that  the  applicant  F. 
be  at  liberty  to  prove  in  the  winding-up  of  the  sd  coy  for  damages  by 
reason  of  the  failure  of  the  sd  coy  to  allot  to  him  fully  pd  up  shares 
in  respect  of  the  one-fifth  of  the  contract  price  agreed  to  be  taken  in 
such  fully  pd  up  shares,  the  measure  of  damages  being,  as  to  the  shares 
in  respect  of  the  one-fifth  of  the  amount  of  the  first  two  certificates  of 
the  coy's  surveyor,  W.,  the  value  of  the  shares  at  the  commencement 
of  the  winding-up  of  the  sd  coy,  and  as  to  the  shares  in  respect  of  the 
rest  of  the  contract  price,  the  value  of  the  shares  at  the  date  of  the 
final  certificate  of  the  sd  W.,  dated  the  24th  June,  1891  ;  and  it  is 
ordered  that  the  applicant  F.  do  pay  to  the  respt  S.  his  costs  occasioned 
by  the  adjournment  of  this  applicon  into  Ct,  such  costs  to  be  taxed  by 
the  taxing  master,  and  the  sd  S.  is  to  be  at  liberty  to  retain  out  of  the 
assets  of  the  sd  coy  his  costs  of  this  applicon.  London  and  Suburban 
Co-operative  Stores  (1891),  L.  17,  Chitty,  J.,  6th  April,  1892. 


Form  430.  Expunging  and  Eeducing  Proofs. 


Summons  to        Let,  &c.,  on  the  applicon  of  A.  B.,  of,  &c.,  the  liqr  [or  a  creditor  or 
^uMMprTOf.   contributory]  of  the  above-named  coy,  for  an  order  that,  notwith- 
standing the  proof  of  X.  Y.,  of,  &c.,  a  creditor  of  the  sd  coy,  has  been 

admitted  for  the  full  amount  of  /.  [^or  as  the  case  may  be'],  such 

proof  may  be  expunged,  or,  in  the  alternative,  that  the  amount  of  the 
same  may  be  reduced. 

A  proof  may  be  exponged  on  the  application  of  the  liquidator,  or  of  a  creditor  or 
contributory.    See  Br.  109  and  1 10  of  1903,  supra. 
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Aceordiog  to  the  rule  in  bankniptoj,  it  is  Immaterial  that  the  proof  has  been  on 
the  file  for  a  year  or  more.  See  Yaughan  Williama  on  Bankruptcy,  7th  ed.  383  ; 
JBx  parte  Bluek,  4  Mor.  273. 

As  to  the  necessity  for  serving  the  liquidator  when  the  application  is  made  hj  a 
creditor  or  contributory,  see  Ex  parte  Merriman,  25  C.  Diy.  144. 


LiMiTiNo  Time  fob  Proof. 

Upon  the  applicon  of  B.,  the  off  recr  and  liqr  of  the  above-named  Form  430a. 
coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person  Order  fixing" 
and  upon  reading  the  order  to  wind  up  the  sd  coy,  dated,  &c..  It  is  time  for 
ordered  that  the  creditors  of  the  above-named  coy,  who  have  not 
already  proved  their  claims,  do  prove  the  same  before  the  5th  May, 
1899,  and  that  the  sd  B.,  as  such  off  recr  and  liqr,  do  send  to  all  such 
persons  of  whom  he  has  notice,  a  final  notice  stating  that  unless  such 
creditors  do  come  in  and  prove  their  claims  on  or  before  the  sd 
5th  May,  1899,  the  sd  B.  will  proceed  to  distribute  the  assets  of  the 
sd  coy,  having  regard  only  to  such  creditors  of  the  sd  coy  as  shall  then 
have  proved  their  claims.    And  it  is  ordered  that  an  advertisement  in 
the  prescribed  form  be  inserted  by  the  sd  B.,  as  such  off  recr  and  liqr, 
once  in  the  London  Gazette.     Central  Klondykcy  ^-c.  Co.  (006  of  1898), 
Hood,  Eeg.,  April  13,  1899. 

But  see  now  B.  106  of  1903,  jw^a,  p.  442. 


Let,  &c.,  on  the  part  of  A.,  of  ,  that,  notwithstanding  the   Form  431. 

time  limited  for  making  claims  has  expired,  the  applicant  may  be  at  Summons  for" 

liberty  to  make  and  establish  his  claim  aeainst  the  sd  coy  for  the  sum  leave  to  prove 

-       "^  ,  ^  ^  after  time 

01 *.  expired. 

See  sect.  107  of  1862,  eupra,  as  to  the  power  of  the  Court  to  limit  a  time  for 
making  proofs.  But  by  the  Act  the  assets  are  impressed  with  a  trust  in  favour  of 
all  the  creditors,  and  accordingly  the  Court  will  make  no  difficulty  in  admitting 
proofs  after  the  expiration  of  the  time  fixed.  *'  No  mischief  can  be  done  to  other 
creditors  by  reason  of  the  delay  or  laches  of  any  creditor,  since,  if  he  delays  beyond 
the  proper  time,  he  must  take  his  chanoe  of  what  assets  he  can  find  for  payment  of 
his  debt,  not  disturbing  any  former  dividend.'*  Per  James,  L.  J.,  General  Rolling 
Stock  Co.,  7  Ch.  649.  A  secured  creditor  very  commonly  waits  to  come  in  tmtil  he 
has  realised  his  security,  and  then  proves  for  the  balance.  Kit  Mill,  ^c.  Co,,  16 
C.  D.  59  J ;  In  re  Metcalfe,  13  C.  Div.  236.  He  cannot  complain  that  no  reserve  was 
made  for  his  possible  dividend.    Ex  parte  Oood,  14  C.  D.  82. 


TJpon  the  applicon  of  D.,  of,  &c.,  a  creditor  of  the  above-named  coy,    Fonn  482. 
by  summons  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  Order  for 
P.  II 
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leave  to  claim  for  the  liqr  of  the  above-named  coy,  and  for  C,  resply  contributories 
attending  proceedings,  and  upon  reading  the  order,  dated  the  18th 


expired. 


June,    1891,   an  afft  of  the  applicant  filed,  &c.,  and  the  exhibits 

therein  referred  to,  and  the  afft  of filed,  &c.,  It  is  ordered  that, 

notwithstanding  the  time  limited  for  making  claims  has  expired,  the 
applicant  be  at  liberty  to  come  in  and  establish  his  claim  as  a  creditor 

of  the  above-named  coy  in  respect  of  the  sum  of L  and  interest. 

And  it  is  ordered  that  the  applicant  do  pay  to  the  liqr  of  the  above- 
named  coy  his  costs  of,  and  incident  to,  this  applicon,  such  costs  to  be 
taxed  by  the  taxing-master  in  case  the  parties  differ.  Russell^ 
Cordner  Sf  Co,,  North,  J.,  23rd  Feb.  1892. 

By  B.  119  of  1903  [supra)  ^  where  no  notice  of  appeal  has  been  given  within  the 
time  therein  specified,  the  liquidator  is  to  ezdnde  rejected  proofe  from  partioipatioii 
in  the  dividend. 


Form  433. 

Another. 


Upon  the  applicon  of  W.,  &c.,  Order  that,  notwithstanding  the  time 
limited  for  making  claims  has  expired,  the  applicants  be  admitted  as 
creditors  of  the  above-named  coy  for  the  sum  of  369/.  10«.  10(f.,  and 
order  that  the  off  liqr  of  the  sd  coy  do  pay  to  the  sd  W.  the  dividends 
of  \s,  6d,  and  6d,  in  the  pound  upon  the  sd  sum  of  369/.  10s,  10c/., 
being  the  amount  of  dividends  already  pd  to  the  other  creditors  of  the 
above-named  coy  pursuant  to  the  sd  orders,  dated  resply  28th  July, 
1883,  and  3rd  April,  1884.  Re  Thames  and  Channel  Co.,  Chitty,  J., 
17th  July,  1884.    B.  979. 


Form  434. 

Another. 


Upon  the  applicon  of  W.,  that  notwithstanding  the  chief  clerk's 
certificate  as  to  debts  and  cledms  in  these  matters  has  been  made,  the 
debt  or  claim  of  the  sd  W.  against  the  coy  be  now  allowed  at  the  sum 
of  86/.  13*.  4(/.,  as  a  debt  not  carrying  interest.  And  upon  hearing 
the  solors  for  the  applicant  and  for  N.,  the  off  liqr  of  coy,  and  upon 
reading,  &c..  Order  that,  notwithstanding  the  sd  chief  clerk's  certificate, 
the  applicant  be  allowed  to  stand  as  a  creditor  of  the  sd  coy  for  the 
sum  of  80/.,  a  debt  owing  to  him  by  the  sd  coy  not  carrying  interest ; 
but  in  any  further  distribution  of  the  assets  of  the  sd  coy  among  the 
creditors,  and  before  any  payment  is  to  be  made  to  the  applicant  in 
respect  of  the  debt  allowed  as  afsd,  regard  is  to  be  had  to  the  fact  that 
the  applicant  is  now  subject  to  liability  as  a  contributory  of  the  sd  coy. 
And  order  that  the  applicant  pay  to  the  sd  N.  as  such  off  liqr  the  sum 
of  2/.  2«.  for  his  costs  of  the  applicon.  Monte  Loreto  Gold,  Sfc.  Co,, 
Hall,  V.-C,  8th  May,  1877.  B.  1049.  And  see  Kit  Hill,  ^c.  Co., 
Ex  parte  Williams,  16  Ch.  D.  590. 
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Dividends. 

As  to  deolaratioii  of  diyidend,  see  sects.  12  and  23  of  1890»  ntpra,  Chap.  XXI. ; 
and  R.  119  of  1903,  ntproy  p.  443. 

For  notioe  of  dividend,  see  Forms  437,  439,  infra. 

There  may  be  cases  in  which  it  may  be  expedient  to  apply  to  the  Court  for 
direction  as  to  the  payment  of  a  dividend,  e.g.y  where  there  is  litigation  pending. 
See  Form  444,  it{fra. 


This  is  one  of  the  forms  origmally  issued  by  the  Board  of  Trade  to  official    Form  436. 

receivers  to  be  used  by  them  when  acting  as  liqoidators.    It  must  also  be  used  by  rz— ^ — — 

other  liquidators.    It  is  in  practice  headed,  **  Notice  for  London  Gazette,    Companies  intended 
(Winding-up)  Act,  1890.   (4)  Notioe  of  Intended  Dividend.'*  Then  follow  the  seven  dividend  (for 
columns  set  out  in  Part  4  of  Form  15,  mpray  p.  45.    The  form  must  be  signed  by  gazetting), 
tiie  liquidator,  and  dated,  and  sent  to  the  Board  of  Trade,  1 ,  Horse  Guards  Avenue,  Fjjrm  103  (4) 
Whitehall,  London,  S.W.    It  must  be  fent  "not  more  than  two  months  before  ^  * 

declaring  a  dividend,"  and  in  Column  5  the  *'  latest  date  up  to  which  proofs  must 
be  lodged"  must  be  '*not  less  than  fourteen  days  from  the  date  of  such  notioe." 
R.  119  (1)  of  1903. 

The  Gazette  notice  is  inserted  by  the  Board  of  Trade,  and  when  it  has  appeared  a 
memorandum  of  gazetting  must  be  filed  by  the  liquidator.  See  p.  46,  tupra, 
and  Form  15.  At  the  same  time  the  notice  below  (Form  436)  must  be  given  to 
"such  of  the  creditors  mentioned  in  the  statement  of  affairs  as  have  not  proved 
their  debts,"  and  this  must  also  state  the  last  day  for  proving,  which  must  be  not 
less  than  14  days  from  the  date  of  the  notice.    R.  119  (1). 

B.  119  (4)  of  1908. — If  it  becomes  necessary,  in  the  opinion  of  the  liquidator  and 
the  committee  of  inspection,  to  postpone  the  declaration  of  the  dividend  beyond  the 
limit  of  two  months,  the  liquidator  shall  give  a  fresh  notice  of  his  intention  to 
declare  a  dividend  to  the  Board  of  Trade  in  order  that  the  same  may  be  gazetted ; 
but  it  shall  not  be  necessary  for  the  liquidator  to  give  a  fresh  notice  to  such  of  the 
creditors  mentioned  in  the  statement  of  affairs  as  have  not  proved  their  debts.  In 
all  other  respects  the  same  procedure  shall  follow  the  fresh  notioe  as  would  have 
followed  the  original  notioe.     [Formerly  R.  122  (4)  of  1890.] 


A  linaert  here  "first,"  or  ** second,"  or  ** final,"  or  as  the  case  may   Form  436. 

be']  dividend  is  intended  to  be  declared  in  the  above  matter.    You  are  j^^^^ 

mentd  in  the  statement  of  affadrs,  but  you  have  not  yet  proved  your  creditord  of 
J  ^14.  intention  to 

^«^*-  dedaie 

If  you  do  not  prove  your  debt  by  the day  of ,  19 — ,  you  dividend. 

will  be  excluded  from  this  dividend.  f]?™  ^7  of 

1903. 


Dated  this day  of ,  19 — . 


To  X.  T. 

As  to  this  notioe,  see  notes  to  last  form. 

ii2 


G.  H.,  liqr. 

{^Address."] 
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As  to  giving  notioe  of  appeal  after  the  last  day  named  in  the  above  notice,  see 
R.  1 19  (2)  of  1903.  This  clause  also  provides  that  **  Where  no  notice  of  appeal  has 
been  given  within  the  time  specified  in  this  rule,  the  liquidator  ahall  exdnde  all 
proofs  which  have  been  rejected  from  participation  in  the  dividend." 


Form  437. 

Notice  of 
dividend  (for 
gazetting). 
Form  103  (6) 
of  1903. 


This  is  another  of  the  forms  which  the  Board  of  Trade  issue  to  o£5cial  receiven 
to  be  used  by  them  when  also  acting  as  liquidators.  It  must  also  be  used  by  other 
liquidators  in  a  winding-  up  by  the  Court.  In  practice  it  is  headed  **  Notice  for 
London  Gazette,  Companies  (Winding-up)  Act,  1890.  (6)  Notice  of  Dividend." 
Then  follow  eight  columns,  as  in  Part  5  of  Form  15,  tupra.  It  must  be  signed  and 
addressed  like  Form  435.  The  advertisement  is  inserted  by  the  Board  of  Trade,  and 
the  liquidator  must  file  a  memorandum  of  advertisement.     See  pp.  45,  46,  supra. 

B.  119  (8)  of  1908. — Immediately  after  the  expiration  of  the  time  fixed  by  this 
rule  for  appealing  against  the  decision  of  the  liquidator  he  shall  proceed  to  declare 
a  dividend,  and  shall  give  notice  to  the  Board  of  Trade  (in  order  that  the  same  may 
be  gazetted),  and  shall  also  send  a  notice  of  dividend  to  each  creditor  whose  proof 
has  been  admitted.     [Formerly  R.  122  (3)  of  1890.] 

See  R.  119  (2)  as  to  the  time  for  appealing. 

The  words  **  declare  a  dividend "  are  construed  by  the  Board  of  Trade  as 
meaning  to  dispatch  warrants  for  payment  of  a  dividend  or  to  g^azette  the  above 
notice. 


Form  438. 

Application 
to  Board  of 
Trade  for 
orders  for 
payment  of 
dividend. 
Form  C, 
No.  40. 


The  Companies  (Winding-up)  Act,  1890. 

Cos  Liquidation  Account. 

Ledger  folio • 

In  the Ct  of . 

In  the  matter  of  [insert  full  name  of  coy], 

I  certify  that  by  my  books  the  sum  of /.  stands  to  the  credit  of 

the  aboye  coy  with  the  Cos  Liquidation  Accoimt  at  the  Bank  of 

England,  and  that  the  sum  of L  is  required  to  pay  a  [state  whether 

^^frstj^^  **  second"  or  ^^fnal,"  as  the  case  may  he"] dividend  of 

in  the  £  to  the  undermentd  creditors,  on  proofs  which  have  been  duly 
made  and  admitted  to  rank  for  dividend  upon  the  coy,  and  I  have  to 
request  that  orders  for  payment  may  be  issued  to  me. 

The  dividend  is  payable  on  the day  of ,  19 — ,  and  notice 

of  declaration  thof  was  forwarded  to  the  Board  of  Trade,  for  insertion 
in  the  London  Gazette^  on  the day  of ,  19 — . 

Date ,  19—.  A.  B.,  Liqr. 

,  Address  to  which  cheques  and  money 

orders  should  be  sent. 
To  the  Board  of  Trade. 

[There  are  seven  columns  below,  headed  resply,  **No.,"  **  Surname," 
**  Christian  Name,"  **  Town  on  which  Post  Office  Money  Orders  should 
be  drawn,"  ''Amount  of  Proof,"  "Sums  under  2/.,"  "Sums  of  21 
and  above."] 
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BoABD  OF  Tbadb  Eegulations  of  January,  1893,  Appx. 

The  payment  of  dividends  will  in  every  case,  except  where  a  Special  Bank  Account  Distribution 
has  been  authorized,  be  made  by  cheques  on  the  Bank  of  England,  or  money  orders,  of  dividends, 
which  will  be  prepared  by  the  Board  of  Trade  on  the  application  of  the  liquidator 
(Form  C,  No.  40),  and  will  be  transmitted  to  him  for  distribution  amongst  the 
creditors.  The  Board  of  Trade  will  require  ten  days'  notice  to  enable  them  to 
prepare  the  cheques  or  money  orders  for  dividends.  As  imperfect  or  inaccurate  lists 
would  cause  considerable  inconvenience  and  increased  labour,  great  care  should  be 
exercised  in  the  preparation  of  them,  and  in  all  oases  of  payment  to  executors, 
trustees,  representative  officials,  &c.,  the  name  or  names  should  be  inserted  in  the 
list.  The  several  payees  in  the  Usts  should  be  numbered  consecutively,  so  that  for 
the  purpose  of  identification  corresponding  numbers  may  be  affixed  to  the  cheques 
and  money  orders.  The  total  amount  of  the  dividend  payable  should  be  charged 
in  the  cash  book  in  one  sum.  If  the  dividend  has  been  paid  by  cheques  on  the 
Companies  Liquidation  Account,  the  liquidator,  on  the  expiration  of  six  months 
from  the  date  of  issue,  or  an  application  for  his  release,  if  that  event  occurs  earlier, 
should  return  any  cheques  or  postal  orders  remaining  in  hand  to  the  Assistant 
Secretary,  Finance  Department,  Board  of  Trade.  If  the  dividend  has  been  paid 
through  a  special  bank,  the  liquidator  will  be  required,  at  the  expiry  of  six 
monthB  from  the  date  of  the  declaration  of  a  dividend,  to  forward  to  the  Inspector- 
General  for  audit,  vouchers  for  the  dividends  paid  and  a  list  of  those  remaining 
unclaiiiied.  The  liquidator  will  then  be  furnished  with  a  receivable  order  for  pay- 
ment into  the  Bank  of  England  of  the  amount  of  the  dividends  unclaimed.  Under 
no  ctrcumstances  should  imdaimed  dividends  be  credited  to  the  estate  without  the 
previous  sanction  of  the  Inspector- General. 

[When  there  is  a  special  bank  account  the  dividends  are  paid  by  cheques  on  that 
aooount,  as  to  which  see  Chap.  XXV.] 

{TitU,)  Form  439. 


Dividend  cheques  are  cancelled  at  the  expiration  of  six  months  from  Notice  of 
date  of  issue  and  money  orders  at  the  expiration  of  twelve  months  dividend, 
from  date  of  issue.  2qq3 

A  fee  of  \8,  when  the  dividend  does  not  exceed  1/.  and  28,  6d.  when 
the  dividend  exceeds  1/.  is  chargeable  on  the  re-issue,  after  cancellation, 
of  dividend  cheques  and  money  orders — the  fee  being  payable  in 
companies  (winding-up)  stamps. 

[Please  bring  this  Dividend  Notice  with  you.] 

Dividend  of in  the  £. 

[Address.] 

Date ,  19—. 

Notice  is  hby  given  that  a dividend  of in  the  pound  has 

been  declared  in  this  matter,  and  that  the  same  may  be  received  at 
my  office,  as  above,  on the  of ,  19—,  or  on  any  sub- 
sequent   between  the  hours  of and . 

Upon  applying  for  payment  this  notice  must  be  produced  entire, 
together  with  any  bills  of  exchange,  promissory  notes,  or  other 
iiegotiable  securities  held  by  you. 
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If  you  desire  the  dividend  to  be  paid  to  some  otlier  person  you  can 
sign  and  lodge  with,  the  liquidator  an  authority  in  the  prescribed 
Form  No.  72.  Otherwise  if  you  do  not  attend  personally  you  must  fill 
up  and  sign  the  subjoined  forms  of  Receipt  and  Authority ^  vfhea  a 
cheque  or  money  order  payable  to  your  order  will  be  delivered  in 
accordance  with  the  authority. 

To .  (Signed)        G.  H.  [Liqr.] 

Note. — ^The  receipt  or  authority  shoold  in  the  caae  of  a  fixm  be  signed  in  the 
firm's  name. 

Receipt,  ig 

Received  of  in  this  matter  the  sum   of  pounds 

shillings  and pence,  being  the  amount  payable  to  ^  in 

respect  of  the dividend  of in  the  ^  on  ^  claim  against 

this  company. 

£ .  [Payee's  Signature.] 

«.  Authority  for  Delivery. 

Please  deliver  to.  [insert  the  name  of  the  person  who  is  to 
receive  the  cheque  or  money  order,  or  the  words  "  ^  by  post  at  ^ 
risk,"  if  you  wish  it  sent  to  you  in  that  way]  the  cheque  or  money 
order  for  the  dividend  payable  to  ^  in  this  matter. 

[Payee's  Signature.] 
To  the  [Official  Receiver  and]  Liquidator.  Date ,  19 — . 

As  to  this  notice,  see  R.  119  of  1903,  supra. 

As  to  filing  proofs  before  payment  of  a  dividend,  see  Rr.  113  to  115of  1903, 
Bnpra. 


Form  489a.  (^*^^  «*  •"  ^^^  ^0 

Authority  to      To  the  [Off  Recr  and  Liquidator], 
liquidator  to  j 

pay  dividends      Sir, — ;^  hby  authorize  and  request  you  to  pay  to  M ,  of  

to  another  ^^  specimen  of  whose  signature  is  given  below),  all  dividends  as  they 
Form  72  of  ^^  declared  in  the  above-named  matter,  and  which  may  become  due 
1903.  and  payable  to  ^  in  respect  of  the  proof  of  debt  for  the  sum  of /. 

against  the  above-named  coy,  made  [by  Mr. ]  on  -^  behalf. 

And  ~  further  request  that  the  cheque  or  cheques  drawn  in  respect 

of  such  dividends  may  be  made  payable  to  the  order  of  the  sd  M ^ 

whose  receipt  shall  be  sufficient  authority  to  you  for  the  issue  of  such 

cheque  or  cheques  in  his  name. 
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It  is  understood  that  tliis  authority  is  to  remain  in  force  until 
revoked  by  -^  in  writing. 

Signatures . 

Witness  to  the  signature  of .  . 

Witness  to  the  signature  of .  Date . 

Specimen  of  signature  of  person  appointed  as  above. 

Witness  to  the  signature  of . 

Witness  to  the  signature  of  person  appointed  as  above. 

The  above  form  has  been  very  commonly  uaed  in  winding-up,  both  when  the  proving 
creditor  desires  his  banker  or  solicitor,  or  other  agent,  to  receive  the  dividends,  and 
also  when  he  has  assigned  the  debt  and  the  assig^nee  is  to  receive  the  dividends. 
The  form  is  now  sanctioned  bj  (7)  of  R.  119  of  1903.    See  note  to  next  form. 

Upon  the  applicon  of  the  A.  Coy,  limtd,  and  of  X.,  of ,  and   Form  440. 

upon  hearing  the  solors  for  the  applicants  and  for  the  C.  L.,  and  for  Order  for 
W.,  the  off  liqr  of  the  above-named  corporation,  and  upon  reading  the  payment  of 
orders  dated,  &c.,  It  is  ordered  that,  notwithstanding  the  sd  orders  ^yidend&to 
dated  &c.,  all  dividends  now  payable  and  to  become  payable  to  the  sd  other 
0.  L.,  whose  claim  against  the  estate  of  the  sd  corporation  has  been  P®"^^* 

allowed  by  the  chief  clerk's  said  certificates  at  the  sum  of  /.,  be 

pd  to  the  applicants,  the  said  A.  Coy,  Limtd,  instead  of  to  the  said 
0.  L.  ;  And  it  is  ordered  that  the  applicants  do  pay  to  the  sd  off  liqr 
the  sum  of  2/.  28,,  and  to  the  sd  0.  L.  the  sum  of  21.  2«.,  for  their 
agreed  costs  occasioned  by  and  incident  to  this  applicon.  Oriental 
Bank  Corporation,  Chitty,  J.,  10th  May,  1886. 

A  creditor's  claim  against  a  company  is  a  chose  in  action,  and  is  assignable. 
Milan  Tramwaya  Cq,^  25  C.  D.  571.  If  the  assignment  is  made  before  proof  the 
assignee  can  prove  in  his  own  name,  whether  the  assignment  is  one  to  which 
sect.  25  (b)  of  the  Judicature  Act,  1873,  applies,  or  is  only  an  equitable  assignment. 
^  parte  CoV>ome  and  Strawbridge,  1 1  Eq.  478.  And  notice  to  the  liquidator  perfects 
the  assignment  as  against  subsequent  assig^nees.  Wragg^t  ease^  5  Eq.  284.  Where 
an  assignment  is  made  after  proof  the  assignee  can  take  a  revocable  authority,  as 
in  Form  439a,  or  he  can  obtain  an  order  as  in  Form  440,  above.  Large  numbers  of 
such  orders  were  made  by  Chitty,  J.,  in  The  Oriental  Bank  Corporation,  and  by 
Pearson,  J.,  in  IT^e  West  of  England  Bank,  and  the  orders  then  made  were  in  accord- 
ance with  the  settled  practice  in  winding-up.  It  has,  however,  now  been  suggested 
that  these  repeated  decisions  should  be  disregarded,  because  it  has  been  held  that 
in  bankruptcy  the  assignee  of  a  creditor  who  has  proved  is  not  entitled  to  such  an 
order.  Be  Frost,  (1899)  2  Q.  B.  50.  In  that  case  creditors  whose  proofs  had  been 
admitted  by  the  trustee  in  bankruptcy  assigned  their  debts  to  the  bankrupt's  \N-ife, 
and  she  obtained  from  the  County  Court  registrar  an  order  under  sect.  63  of  the 
Bankruptcy  Act,  1883,  for  the  trustee  to  pay  to  her  the  dividends  on  the  assigned 
debts.  On  appeal  to  a  Divisional  Court  this  order  was  set  aside.  Wright,  J.,  said : 
**  The  whole  framework  and  intention  of  the  Act  and  Rules  is,  that  payment  of 
dividends  in  the  bankruptcy  shall  be  made  to  the  persons  ascertained  to  be  creditors 
in  and  by  the  bankruptcy  proceeding^,  and  the  Board  of  Trade  [the  trustee  was  the 
official  receiver]  is  not  to  be  called  upon  to  recognise  any  persons  except  those  who 
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are  bo  aeoertained.  .  .  .  The  true  view  seems  to  me  to  be  that  the  aas^niee,  in  a 
case  like  the  present,  should  be  allowed  to  prove,  and  to  have  his  proof  substituted 
for  that  of  the  assignor.  ...  I  think  it  lies  upon  him  to  take  that  step  unless  he 
can  get  the  assignor  to  sign  an  authority  to  the  trustee  to  pay."  Bigham,  J.,  said 
the  assigfnee  was  not  entitled  to  recover  the  dividends  **bj  requiring  the  official 
receiver  to  make  out  cheques  for  those  dividends  in  her  favour.  ...  I  think  the 
case  is  entirely  governed  by  sect.  58,  sub-sect.  I  [of  the  Bankruptcy  Act,  1883], 
which  points  out  how  dividends  are  to  be  distributed,  namely,  *  amongst  the  oreditOTS 
who  have  proved  their  debts.'  '* 

But  sect.  68  of  the  Bankruptcy  Act,  1883,  is  not,  by  sect.  10  of  the  Jodioatnre 
Act,  1873,  or  otherwise,  made  applicable  in  winding-up,  and  the  Winding-up  Acts 
and  Itules  do  not  contain  any  provision  in  similar  terms,  and  the  decision  in  Re 
Frost  cannot  overrule  the  settled  practice  in  winding-up  as  established  by  repeated 
orders. 

A  charging  order  on  dividends  in  hankruptey  cannot  be  made  in  respect  of  the 
costs  of  the  solicitor  of  a  judgment  creditor  of  the  bankrupt.  Be  Cook,  Ex  parte 
Orippt,  (1899)  1  Q.  B.  863. 


Order  to  pay 
dividend  to 
chargee. 


Form  440a.      Upon  the  applioon  of  N.,  &c.,  Order  that  the  off  recr  and  liqr  do  pay 
to  the  applicant,  the  sd  N.,  out  of  the  assets  of  the  above-named  ooy, 

the  sum  of  /.,  being  part  of  the  dividend  of  7«.  6(f.  in  the  £ 

declared  on  the  amount  of  the  debt  of  the  sd  C.  in  respect  of  the 
amount  due  to  the  applicant  under  a  charge  executed  iji  his  favour  by 
the  sd  C.  upon  the  debt  of  the  sd  C.  And  [order  on  off  recr  to  pay  cogts]. 
Royal  Trusts  Assets^  Sfc.  Corporation^  1892,  R.  0149.     Eeg.,  7  Dec.  1893. 

See  note  to  Form  439a. 


{Address^  date,  and  title,) 

Form  441.        I  am  desired  by  the  off  recr  in  cos  liquidation  to  inform  you  that 
notice  has  been  reed  that  you  have,  by  a  written  instrument  dated 

,  charged  or  assigned  all  your  interest  in  the  principal  sxmi  of 

1.  due  to  you  in  the  above-named  matter  to .     This  assign- 


Notice  of  in- 
tention to  pay 
dividend  to 
assigfnee  of 
debt. 


ment  is  registered  subject  to  the  payment  already  made  of  a  

dividend  of in  the  £,  amoimting  to /.  on  the  admitted  daim 

of /.    I  hby  give  you  notice  that  after  the  expiration  of  seven 

days  from  the  above  date  the  off  recr  intends  henceforth  to  pay  all 

dividends  on  the  above-mentd  debt  to . 

I  am,  your  obedient  Servant, 


Form  442. 

Notice  to 
persons  claim- 
ing to  be 
creditors  of 
inteDtioD  to 
declare  final 
dividend. 
Form  70  of 
1903. 


Take  notice  that  a  final  dividend  is  intended  to  be  declared  in  the 
above  matter,  and  that  if  you  do  not  establish  your  claim  to  the  satis- 
faction of  the  Ct  on  or  before  the day  of  ,  19 — ,  or  such 

later  day  as  the  Gt  may  fix,  your  claim  will  be  expunged,  and  I  shall 
proceed  to  make  a  final  dividend  without  regard  to  such  claim. 

Dated  this day  of ,  19 — . 

G.  H.,  Liqr. 

To  X.  Y.  [address']. 
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Upon  the  applicon  of  [off]  liqrs,  &c.,  Order  that  the  sd  [off]  liqrs    Form  443. 
do  pay  out  of  the  assets  of  the  sd  coy  to  the  respective  creditors  whose  Ordtr  to  pay 
names  are  set  out  in  the  first  schedule  to  the  chief  clerk's  certificate,  dividend. 
dated  2lBt  July,  1879,  a  dividend  of  2s.  6d.  in  the  £  on  the  amount 
of  their  respive  debts  appearing  by  the  sd  certificate  to  be  resply  due 
to  them.     And  it  is  further  ordered  that  the  [off]  liqrs  do  retain  in 
hand  the  respive  dividends  due  to  B.  and  other  persons  found  by  the 
sd  certificate  to  be  contributories  of  the  sd  association,  and  the  calls 
upon  whose  shares  in  the  said  association  are  unpedd,  until  the  sd 
B.,  &o,  shall  resply  have  pd  the  calls  by  the  sd  orders  of  the  17th  Jime, 
1880,  and  8th  March,  1880,  ordered  to  be  pd  by  them.     Trust  Asso- 
ciation, M.  E.,  27th  May,  1880.     B.  983. 

A  oontribntory  who  is  a  creditor  is  entitled  to  receive  dividends  on  bis  debt 
pari  ptutu  witb  tbe  other  creditors,  provided  he  doly  pays  any  calls  actually  made. 
GrisselTi  ease,  1  Ch.  628. 


Upon  the  applicon  of  W.,  the  liqr,  and  upon  hearing  counsel  for    Form  444. 
the  liqr  and  for  B.  and  C,  the  pits  in  an  action  of,  &c.,  Order  that,  Liberty^to 
notwithstanding  the  claim  of  the  pits  in  the  sd  action  against  the  coy,  pay  dividend, 
the  liqr  be  at  liberty  to  declare  and  pay  a  first  dividend  not  exceeding  J^rv^for 
8«.   in  the   £   upon  the  debts  and  claims  against    the  coy  which  disputed 
have  been  allowed  by  him  at  the  date  of  this  order,  amounting  to  ^    ™*' 
67,921/.  16«.  9d, :  Provided  that  the  applicant  do  reserve  out  of  the 
assets  of  the  coy  a  sum  sufficient  for  the  payment  of  a  like  dividend 
upon  the  sum  of  37,714/.  referred  to  in  his  sd  afft,  and  upon  the  sum 

of /.  in  respect  of  the  claim  of  the  sd  B. ;  liqr  to  be  at  liberty  to 

retain  his  costs  out  of  assets ;  costs  of  B.  and  pits  to  be  reserved  until 
further  order.  Hopkins,  Gilkes  Sf  Co,,  M.  E.,  10th  Dec.  1879.  A. 
2415. 

Preferential  Debts. 

Upon  the  applicon  of  T.  and  C,  the  prov  oQ  liqrs  of  the  above-    Form  445. 
named  bank,  and  upon  hearing  the  solors  for  the  applicants  and  for  Order  to  pay 
the  sd  bank  and  for  her  Majesty's  Postmaster-General,  and  upon  dividend, 
reading,  &c..  Order  that  the  applicants,  as  such  prov  liqrs,  forthwith 
out  of  any  assets  in  their  hands  pay  to  her  Majesty  the  Queen  or  her 
duly  authorised  agents  the  sum  of  369/.  15«.,  such  sum  having  been  in 
the  hands  or  control  of  the  sd  bank  at  the  date  of  its  suspension,  and 
in  respect  of  which  writs  of  immediate  extent  have  been  issued,  and 
which  sum  is  made  up  as  follows : — 

100/.,  being  twenty  5/.  notes  of  the  West  of  England,  &c.  Bank 

held  by  her  Majesty's  Postmaster-General  when  the  sd 

bank  stopped  payment. 
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200/.,  being  for  three  bills  of  the  sd  bank  for  120/.,  50/.,  and  30/. 
resply,  held  by  her  Majesty's  Postmaster-General  when 
the  sd  bank  stopped  payment. 
69/.  I5s.,  other  moneys  of  her  Majesty. 

And  order  that  the  costs  of  the  sd  prov  liqrs  and  of  the  sd  bcuik  of 
this  applicon  and  incident  thereto  be  costs  in  the  winding-up.  West 
of  England,  8fc.  Bank,  Malins,  V.-C,  20th  Dec.  1878.    B.  2118. 

For  order  directing  payment  to  her  Majesty  of  County  Court  moneys  deposited  in 
same  bank,  see  ihid. 


Form  446. 

Liberty  to 
pay  rates. 


Upon  the  applicon  of  the  liqr,  &c.,  and  upon  hearing  the  solors  for 
the  applicant  and  for  the  overseers  of  Darlington,  and  upon  reading 
an  order  in  these  matters,  dated  7th  July,  1877,  Order  that  the  sd  liqr 
be  at  liberty,  out  of  the  assets  of  the  sd  coy,  to  pay  to  the  overseers  of 
Darlington  the  sum  of  212/.  Is,  2^{/.,  being  the  amoimt  of  the  poor 
rate  made  and  allowed  on  the  1st  of  May,  1877,  in  respect  of  the  coy's 
premises  (retained  in  beneficial  occupation  of  the  liqr),  and  that  the  sd 
liqr  be  allowed  the  same  in  his  accoxmts  of  receipts  and  payments. 
And  order  that  the  sd  liqr  pay  the  sum  of  2/.  2«.  to  L.,  the  solors  of 
the  sd  overseers  of  D.,  being  the  amount  of  their  ascertained  costs 
of  this  applicon.  South  Durham  Iron  Co.,  Hall,  V.-C,  3rd  August, 
1877.  B.  1476.  See  similar  order  by  Pearson,  J.,  in  Bernard  v. 
Jocelyny  and  Newmarket  Co.,  18th  Dec.  1883.  A.  1973.  See  note  to 
Form  392c,  supra. 


SECfUKED  CrEDITOBS. 
See  supra^  pp.  441,  444. 
For  affidavit  of  proof  by  secured  oreditors,  see  Form  413. 


Form  447. 

Order  allow- 
ing amend- 
ment of  proof 
of  secured 
creditor. 


Upon  motion  this  day  made  unto  this  Ot  by  counsel  for  the  H.  Bank, 

whose  registered  office  is  in ,  and  upon  hearing  counsel  for  8.,  the 

off  recr  and  liqr  of  the  above  coy,  Henry  Lister  and  Son,  Limtd,  and 
upon  reading  an  order  dated,  &c.,  two  affts,  &c..  This  Court  doth  order 
that  the  applicants  be  at  liberty  to  amend  the  proof  of  the  debt  put  in 
on  their  behalf  at  the  meeting  of  the  creditors  of  the  sd  coy,  Henry 
Lister  and  Son,  Limtd,  held  on  Monday,  the  29th  day  of  Feb.  1892, 
by  inserting  in  such  proof  a  statement  of  the  particulars  of  a  certain 
security  held  by  the  applicants,  being  transfer  of  a  mortgage  of  a 
certain  leasehold  mill  and  premises  known  as,  &c.,  situate  at,  &c., 
dated,  &c.,  and  referred  to  in  the  sd  affts  of,  &c.,  and  by  further  insert- 
ing in  such  proof  the  value  at  which  the  applicants  assess  the  sd 
security ;  And  it  is  ordered  that  the  applicants,  the Bank,  do  pay 
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to  the  sd  S.  his  costs  of  this  applicon,  and  occasioned  by  the  sd  amend- 
ment (such  costs  to  be  taxed  by  the  taxing  master  as  between  solor  and 
client).  Henry  Lister  and  Son^  North,  J.,  6th  May,  1892.  A.  845. 
See  report  in  (1892)  2  Ch.  419. 


Upon  the  applicon  of  W.,  the  liqr  of  the  coy,  &c.,  Order  that  an   Form  448. 
inquiry  be  made  as  to  what  securities  have  from  time  to  time  been  inquiry  as  to 
given  by  the  sd  coy,  and  when,  and  to  whom,  and  for  what  amounts,  what  secu- 
and  how  much  remained  due  upon  each  of  the  sd  securities  for  principal  "  ^  given* 
and  interest  up  to  17th  Sept.,  1878 ;  and  any  party  is  to  be  at  liberty 
to  apply  in  Chambers  as  he  may  be  advised  as  soon  as  the  chief  clerk 
shall  have  made  his  certificate,  on  the  question  of  priorities  and  the 
respive  rights  of  the  secured  creditors  to  be  found  and  certified  as  afsd. 
HamUton^s  Windsor  Ironworks  Co.,  Malins,  V.-C,  21st  Dec.,   1878. 
A.  2340.    See  also  27  W.  E.  827. 


Upon  the  applicon  of  D.,  the  [off]  liqr,  &c.,  Order  that  the  sd  D.,    Form  449. 
out  of  3,315/.  and  other  sums  of  money  which  may  be  payable  to  him  OrdeTfor 

in  respect  of  the  sale  of  the Tavern,  pay  to  Messrs.  W.  &  Co.  the  payment  of 

sum  of  1,885/.,  being  the  amount  due  to  them  for  principal,  and  secured 
by  a  certain  indenture,  &c.,  together  with  126/.  2s,  4d,  the  amount  of 
interest  thereon  at  5  p.c.p.a.  to  15th  May,  1878;  and  also  the  sum 
of  10/.  I9s.  Sd.  for  goods  supplied  by  them  to  the  sd  coy;  and  1/.  16«. 
for  insurance  of  the  premises  belonging  to  the  sd  coy,  together  with 
the  sum  of  27/.  6s,  10(/.,  the  ascertained  costs  of  the  sd  Messrs.  W., 
making  together  the  sum  of  2,001/.  4s.  And  order  that  [^similar  order 
as  to  two  subsequent  incumbrancers'].  And  order  that  the  sd  liqr  there- 
out also  pay  to  Messrs.  C.  F.  &  Co.,  the  former  solors  of  the  sd  coy, 
the  sum  of  1 10/.  in  full  satisfaction  of  their  costs,  charges,  and  expenses 
against  the  sd  coy,  amounting  to  the  sum  of  189/.  6s.  Sd.    And  order 

that  the  sd  Messrs. and forthwith  cause  satisfaction 

to  be  entered  upon  the  Middlesex  Begister  of  the  amount  of  their 
respective  mortgages.  Hammersmith  Town  Hall  Co.,  M.  E.,  7th  May, 
1878.    A.  869. 


Upon  the  applicon  of  the  liqr,  and  upon  hearing  the  solors  for  the   Form  460. 
applicant  and  for  F.  M.,  the  creditor's  representative,  appointed  by  liberty  to 
order  dated,  &c.,  and  for  W.  and  S.,  the  mortgagees  of  the  coy's  stock,  P*y  ^^  mort- 
and  upon  reading,  &c.,  Order  that  the  liqr  be  at  liberty  to  pay  to  the  ^^^^  of 

sale. 
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said  S,,  out  of  the  proceeds  of  the  property  in  mortgage  to  him,  the  sum 
of  4,326/.  Ss,  due  to  him  for  principal,  interest  and  commission,  upon 
mortgage  dated,  &c.,  given  by  the  sd  coj  to  the  sd  8.  And  order  that 
the  liqr  pay  to  the  sd  8.  the  sum  of  48/.  I4s.,  at  which  the  costs  of  the 
sd  8.  have  been  agreed,  such  costs  including  the  costs  of  this  applioon. 
Japanese  Curtains  Co,,  Malins,  V.-C,  20th  May,  1878. 


Form  461.        Upon  the  applicon  of  M.,  of,  &c.,  and  upon  reading  an  afft  of  the 
Order  for  ^  ^'^  filed,  &c.,  and  upon  heariog  coimsel  for  the  applicant,  and  for 

rele«8e<^         the  sd  off  liqr.  And  the  applicant  by  his  counsel  imdertakiDg  with 

redemptum  to  *^®  ®^  ^^^  ^  P^^  *^®  ^®^  ^^  ^^  ^^  ^^^  ^^  *^^®  applioon,  and  of  such 

mortgagee.      release  or  conveyance  and  releases  or  conveyances  as  are  hnftr  mentd, 

and  of  such  discovery  as  is  hnftr  mentd,  such  costs  to  be  taxed  between 

Bolor  and  client  in  case  the  parties  differ,  and  to  be  pd  to  Messrs. ,  his 

Bolors,  And  the  sd  off  liqr  by  his  counsel  undertaking  to  execute  such 
release  or  conveyance,  and  releases  or  conveyances  as  cure  hnftr  mentd, 
and  also  to  give  to  the  applicant  such  discovery  of  title  deeds  and 
other  documents,  matters  and  things,  as  is  hnftr  mentd,  This  Ot  doth 
order  that  the  sd  off  liqr  do  execute  to  the  applicant,  or  as  he  may 
direct,  a  proper  release  or  conveyance  of  the  right  or  equity  of  redemp- 
tion of  the  coy  of  and  in  all  and  singular  the  lands  and  properties 
comprised  in  the  legal  mortgage  dated  the  9th  Feb.,  1871,  in  the  sd 
first-mentd  afft  of  the  sd  M.  mentd,  And  also  a  proper  release  and 
conveyance  of  the  right,  title,  interest  and  equity  of  redemption  of  the 
coy,  of  and  in  all  and  singular  the  lands  and  properties  comprised  in 
the  equitable  mortgage  in  the  same  afft  also  referred  to  with  discovery 
of  deeds  and  other  documents  of  title,  matters  and  things  necessary  in 
that  behalf,  such  release  or  conveyance,  and  releases  or  conveyances, 
to  be  resply  prepared  by  the  applicant,  and  tendered  for  perusal 
and  approval  to  the  sd  off  liqr,  and  to  be  resply  settled  by  this 
Honourable  Ot  in  case  the  parties  shall  not  agree  as  to  the  form  or 
forms  thof  resply.  And  any  party  is  to  be  at  liberty  to  apply  as  he 
may  be  advised.  Ex  parte  Trading  Co,,  8tirling,  J.,  21st  July,  1892. 
A.  1045. 


Form  461a.  Upon  the  applicon  by  summons,  dated,  &c.,  of  B.,  the  off  recr  and 
Lbertvto  ^V  ^^  ^®  above-named  coy,  and  upon  hearing,  &c.,  and  upon  reading, 
distribute  &c.,  Order  that  the  sd  B.  be  at  liberty  to  distribute  the  2,000  shares  of 
**^**  '"oniTBt  ^^*  ®^^^  ^^  ^®  ®'  ^^y  amongst  the  creditors  of  the  above-named  coy, 
creditors.  in  proportion  to  the  amount  of  their  debts.  Asia,  Limtd,  002  of  1896, 
Hope,  Eeg.,  July  12,  1898. 
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Upon  the  applicon  bj  originating  summons,  dated  24th  July,  1891,  Form  451b. 
of  the  pits  the  Bank  of  Africa  for  an  order  to  have  an  account  taken  Order  enforc- 
of  what  is  due  to  the  pits  for  principal,  interest,  and  costs  under  and  ing  charging 
by  virtue  of  a  charge  created  by  an  order,  dated  the  23rd  Jan.,  1891,  i^  Queen's 
and  made  in  an  action  in  the  Queen's  Bench  Division  of  the  High  Ct  ^ph 
of  Justice  of  The  Bank  of  Africa,  Limtd.  v.  Claude  Theodore  James      ^^^^' 
Vautin  (sued  as  Claude  Vautin),  1890,  B.  4945,  by  which  the  deft's 
interest  in  5,212  shares  of  1/.  each  in  the  N.  Coy,  Limtd,  was  charged 
with  the  payment  of  a  judgment  debt  of  1,570/.  Is.  Sd,  with  interest 
thereon,  and  in  default  of  payment  of  what  should  be  found  due  on 
taking  the  sd  account  to  have  the  sd  charge  enforced  by  foreclosure  or 
sale  of  the  sd  shares  so  charged  as  afsd,  and  also  in  the  meantime  to 
have  a  receiver  of  the  dividends  and  interest  payable  on  the  sd  shares 
appointed  by  the  Ct,  and  upon  hearing  the  solors  for  the  applicant  and 
for  the  dft,  and  upon  reading  the  judgment,  dated  the  30th  Dec.,  1890, 
in  the  sd  action  in  the  Queen's  Bench  Division,  the  charging  order  of 
23rd  Jan.,  1891,  and  an  afft  of  D.,  filed  6th  Aug.,  1891,  and  it  appear- 
u^g  by  such  afft  that  there  is  now  due  and  owing  to  the  pit  bank 
1,570/.  Is,  Sd,  with  interest  thereon  at  the  rate  of  4/.  p.c.p.a.  from 
30th  Dec.,  1890,  It  is  ordered  that  the  sd  5,212  shares  fully  pd  up  of 
1/.  each  in  the  N.  Coy,  Limtd,  be  sold  by  the  pita  out  of  Ct,  and  that 
the  proceeds  of  such  sale  be  pd  into  Ct  to  the  credit  of  this  action. 
Bank  of  Africa,  Limtd,  v.  Fauiin,  North,  J.,  6th  Aug.,  1891.    A.  1203. 

A  charging  order  must  be  enforced  in  a  separate  action  commenced  by  writ  or 
originatdng  eummonfl.  Zeffpott  v.  Western,  12  Q.  B.  D.  287 ;  Riek$tU  v.  22.,  W.  N. 
(1891)  29 ;  R.  8.  0.  Ord.  LV.  r.  6a. 


Preferential  Debts. 

The  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62),  s.  1, 
enacts  as  follows : — 

l.~(l)  In  the  distribation  of  the  property  of  a  bankrupt,  and  in  the  distribution 
of  the  assets  of  any  company  being  wound  up  under  the  Companies  Act,  1862,  and 
the  Acts  amending  the  same,  there  shall  be  paid  in  priority  to  all  other  debts — 

(a)  AU  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  company  at 

the  date  of  the  reoeiviug  order,  or  as  the  case  may  be,  the  commencement 
of  the  winding-up,  and  having  become  due  and  payable  within  twelve 
months  next  before  that  time,  and  aU  assessed  taxes,  land  tax,  property  or 
income  tax  assessed  on  the  bankrupt  or  the  company  up  to  the  6th  day  of 
April  next  before  the  date  of  the  receiving  order,  or  as  the  case  may  be, 
the  commencement  of  the  winding-up,  and  not  exceeding  in  the  whole 
one  year's  assessment ;  [Poor  rate  and  highway  and  general  district  rates 
are  included.  Re  Hey  wood,  (1897)  2  Ch.  693.  As  to  water  rate  payable 
according  to  meter,  see  Mannesmann  Ttdbe  Co.,  (1901)  2  Gh.  93.] 

(b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to 

the  bankrupt  or  the  company  during  four  months  before  the  date  of  the 
receiving  oraer,  or  as  the  case  may  be,  the  commencement  of  the  winding- 
up,  not  exceeding  fifty  pounds ;  [wages  are  within  the  Act,  although  not 
fixed,  but  depending  on  results.  EarWs  Shipbuildingy  fc.  Co.,  W,  N. 
(1901)  78.  A  managing  director  is  not  a  clerk  or  servant.  Newspaper  Fro' 
prUtary  Syndicate,  (1900)  2  Ch.  349] ;  and 
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(o)  All  wages  of  any  labourer  or  workmaD,  not  exceeding  twenty-five  pounds, 
whe&er  payable  for  time  or  for  piece-work,  in  respect  of  sendoee  rendered 
to  the  banloTupt  or  the  company  during  two  months  before  the  date  of  the 
reoeiying  order  or,  as  the  case  may  be,  the  commencement  of  the  winding- 
up.  Provided  that  where  any  labourer  in  husbandry  has  entered  into  a 
contract  for  the  payment  of  a  portion  of  his  wages  in  a  lump  sum  at  the 
end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of 
such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  be  due  under  the 
contract,  proportionate  to  the  time  of  service  up  to  the  date  of  the  receiving 
order  or,  as  tne  case  may  be,  the  commencement  of  the  winding-up. 

(2)  The  f  oregfoing  debts  shall  rank  equally  between  themselves,  and  shall  be  paid 
in  full  unless  the  property  of  the  bankrupt  is,  or  the  assets  of  the  company  are, 
insufficient  to  meet  them,  in  which  case  they  shall  abate  in  equal  proportiana 
between  themselves. 

(3)  Subject  to  the  retention  of  sucb  sums  as  may  be  necessary  for  the  oosta  of 
administration  or  otherwise,  the  foregoing  debts  shall  be  discharged  forthwith  so  far 
as  the  property  of  the  debtor  or  the  assets  of  the  company,  as  the  case  may  be,  is 
or  are  sufficient  to  meet  them. 

(4)  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained  on 
any  goods  or  eifects  of  a  bankrupt  or  a  company  being  wound  up  within  three 
months  next  before  the  date  of  the  receiving  order  or  the  winding-up  order  respec- 
tively, the  debts  to  which  priority  is  gfiven  by  this  section  shall  be  a  first  charge  on 
the  goods  or  effects  so  distrained  on  or  the  proceeds  of  the  sale  thereof. 

Provided  that  in  respect  of  any  money  paid  under  any  such  charge  the  landlord 
or  other  person  shall  have  the  same  right  of  priority  as  the  person  to  whom  such 
payment  is  made. 

(5)  This  section,  so  far  as  it  relates  to  tbe  property  of  a  bankrupt,  shall  have 
effect  as  part  of  section  forty  of  the  Bankruptcy  Act,  1883. 

(6)  See  Appendix. 

But  a  modifying  Act  intituled  the  Preferential  Payments  in  Bankruptcy  Amend- 
ment Act,  1897,  has  sinoe  been  passed.    See  in/ray  Appendix. 

2. — (1)  Nothing  in  this  Act  shall  alter  the  effect  of  section  five  of  the  Act 
twenty-eight  and  twenty-nine  Victoria,  chapter  eighty-six,  *'  To  amend  the  law  of 
partnership,*'  or  shall  prejudice  the  provisions  of  the  Friendly  Societies  Act,  1875, 
or  shall  affect  the  priority  given  to  the  payment  of  funeral  and  testamentary 
expenses  by  section  one  hundred  and  twenty-five  of  the  Bankruptcy  Act,  1883. 
[Je*  Miller,  (1893)  1  Q.  B.  327.] 

(2)  Nothing  in  this  Act  shall  affect  the  provisions  of  the  Stannaries  Act,  1887. 

3.  This  Act  shall  apply  only  in  the  case  of  receiving  orders  and  orders  for  the 
administration  of  the  estates  of  deceased  debtors  according  to  the  law  of  bank- 
ruptcy made  and  windings-up  commenced  after  the  commencement  of  this  Act. 

4.  This  Act  shall  not  apply  to  Ireland. 

6.  This  Act  shall  commence  and  come  into  operation  from  and  immediately  after 
the  last  day  of  December,  one  thousand  eight  hundred  and  eighty-eight. 

6.  Repealed.     See  Api>endix. 

7.  This  Act  may  be  cited  as  the  Preferential  Payments  in  Bankruptcy  Act,  1888. 

The  above  Act  only  dealt  with  the  application  of  the  assets  of  the  company,  and 
in  no  way  prejudiced  the  rights  of  secured  creditors.  JRiekards  v.  Ovarseen  of  Kid* 
derminster,  (1896)  2  Ch.  212;  Lhyd  v.  David  Lloyd  ^  Co,,  6  C.  D.  339.  But  the 
Preferential  Payments  in  Bankruptcy  Amendment  Act,  1897,  affects  the  security  of 
debentures  or  debenture  holders  having  a  floating  security.  As  to  apportionments 
between  the  receiver  and  the  liquidator,  see  Mannesinann  Tube  Co,,  (1901)  2  Ch.  93. 
For  the  decisions  under  the  Act  of  1888  and  the  previous  Act  of  1869,  see  dls.  on 
Bkoy.,  7th ed.,  p.  149. 

The  following  regulations  under  the  Act  of  1888  have  been  a|q[»roTed  by  the 
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Board  of  Trade  and  the  Commissioners  of  Inland  Bevenue  as  to  tbe  Queen's  taxes 
assessed  on  companies  wound  up  by  the  Court,  and  were  published  in  January, 
1893  :— 

1.  Where  a  winding-up  order  is  made  on  or  after  the  Ist  December  in  the  year 
of  assessment,  or  the  official  receiver  or  liquidator  remains  in  possession  of  the 
premises  in  respect  of  which  Queen's  taxes  are  assessed  under  a  winding-up  order 
made  prior  to  the  Ist  December  until  the  Ist  Jan.  next  following,  the  collector 
shall  be  entitled  to  prove  for  the  said  taxes,  viz.,  the  income  tax  (Schedule  *•  A."), 
inhabited  house  duty,  and  land  tax  assessed  on  the  company  up  to  the  5th  April  next 
following  the  date  of  the  winding-up  order,  and  such  proof  shall  rank  for  dividend. 

2.  Where  a  winding-up  order  ia  made  prior  to  the  1st  December  in  the  year  of 
assessment,  the  Inland  Revenue  authorities  will  make  no  claim  on  the  official 
receiyer  or  liquidator  for  income  tax  (Schedule  "  A."),  inhabited  house  duty,  and 
land  tax  for  the  year  ending  5th  April  next  following  the  date  of  the  winding-up 
order,  unless  the  official  receiver  or  liquidator  remains  in  possession  of  the  premises 
in  respect  of  which  the  taxes  are  assessed  until  the  following  Ist  January. 

3.  Where  the  official  receiver  or  liquidator  disposes  of  a  business  as  a  going  con- 
cern, he  will  allow  to  the  purchaser  the  proportion  of  the  income  tax  (Schedule '  *  A.") 
and  land  tax  for  the  current  year  to  the  date  of  the  completion  of  the  purchase,  and 
the  purchaser  shall  become  liable  to  the  Inland  Bevenue  authorities  for  the  tax  in 
question  for  the  whole  year. 

4.  Provided  always  that  nothing  in  these  regpulations  shall  be  deemed  to  interfere 
with  the  right  of  the  Crown  to  enforce  payment  of  income  tax  (Schedule  "  A.") 
and  land  tax  actually  due  and  payable  by  distress  levied  on  the  property  of  the 
company.  These  taxes  for  the  year  ending  6th  April  next  following  the  date  of 
the  winding-up  order  should  therefore  be  dealt  with  on  the  footing  of  *'  secured  " 
debts,  and  be  paid  by  the  official  receiver  or  liquidator  on  demand  without  any 
proof  on  the  part  of  the  collector  if  on  or  after  the  Ist  January  in  the  year  of 
assessment  there  are  on  the  premises  sufficient  goods  belong^g  to  the  company  on 
which  the  collector  might  levy,  and  notice  of  any  such  claim  should  be  given  to  the 
official  receiver  or  liquidator  by  the  collector  forthwith  upon  the  making  of  the 
winding-up  order.  If  at  such  time  there  are  no  goods  upon  which  distress  can  be 
levied,  proof  of  the  debt  may  be  made  by  the  collector  as  directed  in  paragraph  1, 
and  such  proof  shall,  if  found  correct,  be  admitted  and  rank  for  dividend. 

In  like  manner,  any  income  tax  (Schedule  "A.")  and  land  tax  assessed  on  the 
company  up  to  the  5th  April  next  before  the  date  of  the  winding-up  order  should 
be  dealt  with  as  secured  debts,  if  there  are  at  the  time  of  the  collector's  demand 
sufficient  goods  on  the  premises  on  which  he  might  levy.  If  there  are  no  such 
goods,  proof  of  the  debt  may  be  made  by  the  collector,  and  such  proof  shaU,  if 
found  correct,  be  admitted  as  a  preferential  claim  in  so  far  as  it  relates  to  taxes 
payable  in  full  under  sect.  I  (la)  of  the  Preferential  Payments  in  Bankruptcy  Act, 
1888,  and  as  ranking  for  dividend  for  any  part  thereof  not  so  payable  in  full. 

5.  Where  income  tax  is  outstanding  under  Schedules  B.,  D.  or  £.,  the  Inland 
Bevenue  authorities  will,  on  receipt  of  an  affidavit  by  the  secretary  or  other  officer 
of  the  company,  with  a  certificate  by  the  official  receiver  or  liquidator,  setting  out 
that  no  income  taxable  under  such  schedule  has  been  made,  forego  all  claim  to  pay- 
ment of  the  tax,  whether  the  same  is  payable  in  full  under  sect.  1  (la)  of  the 
Preferential  Payments  in  Bankruptcy  Act,  1888,  or  otherwise,  but  the  waiver  of 
claim  under  this  regulation  shall  not  embrace  rents,  royalties,  interest  of  money,  or 
annuities  or  fees,  or  salaries  from  which  deductions  have  been  made  on  account  of 
income  tax. 

6.  In  cases  where  an  affidavit  by  the  secretary  or  other  officer  of  the  company 
cannot  be  obtained,  the  certificate  of  the  official  receiver  or  liquidator  may  be 
accepted  as  sufficient  evidence. 
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The  following  fonn  is  appended  to  tbe  abore  regulations : — 

Form  462.  The  Preferential  Payments  in  Bankruptcy  Act,  1888,  and  the 

Model  form  Companies  Acts,  1862  to  1890. 

of  claim  for  In  the  matter  of ,  Limtd. 

paymen?™f  ■*-» »  ^^ »  ^^  *^®  above-named  coy,  do  hby  make  oath  and 

income  tax.      say  as  follows : — 

D^^  d  E^'*        1.  That  (the  words  in  brackets  to  be  left  out  in  claims  under  Schedule 

*'   °      *       B.  or  E.)  [by  virtue  of  an  Act  of  Parliament,  5  &  6  Vict.  c.  35,  s.  184] 

the  sd  coy  is  justly  and  truly  entitled  to  be  relieved  of  the  payment  of 

the  sum  of /.,  being  the  amount  of  income  tax  charged  to  the  sd 

coy  under  Schedule  — ,  from  the  6th  April,  19 — ,  to  the  5th  Apri], 
19 — ,  the  ground  of  exemption  being  that  no  income  taxable  under 
the  sd  schedule  has  been  made  by  the  sd  coy  {the  words  ^^  by  the  sd 
coy  ^^  to  be  left  out  in  cases  of  Schedule  E,,  assessment  of  fees,  salaries^  ^c, 
pd  to  directors,  Sfc)  during  the  afsd  period. 

Sworn  at ,  in  the  county  of 

this day  of ,  19 — . 

Before  me . 

I  hby  testify  that  from  an  examination  of  the  secretaiy  [or  other 
officer~\  of  the  above-named  coy  (which  coy  is  now  being  wound  up 

under  an  order  made  on  the day  of ,  19 — ),  and  of  such  of 

the  books  of  accounts  produced  to  me  as  show  the  trading  or  farming 
operations  or  income  from  other  sources  of  the  sd  coy,  during  the 
period  referred  to  in  the  above  afft,  it  does  not  appear  that  any 
income,  or  any  income  liable  to  taxation  imder  Schedules  B.,  D.  or  R, 
was  made  [see  above]  by  the  sd  coy  during  such  period,  and  therefore 

the  assets  of  the  sd  coy  should  be  relieved  from  the  payment  of /., 

being  the  amount  of  income  tax  claimed  under  schedule . 

Dated  this day  of ,  19—. 

A.  B.,  off  recr  or  liqr. 
Address . 

The  following  official  summary  of  the  above  stated  regnlations  as  to  payments 
from  commencement  to  end  of  any  financial  year  may  he  found  useful : — 

WTiere  winding-up  order  made  after  complete  year  of  assettment  (viz.,  after  the 
6th  of  April  in  any  year). 
If  sufficient  goods  for  levy  the  tax  under  Schedule  **  A.*'  and  land  tax  to  be  paid 

as  secured  deht,  without  a  proof  heing  lodged. 
If  insufficient  goods,  **  proof*'  to  he  made  and  treated  as  a  preferential  claim. 
(N.B.— Under  thb  category  inhahited  house  duty  not  mentioned  and  only 
proveahlo.) 
Where  winding-up  order  made  during  year  of  assessment ;  and 
Before  1st  December  no  claim  will  be  made  on  official  receiver  or  liquidator  for 

current  taxes,  unless  he  remains  in  possession  until  1st  Jan. 
If  winding-up  order  made  on  or  after   Ist  December,   or  official  receiver  or 
liquidator  remains  in  possession  until  Ibt  January,  the  cuircot  tax  shall  be 
proved  for  and  rank  for  dividend. 
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If  on  or  after  Ist  Jannarj  soffioient  goods  for  levy,  payment  to  be  made  as 

secured  claim  of  current  Schedole  <*  A."  and  land  tax. 
If  on  or  after  Ist  Jannaiy  insufficient  goods  for  leTy,  onirent  tax  to  be  proved 

for  and  rank  for  dividend. 
Where  huemeea  sold  as  a  going  eoneem :  Official  receiver  or  liquidator  to  allow 
purchaser  proportion  of  tax,  Schedule  *<A.*'  and  land  tax,  and  purchaser  shall 
become  liable  and  pay  Inland  Bevenue  authorities. 

Cbbtifxbd  List  of  Peoofs  uitdeb  Rule  119  (5)  Goxpanies  (Windino-ttp)  "Rules  and  Form  462a. 

APFUOiLTION  FOB  ISSUB  OF  CHSaUES  FOB  DiVIDBND  ON  CoXPAimSS  LiaUIDATION   j^^    ^g     | 

Aooouirr.  1903, 

Companies  Liquidation  Account. 

Me Court  No.  1 .  Ledger  folio . 

I  hereby  certify  that  the  following  list  has  been  compared  with  the  proofs  filed 
and  that  the  names  of  the  creditors  and  the  amounts  for  which  the  proofs  are 
admitted  are  correctly  stated. 

(Signature.) 
[If  the  proceedings  are  in  a  County  Court  to  be  signed  by  the  registrar.    If  the 
pzooeedings  are  in  the  High  Court  to  be  signed  by  the  liquidator.] 

Dated  the day  of ,  19—. 

I  certify  that  by  my  books  the  sum  of /.  stands  to  the  credit  of  the  above 

company  with  tbe  Companies  Lic^iiidation  Account  at  the  Bank  of  England,  and 

that  the  sum  of /.  is  required  to  meet  tbe  undermentioned  dividends  on  proofs 

which  have  been  duly  made  and  admitted  to  rank  for  dividend  upon  the  company 
and  I  have  to  request  that  orders  for  payment  may  be  issued  to  me. 

The  dividend  is  payable  on  the day  of ,  19 — ,  and  notice  of  declaration 

thereof  was  forwarded  to  the  Board  of  Trade  for  insertion  in  London  Gazette  on  the 

—  day  of ,  19 — . 

,  Liquidator. 

Date ,  19—. 

(  Address  to  which  cheques  and  money 
(     orders  should  be  sent. 
To  the  Board  of  Trade. 

The  list  is  in  seven  columns  headed  respectively : — (1)  No. ;  (2)  Surname ; 
(8)  Christian  name ;  (4)  Town  on  which  post  office  money  order  should  be  drawn ; 
(6)  Amount  of  proof ;  (6)  Sums  under  21. ;  (7)  Sums  of  21.  and  above. 

Cbbtifibd  List  of  Pbgofb  Filbd  xtkdbb  Rttib  119  (6)  Coxpahies  (Wnn>ziro-iTP)  Form  452b. 
Rules,  Local  Bank  Case.  No  69  of 

{Title.)  1903. 

I  hereby  certify  that  the  following  list  has  been  compared  with  the  proofs  filed 
and  that  the  names  of  the  creditors  and  the  amounts  for  which  the  proofs  are 
admitted  are  correctly  stated. 

(Signature.) 
[If  the  prooeedings  are  in  a  County  Court  to  be  signed  by  the  registrar.    If  the 
prooeedingH  are  in  the  High  Court  to  be  signed  by  the  liquidator.] 

Dated  the day  of ,  19—. 

I  hereby  certify  that  a  dividend  of in  the  £  bas  been  declared  and  that  tbe 

creditors  whose  names  are  set  forth  below  are  entitled  to  the  amounts  set  opposite 

their  respective  names. 

,  Liquidator. 

Dated  the day  of ,  19—. 

To  the  Board  of  Trade. 

The  list  is  in  four  columns,  headed  respectively  :—(l)  Surname,  (2)  Christian 
Name,  (3)  Amount  of  FM>ofy  (4)  Amount  of  Dividend. 

F.  K  K 
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CHAPTER  XXXVin. 


CONTRIBUTOEIES. 


Meaning  of 
**  contribu- 
tory." 


liabiUtv  of 
past  and 
present 
members. 


Past 
members. 


Beet.  74  of  1862.— The  term  ''  contributory"  shall  mean  every  person  liable  to 
oontribate  to  the  assets  of  a  company  under  this  Act,  in  the  event  of  the  same  being 
wound  up :  it  shall  also,  in  all  proceedings  for  determining  the  persons  who  are  to 
be  deemed  contributories,  and  in  all  proceedings  prior  to  the  final  determination  of 
such  persons,  include  any  person  alleged  to  be  a  contributory. 

The  words  "  liable  to  contribute  to  the  assets  of  a  company  under  this  Aot  '*  are 
very  wide,  and  might  have  been  held  to  indude  a  mere  debtor  to  the  company,  but 
the  contrary  was  long  since  settled  (see  m/ra,  p.  600),  and  it  ia  dear,  looking  to  the 
whole  Act,  that  the  section  refers  only  to  members  and  past  members  liable  to  con- 
tribute under  sects.  38,  196  (5),  and  200.  That  this  was  the  true  oonsfcraction  was 
pointed  out  by  Turner,  L.  J.,  in  Anffhaea  Colliery  Co,,  1  Gh.  565,  558.  ''The 
section,"  said  the  learned  judg^,  '*....  in  no  way  defines  the  persons  on  whom 
the  liability  created  by  it  is  to  attach ;  but  it  refers  to  a  liability  under  the  Act, 
and  leaves  it  to  be  collected  from  other  parts  of  the  Act  on  whom  the  liability  was 
intended  to  be  fixed.  Upon  examining  the  other  parts  of  the  Act,  there  is  nothing 
that  I  can  find  which  at  aU  describes  the  persons  who  are  to  be  liable,  except  ^at 
is  contained  in  the  38th  section,  and  it  is  therefore  to  the  description  contained  in 
that  pection  that  the  74th  section  must,  as  I  think,  be  taken  to  refer." 

A  holder  of  fully  paid  shares  is  a  '<  oontributory  "  within  the  meaning  of  the 
Act  of  1862.  Anffleasa  Colliery  Co,,  supra.  But  he  cannot  be  placed  on  the  list  of 
contributoriee  against  his  wish.     Marlborough  Club  Co,,  6  Eq.  365. 

Sect.  88  of  1862. — In  the  event  of  a  company  formed  under  this  Act  being  wound 
up,  every  present  and  past  member  of  such  company  shall  be  liable  to  oontribnte  to 
the  assets  of  the  company  to  an  amount  sufficient  for  payment  of  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  the  winding-up, 
and  for  the  payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the 
rights  of  the  contributoriee  amongst  themselves,  with  the  qualifications  following ; 
(that  is  to  say,) 
(1.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company  if 
he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upwards  prior  to 
the  commencement  of  the  winding-up :  [But,  where  the  articles  so  provide^ 
forfeiture  of  a  share  does  not  prevent  the  holder  from  being  sued  for  calls, 
although  the  winding-up  is  more  than  a  year  afterwards.    Fulbrook  v. 
Ladies  Brest  A*soc,,  (1900)  2  Q.  B.  376.] 
(2.)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any  debt  ex 
liability  of  the  company  contracted  after  the  time  at  which  he  cesaed  to  be 
a  member: 
(3.)  No  past  member  shall  be  liable  to  oontribate  to  the  aMots  of  the  oonnMny 
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onleM  it  appears  to  the  Oonrt  that  the  eiiating  members  are  unable  to 
satisfj  the  oontribatians  required  to  be  made  by  them  in  pursoanoe  of  this 
Act: 
(4.)  In  the  case  of  a  oompany  limited  by  shares,  no  oontribotion  shall  be  required  Limited 

from  any  member  exceeding  the  amount,  if  any,  unpaid  on  the  shares  in  Hf      ^  ^'"^ 
respect  of  whioh  he  is  liable  as  a  present  or  past  member : 

[Unless  the  articles  otherwise  provide :  EiU*$  eate^  20  Eq.  585  ;  BmiH' 
tular  Co.  V.  Fieminff,  27  L.  T.  93 ;  MeKtwan'a  ease,  6  Ch.  Div.  447.] 
(5.)  In  the  ease  of  a  oompany  limited  by  gfoarantee,  no  contribution  shall  be  Ghiarantee 
required  from  any  member  exceeding  the  amount  of  the  undertaking  oompaniee. 
entered  into  on  his  behalf  by  the  memorandum  of  association : 

[In  the  winding-up  of  a  company  limited  by  guarantee,  a  person  who 
has  ceased  for  more  than  a  year  before  the  winding-up  to  be  a  member 
cannot  be  placed  on  the  list  of  contributories,  even  though  calls  owing 
when  he  ceased  to  be  a  member  are  still  due  from  him  to  the  company. 
Bcmgor  and  North  WdUs  Mutual  Association,  Baird's  ean,  (1899)  2  Ch.  593. 
But  he  may  be  sued  in  an  action  for  the  calls  or  contribntionB.  Lion 
Insurance  Association  y.  Tucker y  12  Q.  B.  D.  176.  In  the  first-mentioned 
case  Wright,  J.,  said : — **  I  think  that,  even  assuming  Baird  to  continue 
to  be  a  member,  he  is  not  liable  as  a  contributory  beyond  the  amount  pre- 
scribed by  the  memorandum  of  association."  But  even  so,  a  member  at 
the  commencement  of  the  winding-up  can  be  ordered,  under  sect.  100,  to 
pay  any  debt  due  from  him  to  the  company.] 
(6.)  Nothing  in  this  Act  contained  shall  iuTalidate  any  proTision  contained  in  any  Insarance 
policy  of  insuranoe  or  other  contract  whereby  the  liability  of  individual  policies, 
members  upon  any  such  policy  or  contract  is  restricted,  or  whereby  the 
funds  of  the  company  are  alone  made  liable  in  respect  of  such  pdioy  or 
contract: 

[Lethbridge  v.  Adams,  13  Eq.  547;  Agricultural  Cattle  Co.,  10  Ch.  1 ; 
Accidental  Death  Co.,  7  C.  D.  568  ;  International  Life  Soe.,  2  Ch.  Div.  476.] 
(7.)  Ko  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member,  by  Competition 
way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of  the  with  creditors, 
company,  payable  to  such  member  in  a  case  of  competition  between  him- 
self and  any  other  creditor  not  being  a  member  of  the  company  ;  but  any 
such  sum  may  be  taken  into  account  for  the  purposes  of  the  final  adjust- 
ment of  the  rights  of  the  contributories  amongst  themselves. 
Where  under  the  articles  directors  were  bound  to  be  members,  and  their  re- 
muneration was  to  be  such  a  sum  as  the  company  in  general  meeting  from  time  to 
time  determined,  Pearson,  J.,  held  that  no  remuneration  was  fixed,  and  that  the 
remuneration  was  a  debt  due  to  the  director  in  his  character  of  a  member  within 
sec^.  38  (7)-      Ex  parte  Cannon,  30  C.  D.  629.     But  where  the  amount  of  the 
remuneration  was  fixed  by  the  articles,  Eay,  J.,  held  that  the  amount  was  not  due 
to  the  director  in  his  character  of  a  member.    Dale  ^  Plant,  Limited,  43  C.  D.  255  ; 
Although  this  case  does  not  overrule  Ex  parte  Cannon,  that  case  will  not  now  be 
followed  unless  the  articles  and  droumstances  are  precisely  the  same.    See  Ex  parte 
Beckwith,  (1868)  1  CSi.  324  ;  ^  1  Biscuit  Co.,  W.  N.  (1899)  115. 

The  above  section  draws  a  distinction  between  present  and  past  members.  The  Past  and  pre* 
present  members  are  those  who  are  members  at  the  commencement  of  the  winding-  Mnt  members, 
up;  the  past  members  (liable  as  contributories)  are  those  who,  having  been 
members,  ceased  to  be  such  within  one  year  before  the  conmiencement  of  the 
winding-up.  As  to  date  of  oommencement,  see  sects.  84,  130  of  1862.  The  present 
members  or  their  repreeentaiiTes  are  primarily  liable  to  contribute,  and  are  accord- 
ingly i^aeed  on  what  is  ooramonly  called  the  A  list,  and  the  past  members  or  their 
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A  list. 


BllBt. 


Who  are 
inombers. 


liability  is  a 
specialty  debt. 


Proof  in 
bankraptcj. 


Mero  debtor 
not  oontribn* 
tory. 


Death  of 
oontribatorj. 


Bankmptoy. 


representatiTes  are  pnt  on  what  is  commonly  called  the  B  list ;  bat  the  B  list  is 
in  many  oasen  not  settled  at  all,  and  it  is  never  settled  unless  it  appears  that  the  con- 
tributories  on  the  A  list  will  be  unable  to  satisfy  the  debts  and  liabilities,  and  then 
ODly  subject  to  paragraphs  (1),  (2),  and  (3)  above. 

The  A  list  will  consist  of  the  following : — 

First  part:  Every  person  who  was  a  member  at  the  oommenoement  of  the 
winding-up,  and  has  not  since  died  or  become  bankrupt. 

Second  part:  The  executors  or  administrators  [and,  if  necessary,  the  heirs  or 
devisees]  of  every  member  who  has  died  since  the  commencement,  and  also  of  every 
person  whose  estate  was,  at  the  oommencemeDt  of  the  winding-up,  entitled  to 
shares  not  personally  accepted  by  his  executors,  administrators,  or  tmstees ;  and 
also  the  trustee  in  bankruptcy  of  every  member  who  has  become  bankrupt  since 
the  commencement  of  the  winding-up,  unless  he  has  disclaimed  before  any  call 
made.    £x  parU  Budden  and  Roberts,  12  C.  D.  288  ;  48  L.  J.  Gh.  764 ;  27  W.  R.  906. 

The  B  list  will  consist  of  those  contributories  who  cannot  be  settled  on  the  A  list. 

As  to  heirs  and  devisees,  see  sects.  76  and  99  of  1862 ;  as  to  bankruptcy,  see 
sect.  77 ;  and  as  to  married  women,  see  sect.  78. 

Having  regard  to  sect.  23  of  the  Act  of  1862,  it  appears  that  the  '*  members"  of 
a  company  are  the  subscribers  of  its  memorandum  of  association,  <*  and  every  other 
persoo  who  has  agreed  to  become  [or  is  estopped  from  denying  that  he  is]  a 
member,  and  whose  name  is  entered  [or  ought  to  be  entered]  on  the  register  of 
members.''  Though  the  words  within  brackets  aro  not  in  the  section,  it  is  well 
settled  that  they  are  implied.    See  cases,  infra.    Tables  I.,  II.  and  III. 

On  the  other  hand,  it  is  well  settled  that  the  mero  fact  that  a  person's  name  is  on 
the  register  is  not  conclusive  evidence  that  he  is  a  member.    See  wfra.    Table  I. 

Sect.  25  of  the  Act  of  1862  provides  for  the  keeping  of  the  register  of  members. 
A  mero  list  of  members  is  not  to  be  regarded  as  the  register.  AmotU  ease,  86  C.  D. 
702  ;  Ex  parte  Cammell,  (1894)  2  Ch.  392. 

Sect.  75  of  1868. — The  liability  of  any  person  to  contribute  to  the  assets  of  a 
company  under  this  Act  in  the  event  of  the  same  being  wound  up  shall  be  deemed 
to  create  a  debt  (in  England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due 
from  such  person  at  the  time  when  his  liability  commenced,  but  payable  at  the  time 
or  respective  times  when  calls  are  made  as  hereinafter  mentioned  for  enf uroing  suoh 
liability  ;  and  it  shall  be  lawful  in  the  case  of  the  bankruptcy  of  any  contributory 
to  prove  against  his  estate  the  estimated  value  of  his  liability  to  futuro  calls,  as  wall 
as  caUs  already  made. 

[A  person  who  is  merely  a  debtor  to  the  company  is  not  a  contributory,  although 
in  a  sense  he  may  be  liable  to  contribute  to  the  assets.  Lee  ^  Moor's  case,  6  Eq.  368 ; 
European  Society,  8  0.  Div.  679 ;  Baird*s  ease,  (1899)  2  Ch.  693 ;  Eoylake  Co.,  9  Ch. 
260.  So,  whero  shares  are  held  by  A.  in  trust  for  B.  the  latter  is  not  a  oontributory. 
King's  case,  6  Ch.  196.  And  an  equitable  mortg^agee  of  shares  is  not  a  contributory. 
Sich€Wscase,ZCh,  119.] 

feot.  76  of  1868. — If  any  contributory  dies  either  beforo  or  after  he  has  been  placed 
on  the  list  of  contributories  hereinafter  mentioned,  his  personal  representatives, 
heirs,  and  devisees  shall  be  liable  in  a  due  course  of  admimstration  to  contribute  to 
the  assets  of  the  company  in  discharge  of  the  liability  of  sach  deceased  contribu- 
tory, and  suoh  personal  representatives,  heirs,  and  devisees  shall  be  deemed  to  be 
contributories  accordingly. 

Sect.  77  of  1868. — If  any  contributory  becomes  bankrapt,  either  before  or  after  he 
has  been  placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to  repre- 
sent such  bankrupt  for  all  the  purposes  of  the  winding-up,  and  shall  be  deemed  to 
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be  oontributories  aooordinglj,  and  may  be  called  npon  to  admit  to  proof  against  the 
estate  of  such  bankrupt,  ur  otherwise  to  allow  to  be  paid  out  of  his  assets  in  due 
oonrse  of  law,  any  moneys  due  from  such  bankrupt  in  respect  of  his  liability  to  con- 
tribute to  the  assets  of  the  company  being  wound  up ;  and  for  the  purpoctes  of  this 
section  any  person  who  may  have  taken  the  benefit  of  any  Act  for  the  relief  of 
insolvent  debtors  before  the  eleventh  day  of  October,  one  thousand  eight  hundred 
and  sixiy-one,  shall  be  deemed  to  have  become  bankrupt. 

[Where  the  adjudication  is  more  than  a  year  before  the  commencement  of  the 
winding-up,  and  the  trustee  disclaims,  neither  the  bankrupt  nor  the  trustee  can  be 
placed  on  the  list.     Ex  parte  Buddm  and  Roberts,  12  0.  D.  288. 

When  the  trustee  disclaims  shares,  the  liquidator  may  prove  for  damages.    Be  Disclaimer 
Hallett,  W.  N.  (1894)  166.  ot  shares. 

And  so,  too,  where  the  adjudication  and  disclaimer  are  within  the  year,  or  after 
the  winding-up,  but  before  any  call.  8,  C,  As  to  the  measure  of  damages,  see 
Be  Hooley,  Ex  parU  United  Ordnance  Co.,  (1899)  2  Q.  B.  679.  But  in  either  case 
the  liquidator  may  prove  in  the  bankruptcy  for  the  damage.  See  sect.  66  of  the 
Bankruptcy  Act,  1883. 

The  liability  to  future  caUs  is  provable  in  bankruptcy  (see  sect.  76,  eupra)^  and  Proof  for 
accordingly,  where  a  member  becomes  bankrupt,  his  discharge  will  release  him  from  ^t'lre  calls, 
that  liability.    Mercantile  Mutual  Marine  Aesoeiatum,  26  C.  D.  416. 

And  as  to  proof  in  the  case  of  a  deceased  insolvent  member,  see  Fuller  v.  Mahon^ 
(1900)  1  Ch.  173. 

A  trustee  in  bankruptcy  of  a  contributory  usually  disclaims  where  there  is  a 
liability  to  calls.  Where  he  does  not,  his  name  should  be  placed  on  the  list,  for  he 
18  to  be  "  deemed  a  contributory.*'  See  Ex  parte  Hateher^  12  G.  D.  281,  as  to  the 
effect  of  these  words. 

But  where  a  contributory  becomes  bankrupt  after  his  name  has  been  settled  on 
the  list  his  name  is  not  removed.    Be  Cape  Breton,  19  Gh.  Div.  77. 

A  bankrupt  who  after  bankruptcy  acts  and  is  treated  as  a  member,  may  be  liable. 
SattieU  cote,  4  Ch.  274.  As  to  petition  for  liquidation  in  Ireland,  see  Ligoniel 
Spinning  Co,,  (1900)  1  I.  B.  260.] 

Seat.  78  of  186S. — ^If  any  female  contributory  marries,  either  before  or  after  she  Marriage  of 
has  been  placed  on  the  list  of  contributories,  her  husband  shall  during  the  con-  contributory, 
tinuance  of  the  marriage  be  liable  to  contribute  to  the  assets  of  the  company  the 
same  sum  as  she  would  have  been  liable  to  oontribnte  if  she  had  not  married,  and 
he  shall  be  deemed  to  be  a  contributory  accordingly. 

[Although  several  Acts  relating  to  married  women's  property  have  been  passed 
since  1862,  this  section  has  never  been  expressly  repealed,  and  in  1879  Fry,  J.,  held 
that  notwithstanding  the  Married  Women's  Property  Act,  1874,  where  shares  stood 
in  the  name  of  a  married  woman  her  husband  was,  by  sect.  78,  made  a  contributory, 
and  liable  as  such,  even  though  the  shares  were  settled  as  her  separate  property. 
Ex  parte  Hatcher,  12  C.  D.  284,  ubi  eupra.  But  see  Belcher* $  cate,  W.  N.  (1883)  94. 
Where,  however,  the  shares  have  been  placed  in  her  name  since  31st  December, 
1882,  it  would  seem  that  he  is  released  from  liability  by  sect.  7  of  the  Married 
Women's  Property  Act,  1882,  which  declares  that  **  her  separate  estate  shall  alone 
be  Uable."  And  if  the  shares  stood  in  her  name  prior  to  1st  January,  1883,  if  he 
was  married  on  or  after  that  date,  he  is  only  liable  to  the  extent  of  the  wife's 
property  which  he  has  acquired  or  become  entitled  to  from  or  through  her.  See 
sect.  14  of  the  Act  of  1882.  As  to  separate  estate,  of  a  woman  trading,  subject  to 
restraint  on  anticipation  after  husband's  death,   see  Wheeler'' $  Settlement,  (1899) 

Ch.  717.] 

loet.  90  of  1868. — ^When  an  o(rder  has  been  made  for  winding-up  a  company  Guarantee 
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company  with  limited  by  gxtarantee  and  haring  a  capital  dirided  into  shares,  any  share  capital 
share  capital,    that  may  not  have  been  called  np  shall  be  deemed  to  be  assets  of  the  compcmy,  and 
to  be  a  debt  (in  England  and  Ireland  of  the  nature  of  a  specialty)  due  to  the  com- 
pany from  each  member  to  the  extent  of  any  snms  that  may  be  unpaid  on  any 
shares  held  by  him,  and  payable  at  such  time  as  may  be  appointed  by  the  Conrt. 
Proof  in  Sect  96  of  1863.— The  [official]  liquidator  shall  have  power  [with  the  sanction  of 

bankruptcy,  the  CJourt]  to  do  the  following  things :  (5)  To  prove,  rank,  claim,  and  draw  a  divi- 
dend, in  the  matter  of  the  bankruptcy  or  insolvency  or  sequestration  of  any  oon- 
tributory,  for  any  balance  against  the  estate  of  such  contributory,  and  to  take  and 
receive  dividends  in  respect  of  such  balance,  in  the  matter  of  bankruptcy  or 
insolvency,  or  sequestration,  as  a  separate  debt  due  from  such  bankrupt  or  insolvent, 
and  rateably  with  the  other  separate  creditors. 


Contribu- 
torie^  in  their 
own  right 
and  others. 


list  of  Contributories. 

List  and  Sect.  98  of  1868. — As  soon  as  may  be  after  making  an  order  for  winding-up  the 

rectification,     company,  the  Court  shall  settle  a  list  of  oontributories,  with  power  to  rectify  the 

register  of  members  in  all  cases  where  such  rectification  is  required  in  pursuance  of 

this  Act,  and  shall  cause  the  assets  of  the  company  to  be  collected,  and  applied  in 

discharge  of  its  liabilities. 

[As  to  rectification  after  winding-up,  see  Preservation  Sj/ndicatef  (1896)  2  Ch.  768 ; 
IfatiofMl  Bank  of  WtUes,  (1897)  1  Ch.  298. 

Where  the  company  is  not  in  winding-up,  voluntary  or  otherwise,  the  winding-up 
judge  will  not  entertain  applications  for  rectification  of  the  register  xmder  s.  35  of 
1862.  The  application,  if  in  the  Chancery  Division,  should  be  made  to  one  of  the 
ordinary  judg^  of  that  division.  Britieh  Colombian  Exploitation  f  Oold  Ettatee, 
W.  N.  (1899)  32.] 

Boot.  99  of  1862. — In  settling  the  list  of  contributoriee  the  Court  shall  distinguish 
between  persons  who  are  contributoriee  in  their  own  right  and  persons  who  are  oon- 
tributories as  being  repreiientativesof  or  being  liable  to  the  debts  of  others ;  it  shall 
not  be  necessary,  where  the  personal  representative  of  any  deeoasad  oontribotocy  is 
placed  on  the  list,  to  add  the  heirs  or  deviseee  of  such  contributory,  navertfaelast 
such  heirs  or  devisees  may  be  added  as  and  when  the  Court  thinks  fit. 

[As  to  putting  on  executors  in  their  individual  capacity,  aieeJhtf*$  Bxeoniwrt*  mm^ 
32  C.  Div.  301. 

As  to  administration  proceedings  in  default  of  payment,  see  sect.  106  of  1862,  and 
Chap.  XXXIX.] 
Greueral  rules.       Sect.  IS  of  1890. — General  rules  may  be  made  for  requiring  or  enabling  all  or  any 
of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sects.  91,  98,  99, 
102  and  107  of  the  Companies  Act,  1862,  to  be  exercised  or  performed  by  the 
Uquidaeor  as  an  officer  of  the  Court,  and  subject  to  the  control  of  the  Court,  pro- 
Rectification,    vided  that  the  liquidator  shall  not,  without  the  ppeoial  leave  of  the  Court,  rectify 
Calls.  the  register  of  members,  and  shall  not  make  any  call  without  dther  the  special 

leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 
Liquidator  to  B.  80  of  1908. — The  liquidator  shall  with  aU  convenient  speed  after  his  appoint- 
settle  list.  ment  settle  a  list  of  the  contributoriee  of  the  company,  and  shall  appoint  a  time  and 
place  for  that  purpose.  The  list  of  contributoriee  shall  contain  a  statement  of  the 
address  of,  and  the  number  of  shares  or  extent  of  interest  to  be  attributed  to,  each 
contributory,  and  shall  distinguish  the  several  classes  of  oontributories.  As 
regards  representative  oontributories,  the  liquidator  ahaU,  so  far  as  pnotioable, 
observe  the  requirements  of  seot.  99  of  the  Companies  Aot,  1862.    [R.  88  of  1890 
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▼aried.  **  liquidator  "  here  inoliidee  the  offioial  receiyer  when  acting  as  proTisional 
liquidator  after  a  winding-up  order.  EngltBk  Bank  of  the  River  FlatCy  (1892)  1  Gh. 
891.] 

E.  81  of  1903.— The  liquidator  shall  give  notice  in  writing  of  the  time  and  place  Notice  of 
appointed  for  the  settlement  of  the  list  of  contributoriee  to  every  person  whom  he  fJ^^tSelS 
proposes  to  include  in  the  list,  and  shall  state  in  the  notice  to  each  person  in  what 
character  and  for  what  number  of  shares  or  interest  he  proposes  to  indnde  such 
person  in  the  list.     [Formerly  R.  84  of  1890.] 

B.  92  of  1908.— On  the  day  appointed  for  settlement  of  the  list  of  contributories,  Settling  list. 
the  liquidator  shall  hear  any  person  who  objects  to  being  settled  as  a  oontributory, 
and  after  such  hearing  shall  finally  settle  the  list,  whidi  when  so  settled  shall  be 
the  list  of  contributories  of  the  company.    [Formerly  R.  85  of  1890.] 

B.  88  of  1908. — The  liquidator  shall  forthwith  give  notice  to  every  person  whom  Notice  to  con- 
he  has  finally  placed  on  the  list  of  contributories,  stating  in  what  character  and  tributory. 
for  what  number  of  shares  or  interest  he  has  been  placed  on  the  list,  and  in  the 
notice  inform  such  person  that  any  application  for  the  removal  of  his  name  from 
the  list  or  for  a  variation  of  the  list  mu&t  be  made  to  the  Court  by  summons 
within  twenty- one  days  from  the  date  of  the  service  on  the  contributory  or  alleged 
<x>ntributory  of  notice  of  the  fact  that  his  name  is  settled  on  the  list  of  con- 
tributories.    [Formerly  R.  86  of  1890.] 

B.  84  of  1908.— (1)  Subject  to  the  power  of  the  Ck>urt  to  extend  the  time  or  to  allow  Time  for 
an  application  to  be  made  notwithstanding  the  expiration  of  the  time  limited  for  objection, 
that  purpose,  no  application  to  the  Court  by  any  person  who  objects  to  the  list  of 
contributories  as  finally  settled  by  the  liquidator  shall  be  entertained  after  the 
expiration  of  twenty-one  days  from  the  date  of  the  service  on  such  person  of  nocioe 
of  the  settlement  of  the  list.    [Formerly  R.  87  of  1890.] 

(2)  The  offioial  receiver  shall  not  in  any  case  be  personally  liable  to  pay  any  costs 
of  or  in  relation  to  an  application  to  set  aside  or  vary  his  act  or  decision  settling  the 
name  of  a  person  on  the  list  of  contributories  of  a  company. 

B.  85  of  1903. — ^The  liquidator  may  from  time  to  time  vary  or  add  to  the  list  of  Varying  list, 
contributories,  but  any  such  variation  or  addition  shall  be  made  in  the  same 
manner  In  all  respects  as  the  settlement  of  the  original  list.    [Formeily  R.  88  of 
1890.] 

B.  78  of  1908. — (1)  The  duties  imposed  on  the  Court  by  sect.  98  of  the  Com-  Duties  of 
panics  Act,  1862,  in  a  winding-up  by  the  Court,  with  regard  to  the  collection  of  the  Court  dele- 
assets  of  the  company  and  the  application  of  the  assets  in  discharge  of  the  company's  ?^.-t  *? 
liabilities  shall  be  discharged  by  the  liqtddator  as  an  officer  of  the  Court,  subject     ^ 
to  the  control  of  the  Court.     [Formerly  R.  89  of  1890.] 

(2)  [Liquidator  in  position  of  receiver,  evpra^  p.  268.] 

As  regards  companies  registered  under  Part  VII.  of  the  Companies  Act,  1862,  Companies 
indoding  those  registered  under  the  Act  of  1879,  it  is  provided : —  P '^^tt 

Boot.  196  (6)  of  1882.— That  in  the  event  of  the  company  being  wound  up,  every  of  1862. 
person  shall  be  a  contributory,  in  respect  of  the  debts  and  liabilities  of  the  company 
oontraoted  prior  to  registration,  who  is  liable,  at  law  or  in  equity,  to  pay  or  con- 
tribote  to  the  payment  of  any  debt  or  liability  of  the  company  contracted  prior  to 
registration,  or  to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment 
of  the  rights  of  the  members  amongst  themselves  in  respect  of  any  such  debt  or 
liability ;  or  to  pay  or  oontribute  to  the  payment  of  the  costs,  charges,  and  expenses 
of  winding-up  the  company,  so  far  as  relates  to  such  debts  or  liabilities  as  afore- 
said, and  every  such  contributory  shall  be  liable  to  contribute  to  the  assets  of  the 
company,  in  the  oourae  of  the  winding-up,  aU  sums  due  from  him  in  respect  of  any 
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such  liability  as  aforesaid ;  and  in  the  event  of  the  death,  bankrnptoj,  or  inaol- 
venoy  of  any  such  contribatory  as  last  aforesaid,  or  marriage  of  any  sndh  oon- 
tribntory  being  a  female,  the  provisionB  hereinbefore  contained  with  respect  to  the 
representatives,  heirs,  and  deyisees  of  deceased  oontribntories,  and  with  xeferenoe 
to  the  assignees  of  bankrapt  or  insolvent  contributories,  and  to  the  hnsbanda  of 
manied  contributories,  shall  apply. 


Gontributory 
of  nnregis- 
tered  com- 
pany. 


Unregistered  Companies. 

Sect.  900  of  1868. — In  the  event  of  an  nnregistered  company  being  wonnd  up, 
every  person  shall  be  deemed  to  be  a  contribatory  who  is  liable,  at  law  or  in  equity, 
to  pay  or  contribute  to  the  payment  of  aiiy  debt  or  liability  of  the  company,  or 
to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  ri^ts 
of  the  members  amongst  themselves,  or  to  pay  or  contribute  to  the  payment  of  the 
costs,  charges,  and  expenses  of  winding-up  the  company,  and  every  such  contribu- 
tory shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course  of  the 
winding-up  all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid ; 
but  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  any  oontributory,  or 
marriage  of  any  female  contributory,  the  provisions  hereinbefore  contained  with 
respect  to  the  personal  representatives,  heirs,  and  devisees  of  a  deceased  oon- 
tributory, and  to  the  assignees  of  a  bankrupt  or  insolvent  oontributory,  and  to  the 
husband  of  married  contributories,  shall  apply. 

The  following  tabular  statement  contains  particulars  of  the  lbadiho  oasbb  on  the 
law  relating  to  contributories : — 


Table  I. 


A  person  on  the  register  of  members  may 
escape  being  8et4;led  on  the  list  of  oontribn- 
tories  on  the  grotmd  that — 


He  never  applied  for  shares;  registration 
without  hiH  knowledge  or  consent. 

"It  is  not  the  mere  fact  of  the  name 
appearing  upon  the  register  which 
makes  a  person  liable  as  a  member  of 
the  company."  Per  Lord  Chelms- 
ford, L.  0.,  Oakes  v.  Turquand.  L.  R. 
2  H.  L  350 ;  Chapman  and  Barker^ $ 
etue^  3  £q.  365  ;  Somerville^$  ease^  6  Gh. 
371.  **An  act  done  behind  a  man's 
back  cannot  throw  any  burden  on 
him  ;  Home  authority  to  put  his  name 
on  the  register  must  be  wiown."  Per 
Fry,  L.  J.,  Scottish  Petroleum  Co.,  23 
C.  Div.  424. 


But  his  escape  may  be  preTented  when  it  c 
be  shown  that— 


He  assented  to  his  name  beinff  on  the 
reg^ister,  e.g.j  he  kept  the  certmcate,  or 
received  dividend,  or  executed  a  trans- 
fer, or  voted  or  otiierwise  acted  as  a 
member.  ChallWs  eate,  6  Gh.  266; 
Crawley's  ease,  4  Gh.  322  ;  HmdUtf' s  ease^ 
(1896)  2  Gh.  121.  And  see  what  was 
said  in  Alabatter^s  ease,  7  Eq.  284; 
RaUway  Time  Tables  Cb.,  42  G.  Div. 
104. 

He  became  a  director,  and  not  having 
obtained  his  qualification  within  a 
reasonable  time  he  was  registered  in 
respect  thereof.  Brown's  ease,  9  Gh. 
102;  Ex  parte  Lord  Inchiquin,  (1891)  3 
Gh.  28 ;  Hutchinson's  ease,  (1896)  1  Gh. 
226;  Isaaes'  case,  (1892^2  Gh.  168; 
Heroynia  Co.,  (1894)  2  Gh.  403.  But 
see  sect.  2  of  the  Gompanies  Act,  1900, 
under  which  a  director  who  does  not 
qualify  within  the  prescribed  period 
vacates  office,  and  therefore,  it  would 
seem,  escapes.  Salisbury  Jones's  ease, 
(1894)  3  Gh.  356.  As  to  what  is  a  suffi- 
cient register,  see  Amot's  ease,  36  G.  D. 
702 ;  CammelVs  ease,  (1894)  2  Oh.  892. 


Digitized  by 


Google 


OONTRIBUTOKIES, 


505 
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He  was  reg^istered  for  his  qualifloation  as 
a  director,  althoagh  he  resigned  before 
he  became  bound  to  take.  StUubury 
Jonet't  case,  (1894)  3  Ch.  356. 

IGstook  the  company.  BaiUie't  ease, 
(1898)  1  Oh.  110. 


The  person  who  applied  professedly  as 
an  agent  had  no  aathority.  Orm^rod^s 
ease,  (1894)  2  Gh.  475 ;  Cwmrt  Deep 
Level,  (1897)  1  Ch.  575. 

He  withdrew  his  application  before 
notice  of  allotment.  Hebb^s  ease,  4 
Eq.  9;  Ritso's  ease,  4  G.  Div.  774; 
Natal  Investment  Co,,  20  L.  T.  962 
(orally);  Truman's  ease,  (1894)  3  Ch. 
272;  Northern  Eleetrie,  63  L.  T.  369. 
As  to  what  is  posting,  see  London  and 
Northern  Bank,  Ex  parte  Jones^  (1900) 
1  Ch.  220. 


He  received  no  notice  of  allotment. 
FeOaU^s  ease,  2  Ch.  527 ;  Ounn*s  ease,  3 
Ch.  40;  Land  Shipping  Co,,  18  L.  T. 
786. 


Notice  of  allotment  not  given  within  a 
reasonable  time  after  application. 
BamsgaU  Hotel  Co,  v.  Montejore,  L.  £. 
1  Ex.  109  ;  Baily*s  ease,  3  Gh.  592. 


The  allotment  irxegolar,  e,ff,,  directors 
not  dulr  qualified  or  no  quorom 
(Howarefsease,  1  Oh.  561 ;  Harris^ s  ease, 
7  Ch.  587  ;  London  and  Southern  Co,,  31 
G.  D.  225 ;  BHtish  Empire,  59  L.  T. 
291 ;  Fortuguese,  ^.  Mines,  42  G.  Div. 
160);  or  not  acting  as  a  board.  Hay' 
craft  Odd  Bedsietimy  (1900)  2  Ch.  332. 


Application  for  specific  number  of  shares 
with  no  nndertaking  to  accept  less. 
JUbarfs  case^  1  I>rew.  204  ;  Re  Barber, 
15  Jur.  51. 


He  assented,  as  above. 


Subsequent  acquiescence  or  delay.  OratO' 
ley's  case,  4  Gh.  322. 


He  assented,  as  above ;  or  the  agent  had 
an  ostensible  authority.  Bentley*s  ease, 
69  L.  T.  204. 


Notice  of  allotment  posted  before  notice 

of  withdrawal  given.     Household  Fire 

Co,  V.  Orant,  4  Ex.  Div.  216. 
Had  a  rip^ht  to  the  allotment,  and  his 

application   in   effect   an   acceptance. 

Adam's  ease,    13  Eq.   474 ;    AddineWs 

ease,  1  Eq.  225. 
The  application  was  by  an  agent  whose 

authority  was  irrevocable.    CarmiehaeVs 

ease,  (1896)  2  Ch.  643. 

Notice  of  allotment  posted.  Harris's 
case,  7  Ch.  587. 

Allottee*s  conduct  shows  notice  of  allot- 
ment given,  e,g,,  where  he  executes 
transfer,  pays  caIIs,  votes,  or  other  irise 
acts  as  a  member.  Crawley's  ease,  4  Ch. 
822 ;  JTard's  ease,  10  Eq.  659 ;  Sanger's 
ease,  37  L.  J.  Ch.  292. 

Notice  of  allotment  given  to  allottee's 
agent.    LevUa's  case,  5  Ch.  489. 

Allottee  dispensed  with  notice  of  allot- 
ment. Bloxham's  case,  33  Beav.  529. 
Or  acted  as  a  member.  Railway  Time 
Tables  Co.,  42  C.  Div.  104 ;  Htndley's 
case,  (1896)  2  Ch.  121. 

He  accepted  the  shares  expressly  or 
impliedly,  e.g.,  by  acting  as  a  member. 
Crawley's  ease,  ubi  supra. 

He  did  not  repudiate  at  once.  Boyle's 
case,  83  W.  K.  450. 

Allottee  registered,  and  company  es- 
topped from  questioning  his  title. 
CampbelVs  case,  9  Ch.  1 ;  43  L.  J.  Ch.  1 ; 
Mahoney  v.  East  Holyford  Co,,  L.  B.  7 
H.  L.  869. 

Or  the  irregular  allotment  afterwards 
ratified  by  the  directors.  Fortuguese 
Copper,  45  C.  Div.  16.  Allottee  had 
notice  of  irregularity.  St^fordsJUre 
Oas  Co.,  66  L.  T.  413. 


Accepted  smaller  number  expressly  or 
impliedly.     Crawley's  ease,  4  Cb.  322. 
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Registered  as  transferee,  bat  never  exe- 
cuted or  agreed  to  accept  transfer,  or 
transfer  iiTegalar.  Rentage's  ease,  9 
£q.  5 ;  CdrtmelTs  ease,  9  Ch.  691. 


No  contract,  for  the  shares  were  allotted 
sabject  to  new  term.  AddineWs  ease, 
1  Eq.  226;  Beck's  ease,  9  Gh.  392. 
Merely  statement  of  intention  to  take 
shares.  Moore  Brothers  ^  Co.  (1899), 
1  Ch.  627. 

Application  sabject  to  condition  pre- 
cedent which  not  complied  with. 
Howard^ s  ea^e,  1  Ch.  561 ;  ShaekUford^ s 
ease,  1  Ch.  567 ;  35  L.  J.  Ch.  818 ;  Pel- 
laWs  ease,  2  Ch.  627,  and  see  Part  I., 
Chap.  I.  As  to  nnderwriting  letters, 
see  Ormsrod^s  ease,  (1894)  2  Ch.  474 ; 
Consort  Beep  Level  Mines  (1877),  1  Ch. 
675  ;  and  Part  I.,  8th  ed.,  Chap.  IV. 


Has  been  treated  or  acted  as  a  member. 
Strafon's  Exeeuiors,  1  De  G.  M.  &  G. 
676  ;  4  De  G.  &  Sra.  266 ;  Contract  Cor- 
poration, In  re  Bamed^s  Co,  (No.  2),  3 
Ch.  105 ;  Challis's  ease,  6  Ch.  266. 

Sabseqaent  aoqaiesoenoe  or  delaj.  Omw- 
ley's  ease,  4  Ch.  822. 


Not  really  a  condition  precedent,  bat 
merely  a  collateral  agreement,  ^king* 
ton's  ease,  2  Ch.  611 ;  Bridger's  ease,  6 
Ch.  306. 

He  waived  condition,  e.g.,  by  acting  as 
holder  of  the  shares  with  knowleige 
that  condition  not  complied  with  before 
allotment.  Bankin  v.  Sop  and  Malt 
Exchange,  20  L.  T.  207 ;  Jackson  and 
Shaw's  ease,  W.  N.  (1867)  228  ;  Spited 
V.  Chinese  Corporation,  80  L.  T.  347. 


Shares  allotted  sabject  to  a  condition    Condition  waived  by  company, 
which  allottee  never  performed.    Fen- 
telouf's  ease,  4  Ch.  178. 


Applied  subject  to  condition  ultra  tfires 
directors.  Btmn's  ease,  2  D.  F.  &  J. 
275 ;  Fellatt's  ease,  2  Ch.  527 ;  36  L.  J. 
Ch.  618. 


Shares  illegally  created.  Sface  and 
Worth's  ease,  4  Ch.  682;  21  L.  T. 
182 ;  17  W.  R.  761 ;  Sewell's  ease,  3 
Ch.  138. 


Indnoed  to  take  shares  by  misrepresen- 
tation or  non-disblosure  'of  material 
facts.  Oakes  v.  Turquand,  L.  R.  2 
H.  L.  326.  Even  alUiough  the  mis- 
representation was  contained  in  pro- 
spectus issued  by  promoters  before 
company  incorporated.  Karberg's 
case,  (1892)  8  Ch.  1 ;  Canadian  Direct 
Meat  Co.,  TampHn'i  ease,  W.  N.  (1892) 
146. 


He  knew  condition  ultra  vires,  but  did 
not  repudiate  after  allotment,  and 
therefore  estopped.  Oakes  v  Turquand, 
L.  R.  2  H.  L.  325.  He  did  not  know 
condition  ultra  vires,  the  directors  and 
company  estopped.  CampbeWs  ease,  9 
Ch.  1 ;  Mahoney  v.  East  Solyford  Co., 
7  H.  L.  869 ;  Baihoay  Time  Tables,  42 
C.  Div.  104. 

Company  estopped  from  disputing  lega- 
lity. CampbeWs  ease,  ubi  supra.  Ri^ts 
of  creditors  have  intervened.  MiSer's 
Bale,  ^.  Co.,  81  C.  D.  211. 


Subscribed  for  the  shares  in  the  memo- 
randum of  association.  Lord  Lmrgan's 
ease,  (1902)  1  Ch.  707. 

Had  not  effectually  repudiated  shares 
before  commencement  of  winding-up. 
Oakes  v.  I^trquand,  L.  R.  2  H.  L.  325 ; 
Scottish  Petroleum,  23  C.  Div.  413 ;  Bx 
parU  Stoneg,  62  L.  T.  791 ;  HUmuon's 
ease,  5  Hanson,  282.  SufBdent  if  mis- 
representation set  up  as  defence  to 
action  for  calls.  Whitelsf/'s  ease,  (1900) 
1  Ch.  866. 

Acted  as  a  member  after  discovery,  and 
thereby  aiflnned  contract.  JDmt  y. 
Freehold  Zand  Co.,  3  Ch.  498 ;  WhOe- 
houst^sease,  8  Eq.  794 ;  Sehoiovr.  Central 
Co.,  9  Eq.  266.    But  election  to  le- 


Digitized  by 


Google 


OONTBIBUTOBIES. 


607 


Table  I. — continued. 


Ceased  to  be  a  member  more  than  a  j^eax 
before  the  oommencement  of  the  wind- 
ii^9-up*  (Sm  Mct-  ^•)  Taurine  Co., 
26C.JDiy.  118. 

Only  trustee,  or  mortgagee,  or  executor, 
or  administrator,  and  never  applied 
for  registration.  Buehan^M  etm,  4  App. 
Gas.  649. 

Was  an  infant  at  date  of  registration. 
a9^^«MM,3  0h.  458;  Fugh-w.Shar- 
man* 8  ease,  13  Eq.  566. 


Became  bankrupt  more  than  a  year  before 
winding-up,  and  shares  disclaimed  by 
trustee.  Mercantile  MtUual  Marine  A»' 
sociation,  25  C.  D.  415;  and  see  Ex 
pmrte  Budden  and  Boherte,  12  C.  D.  288. 

Is  a  bolder  only  of  paid-up  shares,  and 
desires  not  to  be  placed  on  list  (An- 
d&rson'e  eaee,  7  Ch.  75) ;  or  oompaoy  is 
estopped  from  saying  that  the  shares 
are  not  full^  paid  up,  whether  the 
shareholder  is  a  transferee  {Burkina 
shaw  y.  Nioolle,  3  App.  Gas.  1004) ;  or 
an  original  aUottee.    Parburg*e  ease, 

(1896)  1  Gh.  100 ;  Bloomenthal  v.  Ford, 

(1897)  A{>p.  Gbu.  156 ;  IHxon  y.  Kenna- 
•Poy,  (1900)  IGh.  833.  See  also  JT^JToy** 
ea$e,  (1896)  2  Gh.  757,  where  estoppel 
by  certification,  and  Macdonald,  Sons  ^ 
Co.,  (1894)  1  Gh.  80. 


pndiate  not  affected  by  opposing  wind- 
ing-up petition.  Tomlin^s  ease,  (1898) 
1  Gh.  104. 
Delayed  proceedings  after  right  to  repu- 
diate denied.  Taite'a  ease,  3  £q.  795  ; 
Scottish  Petroleum,  23  G.  Div.  413.  Or 
until  after  rights  of  innocent  persons 
had  intervened.  Tennent  v.  Citif  of 
Glasgow  Bank,  4  App.  Gas.  615. 

Guilty  of  laches  in  not  seeing  that  his 
name  was  removed.  Walker^s  ease,  6 
£q.  30;  Montagu's  ease,  W.  N.  (1888) 
137. 

Had  notice  and  acquiesced  in  reg^istra- 
tion.     8.  C. 


After  attaining  majority,  acquiesced  in 
registration.  Lumsdtn's  ease,  4  Gh.  31 ; 
Bbbett's  ease,  5  Ch.Z02;  Teoland  Consols. 
58  L.  T.  922.  Or  otherwise  contracted 
afresh.  Infants'  Relief  Act,  1874,  s.  2  ; 
Diteham  v.  WorraU,  5  G.  P.  D.  410. 
And  see  Part  I.,  8th  ed.  573. 

Subsequently  acted  as  a  member.  Mastic's 
ease,  4  Gh.  274. 


Shares  not  really  paid  up,  e.g.,  paid  up 

out  of  company's  money.    FothergiWs 

ease,  8  Gh.  270 ;  Dent's  ease,  8  Gh.  768. 

And  see  s.  7  of  Gos.  Act,  1900,  replacing 

8.  25  of  Act  of  1867,  repealed  by  s.  33 

of  Act  of  1900. 
Shares  iMSued  at  a  disoouni.    Ooregum  Co. 

V.  Boper,  (1892)   A.  G.  125;  Ex  paHe 

WsUon,  (1895)  1  Gh.  255,  affd.  by  H.  L. 

See  WeUon  v.  Si^ery,  (1897)  A.  G.  299. 
As  to  relegation  to  original  rights  as 

creditors,  see  Bx  parU  WeUon,  (1899) 

1  Gh.  108. 
Shareholder's   agent   knew  shares   not 

really  paid  up.    Halifax,  Sugar,  ^.  Co., 

W.  N.  (1891)  25. 
Shares  really  a  bonus.   Bddy stone,  fe.  Co., 

(1893)  8  Gh.  9;  W.  N.  (189i)  30. 
Gonsideration  fllusoiy.     Chapman's  ease, 

(1895)  1  Gh.  771 ;  Atnes's  ease,  W.  N. 

(1896)  79. 

Subscribed  before  Jan.,  1901,  the  memo- 
randum for  such  shares,  and  never  paid 
up  in  cash  (Dalton  v.  Dalton,  66  L.  T. 
704  (G.  A.)) ;  or  subscribed  since  s.  7  of 
Act  of  1900  and  never  paid  in  cash  or 
otherwise.    See  Part  I.,  8th  ed.,  p.  56. 
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Table  n. 


A  penon  on  fhe  register  may  escape  from  the 
A  list  on  to  the  B  List  (if  any)  where— 


But  his  eseape  may  be  nwerented 


Before  winding-up  he  sent  in  transfer, 
which  ought  to  have  heen  regfistered. 
Ff(f0*8  ease,  4  Gh.  768 ;  Lowii  ease,  9 
Eq.  689 ;  National  Bank  of  WaU»,  13 
T.  L.  R.  179. 


His  shares  duly  forfeited  within  a  jear 
before  windmg-np.  Daw^s  eaie,  6 
Eq.  232;  Bridger's  ease,  4  Ch.  266; 
BathU  MM,  8  G.  DiT.  834. 


Bis  shares  legally  surrendered  within  a 
year  bcifore  winding-up.  Wright* t  ea$ey 
7  Ch.  56 ;  TeatdaUU  ease,  9  Ch.  54 ; 
BronJUld  Coal  Co,,  Ex  parte  Ward,  17 
C.  IHt.  76.  As  to  when  a  surrender 
is  legal,  see  Bellerby  y.  Rowland  ^  Mar* 
fcoo^s  8team$hip  Co,,  (1902)  2  Oh.  14 ; 
Part  I.  of  this  work,  p.  631. 


Became  bankrupt  within  a  year  before 
winding-up,  and  shares  disclaimed. 


Transfer  not  regular.  Mu$grove  and 
Sart't  ease,  6  Eq.  193.  Transferee 
open  to  objection,  and  by  regulations 
directors  had  discretion.  Ex  parts 
Kintrea,  6  Ch.  95 ;  Roger* t  cate,  26 
L.  T.  406 ;  19  W.  R.  1057 ;  SMpman's 
ease,  5  Eq.  219 ;  Oustard's  ease,  8  Eq. 
438. 

Transfer  sent  more  than  a  short  time 
before  winding-up,  and  transferor 
therefore  guilty  of  laches  in  not  seeing 
that  trans^  registered.  Walker's  ease, 
6  Eq.  30 ;  Montagu's  ease,  W.  N.  (1888) 
137. 


No  power  to  forfeit.  Barton's  ease,  4  D.  & 
J.  46.  Forfeiture  not  completed.  Bigg*s 
ease,  I  Eq.  309.  Want  of  bona  Jldes. 
Spaekman  v.  Evans,  L.  R.  3  H.  L.  171 ; 
Ex  parte  LittUdale,  9  Ch.  267.  [But 
liquidator  cannot  rely  on  irregularity, 
$,g.,  no  sufficient  notice  before  for- 
feiture (AusHnU  ease,  24  L.  T.  932) ; 
though  contributory  can  if  he  desire 
to  g^t  on  list.  Bottomlej/'s  case,  16  Ch. 
D.  681.] 


No  power  in  regfulatlons.  Power  not 
duly  exercised.  Blegal  scheme  for 
reducing  capital.  Hope  t.  Interna- 
tional Society,  4  C.  Diy.  827  ;  Trevor  y. 
Whitworth,  12  App.  Cas.  409;  Lord 
WalUeourVs  ease,  W.  N.  (1899)  268 ; 
Bellerby  y.  Rowland's  Co.,  supra. 


Subsequently  acted  as  a  member.  Easti^s 
ease,  4  Ch.  274. 


Where  a  oontiibatory's  name  is  excluded  from  the  A  list,  it  is  not  neoessazy  or 
usual  to  declare  that  the  order  is  to  be  without  prejudice  to  his  being  placed  on  the 
B  list,  for  it  is  well  settled  that  the  matter  remains  open.  Wright's  ease,  12  Eq. 
331,  345. 
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TablbIQ. 


A  person  not  on  the  refrister  mav  be  fixed  m  a 
contribiitory  wliere  it  can  be  atkown  that^ 


He  is  a  member,  and  ought  to  be  on  the 
register.  Wmttoiul't  ea$9,  16  0.  D. 
239. 


He  agreed  to  become  a  member,  and 
ooght  to  have  been  registered.  Ser" 
cynia  Copper  Co.,  (1894)  2  Ch.  403. 


Hia  shares  were  ooUnsiTelT  forfeited. 
Spaekmtm  v.  Evam,  L.  R.  8  H.  L.  171 ; 
JSaparto  Trading  Co.,  12  C.  D.  201. 


Hia  shares  were  smrendered  illegally  or 
not  bond  JIde.  AddUon's  ease,  6  Ch. 
294  ;  MwgarCt  ease,  1  De  G.  &  Sm. 
760.  See  BeUerby  ▼.  RowUmd^  ie.  Co,, 
euprtt. 


Transfer  by  him  invalid,  e,ff.,  to  an  in- 
fant. Symon's  eate,  6  Ch.  298 ;  8outk 
London  Fish  Market  Co.,  39  C.  D. 
324.  Or  made  after  winding-np  order 
without  consent  of  Conrt.  Sect.  153 
of  1862.  Onward  Building  Society, 
(1891)  2Q.  B.  463. 


He  accepted  office  as  a  director,  failed 
to  qualify  within  the  time  specified, 
and  therefore  by  the  articles  was  '*  to 
be  deemed"  to  agree  to  take  the  shares 
from  the  coy.  But  in  absence  of  such 
a  provision,  accepting  office,  and  even 
acting,  only  amount  to  offer  to  take. 
^utoAi»«on>(MM,(1896)  lCh.226;  I$aae$' 
ease,  (1892)  2  Ch.  168 ;  Hereynia  Co., 
(1894)  2  Ch.  403.  And  see  now  sect.  2 
of  the  Ccnnpanies  Act,  1900,  and 
Parti.,  8thed.,  p.  611. 


He  executed  a  transfer  without  know- 
ledire  or  consent  of  transferee.  Cart^ 
melVe  ease,  9  Ch.  691 ;  Hennessey* s  ease, 
8  De  G.  ft  Sm.  191 ;  2  M.  ft  G.  281 ; 
Heritage's  eau,  9  Eq.  6. 

He  executed  a  tranmer  to  a  fictitious 
transferee.  CorJleld'sease,W.'N.{lB7Z) 
186. 


Bnt  he  may  eeoape  on  the  groond  that— 


He  was  not  in  fact  registered,  and  has  a 
good  defence  to  specific  i>erformance. 
Barangah  Co,,  36  C.  Div.  702 ;  Black's 
case,  8  Ch.  359;  West  London  Com. 
Bank,  61  L.  T.  807 ;  I^revor  v.  WhU^ 
worth,  12  App.  Cas.  409. 

Agreed  only  to  take  fully  paid  shares. 
Maedonald,  Sons  ^  Co.,  (1894)  1  Ch.  89. 

Aoquiesoenoe  with  knowledge  by  every 
shareholder.  Brotherhood's  case,  81 
Beav.  366;  Phosphate  of  lime  Co.. 
L.  R.  7  C.  P.  848.  [Mere  lapse  of 
time  no  defence.    S.  Cj 

Surrender  not  in  fact  illegal  {Wrighfs 
case,  7  Ch.  65 ;  Dronjield  Co.,  17  C.  Div. 
76) ;  or  acquiescence,  as  above. 


Transferee  after  attaining  majority  ac- 
quiesced. MitoheWs  case,  9  £q.  368 ; 
Zumsden's  ease,  4  Ch.  31.  Shares 
transferred  by  infant  to  person  sui 
Juris.  QoocVs  ca\e.  8  Ch.  206.  Com- 
pany after  knowleoge  of  infancy  guilty 
of  laches.     Parson's  case,  8  Eq.  656. 


He  ceased  to  be  a  director  before  end 
of  time  allowed  for  qualifying.  Salxs* 
bury- Jones'  ease,  (1894)  3  Ch.  366.  His 
appointment  void,  because  the  posses- 
sion of  the  qualification  shares  was,  by 
the  regrulations,  a  condition  precedent 
to  the  election.  Broum's  case,  9  Ch.  102 ; 
Jeimer's  case^  7  C.  Div.  132. 


Transferee  subsequently  acquiesced,  and 
became  bound  before  winding-up. 
MttchelVs  case,  9  Eq.  363 ;  Lumsden^s 
case,  4  Ch.  81. 
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He  snbecribed  the  memorandnm  of  asso- 
ciation for  fihares.  Evan's  case^  2  Ch. 
427  ;  London  Coal  Co.,  6  C.  D.  626. 


He  applied  in  fictitious  name,  or  of 
infant.  Pttgh  and  Sharman*s  caae^  13 
£q.  666;  Savigny'seate.W,  N.  (1899)  1. 
Procured  infant  or  other  incapacitated 
person  to  apply  for  his  benefit. 

He  traDsferred  to  some  nominee  not  out 
and  out.  HyanCs  ease,  1  De  G.  F.  & 
J.  76  ;  Kintrea't  ease,  6  Gh.  96. 

Directors*  approval  requisite,  and  was 
obtained  by  misrepresentation  in  the 
transfer  or  otherwise.  Williams^  ease, 
9  Eq.  226  ;  Rogers'  ea^e,  25  L.  T.  406 ; 
W.  W.  Williams'  ease,  1  0.  D.  676 ; 
Heritage's  ease,  9  Eq.  223. 


All  the  shares  allotted  to  other  persons. 
MackUy's  ease,  1  C.  D.  247.  He 
applied  for  other  shares,  which  were 
to  include  those  for  which  he  signed 
memorandum.  CMman's  ease,  81  C.  D. 
420. 

Shaves  allotted  to  firm  ol  which  he  was 
a  member.  Dunster's  ease,  (1894)  8 
Ch.  478. 

See  oaoee  where  transfer  to  infcoit. 


Great  lapse  of  time. 
Beay.  887. 


SmU*s 


82 


Liability  on 
shares. 


Liability  to  pay  for  Shares. 

The  terms  of  the  Act  of  1862  in  the  case  of  a  company  limited  by  shares,  and  in 
particular  the  provisions  of  sects.  7  and  38,  leave  no  doubt  about  the  obligation  of 
shareholders  to  pay  to  the  company  the  full  amount  of  their  shares.  The  words  of 
sect«  7,  limiting  the  liability  of  members  to  **  the  amount  unpaid  on  their  shares," 
can  only  mean,  as  Lord  Macnaghten  pointed  out  in  the  Ooregum  case,  (1892)  A.  G. 
146,  that  the  liability  of  the  member  oontinues  so  long  as  any  thing  remains  unpaid 
on  his  shares.  Nothing  but  payment,  and  payment  in  full,  can  put  an  end  to  the 
liability.  '*  All  the  legislation,"  said  his  lordship,  ** proceeds  on  the  footing  <tf 
recognizing  and  maintaining  the  liability  of  the  individual  member  to  the  company 
imtil  the  prescribed  limits  are  reached."  The  liability  under  the  Act  of  1862  was 
to  pay  in  money  or  (with  the  company's  consent)  money's  worth.  Baglan  Hatt  Co., 
5  Ch.  346.  But  by  sect.  26  of  the  Companies  Act,  1867,  the  legislature  restricted 
the  power  to  pay  otherwise  than  in  cash  by  providing  that  any  shares  should  be 
deemed  to  have  been  issued  and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash  imless  the  same  should  have  been  otherwise  determined  by  a 
contract  duly  made  in  writing  and  filed  with  the  Registrar  of  Joint  Stock  Companies 
at  or  before  the  issue  of  such  shares.  And  whilst  this  section  was  in  force,  it 
followed  that  once  a  share  was  issued  it  had  to  be  paid  up  in  full  in  cash  unless  a 
sufficient  contract  providing  for  some  other  mode  of  payment  was  duly  filed  before 
such  issue.  The  cash  payment  section  has,  however,  been  repealed  by  the  Com- 
panies Act,  1900,  as  from  31st  Deoember,  1900,  and  accordingly  the  law  is  now 
restored  as  it  stood  under  the  Act  of  1862.  Henoe  ahares,  whether  subsocibed  in 
the  memorandum  or  otherwise  taken,  may  now  be  paid  up  in  money  or  (with  t]M 
oonsent  of  the  company)  in  money's  worth,  e.g.,  by  making  over  to  the  company 
property  or  rendering  to  it  services.    Ifaglan  Mall  Co.,  6  Ch.  846.    And  it  is  wdl 
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settled  that  if  a  valid  ooniraot  be  made  for  the  aooeptonoe  by  the  oompaay  of  speei- 
fied  property  or  servioes  of  sabstantial  Tahie  in  payment  or  part  payment  of  aharee 
the  Conrt  will  not,  whilst  the  oontraot  stands,  inquire  into  the  Talne  of  the  oon- 
sideration  even  at  the  instance  of  the  liquidator.  FitlVs  com,  6  Ch.  11 ;  i2»  BagUn 
Hall  Co.,  5  Ch.  846.  A  reoent  attempt  in  Be  Wragg,  Limited,  (1897)  1  Ch.  796,  to 
upset  this  well-established  role  signally  failed.    See  also  Be  7%eatrieai  Trutt,  (1896) 

1  Ch.  771. 

The  result  of  these  deoisions  is  that  a  company  may  and  sometimes  does  issue 
paid-up  AtaeB  at  a  discount,  that  is,  as  the  price  of  property  worth  in  the  mariEot 
much  less  than  the  nominal  amount  of  suoh  shares,  Mid  the  transaction,  though  an 
abuse  of  the  Acts,  cannot  practically  be  upset ;  but  except  in  this  way  it  is  not  per- 
missible or  practicable  to  issue  shares  on  a  cash  basis  at  a  discount  or  by  way  of 
bonus.  Ooregum  Gold  Mining  Co,  t.  Boper^  (1892)  A.  C.  125 ;  EddyHone  Marine 
Insurance  Co,y  (1893)  3  Ch.  9. 

Under  sect.  8  of  the  Companies  Act,  1900,  a  commission  may  be  paid  for  sub- 
scribing the  shares  where  shares  are  offered  to  the  public  for  subscription,  and  thus 
in  effect  the  role  that  shares  may  not  be  issued  at  a  discount  is  ffo  tanto  relaxed : 
that  is,  the  financial  result  to  the  company  is  the  same  as  if  the  shares  were  issued 
at  a  discount ;  but  as  a  matter  of  form  the  transaction  is  correct :  the  shares  are 
fully  x>aid  up  by  the  subscriber,  and  the  commission  is  paid  him  by  the  company  out 
of  its  funds  as  part  of  its  business  expenditure. 

The  regfistered  holder  of  a  share  is  the  person  liable  in  respect  thereof  (unless.  Who  is  liable, 
indeed,  it  has  been  validly  issued  as  a  paid-up  share),  and  suoh  holder  is  liable 
whether  he  is  the  beneficial  owner  or  a  mere  trustee,  and  whether  the  company  is  or 
is  not  cognizant  of  the  trust.     Chapman  and  Barber* s  eate,  3  Eq.  301.    The  cestui  que 
trtttt  cannot  be  made  liable  either  as  shareholder  or  as  a  contributory  (Buggs^  ease^ 

2  Dr.  k  Sm.  459 ;  Somervail  v.  Cree,  4  App.  Cas.  648),  for  there  is  no  privity  of 
contract  between  him  and  the  company. 

The  liability  of  the  registered  holder  to  pay  arises  in  most  cases  from  the  opera- 
tion of  sect.  16  of  the  Companies  Act,  1862,  which  expressly  provides  that  *'  all 
moneys  payable  by  any  member  to  the  company  in  pursuance  of  the  conditions  and 
regulations  of  the  company,  or  any  of  such  regulations  and  conditions,  shall  be 
deemed  to  be  a  debt  due  from  suoh  member  to  the  company  "  ;  and  the  regulations 
generally  provide  that  calls  and  instalments  made  payable  by  the  terms  of  issue 
shall  be  paid  when  due  by  the  holder  to  the  company.  See  **  Calls,*'  p.  526.  Some- 
times, however,  the  regulations  are  defective  in  this  respect,  and  in  such  cases  it  is 
necessary  to  resort  to  the  contract  under  which  the  shares  were  issued,  and  to  rely 
on  the  promise  therein  to  pay  the  whole  or  part  by  specified  instalments.  In  a 
winding-up  the  liability  to  pay  whatever  may  be  called  for  arises  under  sect.  88  of 
the  Companies  Act,  1862. 

Decisions  on  Sect  25  (now  repealed)  of  the  Companies 

Act,  1867. 

Sect  25  of  the  Companies  Act,  1867,  ran  as  follows : — **  Every  share  in  any  Filing  of 
company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to  contracts 
the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have  been  ^f^^^t^fiV 
otherwise  determined  by  a  contract  duly  made  in  writing  and  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  before  the  issue  of  suoh  shares." 

The  result  was  that,  to  use  Bo  wen,  L.  J.'s  language  in  London  CeUuloid  Co., 
39  C.  D.  204,  *'  there  is  a  statutory  liability  to  pay  the  whole  amount  in  cash,  which 
can  only  be  avoided  under  the  statute  in  one  way,  namely,  by  a  registered  con- 
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tract."  A  registered  oontraot  under  sect.  25  did  not,  howerer,  it  mnst  be  i 
bered,  exempt  the  shares  from  being  paid,  up  in  full ;  the  section  only  regulated 
the  mode  of  payment.  Per  Lindlej,  L.  J.,  In  re  Addleetone  linoleum  Co.  (1887), 
87  G.  D.  205.  It  did  not  affect  the  quantum  or  the  adequacy  of  the  consideration. 
That  was  regulated  by  the  Act  of  1862,  read  in  the  light  of  the  above  (p.  510) 
decisions. 

The  Companies  Act,  1898  (see  Appendix),  enabled  the  Court  to  grant  rdief  in 
relation  to  sect.  25  of  the  Companies  Act,  1867,  but  sect.  25  is  now  repealed  by 
sect.  33  of  the  Act  of  1900 ;  but  it  is  desirable  to  refer  to  some  ol  the  leading 
decisions  on  the  repealed  sections,  having  regard  to  the  peculiar  language  used  by 
tbe  repealing  section.    It  runs  as  follows : — 
33.— (1.)  Section  25  of  the  Companies  Act,  1867,  and  the  other  enactments  men- 
tioned in  the  schedule  to  this  Act  to  the  extent  specified  in  the  third 
column  of  that  schedule  are  hereby  repealed. 
(2.)  No  proceedings  under  section  25  of  the  Companies  Act,  1867,  shall  be 
oommenced  after  the  commencement  of  this  Act. 
This  provision — **  that  no  proceeding  under  sect.  25  shall  be  commenced  after  the 
commencement  of  this  Act"— may  not,  as  Bigby,  L.  J.,  pointed  out  in  BruUm  t. 
Bumey,  Limtd.^  (1901)  1  Ch.  637,  cover  the  entire  case.     <*  Suppoee,"  said  the  Lord 
Justice,  "  that  a  brewery  company  were  to  be  wound  up  and  there  were  surplns 
assets  of  which  the  appellants  desired  to  obtain  their  share :  though  no  proceedings 
could  be  taken  against  them  under  sect.  25,  is  it  dear  that  they  could  obtain  their 
share  of  the  assets  in  the  winding-up  ?   I  think  it  is  not  an  unreasonable  contention 
(whether  it  be  well  founded  or  not  it  is  not  necessary  now  to  decide)  that  in  the 
absence  of  a  contract  filed  under  sect.  25  they  would  not  be  able  to  obtain  their 
shares  of  the  assets  in  the  winding-up.    It  might  be  years  before  such  a  question 
arose,  and  meanwhile  the  shareholders  would  be  placed  in  a  difficult  position  and 
the  value  of  their  shares  might  be  seriously  imperilled."    From  this  position  they 
would  be  rescued  if  they  could  obtain,  either  before  or  in  the  winding-up,  relief  by 
being  allowed  to  file  a  proi>er  contract  or  memorandum  nune  pro  tune,    Henoe  the 
Court  in  the  case  cited  refused  to  treat  the  Act  of  1898  aa/unetue  <ifieio,  and  it  is 
more  than  probable  that  its  powers  may  be  invoked  in  many  cases  in  the  future. 
The  commonest  cases  for  relief  under  the  Companiee  Act,  1898,  are : — 

(a)  Where  no  contract  in  writing  at  all  was  filed  *'  at  or  before  the  issue  "  ol 

the  shares.  See  Jackson  ^  Co,,  (1899)  1  Ch.  348.  For  the  precise 
meaning  to  be  attached  to  the  words  **  at  or  before,"  see  I^umel  Minm§ 
Co,,  PeeVs  eate,  35  C.  D.  579,  and  Anglo-CoUmial  SyndieaU,  Zimtd.,  65 
L.  T.  847. 

(b)  Where  a  contract  was  filed  at  or  before  the  issue,  but  it  was  insufficient— 

(i)  Because  it  was  not  made  between  the  proper  parties.  See  J>akoM 
V.  DaUon  Time  Lock,  66  L.  T.  704 ;  Bartle/e  ease,  10  Ch.  157  ; 
Smith  y.  Brown,  (1896)  A.  C.  614  ;  PrUchard's  ease,  8  Ch.  960; 
Common  Petroleum  Co,,  (1895)  1  Ch.  759;  Transvaal  Bgplering 
Co.  y.  Albion  Transvaal  Gold  Mines,  (1899)  2  Ch.  370. 

(ii)  Because  it  was  not  signed  by  both  parties.  Nino  EberharH  Co., 
43  CD.  118. 

(ill)  Because  it  did  not  specify  or  correctly  specify  the  consideration 
or  the  general  nature  of  the  consideration.  Kharaskkoma, 
(1897)  2  Ch.  461  ;  Robert  Watson  ^  Co.,  (1899)  2  Ch.  509 ; 
8.  Frost  i  Co.,  (1898)  2  Ch.  556 ;  (1899)  2  Ch.  207  ;  Markkam 
and  Darter's  ease,  (1899)  2  Ch.  480 ;  Tom  TU  Cpele  Co,,  Fisher's 
ease,  15  T.  L.  B.  132 ;  W.  N.  (1899)  85 ;  MayU  Metal  Separatimy 
Syndicate,  W.  N«  (1898)  159 ;  Jackson  #  Co.,  (1899)  1  Ch.  348. 
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seot.  26. 


(iv)  Beoanfle  it  was  not  filed  ''  at  or  before  the  iflsne  of  the  shareB." 

See  9upraf  (a), 
(y)  Beoanse  it  did  not  state  the  number  of  shares  to  be  allotted  under 
it  or  gave  merelj  an  option  to  take  shares  instead  of  cash. 
Jaek9(m  ^  Co,,  supra;   CoolpardU  Mines,   14  T.  L.  B.   277; 
Transvaal  Exploring  Co.  y.  AUnon  Transvaal  Gold  Mines,  (1899) 
2  Oh.  370 ;  Delta  SyndieaUy  30  C.  D.  153 ;  Common  Fetroleum 
Engine  Co.,  (1895)  2  Gh.  759. 
(yI)  Because  the  shares  were  subscribed  in  the  memorandum  and  the 
only  contract  filed  was  filed  some  time  afterwards.   F.  W.  Jarvis 
^   Co.,   (1899)    1   Gh.    193;    Dalton  Time  Lock  Co.  t.  Dalton, 
66  L.  T.  704  (0.  A.) ;  Archibald  D.  Doumy,  Limited,  W.  N. 
(1900)  152 ;  and  Ebenezer  Timmins  ^  Son,  limited,  50  W.  B.  184  ; 
and  see  HartUy^s  ease,  10  Gh.  157,  and  Whitehead  Brothers, 
(1899)  1  Gh.  184. 
(yii)  Where  the  shares  though  treated  in  the  books  as  paid  up  in  cash 
were,  in  fact,  issued  and  credited  for  a  consideration  other  than 
cash. 
The  section  used  the  term  **  cash."    This  did  not  mean  ezclusiYely  current  coin.  Keaninff  of 
If  the  company  owed  to  A.  100/.,  presently  payable,  and  A.  owed  the  company  ^^^f®^^   ^" 
100/.,  also  presently  payable  in  respect  of  his  shares,  and  it  was  agreed  between 
the  parties  that  the  one  sum  should  be  set  off  against  the  other,  ibat  amounted  to 
payment  in  cash  within  the  section.    It  was  not  necessary  to  go  through  the  idle 
form  of  the  company  handing  the  100/.  over  and  the  allottee  handing  it  back  again. 
Bpairgo^s  ease,  8  Gh.  407  ;  Whitens  case,  12  G.  D.  517.    Some  doubts  were  thrown  on 
these  cases  by  Lord  Halsbury's  obserrations  in  Johannesburg  Hotel  Co.,  (1891)  1  Gh. 
at  p.  129  (0.  A.) ;  but  the  Piiyy  Gouncil  has  recently  expressed  a  yery  clear  opinion 
that  Spoirgo^s  ease  was  rightly  decided.    Laroeque  y.  Beauehemin,  (1897)  A.  G.  858  ; 
North  Sydney  Investment  Co.,  (1899)  A.  G.  263.    See  also  Barrow's  ease,  14  G.  D. 
482  ;  Coolgardie  Mines,  14  L.  T.  B.  278 ;  Jackson  #  Co.,  (1899)  1  Gh.  348 ;  Transvaal 
Exploring  Co.  y.  Albion  Transvaal  Gold  Mines,  (1899)  2  Gh.  370;  and  Eastern  and 
Australian  Steamship  Co.,  68  L.  T.  321. 

As  to  cases  where  the  company  is  estopped  by  certificate  from  alleging  that  shares 
haye  not  been  fully  paid,  see  p.  506. 

As  to  the  construction  of  particular  words  in  the  Act,  the  following  cases  may  be 
usefully  referred  to : — 

**  Gredited  as  fully  or  partly  paid  for  a  consideration  other  than  cash."  Means 
in  consideration  of  property  or  senrioee  or  other  benefits  which  the  company  agrees 
to  take  in  payment  instead  of  cash.  Tom  Tit  Cycle  Co.,  FisherU  case,  15  T.  L.  B. 
132;  W.N.  (1899)35. 

*<  The  company  or  any  person  interested  in  such  shares  or  any  of  them  may 
apply."     See  Whitefriars  Financial  Co.,  (1899)  1  Gh.  189. 

**  The  Gourt "  means  the  Gourt  haying  jurisdiction  under  sect.  35  of  the  Act  of 
1862.    Lueky  Ouss,  Limited,  70  L.  T,  722  ;  Reeves  ^  Son,  (1899)  1  Gh.  184. 

'*  Accidental  or  due  to  inadyertence."  Lucky  Guss,  supra;  Jackson  ^  Co.,  (1899) 
1  Gh.  348 ;  Tom  Tit  Cycle  Co.,  15  T.  L.  B.  132 ;  W.  N.  (1899)  35. 

"  Or  that  for  any  reason  it  is  just  and  equitable  to  grant  relief."  Boxburghe 
Frees,  (1899)  1  Gh.  210. 

*<  Either  before  or  after  an  order  has  been  made  or  an  efleotiye  resolution  has 
been  passed."     Welton  y.  Sqffery,  (1897)  A.  G.  299. 

*<  On  such  tenns  and  conditions."    See  May's  Metal  Co.,  W.  N.  (1898)  159 ;  Tom 
Tit  Cycle  Co.,  W.  N.  (1899)  85 ;  Farmer's,  Limited,  (1900)  2  Gh.  442. 
**  Jb  satisfied  that  the  filing  of  the  requisite  contract  would  cause  delay  or  incon- 
P.  L  L 
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Form  453. 

List  of  oon- 
tribatories  to 
be  made  out 
by  liquidator. 
Form  42  of 
1900. 


reikience  or  is  impraotioable."  See  Jaekson  ^  Co.,  (1899)  1  C9i.  192 ;  Eee9et  f  Som, 
(1899)  1  Ch.  192. 

The  application  in  the  Chanoery  Diyision  is  commonly  made  by  motion,  bnt  may 
properly  be  by  summons  adjourned  into  Court  {IH{ffln  y.  Mexican  Gold  Co.^  W.  N. 
(1899)  116  ;  JFhitefriart  Financial  Co.,  (1899)  1  Ch.  184 ;  Me  Dawson,  W.  N.  (1889) 
222)  ;  in  the  winding-up  Court  it  should  be  in  Court.  Conceuiona  Acquintions 
Syndicate,  68  L.  J.  Ch.  49. 

The  application  must  be  supported  by  affidavit.  The  affidayit  must  not  barely 
state  that  the  omidsion  to  file  was  accidental  or  due  to  inadvertenoe,  but  must  set 
out  the  drcumstanoes.  Victoria  Brick  Worka,  W.  N.  (1898)  162;  see,  further, 
Company  Precedents,  8th  ed.,  Part  I.,  pp.  1261—1270. 

Under  sect.  7  of  the  Companies  Act,  1900,  a  contract  and  a  return  haire  to  be 
filed  within  one  month  after  the  allotment  of  shares  *'  in  whole  or  in  part  for  a 
consideration  other  than  cash.''  But,  in  ease  of  default,  there  is  no  provision  that 
the  shares  are  to  be  deemed  to  be  allotted  on  a  cash  basis.  Penalties  are,  however, 
imposed  in  case  of  default  on  officers  of  the  company.  This  default  is  not  cme 
which  comes  within  the  Act  of  1898,  but  Walton  and  Bucknill,  JJ.,  as  vacation 
judges,  have,  nevertheless,  made  orders  extending  the  time  for  filing.  Mowar^a 
Stores,  47  S.  J.  768;  Marconi,  ^.  Co,^  "Times,*'  Sept.  17,  1903. 


Machinery  for  Fixing  and  Enforcing  Contributories' 

Liability. 

As  to  the  neoeisity  for  using  this  method  of  prooedure,  see  Wragg,  LimiUA^  (1897) 
1  Ch.  796,  802. 


The  following  is  a  list  of  the  contributories  of  the  aboye-named  coji 
made  out  by  me  from  the  books  and  papers  of  the  sd  coy,  together 
with  their  respective  addresses  and  the  number  of  shares  [or  extent  of 
interest]  to  be  attributed  to  each,  so  far  as  I  have  been  able  to  make 
out  or  ascertain  the  same. 

In  the  first  part  of  the  list  the  persons  who  are  contributories  in 
their  own  right  are  distinguished. 

In  the  second  part  of  the  sd  list  the  persons  who  are  contributories 
as  being  representatives  of,  or  being  liable  to,  the  debts  of  others  are 
distinguished. 


Dated  this 


day  of  ■ 


19—. 


A.  B.,  {OffRecr  ant]  Liqr, 
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[^A  second  sheet  is  as  foUowSy  and  this  is  followed  hy  as  many  similar 
sheets  as  are  necessary  to  include  contributories  in  their  own  right  ] 

In  the  matter  of  the Coy,  Limtd. 

FiBST  Part — Oontetbutobies  m  their  Own  Eight. 


Serial 
Number  in 

List. 


Name. 


Address. 


Deeoription. 


In  what 
character 
included. 


Number  of  Shares 

(or  extent  of 

Interest). 


[/n  practice^  separate  sheets  of  representative  contributories  are  annexed 

as  follows ;] 

In  the  matter  of  the Coy,  Limtd. 

Seooitd  Part — Contributories  as  BEma  Befbbsentatives  of  or 

LIABLB  TO  THB  DeBTS  OF  OtHEBS. 

lAdd  Tabular  Form  as  in  First  Part."] 

The  nsnal  entry  in  the  fifth  column  of  the  first  part  is  now  **  In  own  right,"  Entries, 
and  in  the  fifth  oolnmn  of  the  second  part,  *'  As  the  ezeontor  of  A.  B.,  deoeased," 
or  <*  As  the  adndnistratoir  of  A.  B.,  deceased,''  or  '*  As  the  trustee  in  bankruptcy  of 
C,  a  member." 

Take  oare  that  the  serial  number  once  assigned  to  a  contributory  is  always  Serial 
assigned  to  him  thronghout  the  proceedings.  number. 

The  names,  addresses,  and  descriptions  contained  in  the  company's  register  of 
members  should  be  accurately  transcribed.  '*  Oare  of  "  is  a  sufficient  address,  if  so 
entered  in  the  regfister. 

In  preparing  the  list  of  contributories  the  liquidator  should  carefuUy  search  the  Preparation 
register  of  members  (see  fupra)  and  other  books  and  papers,  and  should  frame  the  ^^  ^i^^- 
list  with  due  regard  to  the  rules  laid  down  tifpra,  pp.  4  98, 602  et  seq,  Primd  faciei  all 
persons  on  the  register  of  members  should  be  enterod  in  the  list,  but  the  liquidator 
ihonld  look  into  eaoh  case,  and  if  he  is  satisfied  that  a  name  is  improperly  on  the 
register  he  should  omit  it  from  the  list.  See  cases  in  Table  I.  above.  On  the 
other  hand,  ho  should  ascertain  whether  there  are  cases  in  which  names  not  on 
the  register  should  be  entered  in  the  list  (see  Table  III.  abore) ;  and  whether  shares 
entered  as  paid  up  are  really  paid  np,  and  in  particular  whether  sect.  25  of  the  Act 
of  1867,  if  applicable,  touches  the  matter ;  see  p.  611,  tupra. 


{Title.) 


Form  464. 


Take  notice  that  I,  the  liqr  of  the  above-named  coy,  have  appointed  Notioeto 

the  day  ol ,  19 — ,  at of  the  dock  in  the noon,  ^f  appoint- 

at  [insert  place  of  (^ointment']  ,  in  the  county  of ,  to  settle  ment  to  settio 

ll2 
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lint  of  oon- 
tributories. 
Form  43  of 
1903. 


the  list  of  the  oontributoriee  of  the  above-named  coy,  made  out 
by  me,  purBuant  to  the  Cos  Acts,  1862  to  1900,  and  the  rules 
thereunder,  and  that  you  are  included  in  such  list  in  the  character 
and  for  the  number  of  shares  \_or  extent  of  interest]  stated  below, 
and  if  no  sufficient  cause  is  shown  by  you  to  the  contrary 
at  the  time  and  place  afisd,  the  list  will  be  settled,  including  yon 
therein. 
Dated  this  —  day  of  — ^,  19 — . 

[A.  B.  C,  Off  Rear  and^  Liqr, 
33,  Oarey  Street,  Lincoln's  Inn,  London,  W.C. 

To  Mr.  A.  B.  [and  to  Mr.  0.  D.,  his  solor]. 

\^Add  Tabular  Form  as  in  Form  463,  %n$erHng  name,  Sfc.  of  Mr.  A,  B,"] 


Doonments 
required  at 
setuing  list. 

Books. 


Evidence. 

Liquidator's 
duty. 


Doubtful 


Application 
to  yary  list. 

Costs. 


The  above  form  is  Form  43,  varied  to  suit  the  case  of  the  official  reodver. 

See  Rules  81  and  82  of  1903,  supra,  p.  503. 

Where  the  official  receiver  is  liquidator  he  usually  gives  seven  dear  days'  notice. 

At  the  time  and  place  appointed  to  settle  the  list  of  contributories,  the  following 
will  or  may  be  required : — 

(1)  The  list,  Form  453 ;  (2)  Copy  memorandum  and  artidee ;  (3)  Register  of 
members  and  transfers ;  (4)  Applications  for  diaree ;  (5)  Record  of  notices  of  allot- 
ment given ;  (6)  Share  ledgers ;  (7)  Minute  books,  and  any  other  books  relating  to 
the  members. 

It  is  not  now  the  practice  on  settling  the  list  for  the  liquidator  (at  any  rate,  when 
the  official  receiver  fills  that  office)  to  produce  an  affidavit  identifying  the  company's 
books,  as  in  Form  100. 

As  regards  opposed  cases,  the  evidence  to  fix  the  alleged  contributory  is  prodooed, 
and  then  the  alleged  contributory  produces  his  evidence  in  opposition. 

The  evidence  is  usually  by  affidavit,  and  when  the  liquidator  has  gone  into  it  he 
gives  his  decision.  The  liquidator  in  deciding  diould  have  due  regard  to  the  evi- 
dence and  the  law.  In  a  proper  case  the  name  should  be  struck  off.  Where  it  is 
dear  that  the  alleged  contributory  is  liable  he  should  of  course  be  settled  on  the 
list.  Where  it  is  doubtful  whether  he  is  liable  he  diould,  as  a  general  rule,  be 
setded  on  the  list,  and  left  to  take  steps  under  Rule  83  of  1903  to  have  the  list 
varied.  Sometimes,  however,  when  the  liability  of  a  dass  is  in  questicm,  it  is  con- 
venient to  issue  a  summons  asking  for  a  declaration  of  liability,  but  even  then  it 
is  wrong  to  add  a  claim  for  payment  ol  the  amount.  Payment  should  be  obtained 
in  the  manner  pointed  out  bdow.  £.  /.  Wragg,  Limited,  (1897)  1  Ch.  796,  802. 
If  the  contributory  thinks  fit  he  can  wait  until  the  certificate  has  been  filed,  and 
within  twenty-one  days  after  notice  that  he  has  been  placed  on  the  list  finally,  take 
out  a  summons  to  vary  the  list.    R.  83  of  1903.    As  to  discovery,  infra. 

If  an  alleged  contributory  is  dissatisfied  with  the  liquidator's  decision  he  may 
take  out  a  summons  at  once  to  strike  his  name  off  the  list,  and  if  necessary,  the 
summons  is  adjourned  into  Court.    See  Forms  461,  464. 

The  liquidator  appears  to  have  no  power  to  make  any  order  as  to  costs,  dtber  in 
favour  of  or  against  a  contributory ;  but  there  seems  to  be  no  reason  why  an  alleged 
contributory  who  has  successfully  disputed  his  liability  diould  not  apply  in  the 
winding-up  for  payment  of  his  costs ;  but  only  out  of  the  assets— not  against  the 
liquidator  personally.    SoMmry-Jwrn  and  DM 9  ease  (2),  (1895)  1  Ch.  288. 
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{Title.)  Form  456. 

I,  A.  B.,  a  derk  in  the  department  of  the  off  recr  in  cos  liquidation  Affidavit  of 
[or  as  the  case  may  be"],  make  oath  and  say  as  follows  : —  notloM^of 

1.  That  I  did  on  the day  of ,  19—,  send  to  each  con-  appointment 

tributory  mentd  in  the  list  of  contributories  made  out  by  the  off  recr  ^f  oontribu- 
and  liqr  [or  by  0.  D.,  the  liqr  of  the  above-named  coy]  on  the toriee. 

day  of ,  19 — ,  and  now  on  the  file  of  proceedings  of  the  above-  ^^""^  **  ^ 

named  coy,  at  the  address  appearing  in  such  list,  a  notice  of  the  time 
and  the  place  of  the  appointment  to  settle  a  list  of  contributories  in  the 
form  hereunto  annexed,  marked  '*  A,"  except  that  in  the  tabular  form 
at  the  foot  of  such  copies  resply  I  inserted  the  number,  name,  address, 
description,  in  what  character  included  and  number  of  shares  [or 
extent  of  interest]  of  the  person  on  whom  such  copy  of  the  said  notice 
was  served. 

2.  That  I  sent  the  said  notices  by  putting  the  same  prepaid  into  the 

poet  office  at ,  before  the  hour  of o'clock  in  the noon  on 

the  sd  day  l_or  where  the  off  recr  is  liqr,  that  I  sent  the  said  notices  by 
putting  the  same  into  the  official  letter  bag  provided  by  the  Postmaster- 
General  for  the  department  of  the  off  recr  in  cos  liquidation,  before 
the  hour  of  5.30  o'clock  in  the  afternoon  of  the  sd  day]. 

Sworn  at ,  in  the  county  of 

Middlesex,  this day  of , 

19—. 

Before  me,  X.  Y.,  a  Commissioner  to  administer  Oaths  in  the 
Supreme  Court  of  Judicature  in  England. 

The  above  is  the  form  used  when  the  offioial  receiyer  is  Hqnidator,  and  is  based 
on  Form  27  of  1862.  The  exhibit  A.  is,  under  the  present  practice,  a  copy  of  the 
ndtioe  sent  to  the  particular  contributory. 


(Title.)  Perm  466. 

Pursuant  to  the  Cos  Acts,  1862  to  1900,  and  to  the  Bules  made  Certificate  of 
thereunder,  I,  the  undersigned,  being  the  liqr  of  the  above-named  ^Ssett'e- 
coy,  hby  certify  that  the  result  of  the  settlement  of  the  list  of  con-  ment  of  tihe 
tributories  of  the  above-named  coy,  so  far  as  the  sd  list  has  been  ^ij^Jori<M 
settled,  up  to  the  date  of  this  certificate,  is  as  follows : —  porm  45  of 

1.  The  several  persons  whose  names  are  set  forth  in  the  second  1^03,  See 
column  of  the  First  Schedule  hto  have  been  included  in  the  sd  list  of  ^qqI^ 
oontributories  as  contributories  of  the  sd  coy  in  respect  of  the  number 
of  shares  [^or  extent  of  interest]  set  opposite  the  names  of  such  con- 
tributories resply  in  the  sd  schedule.  I  have,  in  the  first  part  of  the 
sd  schedule,  distinguished  such  of  the  said  several  persons  included  in 
the  sd  list  as  are  contributories  in  their  own  right.    I  have,  in  the 
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second  part  of  the  sd  schedule,  distmguished  such  of  the  sd  Beveral 
persons  included  in  the  sd  list  as  are  contributories  as  being  represen- 
tatives of  or  being  liable  to  the  debts  of  others. 

2.  The  several  persons  whose  names  are  set  forth  in  the  second 
column  of  the  Secon.d  Schedule  hto  have  been  excluded  from  the  sd 
list  of  contributories. 

3.  I  have,  in  the  seventh  column  of  the  sd  First  and  Second  Schedules, 
set  forth  opposite  the  name  of  each  of  the  several  persons  resply  the 
date  when  such  person  was  included  iu  or  excluded  from  the  sd  list  of 
contributories. 

4.  Before  settling  the  sd  list,  I  was  satisfied  by  the  aflft  of , 

derk  to ,  duly  filed  with  the  proceedings  herein,  that  notice  was 

duly  sent  by  post  to  each  of  the  persons  mentd  in  the  sd  list,  informing 
him  that  he  was  included  in  such  list  in  the  character  and  for  the 
number  of  shares  \_or  extent  of  interest]  stated  therein,  and  of  the  day 
appointed  for  finally  settling  the  sd  list. 

[2b  ihi8,  in  practice^  are  annexed  three  eaparaie  sheetSf  aefoUowe :] 

In  Idle  matter  of  the Ooy,  Limtd. 

The  FiBST  Schedule  above  referred  to. 

FmST  PaET — GOKTBIBUTORIBS  IN  THEIB  OWN  ElGHT. 


Serial 

Number  in 

List. 


Name. 


Addieo. 


Deeoription. 


In  what 
character 
indnded. 


Number  of 

Shares  (or  extent 

of  Interest). 


Date  when 

tfM»iT)jdf!'^  ii 

the  list 


Serial 
nmnber. 


In  the  matter  of  the Ooy,  limtd. 

The  First  Schedule  above  referred  to. 

Second  Part — Contributories  as  being  Eepresentatives  of  or 
Liable  to  the  Debts  of  Others. 

[^Here  follow  seven  columns,  headed  as  aboveJ] 

In  the  matter  of  the Ooy,  Limtd. 

The  Seoond  Schedule  above  referred  to. 

[^Here  follow  seven  columns,  hettded  as  above,  except  that  column  5  is 
headed  "  In  what  character  proposed  to  be  included,"  and  column  7  is 
headed  **  Date  when  excluded  from  the  list."] 

Dated  this day  of ,  19 — . 

(Signed)        ,  liqr. 

In  the  abore  fozm  each  contributory  ahoold  have  the  aerial  number  origSnalTy 
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aflngned  to  him  in  Form  453,  and  the  names  in  each  division  shotild  be  in  alphabetical 

order  according  to  surnames.    Under  the  old  practice  it  was  usual  to  add  a  further 

paragraph  where  necessary,  stating  that  **  the  several  persons  whose  names  are  set 

forth  in  the  third  schedule  hereto  are  alleged  to  be  contributories,  but  these  cases  Cases  left 

have  not  yet  been  adjudicated  on  "  ;  so  that  when  a  call  was  made  it  might  be  seen  open. 

that  the  disputes,  even  if  settled  in  favour  of  the  liquidator,  would  not  reduce  the  call. 


In  the  matter  of  the  Oompanies  Aots,  1862  to  1900, 
and 

In  the  matter  of . 

Take  notice  that  I, [A.  B.  C,  off  recr],  the  liqr  of  the  above- 
named  coy,  have,  by  certificate  dated  the  day  of  ,  19 — , 

under  my  hand,  finally  settled  the  list  of  contributories  of  the  sd  coy, 
and  that  you  are  included  in  such  list  in  the  character  and  for  the 
number  of  shares  [^or  extent  of  interest]  stated  below. 

Any  applioon  by  you  to  vary  the  sd  list  of  contributories,  or  that 
your  name  may  be  excluded  therefrom,  must  be  made  by  you  to  the 
Ct  [by  summons]  within  twenty-one  days  from  the  service  on  you  of 
this  notice,  or  the  same  will  not  be  entertained. 

The  sd  list  may  be  inspected  by  you  at  my  office  at  [^siaie  (uidress], 
on  any  day  between  the  hours  of  ten  and  two  o'clock. 

Dated  this day  of ,  19 — . 

A.  B.  0.,  lOfrecr  and']  liqr. 
To  Mr. [or  to  Mr. ^  his  solor]. 


Form  457. 

Notice  to 
contributory 
of  final  settle- 
ment of  list 
of  contribu- 
tories, and 
that  his  name 
is  included.    * 
Form  46  of 
1903. 


No.  in 
list. 


Name. 


Address. 


Description. 


In  what 
character 
included. 


Number  of  Shares 

ipr  extent  ol 

Interest). 


Having  regard  to  Rule  83,  infrat  the  words  "  by  summons  "  should  be  inserted  in 
the  aboye  form. 

See  Bules  83,  84,  and  85  of  1903,  »upra. 


{Title.)  Perm  468. 

I,  ,  of  [No.  33,  Carey  Street,  Lincoln's  Inn,  London,  W.O.],  Affidavit  of"" 

clerk  to  [the  off  recr  and  liqr  of  the  above-named  coy],  make  oath  and  service  of 

J.  ,,  notice  to  con- 

say  as  follows :—  tributory. 

[la.  The  first  six  columns  of  the  schedule  now  produced  and  shown  to  Form  48  of 

me  and  marked  with  the  letter  '*  A,"  contain  a  true!  copy  of  the  list  of  ^®^^- 
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contributories  of  the  sd  coy,  made  out  by  the  [off  recr  and]  liqr  of  the 

coy  on  the day  of ,  19 — ,  and  now  on  the  file  of  pioceedingB 

of  the  sd  coy,  as  I  know  from  having,  on  the day  of ,  19 — , 

examined  and  compared  the  sd  schedule  with  the  sd  list.] 

1.  I  did  on  the day  of  ,  19 — ,  in  the  manner  hnftr  mentd, 

serve  a  true  copy  of  the  notice  now  produced  and  shown  to  me  and 
marked  "  A,"  upon  each  of  the  respive  persons  whose  names,  addresses, 
and  descriptions  appear  in  the  second,  third,  and  fourth  oolumns  of 
the  First  Schedule  to  the  list  of  contributories  of  the  sd  coy  made  out  by 

the  [off  recr  and]  liqr  of  the  coy  on  the day  of ,  and  now  on  the 

file  of  proceedings  of  the  sd  coy,  except  that  in  the  tabular  form  at  the 
foot  of  such  copies  resply  I  inserted  the  number  on  list,  name,  address, 
description,  in  what  character  included,  and  number  of  shares  [or 
extent  of  interest]  of  the  person  on  whom  such  copy  of  the  sd  notioe 
was  served,  in  the  same  words  and  fig^es  as  the  same  parlars  are  set 
forth  in  the  sd  schedule  marked  *'  A." 

2.  I  served  the  sd  respive  copies  of  the  sd  notioe  by  putting  such 
copies  resply  [into  envelopes^,  duly  addressed  to  such  persons  resply, 
according  to  their  respive  names  and  addresses  appearing  in  the  sd 
schedule  marked  ''A,"  [b^  placing  the  same  prepaid  in  the  post  office 

at ,  before  the  hour  of  o'clock  in  the  noon  of  the  sd 

day  of ,  19 — .] 

Sworn,  &c. 

Para,  la  of  the  above  form  does  not  appear  in  Form  48  of  1903,  bnt  in  the  oaae 
of  an  outside  liquidator  it  is  commonly  inserted,  and  in  the  next  paragraph  the 
reference  is  to  the  oolunms  of  **  the  schedule  marked  A,*'  and  the  schedule  will  ran 
as  below. 


Form  469. 


'A." 


The  schedule        This  Schedule  marked  ''  A ''  was  produced  and  shown  to ,  and 

refened  to  in    jg  the  same  schedule  as  is  referred  to  in  his  afft  sworn  before  me  this 
last  form.  _         . 

day  of ,  19—. 

{Signed) . 


Number 
on  List. 


2. 
Name. 


3. 
Address. 


Description. 


6. 

In  what 
character 
included. 


6. 

Number  of  Shares 

(or  extent  of 

Interest). 
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{TiiU,)  Form  460. 

1.  The  following  is  a  list  of  persons  who,  since  making  out  the  list  of  Supplemental 

contributories  herein,  dated  the day  of ,  19 — ,  I  have  ascer-  tributories. 

tained  are,  or  have  been,  holders  of  shares  in  [or  members  of]  the  Form  47  of 
above-named  ooy,  and  to  the  best  of  my  judgment  are  contributories  ^^^3. 

of  the  sd  coy : — 

2.  The  sd  supplemental  list  contains  the  names  of  such  persons, 
together  with  their  respive  addresses  and  the  number  of  shares  [or 
extent  of  interest]  to  be  attributed  to  each. 

3.  In  the  first  part  of  the  sd  list  such  of  the  sd  persons  as  are  con- 
tributories in  their  own  right  are  distinguished. 

4.  In  the  second  part  of  the  said  list  such  of  the  sd  persons  as  are 
contributories  as  being  representatives  of,  or  being  liable  to  the  debts 
of  others,  are  distinguished. 

Dated  the day  of ,  19 — . 

[_Offrecr  aruf]  Uqr, 

\_ThB  supplemental  list  is  to  he  made  out  in  the  same  form  as  original  list.^ 

The  above  \a  Form  49  of  1903,  as  varied  when  the  official  receiver  acts  as  liqui- 
dator. In  Form  49,  the  clause  beginning  '*  The  following  "  is  numbered  1,  and  the 
following  dauses  are  numbered  2,  3,  4. 


Let,  &c.  [see  Form  10],  on  the  hearing  of  an  applicon  on  the  part  of   Form  461. 

A.  B.,  of ,  for  an  order  that  the  list  of  contributories  of  the  above-  Summons  to" 

named  coy,  and  the  liqr's  certificate  finally  settling  the  same,  may  be  rectify  list, 
varied  by  excluding  the  name  of  the  applicant  therefrom,  and  that  the 
liqr  may  be  ordered  to  pay  to  the  applicant  the  costs  of  this  applicon. 


I,  &C.J  make  oath  and  say  as  follows : —  Form  462. 

1.  On  the day  of I  received  from  the  liqr  of  the  above-  Affidavit  on" 

named  coy  a  notice  that  he  had  included  me  in  the  list  of  oontribu-  application  to 
tones  of  the  above-named  ooy.    The  sd  notice  is  now  exhibited  to  me  '^^^'^'^ 
marked . 

2.  In  response  to  the  sd  notice  I  wrote  and  sent  to  the  sd  liqr  a 
letter  informing  him  of  the  fact  that  I  was  not  a  shareholder  in  the 
sd  coy,  and  that  I  had  never  agreed  to  take  any  shares  therein  or 
authorized  the  placing  of  my  name  on  the  register  of  members,  and 
that  I  protested  against  my  name  being  included  in  the  list  of  con- 
tributories.  A  copy  of  my  sd  letter  is  now  exhibited  to  me  marked . 

8.  On  the  -^ —  of  I  received  from  the  sd  liqr  the  notice 

exhibited  to  me  marked ,  from  which  it  appears  that  the  sd  liqr 

has  in  fact  included  me  in  the  sd  list  as  a  present  member  in  respect 
of shares. 
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i.  I  am  not,  and  never  have  been,  a  member  of  the  sd  coy.  I  never 
applied  for  or  authorized  any  other  person  to  apply  on  my  behalf  for 
shares  in  the  sd  coy,  and  I  never  received  any  notice  of  allotment  of 
shares,  and  I  w£i8  not  aware  until  I  received  the  notice  referred  to  in 
the  first  paragraph  of  this  aM  that  there  w£i8  any  suggestion  that  I 
was  a  member  of  the  sd  coy. 

5.  I  understand  that  it  is  alleged  that  B.,  of ,  applied  for  the 

sd shares  in  my  name  and  on  my  behalf,  but  I  say  that  if  this  be 

so,  the  applicon  was  made  without  my  knowledge  or  authority,  and 
that  I  have  never  adopted  or  ratified  the  act. 

The  above  form  is  only  an  example.  The  contents  of  the  affidavit  will  vary  with 
the  facts  of  each  case. 


Form  463. 

Order  on  ap- 
plication to 
vary  list  of 
contribn- 
tories. 
Form  49  of 
1890. 


Costs. 


(Title.) 

Upon  the  applicon  of  W.  N.  to  review  or  vary  the  list  of  contribu- 
tories  of  the  sd  coy  in  respect  of  the  inclusion  of  the  sd  W.  N.  therein, 
and  that  his  name  may  be  excluded  therefrom  [or  as  the  caee  may  be"], 
and  upon  hearing,  &c.,  and  upon  reading,  &c..  It  is  ordered  that  the 
name  of  the  sd  W.  N.  be  excluded  from  the  sd  list  of  oontributories, 

or  may  be  included  in  the  sd  list  of  contributories  for shares  [or 

as  the  case  may  he"]  [or  the  Ct  doth  not  think  fit  to  make  any  order  on 
the  sd  applicon,  except  that  the  said  W.  N.  do  pay  to  the  liqr  of  the  sd 

coy  his  costs  of  this  applicon,  to  be  taxed  by in  case  the  parties 

differ]. 

This  is  practically  identical  with  the  Form  (32  of  1862)  of  order  on  an  application 
to  vary  the  list. 

The  costs  of  a  person  unsocoessfolly  dispnting  his  liability  as  a  oontribatoxy 
mnst,  as  a.  role,  be  paid  by  the  contribatory.  OowerU  eate,  6  £q.  77 ;  Andrew*8 
ease,  3  Oh.  161. 

If  the  alleged  contribatory  snooessfally  disputes  his  liability,  he  will  get  his  costs. 
ITation^s  ease,  3  Eq.  77,  and  Forms  464  and  465,  mfrtk  As  to  the  form  of  order 
and  priority,  if  costs  are  given  him,  Salisbury ^Jonet^  ease  (2),  (1895)  1  (2h.  833; 
L<mdon  MetaUurgieal  Co.,  (1895)  1  Ch.  758;  H(me  Investment  Co,,  14  G.  D.  167; 
Dominion  of  Canada  Co.,  27  C.  Div.  33 ;  North  Buckley  Co.,  24  S.  J.  835. 

For  ordor  varying  supplemental  list,  see  Syria  Ottoman  Bail.  Co,  (00186  of  1894), 
Hood,  Reg.,  19th  Nov.,  1895. 


Order  to 
strike  off. 


Form  46i.  Upon  the  applicon  of  S.,  &c.,  Order  that  the  name  of  the  sd  8.  be 
struck  off  the  list  of  contributories  of  the  sd  coy ;  And  order  that  B., 
the  off  liqr,  pay  to  the  sd  S.  his  costs  of  this  applicon  to  be  taxed ;  And 
ord^  that  the  off  liqr  be  allowed  the  amoimt  so  pd  out  of  the  assets  of 
the  coy.     Land  Loan,  ^c.  Co.,  Kay,  J.,  5th  April,  1886.    B.  447. 

Very  commonly  the  order  in  sach  cases  directs  the  liquidator  to  pay  the  costs  out 
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(if  the  a8»eti  of  the  company,  and  to  be  allowed  the  same.  See  8elf-Aeting  Setoing 
Machine  Go.,  Pearson,  J.,  6th  April,  1886.  B.  454  ;  Marseillee  Rail.  Co.,  30  Gh.  D. 
598 ;  Ex  parte  Bentley,  12  Oh.  D.  857  ;  SaHebmy-Jonea'  ease  (2),  eupra. 


Upon  the  applioon  of  Mrs.  E.  L.,  of,  &c.,  married  woman,  by  sum-   Form  465. 


mens,  dated  the  20th  May,  1892,  and  upon  hearing  the  solors  for  the  Order  vi 


applicant,  and  C.  J.  S.,  the  off  recr  and  liqr  of  the  above-named  coy,  ^S !     , 
appearing  in  person,  and  upon  reading  the  certificate  of  the  [assistant]  certiftoate 
off  recr  [acting  for  the  sd  off  recr  and  liqr],  dated  the  5th  day  of  May,  settling  Ust 
1892,  It  is  ordered  that  the  sd  [assistant]  off  recr's  certificate  be  varied  tories. 
by  excluding  the  name  of  the  applicant  from  the  first  part  of  the  first 
schedule  to  such  certificate.    And  it  is  ordered  that  the  sd  0.  J.  S., 
as  such  off  recr  and  liqr,  do  out  of  the  assets  of  the  sd  coy  pay  to  the 
applicant  the  sum  of  2L  2s,  for  the  ascertained  amount  of  her  costs  of 
this  applicon.     Groomhridge  and  Sons  (1891,  G.  44),  Chitty,  J.,  24th 
May,  1892.    A.  832.     And  see   Washington  Diamofid  Co,  (1891,  W. 
0309),  V.  Williams,  J.,  19th  May,  1893. 


Upon  the  applicon  of  D.,  &c.,  and  upon  hearing,  &c..  It  is  ordered   Form  466. 
that  [name  be  excluded].     And  it  is  ordered  that  the  [off]  liqr  do  pay  Order  vary- 
to  the  sd  D.  16/.  lOs,  Id,,  the  ascertained  costs  of  the  sd  D.  of  this  ing  certificate 
appHcon.    Bryn-y-F/eran  Co,,  Bacon,  V.-O.,  10th  April,  1883.    A.  612.  ^J'*^''^^ 

Under  the  old  pnuitioe  the  oertifioate  of  the  chief  clerk  was  not  phynoally  altered. 
Fox  T.  Bearblock,  30  W.  B.  842. 


Upon  the  applicon  of  the  [off]  liqr  of  coy  to  settle  the  list  of  con-   Form  467. 
tributories  made  out  by  him  and  left  at  the  chambers  of  the  Mcwter  of  Mother  ordw 

the  Bolls,  wherein  the  name  of  E.,  of ,  has  been  included  as  a  to  strike  name 

memb^  holding  twenty-four  shares,  to  fix  the  name  of  the  sd  E.  upon  ^  ^^' 
Budi  list,  and  upon  reading,  &c.,  Ord^  that  the  name  of  the  sd  E.  be 
struck  off  the  list  of  contributories  for  unpaid  shares.  And  order  that 
the  sd  [off]  liqr  do  pay  to  the  sd  E.  the  sum  of  14/.  10«.  6(/.,  being  the 
ascertained  amount  of  his  costs  of  this  applicon.  SotUhiea  Floral  Hall 
Co.,  M.  B.,  26th  June,  1877.    B.  1453. 


IJpon  the  applicon  d  F.  by  summons,  dated,  &c.,  and  upon  hearing  porm  468. 
the  solors  for  the  applicant  and  B.  the  off  recr  and  liqr  of  the  above- 


named  ooy  in  person,  and  upon  reading  the  order  to  wind  up  the  sd  r^^^ 
ooy,  dated,  &c.,  and  the  certificate  of  the  sd  B.  of  the  settlement  of  the  lorm.) 


Digitized  by 


Google 


S24  WINDING-UP  BY  THE  OOUET.      [ChAP.  XXXVlll- 

list  of  contributories  of  the  sd  007,  dated,  &c..  It  is  ordered  that  the 
list  of  contributories  of  the  sd  coy  and  the  liqr's  certificate  finally 
settling  the  same  be  varied  by  excluding  the  name  of  the  sd  applicant 
therefrom.  British  Gokf/ields  of  West  Africa,  00363  of  1897,  Hood, 
Eeg.,  Oct.  24th,  1898. 


Form  469.        Upon  the  applicon  of  T.  to  review  [or  vary]  the  list  of  contributories 
Order  to  place  ^^  ^7  ^  respect  of  the  inclusion  of  the  sd  T.  therein  as  an  unpd  share- 
name  in  liBt     holder,  and  that  his  name  might  be  struck  out  or  entered  as  a  fully 
flhara  oidT.      P^'^p  shareholder,  and  upon  hearing  the  solors  for  the  applicant  and 
for  the  [off]  liqr,  &c.  [^adfournment  into  CV],  Order  that  the  name  of 
the  applicant  be  placed  in  the  sd  list  for  150  pd-up  shares  only.     And 
order  that  the  costs  of  the  applicant  and  the  sd  [off]  liqr  be  taxed,  &c,, 
and  pd  out  of  assets  of  coy.     Eupion  Fuel  and  Gas  Co.,  Malins,  Y.-C, 
17th  March,  1877.    A.  597. 

The  list  itself  does  not  now  state  whether  shares  folly  paid  or  not,  see  Form  456. 


Form  470.       The  applicon,  &c.,  the  Ct  doth  declare  that  the shares  of /. 

Order  decliu>~  ^  ^®  above-named  coy,  numbered  from to ,  both  indusiye, 

ing  that  standing  in  the  name  of  the  applicant  P.,  were  at  the  date  of  the  order 

L^d.  ^  to  wind  up  the  above-named  coy  fully  pd  up  and  are  to  be  deemed 
in  favour  of  the  applicant  so  to  be,  and  that  the  sd  applicant  is  under 
no  liability  in  respect  thof .  And  it  is  ordered  that  the  sd  W.,  aa  such 
off  recr  and  liqr,  do  pay  out  of  the  assets  of  the  above-named  ooy  to 
the  sd  P.  his  costs  of  the  sd  applicon,  such  costs  to  be  taxed.  Building 
Estates  Brickfields  Co.  (002  of  1894),  Yaughan  Williams,  J.,  8th  Nov., 
1895;  Parhury's  case,  (1896)  1  Oh.  100. 


Form  471.       On  the  applicon  of  the  ofi^  liqr  to  settle  the  list  of  contributories  so 

Order  against  ^^  BB  regards  the  G.  Coy  (placed  on  the  list  as  a  contributory  in 

objection  of     respect  of  10,000  shares),  and  upon  hearing,  &c.,  this  Ot  being  of 

oompany  (in     opinion  that  the  sd  G.  Ooy  is  properly  placed  on  the  list  of  oontribu- 

Hqmdation)      tones  of  the  sd  Indian  Ooy  in  respect  of  10,000  shares,  Doth  order 

as  oontribu-     ^^t  it  be  referred  to  the  Taxing  Master  to  tax  the  costs  of  the  appli- 

^*^'  cant  of  the  sd  applicon  in  Ohambers  so  far  as  relates  to  the  sd  G.  Ooy, 

and  occasioned  by  the  adjournment  thof  into  Ot.    And  the  off  liqr  of 

the  sd  Indian  Ooy  is  to  cany  in  a  claim  for  payment  of  his  sd  costs 

in  the  winding-up  of  the  G.  Ooy,  limtd,  but  so  far  as  such  costs  shall 

be  recovered  by  him  as  afsd  such  costs  are  to  be  his  costs  in  the 

winding-up  of  the  sd  Indian  Ooy.    Indian^  ^c.  Gold  Mining  Co,, 

Ohitty,  J.,  26th  Jan.  1886. 
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Upon  the  applicon  of  tlie  [off]  liqr,  &c.,  Order  that  the  sd  W.  8.    Form  472. 
and  8.  be  and  they  are  hby  settled  upon  the  list  of  contributories  of  Order  to  settle 
the  sd  sodeiy  as  the  exors  of  the  sd  8.,  deed,  in  respect  of  £fty  shares  exeoutors  on 
held  by  him  in  the  sd  society.     Crown   Co-operative  Society,  M.  R., 
20th  Jan.  1877.    A.  437. 


Upon  the  applicon  of  off  recr  and  liqr  by  smnmons,  &c.,  It  is   Form  473. 

ordered  that  the  register  of  shareholders  of  the Coy  be  rectified  Order  rectify- 

by  adding  thereto  the  name  of  K.  as  the  holder  of  100  shares  of  the  Ing  register 

above-named  coy,  nmnbered to ,  both  indusive,  in  the  place  ^,^|^  pif^e 

of  the  name  of  8.,  whose  name  has  by  the  sd  order  dated,  &c.,  been  of  oontribu- 
removed  from  the  list  of  contributories  of  the  above-named  coy.   House  ^^jg^    ° 
and  Land  Investment  Trust,  00117  of  1892.     Reg.,  21st  Nov.  1893. 


Upon  motion  by  way  of  appeal  this  day  made  unto  this  Ot  by  A.    Form  474. 
in  person,  and  upon  hearing  counsel  for  the  liqr  of  coy,  and  upon  ^~T 
reading  the  order  dated  15th  July,  1876,  Order  that  tiie  sd  order,  appeal 
whereby  it  was  ordered  that  the  name  of  the  sd  A.  should  be  placed  '®v«™"*fir- 
upon  the  list  of  contributories  of  the  sd  coy  in  respect  of  3,520  shares 
therein,   upon  which  nothing  has  been  pd,   be  discharged.      And 
dedare  that  the  sd  A.  held  and  holds  the  sd  shares  £is  fully  pd  up. 
And  order  (he  so  desiring)  that  his  name  be  not  placed  on  the  list  of 
contributories  of  the  sd  coy  in  respect  of  the  sd  shares  or  any  of  them. 
And  order  that  the  liqr  of  sd  coy  do  pay  to  the  sd  A.  his  costs  of  and 
occasioned  by  the  sd  order,  including  his  costs  of  this  applicon,  such 
costs  to  be  taxed  by  the  Taxing  Master.     Wedgewood  Coal,  Sfc,  Coy, 
Anderson^ s  case.  Court  of  Appeal,  14th  Nov.,  1877.     B.  2021.     8ee  also 
report  in  7  Ch.  Div.  75. 


Upon  the  applicon  of  T.,  &c.,  contributories  of  the  above-named   Form  475. 
coy,  and  upon  hearing,  &c.,  and  upon  reading,  &c.,  the  judge  doth  Orderthat 
order  that  the  applicants,   their  accountants,  agents,  and  solors  be  contribntorieH 
at  liberty  at  all  reasonable  times  upon  giving  three  days'  notice  to  ^k^^c*'* 
inspect  and  peruse  at  the  office  of  N.,  the  sd  off  liqr  of  the  above-  of  company. 

named  coy,  situate  at ,  in  the  City  of  London,  and  at  the  offices  of 

the  coy,   situate  at  ,  and  at  the   respective   branch  offices  of 

the  sd  coy,  all  books  and  papers  of  the  coy  at  such  offices  in  the  pos- 
session, custody,  or  power  of  the  sd  N.,  as  off  liqr  of  the  coy,  and  be 
at  liberty  to  take  abstracts  thof  or  extracts  therefrom  as  they  may  be 
advised  at  their  expense.  Irwell  India  Rubber  Works,  Bacon,  Y.-C, 
16th  May,  1885. 
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Settling  the  B.  List. 

Pastmembers.  '^^  ^*  ^^  oomprises  the  past  members,  viz.,  those  who  ceased  to  be  members 
within  one  jear  from  the  commencement  of  the  winding-np.  See  sects.  88  and  74 
of  1862,  and  obserrations,  supra. 

Sect.  88  (8)  of  1863  provides  that  no  past  member  shall  be  liable  to  contribate  to 

the  assets  of  the  company  nnless  it  appears  to  the  Oonrt  that  the  existing  members 

are  unable  to  satisfy  the  contributions  required  to  be  made  by  them  in  puisoanoe 

of  this  Act. 

Court's  leaye.      And  as  the  Act  of  1890  does  not  substitute  ''liquidator"  for  ''the  Court,"  it  appean 

that  an  application  to  the  Court  is  necessary  before  the  B.  List  can  be  settled. 
Evidenoe.  According  to  the  old  practice,  the  Court,  before  proceeding  to  settle  the  B.  Lkt^ 

required  some  evidence  that  there  was  an  improbability  of  the  requisite  assets  being 
otherwise  obtained  within  a  reasonable  time  (Helbert  v.  Banner,  L.  B.  6  H.  L.  28], 
and  this  practice  will  no  doubt  be  followed. 

As  to  the  mode  of  estimating  the  debts  for  which  past  members  are  liable,  see 
Morris' 9  case,  7  Ch.  200  ;  8  Ch.  800. 

As  to  application  of  what  is  recovered  from  the  past  members,  see  WM  t. 
mijin,  L.R.  6  n.Ij,  711. 
CompromiBe.        If  the  past  members  buy  up  the  debts  in  respect  of  which  th^  are  liable  to 
contribute,  they  may  escape.    Brett's  case,  6  Ch.  807  ;  8  Ch.  800. 

A  compromise  with  an  A.  contributory  does  not  discharge  the  B.  oontiibatofy 
beyond  the  amount  received.    Helhert  v.  Banner,  L.  R.  6  H.  L.  28. 


Court  may 
make  and 
order  pay- 
ment of  calls.' 


G^eral  rules. 


Sanction 
required. 


Liquidator's 
powers. 


Committee 
summoned. 


Calls  on  Contributories. 

An  soon  as  may  be  after  the  winding-up  order,  the  Court  is  to  "  cause  the 
of  the  company  to  be  collected."     See  sect.  98  of  1862,  supra. 

Sect.  102  of  1868. — The  Court  may,  at  any  time  after  making  an  order  for 
winding-up  a  company,  and  either  before  or  after  it  has  ascertained  the  sulBoieDOj 
of  the  assets  of  the  company,  make  caUs  on  and  order  payment  thereof  by  all  or  any 
of  the  contributories  for  the  time  being  settled  on  the  list  of  contributories,  to  the 
extent  of  their  liability,  for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy 
the  debts  and  liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  and  it  may,  in  making  a  call,  take  into  consideration  the  probability 
that  some  of  the  contributories  upon  whom  the  same  is  made  may  partly  or  wholly 
fail  to  pay  their  respective  portions  of  the  same. 

Sect.  13  of  1890.— General  rules  may  be  made  for  requiring  or  enabling  all  or 
any  of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sect.  102 
of  the  Companies  Act,  1862,  to  be  exercised  or  performed  by  the  liquidator  as  an 
officer  of  the  Coort,  and  subject  to  the  control  of  the  Court.  Provided  that  the 
liquidator  .  .  .  shall  not  make  any  call  without  either  the  special  leave  of  the 
Court  or  the  sanction  of  the  committee  of  inspection. 

Br.  8^—80  of  1908  are  as  follows  :~ 

86.  The  powers  and  duties  of  the  Court  in  relation  to  making  calls  upon  con- 
tributories conferred  by  sect.  102  of  the  Companies  Act,  1862,  shall  and  may  be 
exercised  by  the  liquidator  in  a  winding-up  by  the  Court  as  an  officer  of  the  Court, 
subject  to  the  provisions  of  sect.  13  of  the  Companies  (Winding-up)  Act,  1890, 
and  to  the  following  regulations : — 

(1.)  Where  the  liquidator  desires  to  make  any  call  on  the  contributories,  or  any 
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of  them,  for  anj  piupoee  authorized  by  the  Acts,  if  there  is  a  oomtnittee 
of  iiiBpection  he  may  sammon  a  meeting  of  such  committee  for  the  purpose 
of  obtaining  their  sanction  to  the  intended  call. 

(2.)  The  notice  of  the  meeting  shall  be  sent  to  each  member  of  the  committee  of  Notice  of 
inspection  in  sufiBcient  time  to  reach  him  not  less  than  seven  days  before  meeting, 
the  day  appointed  for  holding  the  meeting,  and  shall  contain  a  statement 
of  the  proposed  amount  of  the  call,  and  the  purpose  for  which  it  is 
intended.    Notice  of  the  intended  call  and  the  intended  meeting  of  the  AdvertiBe- 
committee  of  inspection  shall  also  be  advertised  once  at  least  in  a  London  °^^^^' 
newspaper,  and  where  the  winding-up  is  not  in  the  High  Court  also  in  a 
newspaper  circulating  in  the  district  of  the  Court  in  which  the  pro- 
ceedings are  pending.    The  adyertisement  shall  state  the  time  and  place  of 
the  intended  meeting  of  the  committee  of  inspection,  and  that  each  con- 
tributory may  either  attend  the  said  meeting  and  be  heard,  or  make  any 
communication  in  writing  to  the  liquidator  or  members  of  the  committee 
of  inspection  to  be  laid  before  the  meeting,  in  reference  to  the  said  intended 
call. 

(3.)  At  the  meeting  of  the  committee  of  ini^>eotion  any  statements  or  repre-  Statements  to 
sentationfi  made  either  to  the  meeting  personally  or  addressed  in  writing  to  ^  considered, 
the  liquidator  or  members  of  the  committee  by  any  contributory  shall  be 
considered  before  the  intended  call  is  sanctioned. 

(4.)  The  sanction  of  the  committee  shall  be  given  by  resolution  which  shall  be  Beeolution. 
passed  by  a  majority  of  the  members  present. 

(6.)  Where  there  is  no  committee  of  inspection  the  liquidator  shall  not  make  a  Court's  leave 
call  without  obtaining  the  leave  of  the  Court.     [Formerly  R.  92  of  1890.]  where  no 

87.  In  a  winding-up  by  the  Court  an  application  to  the  Court  for  leave  to  make  any  ^™™^ 
call  on  the  contributories  of  a  company,  or  any  of  them,  for  any  purpose  authorized  |     Cost's 
by  the  Acts,  shall  be  made  by  summons  stating  the  proposed  amount  of  such  call,  l^ye. 
which  summons  shall  be  served  four  clear  days  at  the  least  before  the  day  appointed 

for  inaking  the  call  on  every  contributory  proi>osed  to  be  included  in  such  call ;  or,  if 
the  Court  so  directs,  notice  of  such  intended  call  may  be  g^ven  by  advertisement, 
without  a  separate  notice  to  each  contributory.     [Formerly  R.  93  of  1890.] 

88.  When  the  liquidator  is  authorized  by  resolution  or  order  to  make  a  call  on  Document 
the  contributories,  he  shall  file  with  the  registrar  a  document  in  the  Form  68,  with  making  the 
such  variations  as  circumstances  may  require,  making  the  call. 

89.  When  a  call  has  been  made  by  the  liquidator  in  a  winding-up  by  the  Court,  Copy  reeolu- 
a  copy  of  the  resolution  of  the  Committee  of  Inspection  or  order  of  the  Court  (if  any,  ^^^  or  order 
as  the  case  may  be)  shall  forthwith,  after  the  call  has  been  made,  be  served  upon  "^   notice, 
each  of  the  contributories  included  in  such  call,  together  with  a  notice  from  the 
liquidator  specifying  the  amount  or  balance  due  from  such  contributory  in  respect  of 

such  call,  but  such  resolution  or  order  need  not  be  advertised  unless  for  any  special 
reason  the  Court  so  directs.    [R.  94  of  1890,  varied.] 

90.  The  payment  of  the  amount  due  from  each  contributory  <m  a  call  may  be  Enforcing 
enforced  by  order  of  the  Court  to  be  made  in  Chambers  on  summons  by  the  P^Jiiient. 
liquidator. 

The  liquidator  is  not  bound  to  put  off  making  a  call  until  the  claims  are  esta- 
blished. A  call  may  be  made  before  any  uf  the  claims  are  established.  Contract 
(kn-poration,  2  Ch.  96 ;  Bamed*i  Banking  Co,,  36  L.  J.  Ch.  216.  Even  under  the 
old  practice,  in  making  the  call  the  judg^  relied  on  the  liquidator's  opinion. 
Eelbert  v.  Banner,  L.  R.  6  H.  L.  28. 

But  a  call  cannot  be  made  until  a  list  of  contributories  has  been  settled. 

Where  a  contract  provides  that  payment  for  shares  shall  be  made  by  instalments,  Lutahnent^. 
some  of  which  have  not  become  due  imder  it  when  a  winding-up  order  is  made, 
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calls  maj  at  osoe  be  made  for  the  amounts  remaining  unpaid.     (hrdo9a  Unum  Co., 
(1891)  2  Ch.  680. 
Set-off.  As  to  setting  off  calls  against  debentore  debts,  see  ^  Taunton,  ^.  Cb.,  (1893) 

2  Ch.  175  ;  against  director's  fees,  Wathingtm  Diamond  Co,,  (1893)  3  Ch.  95. 
See  further  as  to  set-off,  ifrfra,  p.  643. 


Form  476.  PBooBDimB  where  these  ib  a  Oommittee  of  LrsPBonov. 

Notice  to  each  , «,.  .7^  x 

member  of  {UtU,) 

i^^tion  of        Take  notice  that  a  meeting  of  the  committee  of  inspection  of  the 

meeting  for      above  coy  will  be  held  at ,  on  the  [to  he  a  date  not  less  than  seven 

^po^  caU.   ^y^f^<>^  ^^*  ^'*  when  the  notice  will  in  course  of  post  reach  the  person 

Form  60  of      l<^  whom  it  is  addressed]  day  of  ,  19 — ,  at    o'clock  in  the 

1908.  ^noon,  for  the  purpose  of  considering  and  obtaining  the  sanction  of 

the  committee  to  a  call  of /.  per  share  proposed  to  be  made  by  the 

liqr  on  the  oontributories. 

Annexed  hereto  is  a  statement  showing  the  necessity  for  the  pro- 
posed call  and  the  amount  required. 

Dated  this day  of ,  19 — . 

>  lOffEeer  and]  Liqr. 


Statement, 

1.  The  amount  due  in  respect  of  proofs  admitted  against  the  ooy, 
and  the  estimated  amount  of  the  costs,  charges,  and  expenses  of  the 
winding-up,  form  in  the  aggregate  the  sum  of /.  or  thereabouts. 

2.  The  assets  of  the  coy  amount  in  value  to  the  sum  of /.   There 

are  no  other  assets,  except  the  amounts  due  from  certain  of  the  con- 
tributories  to  the  coy,  and  in  my  opinion  it  will  not  be  possible  to 
recdize  in  respect  of  the  sd  amounts  more  than /. 

3.  The  list  of  oontributories  has  been  duly  settled,  and  persons  have 
been  settled  on  the  list  in  respect  of  the  total  number  of shares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of 
the  coy,  and  of  paying  the  costs,  charges,  and  expenses  of  the  winding- 
up,  I  estimate  that  a  sum  of 1,  will  be  required  in  addition  to  the 

amount  of  the  coy's  assets  hnbefore  mentd. 

5.  In  order  to  provide  the  sd  sum  of /.  it  is  necessary  to  make  a 

call  on  the  oontributories,  or  having  regard  to  the  probability  that 
some  of  them  will  partly  or  wholly  fail  to  pay  the  amount  of  the  call, 
I  estimate  that  for  the  purpose  of  realizing  the  amount  required  it  is 
necessary  that  a  call  of /.  per  share  should  be  made. 

{Annex  tabular  statement  showing  amounts  of  debts,  costs,  Sfc,  and  of 
assets,) 
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In  the  matter  of,  &c.  Form  477. 

Notice  is  hby  given  that  the  undersigned  liqr  of  the  aboye-named  j^dvertise- 
007  proposes  that  a  call  should  be  made  on  all  the  oontributories  of  the  ment  of  meet- 

sd  coy  [or  as  the  case  may  he]  of /.  per  share,  and  that  he  has  sum-  ^§^  ^™' 

moned  a  meeting  of  the  committee  of  inspection  of  the  coy  to  be  held  inspeotion. 

at ,  on  the day  of ,  19—,  at o'clock  in  the ^^rm  61  of 

noon,  to  obtain  their  sanction  to  the  proposed  call. 

Each  contributoxy  may  attend  the  meeting  and  be  heard,  or  make 
any  conmiunication  in  writing  to  the  liqr  or  the  members  of  the  com- 
mittee  of  inspection  to  be  laid  before  the  meeting  in  reference  to  the 
intended  call. 

A  statement  showing  the  necessity  of  the  proposed  call  and  the  pur- 
pose for  which  it  is  intended  may  be  obtained  on  application  to  the 
liqr  at  his  office  at  [insert  address  J] 

(Signed) 

Dated  this day  of ,  19 — .  ,  liqr. 


(^•'^0  Form  478. 

Besolyed,  that  a  call  of 1,  per  share  be  made  by  the  liqr  on  all  Resolution  of 

the  contributories  of  the  coy  [or  as  the  case  may  60].  committee  of 

(Signed)  ^^^ 

Members  of  the  Committee  of  Inspection,  oall. 

Dated  this day  of ,  19—.  Form  62  of 

•^  1903. 

A  copy  of  the  above  reeolntion  must  be  forthwith  Bezred  upon  each  of  the  oon« 

txibntories  included  in  such  call,  together  with  the  notice  as  in  the  next  form ;  but 

such  resolution  need  not  be  advertiBed  unless  for  any  special  reason  the  Court  so 

directs.    See  B.  89  of  1903,  supra. 


In  the  Matter  of .  Form  478a. 

I,  G.  S.  B.,  the  [off  recr  and]  liqr  of  the  above-named  coy,  in  pur-  i5ocum^t 
suance  of  [an  order  of  Ct,  or  resolution  of  the  committee  of  inspection]  making  a  call. 

made  [or  passed]  this  day  of ,  19—,  hereby  make  a  caU  ?g^^®°' 

of /.  per  share  on  all  the  contributories  of  the  coy,  which  sum  is  to 

be  pd  at  my  office  [insert  address"]  on  the day  of ,  19 — . 

Dated  this day  of ,  19 — . 


{TitU,)  Form  479, 

Take  notice  that  the  Oommittee  of  Inspection  in  the  winding-up  of  Notice  of  can 

this  coy  have  sanctioned  a  oall  of /.  per  share  on  all  the  contribu-  Banotifned  bv 

.      •^  ^  committee  of 

tones  of  the  coy.  inspection  to 

The  amount  due  from  you  in  respect  of  the  caU  is  the  sum  of /. 

P.  MM 
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be  Bent  to 
oontributoiy^ 
Form  63  of 
1903. 


Interest. 


This  Bum  ahould  be  pd  by  you  direct  to  me  at  tny  office,  at  [^state 
addreasif  ^^  ^^  before  the day  of ,  19 — . 

Dated  this day  of ,  19 — . 

,  Liqr. 

To  Mr. . 

This  notioe  most  be  served,  with  a  oopj  of  the  resolntion  as  in  the  last  f onn,  on 
eaoh  contributory  included  in  the  call.    See  R.  89  of  1903,  supra. 

As  to  interest :  provisions  in  the  articles  as  to  interest  on  calls  in  arrear  do  not 
apply  t  J  calls  made  in  winding-np,  Welsh  Flannel  Co.,  20  Eq.  360  ;  but  interest  may 
be  recovered  under  3  &  4  Will.  4,  o.  42,  if  notice  of  the  intention  to  ohwg«  is  given, 
see  £x  parte  Zintott,  4  Eq.  184 ;  Barrow^s  case,  3  Ch.  184 ;  tf.y.,  by  adding  to  the 
notice  the  words  **  In  default  of  payment  interest  at  the  rate  of  6  per  cent,  per 
annum  will  be  charged  upon  the  amount  unpaid." 


Form  480. 

Summons  for 
intended  calL 
Form  64  of 
1903. 


Contents  of 
summons. 


Proosdubb  whebb  no  Committee  of  Inspection. 

(Title.) 

Formal  parte :  Bee  Form  10. 

Let  the  several  persons  whose  names  and  addresses  are  set  forth  in 
the  second  column  of  the  schedule  hereto,  being  contributories  of  the 
above-named  coy  as  shown  in  the  third  column  of  the  sd  schedule, 

attend  at on day,  the day  of ,  at o'clock  in  the 

noon,  on  the  hearing  of  an  applicon  of  the  liqr  of  the  above-named 

coy,  for  an  order  that  he  may  be  at  liberty  to  make  a  call  to  the  amount 

of per  share  on  all  the  contributories  [or  if  upon  any  particular 

class,  specify  the  same^  of  the  sd  coy. 

This  summons  was  taken  out  by  A.  and  B.,  of ,  in  the  county 

of ,  solors  for  the  liqr. 

To  [the  several  persons  resply  named  in  the  second 
colunm  of  the  schedule  hereto,  being  contributories 
of  the  sd  coy  proposed  to  be  included  in  the  sd  call]. 

Schedule. 


No.  on  List. 


Name  and  Address. 


In  what  (duuraoter  innluded. 


A  summons  is  required  where  there  is  no  committee  of  inspection.  See  Br.  86,  87 
of  1903,  supra,  and  compare  sect.  9  (9)  of  1890. 

The  summons  must  state  the  proposed  amount  of  such  call,  and  be  served  four 
clear  days  at  the  least  before  the  day  appointed  for  making  the  call  on  eyery  con- 
tributory proposed  to  be  included  in  such  call ;  or  if  the  Court  so  dfieots,  notice  of 
such  intended  call  may  be  giyen  by  advertisement,  without  a  sepaiate  notice  to  each 
contributory.    See  R.  87  of  1903,  supra. 

For  advertisement,  see  Form  481,  infra. 
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Form  481. 


{Title.) 


Advertifie- 
Notice  is  hby  given  that  the  Inatne  of  Ct]  Ot  has  appointed the-  ment  of 

day  of ,  19—,  at o'clock  in  the noon,  at  [state  place  ^^""^^  <^' 

of  appointment'],  to  sanction  a  call  on  all  the  contributories  of  the  sd  coy  ^903, 

[or  08  the  case  may  be],  and  that  the  liqr  of  the  sd  coy  proposes  that 

such  call  shall  be  for  /.  per  share.     All  persons  interested  are 

entld  to  attend  at  such  day,  hour,  and  place,  to  ofEer  objections  to 

such  call. 

Dated  this day  of ,  19 — . 

G.  H.,  liqr. 

See  Br.  86,  87  of  1903,  supra. 

The  above  fonn  is  based  on  Form  86  ol  1862.    But  it  is  not  xumal  to  adyertise 
intended  calls. 


{Title.)  Form  482. 

I, ,  of ,  &o.  [off  recr  and]  the  liqr  of  the  above-named  coy,  Affi^yit  of 

make  oath  and  say  as  follows : —  support  of 

1.  I  have  in  the  schedule  now  produced  and  shown  to  me,  and  ^^^'^^^  ^' 
marked  with  the  letter  ''  A,"  set  forth  a  statement  showing  the  amount  Form  55  of 
due  in  respect  of  the  debts  proved  and  admitted  against  the  sd  coy,  ^^^3, 

and  the  estimated  amount  of  the  costs,  charges  and  expenses  of  and 
incidental  to  the  winding-up  the  affairs  thof,  and  which  several 
amounts  form  in  the  aggregate  the  sum  of /.  or  thbts. 

2.  I  have  also  in  the  sd  schedule  set  forth  a  statement  of  the  assets 

in  hand  belonging  to  the  sd  coy,  amounting  to  the  sum  of /.  and 

no  more.  There  are  no  other  assets  belonging  to  the  sd  coy,  except 
the  amounts  due  from  certain  of  the  contributories  of  the  sd  coy,  and, 
to  the  best  of  my  information  and  belief,  it  will  be  impossible  to  realize 
in  respect  of  the  sd  amounts  more  than  the  sum  of /.  or  thbts. 

3.  persons  have  been  settled  by  me  on  the  list  of  contributories 

of  the  sd  coy  in  respect  of  the  total  number  of shares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of 
the  sd  coy,  and  of  paying  the  costs,  chains  and  expenses  of  and 

incidental  to  the  winding-up  the  affairs  thof,  I  believe  the  sum  of /. 

will  be  required  in  addition  to  the  amount  of  the  assets  of  the  sd  coy 
mentd  in  the  sd  Schedule  ''  A  "  and  the  sd  sum  of /. 

5.  In  order  to  provide  the  sd  sum  of /.  it  is  necessary  to  make  a 

call  upon  the  several  persons  who  have  been  settled  on  the  list  of  con- 
tributories as  before  mentd,  and  having  regard  to  the  probability  that 
some  of  such  contributories  will  partly  or  wholly  fail  to  pay  the  amoxmt 
of  such  call,  I  believe  that  for  the  purpose  of  realizing  the  amount 
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required  as  before  mentdi  it  is  necessary  that  a  call  of /.  per  share 

should  be  made. 

Sworn  at ,  in  the  county  of ,  this 

day  of ,  19 — , 

Before  me . 

Oases  stand-        The  above  form  is  based  on  Form  33  of  1862. 

ing  over.  Where  there  are  disputed  contribatory  cases  standing  over,  it  may  be  expedient, 

as  under  the  old  practice,  to  add  a  further  paragraph  to  the  effect  that,  **  even  if  A. 
and  B.,  alleged  oontributories,  whose  cases  are  standing  over,  were  settled  on  the 
list  of  contributories,  I  believe  that  it  would  be  necessary  to  make  the  said  call  to 
the  full  amount  hereinbefore  proposed.'*  Such  a  paragraph  sometimes  prevents 
vexatious  opposition. 

The  following  is  a  form  of  schedule  annexed  to  the  affidavit  in  support  of  an 
application  for  a  call : — 


SOHEDULE  OF  LIABILITIES  AND  AsSETS. 


Abbbts. 

Amounts  of  debts  and  lia- 
bilities  

£    *.    d. 

Amount  in  Bank  of  Eng- 
land (Ck>mpanies  Liquida- 
tion Account)     

£    #.    d. 

Estimated  amount  of  costs, 
charges,  and  expenses  of 
and  incidental  to  the  wind- 
ing-up of   the  company, 
including    liquidator   and 
his  solicitor    

Leasehold  premises  at , 

and    stock-in-trade,  esti- 
mated to  be  of  a  value  not 
exceeding   

Total 

Total. 

£ 

£ 

Form  482a.      [See  Form  478a,  supra.l 


Precept  for 
can. 

Form  483. 

Affidavit  of 
service  of 
summons 
for  call. 

[Form  480] 


Formal  parts.     See  Form  11. 

1.  The  first  six  columns  of  the  schedule  now  produced  and  shown 
to  me,  marked  A,  contain  a  true  copy  of  the  first  schedule  to  the 
certificate  of  the  [off  recr  and]  liqr  of  the  above-named  coy  of  the  sd 

settlement  of  the  list  of  contributories  of  the  coj,  dated  the daj 

of ,  and  filed  the day  of ,  as  I  know  from  having  on  the 

day  of examined  and  compared  the  sd  schedule  marked  A, 


with  [an  office  copy]  of  the  sd  list. 

2.  I  did,  on  the day  of ,  in  the  manner  hnftr  mentd,  serve 

a  true  copy  of  the  summons  now  produced  and  shown  to  me,  marked  B, 
upon  each  of  the  respective  persons,  whose  names,  addresses  and 
descriptions  appear  in  the  second,  third  and  fourth  columns  of  the 


Digitized  by 


Google 


CONTRIBUTOEIES.  633 

sd  schedule  marked  A,  except,   &c.   [a«  in  Form  458,  substituting 
**  amnmons  ^^/or  "  notice  "]. 

8.  I  served  the  sd  respective  copies  of  the  sd  summons  by  putting, 
&c.  [<w  in  Form  458]. 


Schedule  as  in  Form  459. 

See  K.  87  of  1903,  tupra,  p.  527,  which  proyidee  for  semce  as  above,  or,  if  the 
Court  BO  direots,  for  advertisement,  as  in  Form  481. 


TTpon  the  applicon  of  the  [off  recr  and]  liqr  of  the  above-named   Perm  484. 

coy,  and  upon  reading  the  afPt  of  the  sd  [off  recr  and]  liqr,  filed ,  Order 

19 — ,  and  the  exhibit  marked  A  therein  referred  to,  and  an  afft  of  sanctioning 

a  call. 
,  filed ,  19 — ,  it  is  ordered  that  leave  be  given  to  the  [off  YoTm67  of 

recr  and]  liqr  to  make  a  call  of /.  per  share  on  all  the  contribu-  1903. 

tones  of  the  sd  coy  [or  as  the  case  may  be"].    And  it  is  ordered  that 

each  such  contributory  do,  on  or  before  the day  of ,  19 — , 

pay  to  the  [off  recr  and]  liqr  of  the Coy  the  amount  which  will 

be  due  from  him  or  her  in  respect  of  such  call. 

The  above  form  is  founded  on  Form  36  of  1862. 

For  order  for  call  on  foreign  and  colonial  shareholders  who  had  failed  to  adopt  a 
scheme  of  arrangement,  see  New  Zealand,  ^e.  Go,  (00202  of  1893),  Hood,  Keg., 
6th  Nov.,  1896. 

As  to  serving  a  copy  of  the  order,  see  R.  89  of  1903,  infra. 

The  olerk  or  other  person  who  serves  the  copy  order  and  notice  (Form  491)  Beoord  of 
should  record  what  is  done,  so  that  he  may  be  able  to  make  an  affidavit  or  affidavits  servioe. 
of  service  in  the  terms  of  Form  494  as  regards  those  oontributories  who  do  not  pay. 
Where  the  oontributories  are  numerous,  the  copies  of  the  order  for  service  are 
usually  printed,  and  in  that  case  the  notice  (Form  491)  is  also  printed  at  the  foot  or 
back  of  the  copy  order.    See  as  to  enforcing  order,  Forms  492  et  teq.    Before  a  Enforcing 
writ  of  Ji.  fa.  can  be  obtained,  an  order  must  be  obtained  for  payment  to  the  order, 
liquidator.    Zeedt  Banking  Co.,  I  Ch.  160;  86  L.  J.  Ch.  811. 


Upon  the  applicon  of  8.,  the  off  recr  and  liqr  of  the  above-named  Form  485. 
coy>  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person  ^^^^^^ 
and  the  solors  for  B.  and  D.,  the  respts  to  the  sd  summons,  and  read- 
ing the  order  to  wind  up  the  sd  coy  dated,  &c.,  the  certificate  of  the 
applicant  of  the  settlement  of  the  list  of  oontributories  of  the  sd  coy 
dated,  &c.,  and  the  afft  of  the  applicant  filed,  &c.,.It  is  ordered  that 
leave  be  given  to  the  sd  off  recr  and  liqr  to  make  a  call  of  5L  per  share 
on  the  sd  B.  and  D.  resply  contributories  of  the  sd  coy.  And  it  is 

ordered  that  each  such  contributoiy  do  on  or  before  the of , 

1895,  pay  to  the  sd  off  recr  and  liqr  the  amount  which  will  be  due 
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from  him  in  respect  of  the  sd  call.     Buck/astlet^h  Oas  Co,  (0027  of 
1894),  Hood,  Beg.,  2lBt  March,  1895. 


Form  486.       Upon  the  applicon  by  summons,  &c.,  Order  that  the  sd  B.,  aa  snch 

^^oljljgi,  off  recr  and  liqr  be  at  liberty  to  make  a  call  of  /.  per  share 

(modem).         on  the  contributories  of  the  sd  coy  named  in  the  schedule  to  the  sd 
summons,  dated,  &c..  And  order  that  each  such  contributory  do  on  or 

before  the day  of 1899,  pay  to  the  sd  off  recr  and  liqr  tlje 

amount  which  will  be  due  from  him  or  her  in  respect  of  such  call. 
Ciiy  of  Melbourne  Bank  (00156  of  1897),  Hood,  Eeg.,  15th  March, 
1899. 

In  this  oase  a  soheme  of  arrangement  had  been  sanctioned. 


Form  487. 

Another. 


Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon 
hearing,  &c.,  it  is  ordered  that  a  call  of  6/.  per  share  be  made  on  all 
the  contributories  of  the  sd  coy  named  in  the  schedule  to  [the  sd  chief 
clerk's  certificate,  dated,  &c.],  except  such  of  them  as  have  fully  paid 
up  their  shares,  and  excepting  also  H.,  without  prejudice  to  such  right 
in  respect  of  his  shares  in  the  coy  as  the  off  Hqr  can  establish  in  the 
bankruptcy  of  the  said  H.,  but  as  to  such  of  the  contributories  aa  have 
made  payments  on  account  of  such  call  the  off  liqr  is  to  give  them 
credit  for  the  amount  so  pd.  And  it  is  ordered  that  each  such  contri- 
butory do,  on  or  before  the  2drd  day  of  March,  1886,  pay,  &c.  Oeneral 
Share  Trust  Co.,  Eay,  J.,  2nd  Mardh,  1886. 


Form  488. 

CaUtofoU 
amount. 


Upon  the  applicon  of  the  [off]  liqr,  &c..  Order  that  a  call  to  the 
extent  of  the  full  amount  remaining  unpaid  be  made  on  all  the  con- 
tributories of  the  sd  coy  whose  names  are  set  out  in  the  schedule  to  the 
sd  chief  clerk's  certificate  in  respect  of  the  shares  held  by  them  in  the 
sd  coy.  And  [order  for  payment  into  hanJi].  Sovereign  Co,,  15th  July, 
1877.  B.  1849.  Countesthorpe  Co.,  Chitty,  J.,  13th  March,  1883. 
A.  410. 

Order  for  call  on  all  oontribntories  "  except  those  numbered ,  whose  sharei 

are  fnllj  paid  np.''     Carta  Fara  Co.,  Pearson,  J.,  22nd  March,  1886.    A.  443. 


Form  489.       Upon  the  applicon  of  the  off  liqr,  &o.,  Order  that  a  call  of  AL  per 
Order  for  obJI  "hare  be  made  on  the  contributories  of  the  coy,  other  than  the  con- 
payable  by  tributories  [compromised^  whose  names,  and  the  number  of  whose 
-L_  gjj^j^j^^^  j^j^  g^  ioT\^  in  the  schedule  to  the  off  liqr's  afft,  filed,  &c. 


mstalments. 
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And  order  that  such  call  be  paid  in  two  instalments  of  21.  per  share  at 
the  following  times,  that  is  to  say,  the  first  instalment  of  21.  per  share 
on  Wednesday,  7th  April,  1880,  and  the  seoond  instalment  of  2/.  per 
share  on  24th  July,  1880.  And  it  is  cnrdered  that  in  the  event  of  any 
of  the  sd  oontribntories  not  paying  the  sd  instalment  of  calls  on 
7th  April,  1880,  then  that  the  full  call  of  41.  per  share  be  pd  by  the 
sd  oontribntories  making  such  default  on  or  before  14th  April,  1880. 
And  order  that  two  such  instalments  as  af sd  be  pd  resply  on  or  before 
the  days  before  named  by  each  such  contributory  to  the  account  of  the 
off  liqr  at  the  Bristd  branch  of  the  Bank  of  England.  And  cnrder  that 
the  costs  of  applicants  of  applicon  be  costs  in  winding-up.  West  of 
England  Bank,  Fry,  J.,  Uth  March,  1880.    B.  473. 


Upon  applicon  of  liqr,  &c.,  Order  that  leave  be  given  to  the  appli-   Form  490* 
cant  to  make  a  call  of  21.  10*.  per  share  on  Mrs.  L.  C.  H.,  of,  &c.,  the  Orderon 


legal  personal  representative  of  F.  H.,  deed,  late  of,  &c.,  a  contributory  personal  re- 
of  tke  sd  coy,  and  it  is  ordered  that  the  sd  L.  C.  H.  do,  on  or  before  the  SJ^ymOTA 
29th  Jime,  1892,  pay  to  the  liqr  of  the  Gem  Glass  Coy,  Limtd,  the  of  call, 
amount  which  wiU  be  due  from  her  in  respect  of  such  call  out  of  the 
assets  of  the  sd  F.  H.,  deed,  in  her  hands  as  such  legal  personal  repre- 
sentative as  afsd,  to  be  administered  in  a  due  course  of  administration 
if  the  sd  L.  0.  H.  has  in  her  hands  so  much  to  be  administered.     Gem 
Glass  Co.  (81  of  1891),  Eeg.,  15th  June,  1892. 


In  the  matter,  &c.  Form  491. 


The  amount  due  from  you  [name']  in  respect  of  the  call  made  pur-  KoUoe  to  be 

suant  to  leave  given  by  the  above  [or  within]  order  is  the  simi  of  ^J^Mder 

1.,  which  sum  is  to  be  pd  by  you  to  me,  as  the  liqr  of  the  sd  coy,  saDotioning  a 

at  my  office.  No.  — , Street,  in  the  county  of .  ^' 

Tk  X  J  Ai.-              I        ±  io  Form  69  of 

Dated  this day  of ,  19 — .  19Q3^ 

To  Mr. .  A.  B.,  [OfHecr  an<t]  Liqr. 

The  Uqnidator  should  actually  make  the  call  before  giTing  this  notice ;  the  oflSdal 
reodTer  does  so. 


Enforcing  Payment  of  CalL 

Formal  parts.    See  Form  10.  Form  492. 

On  the  part  of ,  of ,  the  [off  recr  and]  liqr  of  the  above-  Summons  to 

named  coy,  that  the  several  persons  named  in  the  second  cdlumn  of  the  enforce  paj- 
schedule  to  this  summons,  being  resply  contributories  of  the  above-  ^^^^  ^ 
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named  coy,  may  be  ordered,  on  or  before  the day  of ^  or 

within  four  days  after  the  serrice  of  the  order  to  be  made  hereon,  to 

pay  to  the  sd  [off  recr  and]  liqr,  at  his  office  at ,  the  several  sums 

set  opposite  their  respective  names  in  the  sixth  column  of  the  sd 
schedule  hereto,  such  sums  being  the  amounts  due  from  the  sd  several 

persons  resply  in  respect  of  the  call  of  /.  per  share,  made  by 

the  applicant  [if  interest  claimed^  add  toorcU  accordingly,  sec  note  to 
Form  758,  tn/ra] ;  and  that  the  costs  of  the  applicant  of  and  incident 
to  this  applioon  may  be  costs  in  winding*  up  [or  that  the  sd  several 
persons  may  be  ordered  to  pay  to  the  applicant  the  costs  of  and 
incident  to  this  applicon]. 

The  above  summons  is  based  on  the  form  used  under  the  old  praotioe,  and  is 
drawn  to  accord  with  the  order  under  the  new  praotioe.    See  Form  495,  infra. 

The  summons  wiU  be  addressed :  <*  To  the  several  persons  respectively  named  in 
the  second  column  of  the  schedule  to  this  summons,  being  contributories  of  the  said 
company ; "  and  a  schedule  will  be  added,  as  in  Form  483,  preserving  the  i 
serial  nimibers  as  in  Form  456. 


Form  493. 

Affidavit  in 
support  of 
application 
for  order  for 
payment  of 
call  due  from 
contribu- 
tories. 
Form  60  of 
1903, 
modified 


{Title.) 

I, ,  of ,  &c.  [A.  B.  C,  of  33  Carey  Street,  Lincoln's  Lm, 

off  recr  and],  the  liqr  of  the  above-named  coy,  make  oath  and  say  as 
follows : — 

[la.  On  the day  of 1  duly  made  a  call  of  [I/.]  per  share 

upon  the  contributories  of  the  sd  coy  [holding  ordinary  shares],  and 
such  caU  was  made  with  the  sanction  of  a  resolution  passed  by  a 
majority  of  the  members  of  the  conmiittee  of  inspection  present  at  a 
meeting  of  such  committee  duly  convened,  and  held  in  accordance 
with  Eule  86  of  the  Cos  Winding-up  Eules,  1903,  and  as  appears 

by  the  afft  herein  of ,  a  copy  of  the  sd  resolution  and  notice  of 

the  sd  caU  specifying  the  amount  due  from  each  contributory  in 
respect  thof  were  duly  served  on  each  of  the  contributories  included 
in  such  call.     Commonly  used  in  the  past ^  hut  not  in  Form  60  of  1903.] 

1.  None  of  the  contributories  of  the  sd  coy,  whose  names  are  set 
forth  in  the  schedule  hereunto  annexed,  marked  A,  have  pd  or  catised 
to  be  pd  the  respve  sums  set  opposite  their  respve  names  in  the  sd 
schedule,  which  sums  are  the  respve  amounts  now  due  from  them 

resply  in  respect  of  the  sd  call  of per  share  duly  made  under  the 

Companies  Acts,  1862  to  1900,  dated  the day  of . 

2.  The  respve  amounts  or  sums  set  opposite  the  names  of  such 
contributories  resply  in  such  schedule  are  the  true  amounts  due  and 
owing  by  such  contributories  resply  in  respect  of  the  sd  call. 

Sworn  at ,  in  the  county  of , )      ABC 

this day  of ,  19 — .  ) 

Before  me , 
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The  Sohbdxjlb  aboyb  refbbsed  to. 


No.  on 
list. 

Name. 

Address. 

Description. 

In  what  Character 
included. 

Amount 
due. 

£ 

#. 

d. 

Note. — ^In  addition  to  the  above  afft,  an  afiPt  of  the  service  of  the 
applicon  for  the  call  wiU  be  required  in  cases  in  which  the  committee 
of  inspection  has  authorized  a  call  to  be  made. 


1.  The  document  now  produced  and  shown  to  me,  marked  with  the   Form  494. 
letter  A,  is  [an  oflGlce  copy  of]  the  certificate  of  the  [off  recr  and]  liqr  Affidavitof~~ 
of  the  above-named  coy  of  final  settlement  of  the  list  of  contributories  service  of 

of  the  above-named  coy,  dated,  &c.,  and  filed,  &c.  [so  far  as  the  sd  list  fo^^^^' 
has  been  settled  up  to  the  date  of  the  sd  certificate^,  notice. 

By  referring  to  the  certificate,  as  ahove,  the  expense  of  preparing  a  separate 
sdhednle  of  the  parties  served  is  saved,  hat  in  some  cases  a  schedole  is  prepared,  as 
in  Form  469,  and  in  such  cases  the  affidavit  will  state  that  the  first  six  columns 
contain  a  true  copy  of  the  first  and  second  parts  of  the  first  schedule  to  the  certifi- 
cate, &o.,  as  in  Form  458. 

2.  I  did,  on  the day  of ,  in  the  manner  hnftr  mentd,  serve 

a  true  copy  of  the  resolution  of  the day  of ,  of  the  conmiittee 

of  inspection  sending  a  call  of  [ /.]  per  share  on  the  contributories 

of  the  sd  coy,  a  call  now  produced  and  shown  to  me,  marked  B,  and  also 
a  true  copy  of  the  notice  to  pay  to  the  [off  recr  and]  liqr,  now  produced 
and  shown  to  me,  marked  0,  upon  each  of  the  persons  whose  names, 
addresses,  and  descriptions  are  set  forth  in  the  second,  third,  and  fourth 
columns  of  the  first  and  second  parts  of  the  first  schedule  to  the  sd 
[office  copy]  certificate. 

3.  I  served  the  sd  respve  copies  of  the  sd  order  and  notice  by  putting 
such  copies  (with  the  blanks  in  such  copy  notices  duly  filled  up)  into 
envelopes,  duly  addressed  to  such  persons  resply,  according  to  their 
respve  names  and  addresses  appearing  in  the  sd  office  copy  certificate, 
and  in  the  sd  schedule  marked  0  resply,  and  with  the  proper  postage 
stamps  affixed  thereto  as  prepaid  letters,  into  the  post-office  receiving 
house.  No.  — ,  — -  Street,  in  the  county  lor  city]  of ,  between  the 
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Form  495. 

Order  for 
payment  of 
call  due  from 
a  contribu- 
tory. 

Form  61  of 
1903  slightly 
yaried. 


Balance  order. 


hours  of and of  the  dock  in  the ^noon  of  the  sd day 

of . 

It  should  also  be  stated  that  such  addressee  are  the  addresses  last  known  to  the 
liquidator,  and  if  any  of  them  are  sent  to  addresses  other  than  those  mentioned  in 
the  certificate,  that  fact  should  be  verified. 

There  appears  to  be  no  rule  under  the  new  practice  analogous  to  B.  63  of  1862, 
which  provided  for  service  on  the  solicitors  of  the  oontributories  being  sufficient. 

The day  of ,  19—. 

{TitU.) 

Upon  the  applicon  [by  summons  dated,  &c.]  of  [B.]  the  [off  recr  and] 
liqr  of  the  above-named  coy,  and  [upon  hearing  the  solors,  ^c.^  and] 
upon  reading  [the  order  to  wind  up  the  sd  coy,  dated,  &c.,  the  certi- 
ficate of  the  applicant  of  the  settlement  of  the  list  of  oontributories  of 

the  sd  coy,  dated,  &c.]  the  aflft  of ,  filed  the day  of , 

19 — ,  and  the  afft  of  the  [off  recr  and]  liqr,  filed  the day  of , 

19 —  [and  the  several  exhibits  in  the  sd  affts  or  some  of  them  resply 
referred  to].  It  is  ordered  that  0.  D.  of,  &o.  [or  E.  F.  of,  &c.,  the 
legal  personal  representative  of  L.  M.,  late  of,  &c.,  deceased],  one  of 
the  oontributories  of  the  sd  coy  [or  if  against  several  contributories,  die 
several  persons  named  in  the  second  column  of  the  schedule  to  this 
order,  being  resply  oontributories  of  the  sd  coy],  do  on  or  before  the 

day  of  ,   19 — ,  or  [subsequently]  within  four  days  after 

service  of  this  order,  pay  to  the  [sd  B.  as  such  off  recr  and]  liqr  of  the 

said  coy  at  his  ofiGlce,  No.  — , Street,  in  the  county  of ,  the 

sum  of 1,  [if  against  a  legal  personal  representative  add^  out  of  the 

assets  of  the  said  L.  M.  deceased,  in  his  hands  as  such  legal  personal 
representative  as  afsd,  to  be  administered  in  due  course  of  admi- 
nistration, if  the  sd  E.  F.  has  in  his  hands  so  much  to  be  administered, 
or  if  against  several  contributories,  the  several  sums  of  money  set  oppo- 
site to  the  respve  names  in  the  sixth  column  of  the  sd  schedule 
hereto],  such  sum  [or  sums]  being  the  amount  [or  amounts]  due  from 
the  sd  0.  D.  [or  L,  M.,  or  the  sd  several  persons  resply],  in  respect  of 

[allotment  money  and]  the  call  of /.  per  share  duly  made,  dated 

the day  of ,  19 — . 

The  Schedule  befebbed  to  dt  the  FOBEOoiNa  Ordeb. 


Ko.  on 
List. 

Name. 

Address. 

In  what  Character 
included. 

Amount 
due. 

£ 

#. 

4. 

NoTB.— The  oopf  for  service  of  the  above  order  must  be  indorsed  as  foHows  :— 
**If  70U,  the  undermentioned  A.  B.,  neglect  to  obey  this,  order  by  tiie  time 
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memtioped  therein  you  wiU  be  liable  to  prooees  of  ezeontion  for  the  purpose  of 
oompeUiDg  70a  to  obey  the  same."  These  words  are  often  plaoed  on  the  face  of 
the  order,  before  the  sohedule,  if  any. 

The  schedule  is  only  added  where  there  are  two  or  more  oontribntories. 

The  above  order,  commonly  called  a  **  Balance  Order,"  is  copied,  almost  verbatim, 
from  Form  39  of  1862. 

The  note  at  the  foot  of  the  order  is  essential.    Eampden  y.  Wallia,  26  0.  Diy.  746. 

See  orders  actually  made  in  Nhospaper  Co-operative  Association,  1891,  N.  0385, 
y.  WUliams,  J.,  28th  May,  1892 ;  Automatic  Door  Co.,  Giffard,  Beg.,  8th  Sept., 
1892. 

Upon,  &c.,  and  an  afft  of,  &c.,  It  is  ordered  that  the  seyeral  persons   Form  496. 
named  in  the  second  column  of  the  schedule  hto  being  resply  contribu-  ^^^^ 
tories  of  the  sd  coy,  do,  on  or  before  the  16th  day  of  Sept.,  1895,  or  proTidiog  for 
subsequently  within  seven  days  after  seryice  ot  this  order,  pay  to  the  Joe^^c 
applicants  the  sd  0.  and  B.,  as  such  liqrs  as  afsd,  at  their  offices,  No.  — , 

Street,  in  the  Oity  of  London,  the  several  sums  of  money  set 

opposite  to  their  respiye  names  in  the  sixth  column  of  the  schedule  hto, 
such  sums  being  the  amoxmts  due  from  the  sd  several  persons  resply 
in  respect  of  calls  duly  made.  And  it  is  further  ordered  that  the  sd 
several  persons  whose  names  are  set  forth  in  the  second  column  of  the 
schedule  hto,  do,  within  the  like  period,  pay  to  the  sd  0.  and  B.,  as 
such  liqrs  as  afsd,  the  several  sums  set  opposite  to  their  respive  names 
in  the  seventh  column  of  the  schedule  hto,  being  the  ascertained  pro- 
portion of  the  costs  of  this  applicon  properly  payable  by  such  several 
persons  resply.  And  it  is  further  ordered  that  such  persons  do  pay 
interest  at  the  rate  ot  5/.  p.c.p.a.  on  the  amounts  specified  in  the 
sixth  column  of  the  schedule  hto  so  due  from  them  resply  from  the 
time  appointed  for  payment  of  such  caUs  to  the  time  of  actual  pay- 
ment. And  it  is  ordered  that  the  respive  sums  set  opposite  to  the 
respive  names  of  the  sd  several  persons  in  the  schedule  hto  who 
are  resply  married  women  be  payable  out  of  their  separate  ppty 
resply  as  hnfter  mentd  and  not  otherwise.  And  it  is  ordered  that  exe- 
cution hereon  against  the  sd  several  persons  who  are  married  women 
be  limtd  to  their  separate  ppty  resply,  not  subject  to  any  restriction 
against  anticipation  unless  by  reason  of  sect.  19  of  the  Married 
Women's  Ppty  Act,  1882,  the  ppty  shall  be  liable  to  execution  not- 
withstanding such  restraint.  And  it  is  ordered  that  the  several  sums 
payable  by  T.,  &o.  named  in  the  sd  schedule  hto  be  pd  by  them 
out  of  the  assets  resply  of  T.,  deed,  and  X.,  deed,  in  their  respive 
hands  as  legal  personal  representatives  resply  of  the  sd  T.  and  X., 
deed,  to  be  administered  in  a  due  course  of  administration  if  the  sd 
T.,  &c.  resply  have  in  their  hands  so  much  to  be  administered.  And 
it  is  ordered  that  the  remainder  of  the  sd  applicon  do  stand  over. 
Economic  Fire  Office  (0082  of  1894),  Hood,  Eeg.,  15th  Aug.,  1895. 

The  schedule  contained  eight  odnmiis  headed  respeotlTely— (1)  Serial  number 


Digitized  by 


Google 


840  WlNDINChUP  BY  THE  COURT.      [ChAP.  XXXVlll. 

on  lisfc ;  (2)  Name  and  address ;  (3)  Description ;  (4)  In  what  dharaoter  inchided ; 
(6)  Nmnber  of  shares;  (6)  Total  amount  of  call  due;  (7)  Proportion  of  ooafca; 
(8)  Total  amount  due  ezolnsiTe  of  interest.    Indorsement  as  on  note  to  Form  495. 


Form  497. 

Order  for 
payment  of 
call  and  oosts. 


Upon  the  applioon  of  the  [off  recr  and]  liqr  of  the  sd  coy,  and  upon 
reading,  &c.,  [Order  for  payment  of  call].  And  order  that  the  sd  W. 
do,  on  or  before  22nd  Feb.,  1883,  or  within  seyen  days  after  service  of 
this  order  upon  him,  pay  to  the  sd  S.  the  sum  of  3/.  16«.  Sd.^  being  the 
applicant's  ascertained  costs  of  this  applicon.  Public  Supply  Associa* 
turn,  Fry,  J.,  6th  Feb.,  1883.    B.  246. 


Form  498. 

Order  for 
farther  call, 
insurance 
asBooiation. 


Upon  the  applicon  of  S.,  the  [off]  liqr  of  the  aboye-named  associa- 
tion, and  upon  hearing  the  solors  for  the  applicant  and  for  F.,  a 
contributory  of  the  sd  association,  and  upon  reading,  &c.,  It  is  ordered 
that  a  further  call  of  40/.  p.c.  on  the  amounts  insured  in  the  GFeneral 
Average  Club  and  46/.  p.c.  on  the  amounts  insured  in  the  Total  Loss 
Olub  be  made  on  the  several  persons  named  in  the  schedule  hto,  being 
contributories  of  the  sd  association.  And  it  is  ordered  that  each  of  the 
sd  several  persons  named  in  the  schedule  hto  do  pay  to  the  sd  [off] 

liqr,  S.,  at  his  office  situate  at ,  in  the  City  of  London,  on  or  before 

the  1st  day  of  Oct.  1891,  the  amount  which  will  be  due  from  him  in 
respect  of  such  further  call.  Lowestoft  Mutual  Insurance^  Kekewioh,  J., 
11  Aug.  1891.    B.  1049. 


Form  499. 

Order  for 
payment  of 
calls  where 
company  nn- 
registered. 


Upon  the  applicon  of  the  [off  recr  and]  liqr,  &c.,  Order  that  the 
several  persons  named  in  the  fu'st  column  of  the  schedule  to  this 
order,  being  resply  contributories  of  the  sd  syndicate,  do  within  four 

days  after  service  of  this  order  upon  them  resply  pay  to ^  the  [off 

recr  and]  liqr  of  the  sd  syndicate,  at  his  office.  No. ,  in  the  City  of 

London,  the  seyeral  sums  of  money  set  opposite  to  their  respive 
names  in  the  fourth  column  of  the  sd  schedule,  being  the  amounts  due 
from  the  sd  several  persons  resply  in  respect  of  the  calls  of  60  p.c., 
60  p.c,  and  90  p.c.  on  the  amounts  resply  originally  subscribed  by 
each  contributory,  made  by  the  orders  dated  resply  the  1st  of  Aug.  1874, 
the  9th  of  April,  1876,  and  the  1st  of  June,  1876,  or  some  or  one  ol 
such  calls.  Royal  Victoria  Palace  Theatre  Syndicate^  6th  April,  1878. 
B.  808. 

For  order  to  pay  calls  made  before  winding-np,  see  infra,  Form  511. 


Form  600.       Upon  the  applicon  of  the  [off]  liqr,  &c..  Order  that  the  sd  B.,  of      ■   , 
Ot^fxsuB,       &  contributory,  as  being  a  past  shareholder  of  the  sd  society,  who  ceased 
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to  be  a  member  within  a  year  before  the  oommenoement  of  the  B.  oontriba- 
windmg-up,  do,  on  or  before  13th  May,  1881,  pay  to  8.,  the  [off]  liqr  ^^' 
of  the  sd  society,  at  his  ofiGlce  situate,  &c.,  the  sum  of  4,240/.,  being  a 
call  of  212/.  per  share  in  respect  of  the  twenty  shares  lately  held  by 
Mm  in  the  sd  society.    Albion  Life  Assurance  Society,  ISth  April,  1881| 
Pry,  J.    A.  684. 

A  general  order  on  the  B.  list  is  made  as  in  Form  484. 

(Title.)  Form  601. 

I,  J.  B.,  of,  &o.,  make  oath  and  say  as  follows : —  Affidayit  of 

1.  I  did  on  the day  of  — --,  19-,  personally  serve  G.  F.,  of  ^lorW 

,  in  the  coimty  of ,  &c.,  with  an  order  made  in  this  matter  by  ment  of  call. 

this  Ot,  dated  the day  of  ,  19 — ,  whereby  it  was  ordered  ^^"^  ^2  of 

[^set  out  the  order],  by  delivering  to  and  leaving  with  the  sd  G.  F.,  at 

y  in  the  county  of ,  a  true  copy  of  the  sd  order,  and  at  the 

same  time  producing  and  showing  unto  him,  the  sd  G.  F.,  the  sd 
original  order. 

2.  There  were  indorsed  on  the  sd  copy  when  so  served  the  following 
words,  that  is  to  say,  "  If  you,  the  under-mentd  G.  F.,  neglect  to  obey 
this  order  by  the  time  mentd  therein,  you  will  be  liable  to  process  of 
execution." 

Sworn,  &c. 

B.  S.  0.,  Ord.  LXVII.  r.  1,  provides  that— <<  Except  in  the  case  of  an  order  for 
attachment,  it  shall  not  be  necessary  to  the  regular  senrioe  of  an  order  that  the 
original  order  be  shown  if  an  office  copy  of  it  be  exhibited."  Accordingly,  the 
words  *^  an  office  copy  of  "  might  be  inserted  in  paragraph  1  of  the  above  affidavit 
where  convenient. 


1.  That  i  did  on  the  respective  days  mentd  in  the  second  column  of   Form  502. 
the  schedule  hto,  personally  serve  the  several  persons  whose  names.  Affidavit  of 
addresses,  and  descriptions  are  set  forth  in  the  third,  fourth,  and  fifth  service  on 
columns  of  the  sd  schedule  opposite  to  the  sd  respective  days,  with  the  ^^ 

order  made  in  this  matter  by  this  Ct,  dated  the  day  of , 

whereby  it  was  ordered  {_set  out  order  in  past  tense],  by  delivering  a 
true  copy  of  the  sd  order  to  and  leaving  the  same  with  each  of  the  sd 
several  persons  at  the  respective  places  set  forth  in  the  third  column 
of  the  sd  schedule  opposite  to  their  respive  names,  except  that  only 
that  part  of  the  schedule  to  the  sd  order  which  related  to  each  of  the 
sd  several  persons  was  included  in  the  sd  copy  order  served  on  him  as 
afsd.  And  I  at  the  same  time  produced  and  showed  to  each  of  the  sd 
several  persons  [an  office  copy  of]  the  sd  original  order  duly  passed 
and  entered. 
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2.  There  was  indorsed  upon  each  of  the  sd  copies,  at  the  time  of 
such  service  thof  as  afsd,  a  memdum  in  the  words  following ;  that  is 

to  say : — "  If  yon,  the  within>mentd ,  neglect  to  obey  this  order 

by  the  time  mentd  herein,  you  will  be  liable  to  process  of  execution," 
except  that  the  name  of  the  person  so  served  with  such  copy  order  was 
inserted  in  such  memdum  after  the  word  ^*  within-mentd." 

The  Schedule  above  referred  to. 


No.  on 
List. 


Date  of 
Service. 


Names  oi 
Persons  served. 


Addresses. 


Description. 


Flaoeaf 
Serrioe. 


be  made  hy 
person  effect- 
ing service. 


Form  603.        On  the day  of I  personally  served  on  the  within-named 

Kemorandom  ^'  ^*  the  within  order  [^or  the  order  whereof  the  within  is  an  office 

of  service  to     copy]  by  delivering  to  and  leaving  with  the  sd  A.  B.  at ,  in  the 

county  of ,  a  true  copy  of  the  sd  order  (except  that  such  copy  only 

included  so  much  of  that  part  of  the  schedule  to  the  sd  order  as  related 
to  the  said  A.  B.),  and  at  the  same  time  producing  and  showing  to  him 
the  sd  original  order  duly  entered  \_or  the  sd  office  copy].  There  was 
indorsed  on  the  sd  copy  when  so  served  a  memdum  in  the  words 

following,  that  is  to  say : — "If  you,  the  within-mentd ,  neglect  to 

obey  this  order  by  the  time  mentd  therein,  you  will  be  liable  to 
process  of  execution." 


Liberty  to 

employ 

detective. 


Form  604.  Upon  the  applicon  of  the  off  liqr  of  coy,  and  upon  hearing  the  solor 
for  the  applicant,  and  upon  reading  an  afft  of  the  said  off  liqr,  filed, 
&c.,  Order  that  the  sd  off  liqr  be  at  liberty  to  pay  out  of  the  assets  of 
the  sd  coy  to  E.  P.,  or  to  such  person  or  persons  as  may  give  informa- 
tion enabling  him  to  recover  calls  from  the  contributories  of  the  sd 
coy  who  have  not  yet  satisfied  their  liability,  a  commission  of  15  per 
cent,  upon  all  sums  not  exceeding  400/.,  and  a  commission  of  10  per 
cent,  upon  all  sums  exceeding  400/.  which  may  be  recovered  in  oonse- 
quence  thof.  And  let  such  payments  be  allowed  to  the  sd  off  liqr  on 
passing  his  accounts.  Edtatea  Investment  Co,^  M.  B.,  12  Jan.,  1878, 
A.  56. 
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Upon  the  applioon  of  L.,  the  [off]  Hqr,  &c.,  Order  that  the  applicant  Form  605.' 
be  at  liberty  to  employ  W.  P.  to  find  out  the  whereabouts  of  the  con-  J^^^^  ' 
tributories  mentd  in  the  schediile  hto.  And  order  that  the  sd  P.  be 
allowed  a  commission  of  20  per  cent,  on  all  amounts  up  to  100/. 
reooyered  from  the  sd  contributories,  and  15/.  per  cent,  between  100/. 
and  500/.,  and  10  per  cent,  on  all  amounts  recoyered  beyond  500/. 
NaHonal  Funds  Co.,  M.  E.,  28th  Feb.,  1878.    B.  445. 

For  similar  order  by  Fry,  J.,  see  St,  Nazaire  Co,^  7th  April,  1879.    B.  685. 

For  order  of  M.  B.,  authorizing  the  employment  of  P.  at  a  oommiMion  to  dis- 
cover  whereabouts  of  contributories,  and  approving  of  the  agreement  which  had 
been  prepared,  see  BamscTs  Banking  Co,,  M,,  B.,  9th  May,  1879.    A.  1496. 


Enforcing  Payment  of  Application  and  Allotment 
HoneyBy  and  Calls  made  before  Winding-up. 

8«ot.  101  of  1868. — The  Oourt  may,  at  any  time  after  making  an  order  for  Order  of 
winding-1^  the  oompany,  make  an  order  on  any  contributory  for  the  time  being  Court. 
nettled  on  the  list  of  contributories,  directing  payment  to  be  made,  in  manner  in  the 
said  order  mentioned^  of  any  moneys  due  from  him  or  from  the  estate  of  the  person 
whom  he  represents  to  the  company,  exdusiye  of  any  moneys  which  he  or  the 
estate  of  the  person  whom  he  represents  may  be  liable  to  contribute  by  virtue  of 
any  oaU.  made  or  to  be  made  by  the  Court  in  pursuance  of  this  part  of  this  Act ; 
and  it  may,  in  making  such  order,  when  the  company  is  not  limited,  allow  to  such  Set-off. 
oontribatoiy  by  way  of  set-off  any  moneys  due  to  him  or  the  estate  which  he 
represents  from  the  company  on  any  independent  dealing  or  contract  with  the 
company,  but  not  any  moneys  due  to  him  as  a  member  of  the  company  in  respect 
of  any  dividend  or  profit. 

ProTided   that  when  all  the  creditors  of  any  company,  whether  limited  or 
unlimited,  are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any 
contributory  from  the  company  may  be  allowed  to  him  by  way  of  set-off  against    . 
any  subsequent  call  or  caUs.    See  further,  as  to  set-off,  supra,  p.  466. 

Sect.  98  also  directs  that  the  Court  shall  cause  the  assets  of  the  company  to  be 
ooUected,  and  sect.  99  provides  for  settling  the  list  of  contributories. 

Under  sect.  13  of  1890,  general  rules  (78 — 90  of  1903)  have  been  made  for  giving 
the  liquidator  the  powers  of  the  Court  under  the  Act  of  1862  with  reference  to  the 
list  of  contributories,  the  collection  and  distribution  of  the  assets,  and  (subject  to 
control)  making  calls.  But  sect.  101  of  1862  is  not  mentioned  in  sect.  13  of  1890, 
and  the  Boles  of  1903  do  not  interfere  with  it,  and  the  practice  is  substantially  the 
same  as  it  was  before  the  oommencement  of  the  Act  of  1890. 

The  fact  that  a  balance  order  has  been  made  for  caUs  made  before  winding-up  does  Suing  for 
not  merge  the  debt,  and  the  company  may  still  sue  for  the  calls.     Westmoreland,  ^e,  calls. 
Co.  V.  Feilden,  (1891)  3  Ch.  16. 
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Form  606. 

Official  ap- 
plioation  for 
payment  of 
caUaonpaid. 


Form  607. 

Last  official 
application 
for  payment 
of  oalla. 


Board  of  Trade. 
Office  of  the  Off  Eecr  in  Cos  liquidation, 

33,  Carey  Street,  linooln'B  Lm, 

London,  W.C., ,  19—. 

Please  address  all  oommmiioations 
respecting  this  matter  to  the  Off 
Beer  in  Ck>6  liquidation,  and  quote 
the  number  below. 

No. of  189  -. 

Telegrams: — 
*'  Oonduding,  London." 


Li  the  matter  of  • 


Limtd. 


I  have  to  apply  to  you  for  payment  of  /.,  being  the  amount 

due  from  you  to  this  coy  in  respect  of  unpaid  calls.  If  you  fail  to 
pay  this  sum  to  me  within  seyen  days  from  the  date  of  this  notice,  it 
will  be  my  duty  [to  include  your  name  in  the  list  of  oontributories  of 
the  coy,  and]  to  apply  to  the  Ct  for  an  order  enforcing  payment. 
Under  such  order  you  will  be  liable  to  process  of  execution  for  the  ed 
amount,  together  with  the  costs  of  the  proceeding. 

I  am,  your  obedient  servant, 

A.  B.  C,  on  Beer  and  Liqr. 

Moneys  not  sent  by  post  can  be  pd  in  every  weekday,  except  Satur- 
day, from  10  to  4  ;  on  Saturdays,  from  10  to  I. 

Cheques  to  be  made  payable  to  the  oft  recr  or  bearer,  and  croesed 
'*  Bank  of  England,  Credit  of  Cos  Liquidation  Account." 

The  above  form  is  issued  directly  after  the  liquidator's  appointment,  lor  ihe 
purpose  of  getting  in  calls  made  before  the  winding-up  order,  and  still  unpaid. 

After  settlement  of  the  list  of  oontributories  the  following  application  is  issoed  to 
persons  liable  to  pay  calls  made  before  the  winding-up  ordev  i-^ 

{Address,  date,  title,  Sfc,  as  in  last  form,) 

The  time  during  which  you  might  have  made  application  to  the  Ct 
to  remove  your  name  from  the  list  of  contributories  of  the  above  coy, 

had  you  any  legal  grounds  for  doing  so,  having  expired  on  the 

inst.,  it  now  becomes  my  duty  to  take  out  a  summons  against  you  to 

enforce  payment  of  the  sum  of /.,  being  the  amount  due  from  you 

in  respect  of  the  shares  you  hold.  I  propose,  however,  to  defer  taking 
this  step  for  a  period  of  seven  days,  to  give  you  the  opportunity  <rf 
paying  the  claim  and  avoiding  the  costs  of  the  further  proceedings 
prescribed  by  the  Act.    The  amount  should  be  pd  to  me  on  or  before 

the inst. 

I  am,  Sir,  your  obedient  servant, 

A.  B.  C,  Off  Beor  and  Liqr. 

Proceedings  against  oontributories  are  frequently  taken  under  sect.  101  of  1862, 
tupra^  p.  643. 
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The  smnmons  should  be  seryed  hj  poat  (see  R.  23  of  1903)  on  the  oontributories  Service  hj 
against  whc»n  the  order  is  sought,  and  an  affidavit  of  service  should  be  made.  ^^  ' 

Sometimes  the  application  applies  to  calls  made  before  the  winding-up,  and  also 
to  calls  made  by  the  liquidator. 

G^erally  the  application  is  made  against  several  persons,  but,  if  necessary,  it 
can  be  made  against  an  individual. 

A  contributory  in  a  limited  company  cannot  set  off  against  money  due  from  him  Bet-off. 
to  the  company  a  debt  due  to  him  from  the  company.  Oritselfs  oase^  1  Gh.  628. 
In  that  case,  which  was  decided  in  1867,  before  the  Judicature  Act,  1875,  was 
passed,  the  shareholder  was  not  a  bankrupt,  and  the  calls  were  made  while  the 
company  was  a  going  concern.  And  see  Hiram  Maxim  Lamp  Co,y  (1903)  2  Oh.  165, 
when  the  calls  were  sued  for  and  a  set-off  pleaded  before  winding-up. 

It  was,  however,  held  in  Ee  Btwkworth  (1867),  2  Oh.  578,  that  in  the  case  of  a 
bankrupt  contributory  the  mutual  credit  section  of  the  Bankruptcy  Act  applied, 
and  that  the  liquidator  coining  in  to  prove  in  the  bankruptcy  for  the  calls  could 
only  prove  for  the  balance  of  the  debt  after  deducting  the  amount  owing  from  the 
company  to  the  bankrupt's  estate. 

So,  also,  where  the  debt  was  larger  than  the  call,  and  the  question  arose  in  the 
winding-up,  it  was  held,  the  contributory  being  bankrupt,  that  set-off  must  be 
allowed,  and  that  the  balance  could  be  proved  for  in  the  winding-up.  Ex  parte 
Strang  (1870),  5  Oh.  492. 

In  Black  %  Co,U  ease  (1872),  8  Oh.  254,  there  was  no  bankruptcy,  and  the  set-off 
expressly  contracted  for  was  disallowed.  Some  observations  of  Lord  Selbome, 
L.  0.,  at  p.  262,  have  been  considered  difficult  to  reconcile  with  the  gprounds  stated 
in  Me  Duckicarth  (see  (1898)  1  Oh.  698).  In  Whitehome  #  Co,  (1878),  9  C.  D.  595, 
Jeesel,  H.  R.,  held  that  the  right  to  set-off  in  the  case  of  a  non-bankrupt  contribu- 
tory did  not  exist,  whether  the  calls  were  made  before  or  in  the  winding-up,  and 
whether  the  winding-up  was  compulsory  or  voluntary.  And  see  Hiram  Maxim  Co., 
eupra. 

Sect.  10  of  the  Judicature  Act,  1875,  provides  that  in  the  winding-up  of  an  insol- 
vent company  the  rules  of  bankruptcy  [including  the  mutual  credit  secUon]  as  to 
the  rights  of  creditors,  and  as  to  debts  and  liabilities  provable,  shall  prevail.  But 
this  does  not  affect  the  old  rule  that  where  the  contributory  is  not  bankrupt  the  debt 
due  from  the  company  cannot  be  set  off  against  the  calls,  whether  made  before  or 
after  winding-up.  GiWs  case  (1879),  12  C.  D.  755.  In  Whitehotue  ^  Co.,  sup.,  the 
Act  of  1875  was  not  referred  to.  Moreover,  the  ground  of  the  decision  in  the  case 
last  cited,  that  the  calls  were  due  to  the  liquidator,  and  the  debt  was  due  from  the 
company,  was  disapproved  of  by  Gotten,  L.  J.,  in  I)/le  Works  (1890),  44  G.  D.  584, 
575,  he  preferring  the  ground  given  by  Lord  Selbome  in  Black  ^  Co.'x  case,  viz. : 
that  the  result  of  allowing  set-off  would  be  to  give  the  creditor  a  preference  and 
exonerate  him  from  his  obligation  as  a  shareholder  to  contribute  towards  the  pay- 
ment of  the  debts  of  the  other  creditors.  In  Pyle  Works  (p.  585),  which  it  must 
be  remembered  was  decided  long  after  1875,  Lindley,  L.  J.,  said,  **  The  proper 
starting  point  is  the  statute  *'  of  1862  **  itself.  The  exposition  of  it  given  in  these 
oases'* — Black  ^  Co.'s  ease  and  Whitehouse  ^  Co, — **  is  valuable,  but  it  must  never 
be  overlooked  that  there  is  a  section  in  the  Act  (sect.  101)  expressly  forbidding  set- 
off in  the  case  of  limited  companies,*'  and  in  Washington  Diamond  Mining  Co,,  (1893) 
3  Gh.  95,  112,  the  same  learned  judge  in  his  judgment  cited  OilTs  case  as  deciding 
that  "  sect.  10  of  the  Judicature  Act,  1875,  has  not  repealed  or  affected  the  enact- 
ments in  the  Gompanies  Act,  1862,  prohibiting  set-off  against  calls  in  the  case 
of  winding-up  of  limited  companies." 

As  to  discontinuing,  after  winding-up,  an  action  previously  brought  for  calls, 
see  United  Service  Institutiony  (1901)  1  Gh.  97. 

P.  N  N 
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Intereet. 


The  third  oase — ^wbere  contributory  is  a  limited  company,  and  both,  oompanies 
are  in  winding-up— remains  to  be  noticed.  Where  the  G.  Company,  Limited,  held 
shares  in  the  A.  Company,  Limited,  and  before  either  company  went  into  liquida- 
tion calls  were  made  on  the  shares,  and  the  A.  Company  became  indebted  to  the 
G.  Company  for  money  lent,  and  afterwards  the  A.  Company  was  ordered  to  be 
wound  up  by  the  Court,  and  the  G.  Company,  being  insolvent,  passed  an  extra- 
ordinary resolution  for  voluntary  winding-up,  Wright,  J.,  held  that  sect.  10  of  &e 
Judicature  Act,  1875,  did  not  enable  the  liquidator  of  the  G.  Company  to  set  off 
the  debt  against  the  calls.  Auriferous  Properties,  (1898)  1  Ch.  691.  And  the  same 
judge  subsequently  held  that  in  the  winding-up  of  the  A.  Company  the  G.  Company 
could  not  take  any  dividend  on  the  debt  imtil  it  had  paid  up  all  calla  in  the 
winding-up  of  the  A.  Company.    Auriferous  Properties  (No.  2),  (1898)  2  Ch.  428. 

See,  as  to  unlimited  companies,  WeH  of  England  Bank,  12  C.  D.  823. 

Where  the  calls  or  other  moneys,  by  virtue  of  the  articles  of  association  or 
otherwise,  carry  interest,  the  summons  can  apply  for  interest  accordingly  (see 
Forms  512—514),  and  in  any  case  costs  should  be  applied  for. 

It  should  be  ascertained  whether  the  resolution  for  a  call  was  valid.  It  must 
state  not  only  the  amount  of  the  call,  but  also  the  time  at  which  it  is  to  be  paid* 
Cawley  #  Cb.,  42  0.  Div.  209. 


Form  508. 

Summons  for 
payment  of 
calls  made 
before  wind- 
ing-up, 
varied  for 
case  of  ap- 
plication and 
allotment 
mon^ii. 


Let,  &0.    See  Form  10. 

On  the  part  of  S.,  the  [off  recr  and]  liqr  of  the  above-named  coy, 
that  the  several  persons  named  in  the  second  column  of  the  schedule 
hereto  may  be  ordered,  within  seven  days  after  service  of  the  order  to 
be  made  hereon,  to  pay  to  the  sd  S.,  the  [off  recr  and]  liqr  of  the  sd 

coy,  at  his  office.  No.  — , Street,  in  the  county  of ,  the  several 

sums  set  opposite  their  names  in  the  sixth  [or,  tohere  applicon  and 
allotment  moneys  also  claimed,  the  tenth']  column  of  the  sd  schedule, 
such,  simis  being  the  amounts  due  from  the  sd  several  persons  resply 
in  respect  of  [application  money,  allotment  money,  and]  a  call  [^or  calls] 
made  by  the  directors  of  the  said  coy  prior  to  the  order  to  wind  up  the 
same,  and  that  the  sd  several  persons  may  be  ordered  also,  within  seven 
days  after  the  service  of  the  order  to  be  made  hereon,  to  pay  to  the 
applicant,  at  his  office  af  sd,  interest  on  the  respive  amounts  B{>ecified 
in  the  sixth,  [seventh,  eighth,  and  ninth]  colimins  of  the  sd  schedule 
at  the  rate  of  5/.  p.c.  p.a.  from  the  time  when  such  call  [_or  the  same] 
became  due,  as  mentd  in  the  same  columns  of  the  sd  schedule,  until 
payment,  and  that  the  sd  several  persons  may  be  ordered  to  pay  the 
costs  of  this  applicon. 

Dated,  &c. 

The  Schedule  above  referred  to. 

In  the  case  of  a  summons  for  one  call  only,  the  schedule  will  be  as  in  Form  537 

[six  columns],  but  heading  to  sixth  column,  *' Call  of 1.,  made  Jan. 

189—." 

Where  necessary,  there  can  be  additional  columns  for  several  calls,  &c.,  ^.y.,  in  a 
summons  for  application  money,  allotment  money,  and  two  calls,  there  ahould  be 
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ten  Golaums,  headed  as  foUows  : — (1)  No.  in  list.  (2)  Name.  (3)  Address.  (4)  In 
what  oharaoter  indaded.  (5)  No.  of  shares  held.  (6)  Amount  due  on  application. 
(7)  Amount  due  on  allotment.  (8)  Oall  of  1/.,  made  26th  Sept.  1890.  (9)  Gall  of 
21.  lOs,,  made  25th  Jan.  1891.     (10)  Total  amount  due. 


Formal  parts.    See  Form  11.  Form  609. 

1 .  I  did,  on  tlie day  of ,  in  the  manner  hnfter  mentd,  serve  Affidavit  of 

a  true  copy  of  the  summons  now  produced  to  me,  and  marked  A,  upon  service  of 
each  of  the  respive  persons  whose  names  and  addresses  are  set  forth  p^y  arreaps 
in  the  [off  recr  and]  liqr's  certificate  of  settlement  of  the  list  of  contri-  ot  call, 
butories  of  the  above-named  coy,  dated,  &c.,  and  in  the  second  and  third 
columns  of  the  schedule  to  the  sd  summons.     [^Someiimes  the  following 

words  are  added : — Except  that  in  the  copy  summons  served  on  each  of 
such  persons  there  was  inserted  so  much  only  of  the  sd  schedule  as 
related  to  the  person  on  whom  the  copy  of  the  sd  summons  was  served, 
in  the  same  words  and  figures  as  are  set  forth  in  the  sd  schedule  to  the 
sd  simimons.] 

2.  I  served  the  sd  respive  copies  of  the  sd  summons  by  putting  such 
copies  resply  into  envelopes,  duly  addressed  to  such  persons  resply 
according  to  their  respive  names  and  addresses  appearing  in  the  sd 
certificate,  and  in  the  schedide  to  the  sd  summons,  and  with  the  proper 
stamps,  &c.  [^conclude  as  in  para,  3  of  Form  458], 

If  any  of  the  addresses  are  different  from  those  contained  in  the  list  of  contribn- 
tories  the  fact  should  be  noticed,  and  in  aU  cases  the  affidavit  should  state  that  the 
addresses  are  those  last  known  to  the  liquidator. 

There  must  also  be  an  affidavit  showing  the  necessity  for  the  proposed  call. 


1.  There  are  due  from  the  several  persons  named  in  the  second   Form  610. 
column  of  the  schedule  to  the  summons  issued  in  this  matter  on  Affidavit  wi^ 
19th  July,  1884  [produced  and  shown  to  me,  and  marked  A],  being  a  view  to 
resply  contributories  in  their  own  right  of  the  sd  coy,  the  several  sums  ^   *'" 
set  opposite  to  their  respive  names  in  the  tenth  column  of  the  sd 
schedule,  being  the  amount  due  from  them  resply  on  account  or  in 
respect  of  [application  money,  allotment  money,  and]  calls  l_or  a  call] 
payable  on  shares  held  by  them  in  the  above-mentd  coy,  as  appears 
by  the  schedule  to  the  sd  summons.     [The  caUs  referred  to  in  the  sd 

schedule  were]  made  by  the  directors  of  the  sd  coy  on  the day  of 

prior  to  the  winding-up  of  the  sd  coy,  in  respect  of  the  several 

shares  held  by  them,  as  mentd  in  the  fifth  column  of  the  sd  schedule 

[together  with  interest  on  the  sd  several  sums  from  the  sd day  of 

at  the  rate  of  5  p.c.  p.a.],  as  appears  from  the  books  of  the  sd 

coy,  with  the  exception  of  0.  B.  and  J.  B.,  who  have,  since  the  sd 
summons  was  issued,  pd  the  amount  due  from  them. 

NN  2 
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2.  The  claims  of  the  creditors  of  the  coy  [allowed  against  the  eoj,  as 

appears  by  the  chief  clerk's  certificate,  dated  ]  amount  in  the 

aggregate  to 1,,  or  thbts. 

3.  I  believe  that  there  are  no  assets  of  the  sd  coy,  except,  &c.,  and 
the  sums  due  from  the  contributories  of  the  coy  as  afsd,  which 
amount  in  the  aggregate  to  769/.,  and  to  the  best  of  my  information 
and  belief  it  will  be  impossible  to  recoyer  in  respect  of  the  sd  sums 
more  than  500/.  or  thbts. 

4.  My  solors  haye  estimated  for  the  purposes  of  this  my  afft,  and 
have  informed  me  that  the  costs  of  the  petr  and  the  creditors  and  con- 
tributories, directed  to  be  taxed  by  the  order  to  wind  up  the  sd  coy, 
but  not  yet  taxed,  will  amount  to  not  lees  than  110/.  or  thbts. 

5.  I  have  estimated  the  costs,  charges,  and  expenses  of  and  incident 
to  the  winding-up  of  the  affairs  of  the  sd  coy,  and  I  believe  that  the 
sum  of  250/.  at  the  least  will  be  required  to  pay  the  sd  costs,  charges, 
and  expenses. 

6.  In  order  to  provide  for  the  costs,  charges,  and  expenses  of  the 
winding-up  and  for  the  amount  due  to  creditors,  it  is  necessary  to 
require  payment  of  the  whole  amount  due  from  the  sd  several  persons 
who  are  found  to  be  contributories  of  the  said  association  by  my  certifi- 
cate, settled  on  the  15th  June,  1892,  and  that  a  balance  order  should 
be  made  against  all  such  persons  for  the  amounts  remaining  due  from 
them  as  afsd. 


Order  to  pay 
calls  made 
before  wind- 
ing-up. 


Form  611.  Upon  the  appHcon  of  S.,  the  [off  recr  and]  liqr,  &c..  Order  that  the 
several  persons  named  in  the  second  column  of  the  schedule  hereto, 
being  resply  contributories  of  the  sd  coy,  do,  within  seven  days  after 
service  of  this  order  upon  them,  pay  to  the  sd  8.,  the  [off  recr  and] 

liqr  of  the  sd  coy,  at  his  oflGlce,  No.  — , ,  in  the  city  of  London, 

the  several  sums  of  money  set  opposite  to  their  respective  names  in 
the  tenth  [or,  in  case  of  a  call,  only  the  sixth]  column  of  the  sd  schedule^ 
such  sums  being  the  amounts  due  from  the  sd  several  persons  resply 
in  respect  of  [application  money,  allotment  money,  and]  caUs  on  the 
shares  in  the  sd  coy  held  by  them  resply  before  the  commencement  of 
the  winding-up  of  the  sd  coy.  And  it  is  ordered  that  the  sd  several 
persons  do  also  pay  to  the  sd  S.,  the  [off  recr  and]  liqr,  at  the  same 
time  and  place  [interest  at  the  rate  of  5/.  p.c.  p.a.  on  the  respive 

amounts  specified  in  the  sd column  of  the  sd  schedule  from  the 

time  when  each  of  such  calls  became  due  as  mentd  in  the  sixth  column 
of  the  sd  schedule  until  payment] »  and  that  the  sd  several  persons  do 
also  pay  to  the  sd  S.  at  the  same  time  and  place  the  costs  of  this 
applicon  mentd  in  the  eleventh  oolnmn  of  the  sd  schedulo. 
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The  Schedule  above  referred  to. 

\^Thts  toill  contain  the  number  of  columns  at  the  foot  of  the  summons, 
with  an  additional  column  {seven  or  eleven,  as  the  case  may  he)  headed, 
**  Amount  due  for  co*/«."J  Commercial  Clothing  Co,,  MalinS)  V.-C, 
3rd  Deo.  1877.  A.  2123;  Advertising  and  Addressing  Co,  (94  of  1891), 
25th  Oct.  1892. 

As  to  eiifozoing  orders,  see  iftfra.  Forms  536  et  aeq.  The  payment  to  the 
liquidator  wiU  be  enforced  by  Ji,  fa,,  &c.  For  affidavit  of  personal  seryioe,  see 
Form  548. 


Upon  the  applicon  of  D.,  the  [off]  liqr  of  the  aboye-named  coy,  by   Perm  612. 
summons,  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  Another  sa^ 
for  C,  K.,  and  P.,  resply  contributories  of  the  sd  coy,  and  upon  hearing  P'der  with 
Y.  in  person,  also  a  contributory  of  the  sd  coy,  and  no  person  appearing 
for  or  on  behalf  of  any  of  the  other  contributories  of  the  sd  coy 
named  in  the  schedule  to  the  sd  summons,  dated,  &c.,  although  duly 
summoned,  as  appears  by  the  afftsof  G.,  filed  the,  &c.,  and  the  exhibits 
therein  referred  to,  and  upon  reading  the  two  seyeral  orders,  dated,  &c., 
the  chief  clerk's  certificate  of  the  settlement  of  the  list  of  contributories, 
datedy  &c,  the  afft  of  the  sd  D.,  filed,  &c.,  and  the  exhibit  therein 
referred  to,  and  the  afft,  &c..  It  is  ordered  that  the  several  persons 
named  in  the  second  column  of  the  schedule  hereto,  being  resply  con- 
tributories of  the  above-named  coy,  do  on  or  before  the  15th  day  of 
Aug.  1891,  or  subsequently  within  seven  days  after  the  service  of  this 

order,  pay  to  the  sd  D.  as  such  [off]  liqr,  at  his  offices  No.  — , Street, 

in  the  City  of  London,  the  several  sums  set  opposite  their  respive  names 
in  the  sixth  column  of  the  sd  schedule  hereto,  such  sums  being  the  capital 
amounts  due  from  the  several  persons  resply  in  respect  of  the  several 
caUs  on  the  shares  in  the  sd  coy  held  by  thom  and  made  by  the 
directors  of  the  sd  coy  previous  to  the  date  of  the  order  for  winding-up 
of  the  same  on  the  following  dates,  namely,  &c.,  and  payable  on  the 
following  dates  resply,  that  is  to  say,  22nd  Oct.  1 879,  &c.,  and  that  the 
sd  several  persons  do  also  pay,  at  the  time  or  times  and  in  manner  af sd, 
the  several  sums  set  opposite  their  respive  names  in  the  eighth  column 
of  the  schedule  hereto,  being  interest  calculated  at  the  rate  of  10/.  p.c. 
p.a.  on  the  sd  several  calls  from  the  respive  dates  when  each  of  such 
calls  became  payable  down  to  the  15th  Aug.  1891,  together  with 
further  interest  on  such  capital  amounts  at  the  same  rate  to  be  calcu- 
lated from  the  last-mentd  date  until  payment,  and  together  also  with 
the  amounts  (if  any)  set  opposite  their  respive  names  in  the  ninth 
column  of  the  sd  schedule  for  costs  ordered  to  be  pd  by  them  resply  on 
proceedings  taken  by  the  coy  for  the  recovery  of  the  sd  calls  and  for 
costs  of  this  applicon.    And  it  is  ordered  that  each  of  the  sd  several 
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persons  do  pay  to  the  sd  D.  the  sum  of  13*.  ^d.  on  account  of  his  costs 
of  and  incident  to  the  sd  several  applicons.  New  Zealand  Agricultural 
Co.,  Chitty,  J.,  1st  Aug.  1891.    B.  1042. 


Form  613. 

Order  to  pay 
arrears  with 
interest  and 
oosts. 


Order  to  pay  the  several  sums  set  opposite  the  respive  names  in  the 
fourth  column  of  the  sd  schedule  hereto,  such  sums  being  the  amount 
due  from  the  sd  several  persons  in  respect  of  calls  and  allotments  made 
in  respect  of  the  shares  held  by  the  sd  several  persons,  together  with 
the  several  sums  of  interest  due  on  such  calls  and  allotments  resply, 
between  the  5th  Dec.  1883,  set  forth  in  the  fifth  column  of  the  sd 
schedule,  amounting  together  to  the  sums  set  opposite  to  the  respive 
names  in  the  sixth  column  of  the  sd  schedule,  together  with  further 
interest  at  the  rate  of  5  p.c.  p.a.  on  the  sd  several  sums  set  forth  in  the 
fourth  column  to  the  date  of  payment.  And  it  is  ordered  that  each  of 
the  sd  persons  named  in  the  schedule  hereto  do  pay  to  the  sd  W.,  as 
such  off  liqr,  the  sum  of  10«.  for  costs  of  and  relating  to  this  order. 
Marine  Piers  Co,,  Chitty,  J.,  17th  Dec.  1883.    B.  1691. 


Form  614. 

Order  for 
payment  of 
allotment 
moneys  and 
instalments 
and  interest. 


Schedule. 


Upon  the  applicon  of,  &c..  Order  that  the  several  persons  named  in 
the  second  column  of  the  schedule  hereto,  being  resply  contributories 
of  the  sd  coy  named  in  the  sd  [chief  clerk's]  certificate,  do,  on  or  before 
the  6th  day  of  March,  1884,  or  subsequently  within  seven  days  after 
service  of  this  order  upon  them,  pay,  &c.,  the  several  sirnis  of  money 
set  opposite  to  their  respive  names  in  the  thirteenth  column  of  the  sd 
schedule,  such  sums  being  the  total  amount  due  from  them  in  respect 
of  the  sums  due  on  applicon,  allotment,  and  in  i*espect  of  the  instalments 
due  according  to  the  terms  of  the  prospectus  of  the  sd  coy  on  the  dates 
mentd  in  the  sixth,  eighth,  tenth,  and  twelfth  columns  of  the  sd 
schedule  hereto,  in  respect  of  the  shares  in  the  sd  coy  resply  held  by 
them.  And  order  that  the  sd  several  persons  do  also,  within  the  like 
period,  pay  to  the  sd  0.,  as  such  [o£E]  liqr  as  afsd,  at,  &c.,  interest  at 
the  rate  of  10/.  p.c.  p.a.,  for  and  in  respect  of  the  amounts  resply  mentd 
in,  the  fifth,  seventh,  ninth,  and  eleventh  columns  of  the  sd  schedule 
hereto,  from  the  respive  times  when  each  of  the  sd  sums,  payable  on 
applicon,  allotment,  and  in  respect  of  instalments,  became  due,  as 
mentd  in  the  sd  sixth,  eighth,  tenth,  and  twelfth  columns  of  the  sd 
schedule  hereto,  resply  until  payment.  Great  Southern  Mysore  Gold 
Mining  Co.,  Limtd,  Chitty,  J.,  10th  Jan.  1884. 

The  schedule  to  the  above  order  had  thirteen  columns,  intituled  thus:— (1)  No. 
on  list  of  contributories ;  (2)  name  of  contributory ;  (3)  address  of  contributory ; 
(4)  No.  of  1/.  shares  held  by  each  oontribatory ;  (6)  amounts  doe  on  applioation; 
(6)  dates  when  due  on  applioation;    (7)  amounts  remaining  due  on  allotment; 
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(8)  dates  when  amounts  dne  on  allotment;  (9)  amounts  due  in  respect  of  first 
instalment,  aooording  to  terms  of  prospeotos;  (10)  dates  when  amonnts  dae  in 
respect  of  first  instalment;  (11)  amounts  due  in  respect  of  second  instalment, 
aooording  to  terms  of  prospectus;  (12)  dates  when  amounts  due  in  respect  of 
second  instalment ;  (13)  total  amounts  due  on  application,  allotment,  and  first  and 
seoond  instalments. 


Upon  the  applicon  of  the  liqr,  &c.,  Order  that  the  appKcant  be  at   Form  615. 
liberty  to  institute  and  prosecute  actions,  and  take  such  proceedings  as  Liberty  to  sue 
may  be  necessary  and  as  he  may  be  advised  against  W.,  of  Aberdeen,  contributorj 
North  Britain,  one  of  the  contributories  of  the  sd  coy,  who  is  resident  dktion  Jot*' 
out  of  the  jurisdiction  of  this  Hon.  Ct,  to  recover  payment  from  the  sd  calls  made 
W.  of  the  sum  of  175/.,  such  sum  being  the  capital  amount  due  from  ^^?^7'^^' 
him  in  respect  of  seven  calls  made  by  the  directors  of  the  sd  coy  prior 
to  winding-up  of  the  sd  coy  on  the  following  dates,  namely,  the  17th 
Sept.  1879,  21st  July,  1886,  23rd  Oct.  1886,  &c.,  and  payable  on  the 
following  dates  resply,  that  is  to  say,  (1)  22nd  Oct.  1879,  (2),  &c., 
together  with  interest  calculated  at  the  rate  of  10/.  p.c.  p.a.  on  the  sd 
several  calls,  making  up  such  capital  amount  from  the  respive  dates 
when  the  same  were  payable  down  to  the  date  of  payment.    New 
Zealand  Agricultural  Co.y  Chitty,  J.,  1st  March,  1892. 

OoxFBOiaBES  WITH  CoNTBiBXTTOBiES.    See  Chapter  XLYI. 


Dividends  or  Betums  to  Shareholders. 

Sect.  109  of  1862.— The  Ck>iirt  shall  adjust  the  rights  of  the  contribatories 
amongst  themselves,  and  distribute  any  surplus  that  may  remain  amongst  the 
parties  entitled  thereto. 

The  jurisdiction  is  to  adjust  their  rights  qud  contributories  only.  Alexandra 
Palace  Co.,  23  C.  D.  297. 

The  Rules  of  1903,  like  those  of  1890,  contain  no  express  proTision  with  regard  to 
dividends  to  shareholders,  but  the  payment  of  such  dividends,  where  there  is  a 
surplos,  is  obviously  a  thing  necessary  for  winding-up  the  affairs  of  the  company 
and  **  distributing  its  assets"  within  the  meaning  of  sect.  95  of  1862,  and  accord- 
ingly the  liquidator  can  pay  the  same  **  without  the  sanction  of  the  Court  or  of  the 
committee  of  inspection."    Sects.  12  (2)  and  22  (1)  of  1890,  and  23  (1)  of  1890. 

The  Board  of  Trade,  however,  now  takes  the  view  that  in  no  case  should  the 
adjustment  take  place  without  the  sanction  of  the  Court.  Forms  have  been  pre- 
pared for  use  accordingly,  and  several  orders  have  been  made  on  the  application  of 
the  official  receiver.    See  Forms  516,  522,  524—7. 

As  to  the  mode  of  distribution,  primd  facte ,  if  all  the  shares  are  fully  paid  up,  the 
assets  are  distributed  pro  raid,  but  very  commonly  some  shares  are  fully  paid  up 
and  some  not.  In  such  cases  the  assets  must  primd  facie  be  distributed  so  as  to 
throw  the  loss  of  capital  on  the  members  in  proportion  to  the  nominal  amount 
of  the  capital  held  by  them  respectively.    Maude* s  case,  6  Ch.  51. 

Primd  facie  preference  shares  are  not  entitled  to  any  preference  in  winding-up. 
London  India  Rubber  Co.,  5  £q.  518. 
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And  where  some  Bhares  have  been'  issaed  at  a  disconnt,  the  holders  most  primd 
facie  be  treated  as  holders  of  only  partly  paid  shares,  and  most,  if  neoessary  to 
adjust  the  rights  of  the  oontributoriee,  pay  up  aooordingly.  JFalton  v.  Saffery,  (1897) 
A.  C.  299  ;    Weymouth  Packet  Co.,  (1891)  1  Oh.  66. 

And  where  after  paying  off  the  whole  of  the  paid-up  capital  there  is  a  BnrplnSy 
that  surplus  is  pi-imA  facie  distributable  pari  pastu.  Birch  y.  Cropper,  14  App. 
Oas.  525.     And  see  Wakefield  Rolling  Stock  Co.,  (1892)  3  Oh.  165. 

As  to  the  distribution  of  profits  earned  before  and  after  liquidation,  see  Bridyt- 
water  Navigation  Co.,  (1891)  2  Oh.  317  ;  Bishop  v.  Smyrna  Railway  Co.,  (1895)  2  Oh. 
265,  596;  Odessa  Waterworks  Co.,  (1901)  2  Oh.  190  n. ;  CriehUm's  Oil  Co.,  (1902) 
2  Oh.  86. 

The  memorandum  or  articles  of  association  or  special  contracts  may  have  giyen 
some  oontributories  a  preferential  right  in  the  distribution  of  assets.  See  Fart  I., 
8th  ed.,  659,  where  the  decisions  on  the  subject  are  more  fully  dealt  with.  Some- 
times the  articles  expressly  provide  for  the  distribution  in  a  winding-up  of  the 
*^  surplus  assets.*'  This  is  not  a  technical  expressiou.  The  words  may  mean  the 
surplus  after  paying  off  creditors,  or  the  surplus  after  paying  off  creditors  and 
paid-up  capital.  The  context  and  circumstances  must  be  considered.  See  New 
Transvaal  Co.,  (1896)  2  Oh.  750;  Feabody  Mining  Co.,  W.  N.  (1897)  170.  See  also 
Anglo- Continental  Corporation  of  Western  Australia,  (1898)  1  Oh.  327;  Beeston  JPHeu- 
matie  Tyre  Co.,  W.  N.  (1898)  34 ;  Mutoscope  and  Biograph  Syndicate,  (1899)  1  Oh. 
896  ;   WcUh  Whisky  Distillery  Co.,  W.  N.  (1900)  59  ;  16  T.  L.  R.  246. 

As  to  surplus  assets  of  unlimited  company,  see  DriffieM  Oas  Light  Co.,  (1898)  1  C5i. 
451.  As  to  literary  and  scientific  institutions,  see  Re  Jones  ;  Clegg  v.  Ellison,  (1898) 
2  Oh.  83. 

A  contributory  who  is  indebted  to  the  company  for  calls  or  otherwise  will  not  be 
paid  a  dividend  unless  he  pays  up. 

Where  a  call  has  been  made  on  the  B.  List  (past  members),  and  it  eventaally 
appears  that  the  contributions  of  the  present  members  are  sufficient,  the  persons 
on  the  B.  List  will  be  entitled  preferentially  to  a  return  of  what  they  have  paid. 
Helbert  v.  Banner,  L.  R.  5  H.  L.  41. 

Where  it  appears  that  there  is  a  surplus,  there  is  nothing  to  prevent  paid-up 
shareholders  from  coming  in  and  claimiug  to  be  placed  on  the  list. 

As  to  the  title  of  persons  claiming  under  a  Scotch  sequestration,  see  l^tieorin 
Cotton  Press  Co.,  W.  N.  (1894)  181. 

As  to  right  to  dividends  being  statute  barred,  see  Severn,  %c,  Co,,  (1896)  I  Oh.  559 ; 
Cornwall  Minerah  Rail.  Co.,  (1897)  2  Oh.  74. 

Ab  to  schedule  to  order  for  return  of  capital,  see  R.  120  of  1903,  infra,  p.  560, 
and  Form  533,  i^fra,  p.  562. 


Form  516. 

Report  of 
official  re- 
ceiver and 
liquidator  on 
summons  for 
leave  to 
adjust. 


{Full  Title  and  reference  to  record,) 

The  off  recr  and  liqr  of  the  above-named  coy  reports  to  the  Ct  as 

follows: — (1)  The  first  schedule  hereto  contains  particulars  of  the 

assets  of  the  above-named  coy  come  to  the  hands  of  the  off  recr  and 

liqr  of  the  sd  coy,  and  also  particulars  of  the  payment  made  by  him 

in  respect  of  the  debts  of  ,  and  the  costs,  fees,  and  charges  of 

winding-up  the  affairs  thof,  which  leaves  a  sum  of  267/.  6*.  Zd,  in 
the  hands  of   the  off   recr    available   for    distribution   among   the 

contributories  of  the  sd  coy.    (2)  persons  have  been  settled 

upon  the  list  of  contributories  of  the  sd  coy  in  respect  of  a  total 
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number  of  65  sliares,  seven  sabsoribers'  shares  of  1/.  each,  and  58 
ordinary  shares  of  100/.  each ;  the  second  schedule  hereto  contains  the 

names  and  addresses  of  such persons,  with  the  number  of  shares 

held  by  them  resply,  the  total  amoimts  called  and  pd  up  in  respect  of 
the  shares  held  by  them  resply  and  the  amount  of  the  arrears  of  calls 
(if  any)  due  from  them  resply.  (3)  The  sd  sum  of  267/.  6«.  Sd,  is 
sufficient  to  pay  a  sum  of  U.  per  share  to  aU  contributories  of  the  sd 
coy  holding  subscribers'  shares,  and  5/.  per  share  to  aU  contributories 
of  the  sd  coy  holding  ordinary  shares,  upon  whose  shares  in  each  case 
are  no  arrears  of  calls  impaid.    Dated  the day  of  February,  1 897. 

In  ooxmeotion  with  this  form  and  the  snmmonB  below  (Form  622),  three  other 
forms  are  naed  in  the  official  receiver's  office,  viz. : —  ~-y'  Nos.  315,  316,  and  317. 
No.  315  is  a  '*  statement  of  account  to  reg^trar  on  application  for  leave  to  make  a 
return  to  contributories."  It  is  a  debtor  and  creditor  account,  showing  the  position 
of  the  company  at  the  date  of  the  application  for  leave  to  make  a  return  to  the 
contributories.  In  form  it  is  much  the  same  as  the  statement  in  Form  687,  in/rOy 
Chap.  L.  No.  316  is  a  *'  list  of  contributories  entitled  to  a  return  of  capital.'* 
It  contains  ten  columns  headed— (1)  No.  in  settled  list ;  (2)  Name  of  contributory ; 
(3)  Address;  (4)  Number  of  shares  held;  (5)  Total  called-up  value;  (6)  Total 
paid-up  value ;  (7)  Arrears  of  calls ;  (8)  Previous  returns  of  capital  hj  liquidator, 

retained  for  arrears  of  caUs ;  (9)  Amount  of  return  payable  at per  share ; 

(10)  Net  return  payable.  No.  317  is  a  **  return  list,"  containing  twelve  columns, 
much  the  same  as  in  316,  but  column  one  is  headed  *'  Consecutive  number,"  and 
column  twelve  "  Bemarks." 


Let,  &c.,  for  an  order  that  the  applicant  be  at  liberty  to  pay  to  the   Form  617. 
contributories  of  the  coy  a  dividend  of 8.  in  respect  of  each  share  ^^ 7~ 

in  respect  whereof  they  are  resply  contributories,  and  that  the  costs,  &c.  leave  to  pay 

dividends  to 
It  is  wise  in  manj  oases  to  apply  to  the  Court  to  sanction  a  dividend,  e.g.,  when  sharebolders. 
there  are  disputed  cases,  or  when  there  are  outstanding  claims ;  and,  as  mentioned 
above  (p.  651),  the  Board  of  Trade  now  invariably  follow  this  practice.    See  next 
fonn. 


Upon  the  applioon  of  B.,  the  off  recr  and  liqr  of  the  above-named  Form  517a. 
bank,  by  summons  dated,   &c.,  and  upon  hearing,  &c.,  and   upon  Leave  to  pay 
reading,  &c..  Order  that  the  sd  B.,  as  such  off  recr  and  liqr  as  afsd,  be  interim 
at  liberty  to  pay  out  of  the  assets  of  the  above-named  bank  to  the    ^^^  *^ 
contributories  of  the  above-named  bank  entitled  thereto  an  interim 
dividend  of  3t.  6d.  in  respect  of  each  share  whereof  they  are  resply 
contributories.     Bank  of  South  Australia^  00310  of  1894,  Hood,  Beg., 
Aug.  29,  1898. 
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Form  618.  BOABD  OF  TRADE, 

Notice  to  oon-  Department  of  the  Off  Recrs  in  Cob  Liquidation, 

on  the  St^of  33,  Carey  Street,  Lincoln's  Inn, 

intention  to  London,  W.C., ,  19—. 

apply  to  Court 

to  sanction  Take  notice  that  I  intend  to  make  applicon  to  the  Ct  for  leave  to 

return.  make  a  return  of  capital  to  shareholders  in  the  above  matter. 

You  are  mentd  in  the  coys  statement  of  affairs  as  a  holder  of  shares 

in  the  character  and  for  the  number  of  shares  stated  below. 

If  no  sufficient  cause  is  shown  by  you  within  twenty-one  days  from 

the  date  of  this  notice,  for  varying  such  statement,  payment  will  be 

made  in  accordance  with  the  information  g^ven  below. 

G.  S.  B.,  OffReer  and  Liqr. 

NoTB. — The  **  information  '*  oonsifits  of  a  schedule  in  six  oolumns,  headed  respec- 
tively "No.  in  Ust,"  "Name,"  "Address,"  "Description,"  "  In  what  character 
included,"  "  No.  of  shares  or  extent  of  interest."  The  official  number  of  the  form  is 
No.  ^-319. 


No. . 

Form  619.  ITitle  as  in  Form  1.] 

Affidavit  of  I  [insert  all  the  names  if  shares  are  held  in  Joint  names'],  of in 

i^ereamo^  *^®  county  of  ,  make  oath  and  say  that  I  have  made  a  careful 

of  return  is  51,  search  for  the  share  certificates,  the  parlars  whereof  are  underwritten, 
or  upwards.  ^  respect  of  which  I  have  been  settled  on  the  list  of  contributories  in 
the  above  matter,  but  that  I  have  not  been  able  to  find  the  same,  and 
that  I  verily  believe  that  the  same  ha —  been  lost  or  mislaid;  and  I 
further  say  that  I  have  not,  nor  hath  any  person  by  my  order,  to  my 
knowledge  or  belief,  for  my  use,  in  any  manner  parted  with  the  sd 
share  certificates  or  assigned  my  legal  or  beneficial  interest  therein  or 
any  part  thof  ;  and  that  I  am  the  person  now  legaUy  and  beneficially 
interested  in  the  same,  and  entld  to  receive  for  my  use  all  dividends  in 
respect  thof. 

Documents  above  re/erred  to. 

[Here  follow  three  columns,   headed  resply   "  Date,"    **  Name    of 
Persons  appearing  thereon,"  **  Amoimi"] 

Sworn  at in  the  coimty  of \ 

this day  of 19 — .  |  Deponent's  signature . 

Before  me .  ) 

O  R. 
NoTB.— This  form  and  the  next  are  together  officially  known  as  No.^^  312. 
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No. .       Form  620. 

[Tiile  as  in  Form  1.] 

^  -^  Letter  of 

Sip, — The  sliare  certificates,  full  parlars  of  which  are  set  out  in  the  I^Joo^imy 

annexed  afft,  representing  the  sum  of  /.  issued  to  by  the  last  form 

above-named  {_coi/f  corporation^  ^^O*  ^  respect  of  which  I  was  on  the  5^,""^  '"^ 

day  of  settled  on  the  list  of  contributories  in  the  above 

matter,  having  been  lost  or  mislaid,  I  [or  we]  hby  undertake,  in  conson 
of  your  paying  the  return  of  capital  to  me  without  production  of  the 
sd  share  certificates,  to  indemnify  you  against  all  claims  which  may  be 
made  by  any  other  person  or  persons  in  respect  of  the  sd  share  certiiGl- 
cates  and  from  all  loss,  damage,  and  expense  which  the  assets  of  the 
above-mentd  coy,  you,  or  your  exors,  admors,  or  assigns  may  sustain 
by  reason  of  your  making  any  payment  to  me  [or  us]  in  respect  of  the 

sd  total  sum  of /.  and  if  it  should  hereafter  appear  that  any  other 

person  or  persons  is  entld  to  the  shares  represented  by  the  sd  share 
certificate  so  lost  or  mislaid  as  afsd,  or  any  part  thof ,  I  [or  we]  hby 
engage  to  pay  to  you  all  sums  of  money  which  such  other  person  or 
persons  is,  are,  or  may  become  entld  to  in  respect  of  such  share  oertifi- 
catesy  together  with  interest  thereon  at  the  rate  of  5/.  p.c.  p.a.  from  the 
date  of  payment  of  such  sum  or  sums.    Dated  this day  of ? 

19—. 

Signature . 

To  the  Off  Eecr  in  Cos  Liquidation,  33,  Carey  Street, 
Lincoln's  Inn,  London,  W.O. 


No. . 

[TitU  as  in  Form  L]  p^^n  521. 


I  [insert  all  the  names  if  shares  are  held  in  joint  names'],  of in  Statement 

the  county  of  ,  have  made  a  careful  search  for  the  share  certifi-  ^^  ^^. 

cates,  the  parlars  whereof  are  underwritten,  in  respect  of  which  I  have  fioate  is  lost 
been  settled  on  the  list  of  contributories  in  the  above  matter,  but  have  ^^ot  6/. 
not  been  able  to  find  the  same,  and  I  verily  believe  that  the  same  ha — 
been  lost  or  mislaid ;  and  I  further  say  that  I  have  not  in  any  manner 
parted  with  the  sd  share  certificates  or  assigned  my  legal  or  beneficial 
interest  therein  or  any  part  thof ;  and  that  I  am  the  person  now  legally 
and  beneficially  interested  in  the  same,  and  ontld  to  receive  for  my  use 
all  dividends  in  respect  thof.  And  I  undertake  in  consideration  of 
your  paying  the  return  of  capital  to  me  without  production  of  the  sd 
share  certificates,  to  keep  you  and  the  above-named  coy  indemnified 
against  all  claims  which  may  be  made  by  any  other  person,  and  all 
loss  and  expense  resulting  therefrom. 
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Documents  above  referred  to. 

[^Here  follow  two  columns ,  headed  resply  '*  Names  of  Persons  appear- 
ing thereon,'*  "  Number  of  Shares."] 

Dated  this day  of 19—. 

Signature . 

To  the  Off  Beor  in  Cos  Liquidation,  83,  Carey  Street, 
Lincoln's  Lin,  London,  W.C. 

KOTB.— This  fonn  is  officially  known  as  zi^  312a. 

G.A. 


Summons 
for  leave  to 
adjust  rights. 


Form  522.  Let,  &c.,  on  the  hearing  of  an  applioon  of  the  off  reor,  the  liqr  of  the 
above-named  coy,  for  an  order  that  he  be  at  liberty  to  adjust  the  rights 
of  the  contributories  of  the  sd  coy,  by  paying  to  the  persons  named  in 
the  second  schedule  to  his  report,  dated  this  day,  the  sums  set  opposite 
their  names  in  the  tenth  column  of  the  sd  second  schedule,  by  way  of 
return  of  capital  at  the  rate  of  Is,  per  share  to  contributories  holding 
subscribers'  shares,  and  51.  per  share  to  contributories  holding  ordinary 
shares  of  the  sd  coy. 

The  above  is  the  form  of  a  summons  issued  in  February,  1897. 


Form  523. 

Liberty  to 
pay  dividend 
tooontribu- 
tories. 


Upon  the  applioon  of  T.  W.,  the  [off  recr  and]  liqr,  &c.,  and  upon 
hearing  the  solors  for  the  applicant  and  for  J.  B.,  a  contributory  of 
the  sd  coy  appearing  in  person,  and  upon  reading,  &c.,  and  it  appear- 
ing that  the  only  contributories  of  the  sd  coy  holding  fully  paid-up 
shares  are  those  mentd  in  the  second  column  of  the  schedule  hto, 
Order  that  the  sd  [off  recr  and]  liqr  be  at  liberty,  out  of  the  assets  of 
the  sd  coy,  to  pay  the  several  sums  mentd  in  the  eighth  column  of  such 
schedule  to  the  sd  persons  mentd  in  the  second  column  thof,  being  a 
return  of  ll«.  6d.  per  share  to  such  persons  as  contributories  of  the  sd 
coy,  after  deducting  the  several  sums  due  from  them  to  the  sd  coy 
mentd  in  the  seventh  column  of  the  same  sdiedule. 


SOHEDTTLE. 

Contributories  holding  paid-up  Shares. 

[There  were  eight  columns  headed  respectively — (1)  No.  on  list; 
(2)  Name;  (3)  Address;  (4)  Description;  (5)  No.  of  shares;  (6) 
Amount  of  return  at  lU.  6d.  per  share  ;  (7)  Amount  of  indebtedness ; 
(8)  Amount  to  be  paid.]  HoUybuth  Colliery,  Sfc.  Co.,  10th  May,  1877. 
A.  1018. 
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Upon  the  applioon  of  B.,  the  senior  o&  recr  and  liqr  of  the  above-    Form  624. 
named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  Orderto 
person,  and  the  solor  for  C,  a  contributory  of  the  sd  coy,  and  for  L.  adjust  rights 
of,  &c.,  hnftr  named,  and  upon  reading  the  order  to  wind  up  the  sd  ^^^ "  ^" 
coy,  dated,  &c.,  the  report  of  the  applicant  made  to  the  Ot  and  dated, 
&c.,  and  the  afft  of  the  sd  L.,  filed  this  day,  and  the  exhibits  therein 
referred  to,  It  is  ordered  that  the  sd  o£E  recr  and  liqr  be  at  liberty  to 
adjust  the  rights  of  the  contributories  of  the  sd  coy  by  paying  to  the 
persons  named  in  the  second  schedule  to  his  sd  report  (other  than  to 
S.  and  P.)  the  amounts  set  opposite  their  respive  names  in  the  tenth 
column  of  the  sd  second  schedule.    And  it  is  ordered  that  the  amounts 
payable  in  respect  of  the  200  founders'  preference  shares,  numbered 

to inclusive,  standing  in  the  name  of  the  sd  S.,  and  the  100, 

&c.,  standing  in  the  name  of  the  sd  P.  be  pd  to  L.  of,  &c.  £oi/al  Trusts^ 
Assets  and  Securities  Insurance  Corporation  (1892,  B.  0149),  Hope, 
Eeg.,  8rd  Oct.  1896. 

See  notes,  aupra^  p.  551. 


Upon  the  applicon,  &c.,  and  the  Ct  being  of  opinion  that  the  persons   Form  526. 
named  in  the  first  schedule  hereto  are  not,  in  the  events  which  have  Order  adjust- 
happened,  entitled  to  any  share  in  the  assets  of  the  sd  coy  in  the  hands  ing  rights, 
of  the  off  recr  and  liqr,  but  that  P.,  one  of  the  persons  named  in  the 
first  schedule  hereto,  is  entitled  to  receive  payment  of  interest  at  the 

rate  of  5  p.c.p.a.  (less  tax)  on  the  sum  of /.,  from to , 

It  is  ordered  that  out  of  the  funds  in  the  hands  of  the  sd  off  recr  and 
liqr,  after  providing  for  the  debts  of  the  sd  coy,  and  the  fees,  charges, 
and  expenses  of  the  winding  up  of  the  sd  coy,  he  be  at  liberty  to  pay 
to  the  sd  P.  the  sd  interest,  and  that  he  be  at  liberty  to  distribute  the 
balance  in  his  hands  amongst  the  persons  named  in  the  second  schedule 
hereto  rateably  in  proportion  to  the  number  of  shares  held  by  them 
resply.    Aldrington  Estate  Investment  Co.y  23rd  Deo.  1895,  Hood,  Eeg. 


Upon  the  applicon  of  B.,  the  off  recr  and  liqr  of  the  above  named  Form  526. 
coy,  and  upon  hearing  the  applicant  in  person,  and  upon  reading  the 
order  to  wind-up,  &c.,  and  the  report  of  the  applicant  made  to  the 
Ct  and  dated,  &c.,  It  is  ordered  that  the  applicant  be  at  liberty  to 
pay  to  the  persons  named  in  the  second  and  third  schedules  to  his  sd 
report  (with  the  exception  of  the  persons  hnftr  mentd)  their  proportion 
of  assets  available  for  distribution  mentd  in  the  sd  report.  And  it  is 
ordered  that  the  applicant  do  exclude  from  such  distribution  the 
persons  named  in  the  second  schedule  to  his  report,  and  numbered 


Another. 
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thereon  resply,  &c, ;  and  also  Mrs.  X.,  mentd  in  the  third  echedule  to 
the  sd  report,  for  the  reasons  stated  in  the  sd  report.  Canadian  Paci^ 
Colonisation  Corp,,  00150,  1B91,  Hood,  Eeg.,  Aug.  4,  1B9B. 


Form  527. 

Another. 


Upon,  &c.,  and  upon  reading,  &c.,  and  the  order  dated,  &c.,  con- 
firming the  conditional  agreement  of  compromise,  dated,  &c.,  and 
ordering  the  same  to  be  carried  into  effect,  It  is  ordered  that  the 
applicant,  as  such  liqr  as  afsd,  be  at  liberty  to  distribute  the  surplus 
assets  of  the  sd  coy  only  amoDg  the  preference  and  ordinary  share- 
holders other  than  those  mentd  in  the  schedule  to  the  sd  agreemt 
of,  &c.,  and  to  exclude  from  such  distribution  all  the  persons  mentd 
in  such  schedule  until  such  other  shareholders  shall  have  been  repaid 
in  full  the  amounts  pd  upon  the  shares  held  by  them  resply.  CoweU, 
Craft  Sf  Co,,  0096  of  1898,  Hood,  Eeg.,  March  8,  1899. 


Gall  to  be 
made  to 
adjust. 


Form  527a.  Upon  the  applicon,  &c.,  and  upon  reading.  &c.,  and  the  order  dated 
30th  July,  1902,  whereby  the  respt  G.  was  appointed  to  represent,  on 
the  hearing  of  the  sd  summons,  all  the  holders  of  fully  pd  shares 
and  the  respt,  the  sd  D.,  the  holders  of  partly  pd  shares  in  the  sd  coy, 
and  the  afft,  &c.,  and  the  memdum  and  arts  of  asson  of  the  above- 
named  coy,  declare  that  the  liqr  ought  to  make  a  call  on  the  holders 
of  the  shares  in  the  sd  coy  not  fully  pd  up  for  the  purpose  of  equalizing 
the  amounts  pd  up  on  all  shares  of  the  sd  coy ;  and  order  that  the 
costs  of  applicant  and  of  the  sd  respt  of  the  sd  applicon  be  taxed  as 
between  solor  and  client  and  pd  by  the  sd  liqr  out  of  the  assets  of  the 
sd  coy.  The  Olob^  Minerals  Exploration  Co.,  Byrne,  J.,  11th  Aug. 
1902. 

It  is  not  nnoomiiion  to  appoint  repreeentatiyee  of  several  daasee  for  deteEmming 
their  rights  in  distribution.     Wakefield  Co,,  (1892)  3  Ch.  166. 


Form  527b. 

Declaration 
of  rights  of 
paid-up 
shareholders. 


On,  &c.,  this  Ot  doth  declare  that  the  contributories  of  the  above- 
named  coy  who  are  holders  of  preference  shares  in  the  sd  coy  and  who 
have  been  settled  on  the  list  of  contributories  of  the  sd  coy  are  entld  to 
repayment  in  full  of  the  capital  paid  up  by  them  resply  on  such  shares 
in  priority  to  any  repayment  of  capital  to  the  holders  of  ordinary  shares 
in  the  sd  coy  and  to  costs.  London  and  Northern  Bank,  Buckley,  J., 
10th  Feb.  1902. 


Form  627c.      Upon  the  applicon  of  B.,  the  off  liqr  of  the  above-named  coy,  by 
liberty  to        summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person  and  the 
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soloTs  for  J.  B.y  the  assignee,  all  calls  due  from  certain  of  the  share-  ma^o  paj- 
holders  of  the  sd  coy,  and  upon  reading  the  order  to  wind-up  the  sd  ^^tment. 
coy,  dated,  &c.,  the  affidavit  of,  &c.,  and  the  agreed  statement  of  facts, 

dated,  &c.,  signed  by  the  sd  B.  and  Messrs. ,  solors  for  the  sd  J.  B., 

It  is  ordered  that  the  sd  B.,  as  such  off  recr  and  liqr  as  afsd,  be  at 
liberty  to  adjust  the  rights  of  the  contributories  inter  se  by  paying  to 
the  persons  named  in  the  second  schedule  to  the  sd  afft  of  the  sd 
A.  S.  0.  the  several  sums  set  opposite  their  respive  names  in  the  tenth 
oolumn  of  the  sd  second  schedule.  London  Universal  Bank,  Byrne,  J., 
23rd  Jan.  1902. 


Upon  the  applicon  of  C,  the  off  liqr  of  the  above-named  coy,  by   Form  528. 
summons  dated,  frc,  and  upon  hearing  the  solors  for  the  applicant.  Order  to 
and  upon  reading  the  order  dated,  &c.,  the  chief  clerk's  certificate  of  ^*^V"?J^ 
the  settlement  of  the  list  of  contributories  dated,  &c.,  the  afft  of  C.  of  oontribu- 
filed,  &c.,  It  is  ordered  that,  for  the  purpose  of  equalization  and  toriee. 
adjusting  the  rights  of  the  contributories  among  themselves,  a  call  of 
the  respive  amounts  per  share  set  out  in  the  sixth  column  of  the 
schedule  hereimder  written  be  made  on  the  shares  of  the  several  con- 
tributories of  the  sd  coy  whose  respive  names  and  addresses  appear  in 
the  second  and  third  columns  of  the  sd  schedule. 

And  it  is  ordered  that  the  sd  several  contributories  named  in  the 
schedule  hereunder  written  do  within  seven  days  after  the  service  on 

them  resply  of  this  order  pay  to  the  sd  C,  at  his  office.  No. , 

Street  in  the  Oiiy  of  London,  the  respive  sums  set  opposite  their 
respive  names  in  the  seventh  oolumn  of  the  sd  schedule,  such  sums 
being  the  amounts  due  from  them  resply  in  respect  of  the  sd  call. 
Silver  VaUey  Mines^  Kay,  J.,  19th  Jan.  18B6.    B.  136. 


The  applicon  of  G.  and  C,  &c.  [contributories'  representatives].    Form  629# 
which  upon,  &c.  [adjournment  into  Ct],  coming  on,  &c.,  This  Ot  being  D^ciaratioir" 
of  opinion  that  aU  moneys  received  by  the  [off]  liqr  of  the  sd  society  as  to  return 
by  virtue  of  any  compromise  with  a  contributory,  are  in  every  case  in  <>*  **"®*8 
which  such  compromises  have  been  made  applicable  in  the  first  place  promise 
in  or  towards  payment  of  the  amoimt  due  from  such  contributory  in  ®ff®o*®d. 
respect  of  his  subscribed  capital  of  20/.  per  share  and  interest  thereon, 
and  that  the  residue  of  such  moneys,  after  payment  of  what  is  due 
as  last  afsd,  is  applicable  towards  payment  of  the  amount  due  from 
such  contributory  in  respect  of  the  call  of  12/.  per  share,  made  on 
the  28th  July,  1873,  on  any  further  calls  beyond  that  amount,  Doth 
order  that  an  account  be  taken  of  the  proceeds  of  the  call  of  12/.  per 
share  made  on  the  28th  July,  1873,  come  to  the  hands  of  the  [off] 
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liqr  or  to  the  hands  ol  any  other  person  or  persons  by  his  order  or 
for  his  use.  And  it  is  ordered  that  the  surplus  (if  any)  of  the  sd 
proceeds,  after  payment  thereout  of  the  debts  of  the  society  properly 
payable  thereout,  and  the  costs  of  the  winding-up,  be  returned  to 
and  divided  between  such  of  the  contributories  as  have  pd  the  sd 
call  of  121,  in  full,  in  proportion  to  the  amounts  pd  by  them  reeply 
in  respect  of  such  call.  And  let  the  costs  of  all  parties  of  and  inci- 
dent to  this  applicon  and  consequent  thereon  be  taxed  by  the  taxing- 
master,  and  be  pd  and  retained  by  the  sd  [off]  liqr  out  of  the  assets  of 
the  sd  society.  International  Life  Assurance  Society,  Malins,  Y.-C.,  9th 
June,  1877.    A.  1398.    See  report  in  47  L.  J.  Ch.  88. 


Form  630.       On  the  applicon  of  E.,  &c.,  and  it  appearing  that  the  sd  K.,  as  the 

Order  in  legal  personal  representative  of  the  sd  B.,  has  pd  all  the  calls  on  the 

regard  to         shares  standing  in  his  name,  Order  that  any  return  which  may  be 

to^deceaaed"^  made  in  respect  to  the  shares  standing  in  the  name  of  the  sd  B. 

contributory,    be  pd  to  the  sd  E.  as  such  legal  personal  representative.    And  it  is 

ordered  that  the  costs  of  the  [off  recr  and]  liqr  of  and  incident  to  thia 

applicon  be  costs  in  the  winding-up.     West  of  England  Bank,  Pearson, 

J.,  1st  Dec.  1883.    B.  1752. 


Form  531.       Upon,  &c.,  This  Ot  doth  declare  that  the  preference  shareholders  are 
Order  as  to      exempted  from  contributing  to  any  loss,  by  making  any  payments  or  suf - 
lights  and       f ering  any  deduction  in  respect  of  any  loss,  and  that  for  the  purpoee  of 
i^reholders     P^J^^ST  *^®  preference  shareholders  the  full  amount  of  principal  and 
in  unregis-       interest  up  to  payment  off,  each  advanced  and  unadvanced  shareholder 
tOTedbmlding  jjj^g^  contribute  (the  advanced  shareholder  by  payment,  and  the  unad- 
vanced by  way  of  deduction  out  of  any  moneys  which  would  otherwise 
be  repayable  to  him  or  her)  a  just  proportion  of  the  whole  of  the  loss, 
present  and  prospective,  including  so  much  of  such  loss  as  shall  fail 
to  be  met  by  advanced  shareholders  liable  to  contribute  thereto, 
and  including  also  the  expenses  of  winding-up  and  interest  on  the 
preference  shares,  until  payment  in  fxill  of  the  amount  due  in  respect 
thereof.     Reliance  Building  Society,  Chitty,  J.,  3rd  May,  1892.     B.  661. 
W.  N.  (1892)  77;  66  L.  T.  823. 

B.  120  of  1908. — Every  order  by  which  the  liquidator  in  a  winding-up  by  the 
Court  is  authorised  to  make  a  return  to  oontributories  of  the  oompanj  shall  contain 
or  haye  appended  thereto  a  schedule  or  list  (which  the  liquidator  shall  prepare) 
setting  out  in  tabular  form  the  full  names  and  addresses  of  the  persons  to  whom  the 
return  is  to  be  paid,  and  the  amount  of  money  payable  to  each  person,  and  par- 
ticulars of  the  transfers  of  shares  (if  any)  which  have  been  made  by  or  the  variations 
in  the  list  of  contributories  which  have  arisen  since  the  date  of  the  settlement  of  the 
list  of  contributories.  The  schedule  or  list  shall  be  in  the  Form  74,  with  such 
Tariations  as  oiroumstanoes  shall  require.     [See  Form  5^3.] 
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Cheques  are  cancelled  at  the  expiration  of  six  months  from  date  of   Form  532. 
issue,  and  money  orders  at  the  expiration  of  twelve  months  from  Notice  of 
month  of  issue.  return  to  oon- 

A  fee  of  U.  when  the  return  does  not  exceed  1/.,  and  2s.  ed,  when  ^^*^^®^j 
the  return  exceeds  1/.,  is  chargeable  on  the  re-issue  after  cancellation  1903. 
of  cheques  and  money  orders — ^the  fee  being  payable  in  cos  (winding- 
tip)  stamps. 

[Please  bring  this  notice  with  you.] 

(Title.) 

[Eetum  of L  per  share.] 

[Address.] 

[Date.] 

Notice  is  hby  given  that  a return  of per  share  has  been 

declared  in  this  matter,  and  that  the  same  may  be  received  at  my  office 

as  above  on  the day  of ,  19 — ,  or  on  any  subsequent  day, 

exc^t  Saturday,  between  the  hours  of . 

Upon  applying  for  pa3nnent,  this  notice  tnast  he  produced  entire, 
together  with  the  share  certificate.  If  you  do  not  attend  personally 
you  must  forward  the  share  certificate  and  fill  up  and  sign  the  sub- 
joined Forms  of  Receipt  and  Authority^  when  a  cheque  or  money  order 
payable  to  your  order  will  be  delivered  in  accordance  with  the 
Authority. 

(Signed) 

liquidator. 
Note. — ^The  receipt  shoidd  be  signed  by  the  contributory  personally, 
or  in  the  case  of  joint  contributories,  by  each. 

Hbobift. 

No. 19-. 

Beceived  of  the  -—  in  this  matter,  the  sum  of pounds, 

shillings,  and pence,  being  the  amount  payable  to in 

respect  of  the return  of per  share  held  by in  this  coy. 

Contributory's  signature. 


AxrrHonrrY  fob  Delivsbt. 
Sir, 

Please  deliver  to  (insert  the  name  of  the  person  who  is  to 
receive  the  cheque  or  money  order,  or  the  words  "^by  post*'  at 
"  sS  risk,"  if  you  wish  it  sent  to  you  in  that  way)  the  cheque  or 
money  order  for  the  return  payable  to  — —  in  this  matter. 

Contributory's  signature. 
To  the  [off  reor  and]  liqr. 

p.  00 
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Form  633. 

Schedule  of 
contribu- 
tories. 
Form  74  of 
1903  and 
B.  120  of 
1903. 


Order  to  file 
contract 
(company's 
application). 


SoHEDTTLE  OT  LiST  OF  OoNTBiBUTORiBS  holding  Paid-up  Shares  to  whom 
a  Diyidend  or  Eetum  is  to  be  paid. 
This  schedule  is  divided  into  elev^i  yertical  columns  headed  resplj 
(1)  number  in  list  settled,  (2)  name  of  contributory  as  in  settled  list» 
(3)  address,  (4)  number  of  shares  held  as  per  settled  list,  (5)  total  called 
up  yalue,  (6)  total  paid  up  value,  (7)  arrears  of  calls  at  date  of  return, 
(8)  previous  returns  of  capital  appropriated  by  liqr  for  arrears  of 
calls,  (9)  amount  of  return  payable  at  per  share,  (10)  net  return 
payable,  (11)  date  and  particulars  of  transfer  of  interest  or  other 
variation  in  list. 

See  as  to  the  above  form  B.  120  of  1903,  supra,  p.  560,  and  notes,  tupra,  p.  552. 

Orders  under  the  Companies  Act^  1898. 

See  as  to  this  Act,  »upra,  pp.  612  ^^  teq,,  and  Pt.  I.  of  this  work,  p.  1260  et  «^., 
where  forms  and  decisions  are  set  forth. 


Form  534.  Upon  originating  motion  this  day  made  unto  this  Ct  by  counsel  for 
the  above-mentd  Bailway,  and  upon  hearing  coimsel  for  B.,  named 
in  the  contract  hnftr  mentd,  and  upon  reading  the  contract  dated 
12th  Aug.  1892,  hnftr  mentd,  and  an  afiN;  of,  &c.,  filed,  &c.,  and  the 
exhibits  therein  referred  to,  This  Ct,  being  satisfied  that  it  is  just  and 
equitable  to  grant  relief  in  respect  of  the  issue  of  the  fully  pd-up 
shares  in  the  sd  contract  mentd  before  the  filing  thof.  Doth,  pursuant 
to  the  Cos  Act,  1898,  Order  that  the  applicants,  the  New  Cape  Central 
Bailway,  Limtd,  do  on  or  before  21st  Dec.  1898,  file  with  the 
[Registrar  of  Joint  Stock  Cos  the  sd  contract  dated  the  12th  Aug.  1892^ 
and  made  between  B.  of  the  first  part,  the  Cape  Central  Bailway, 
Limtd,  of  the  second  part,  and  N.  of  the  third  part.  And  it  is  ordered 
that  upon  such  contract  being  so  filed  such  contract  shall,  in  relation 
to  such  shares,  operate  as  if  the  sd  contract  had  been  duly  filed  with 
the  Begistrar  of  Joint  Stock  Cos  before  the  issue  of  the  sd  shares. 
And  it  is  ordered  that  the  applicants,  the  New  Cape  Central  Bailway, 
limtd,  do  pay  the  sd  respondent,  B.,  his  costs  of  this  application,  to 
be  taxed  by  the  taxing-master.  And  it  is  ordered  that  an  office  copy 
of  this  order  be  filed  with  the  Begistrar  of  Joint  Stock  Companies 
together  with  such  contract  New  Cape  Central  Railway^  Limidj 
Nov.  26th,  1898,  Kekewich,  J. 

In  Conceniona  AequisitioM  Syndi^aif,  Nov.  30,  1898,  W.  K.  (1898)  162,  Wright,  J., 
made  an  order  that  a  contract,  filed  after  the  issae  of  the  shares  bat  some  months 
before  the  order,  should  operate  as  if  it  had  been  duly  filed  before  the  iasoe ;  bat 
query,  whether  such  an  order  is  valid.  The  Act  only  empowers  the  Ooort  to  make 
an  order  for  the  filing  of  a  proper  contract,  and  directing  that  on  saoh  contract 
being  filed,  &c.,  Ute  Coort  most  order  the  filing  of  a  contract  or  a  memorandom. 

In   Northern  CreotUing  <md  Sleeper  Co.,  19th  Nov.   1898,  W.  N.  (1898)   169, 
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Bjme,  J.f  ordered  the  filing  of  a  daplioate  oontraot,  and  of  a  copy  contract,  and 
directed  that  when  filed  they  should  operate  as  if  duly  filed  before  the  issue ;  but 
query,  whether  this  was  regular.  The  Act  contemplates  an  order  to  file  a  contract, 
or  to  file  a  memorandum,  but  it  does  not  contemplate  the  filing  of  a  copy  contract 
except  by  way  of  memorandum,  and  in  that  case  the  order  must  provide  that  the 
mem^onuidiim  is  to  operate  as  if  it  were  a  safBcient  oontraot. 


Upon  motion  this  day  made  unto  this  Ot  by  counsel  for  the  above-  Form  636. 
named  coy,  and  upon  reading  two  affts,  &o.,  filed,  &o.,  and  the  exhibits  Owiertofile 
in  the  first  of  such  affts  referred  to,  which  exhibits  are  copies  of  an  memorandum 
agreemt  in  writing  dated  the  8rd  day  of  May,  1898,  and  made  between  i^^^SmO 
the  Lucky  Guss  Gold  Mine,  Limtd,  and  M.,  the  liqr  thof  of  the  one 
part,  and  the  above-named  coy,  the  Lucky  Guss,  Limtd,  of  the  other 
part,  and  another  agreemt  in  writing  dated  the  4th  day  of  May,  1898, 
and  made  between  the  same  parties.  The  Ct,  being  satisfied  that  it  is 
just  and  equitable  to  grant  relief  in  respect  of  the  issue  of  the  shares 
in  the  memdum  hnftr  mentd  without  filing  any  contract,  and  that  the 
filing  of  the  requisite  contract  refeired  to  in  sect.  1,  sub-sect.  4,  of  the 
C!os  Act,  1898,  is  impracticable,  and  having  approved  of  a  memdum  in 
writing  a  copy  of  which  is  set  forth  in  the  schedule  hto  as  a  proper 
memdum  to  be  filed  in  lieu  of  such  contract.  Doth  order  that  the  sd 
coy,  the  Lucky  Guss,  Limtd,  do  on  or  before  the  30th  Dec.  1893,  file 
such  memdum  with  the  Eegistrar  of  the  Joint  Stock  Oos.  And  it  is 
ordered  that  such  memdum  shaU,  upon  being  so  filed  in  relation  to  the 
shares  in  the  above-named  coy,  the  Lucky  Guss,  Limtd,  in  the  sd 
memdum  referred  to,  operate  as  if  it  were  a  sufficient  contract  in 
writing  within  the  meaning  of  sect.  25  of  the  Cos  Act,  1867,  and  had 
been  duly  filed  with  the  sd  registrar  before  the  issue  of  such  shares. 


The  ScHEDTTLB  abovc  referred  to. 
ITie  Lucky  OuaSy  Limited. 

Memorandimi  to  be  filed  with  the  Eegistrar  of  Joint  Stock  Cos, 
pursuant  to  an  order  of  the  High  Ot  of  Justice  made  by  Mr.  Justice 
Kekewich  on  the  22nd  day  of  Dec.  1898,  In  the  matter  of  the  Cos 
Acts,  1862  to  1898,  and  In  the  matter  of  the  Lucky  Guss,  Limtd. 

Be  it  remembered  that  the  42,880  shares  of  the  coy  of  \L  each, 
numbered  resply  8  to  42,887  (both  inclusive),  were  issued  on  the  18th 
day  of  May,  1898,  and  that  the  consideration  for  which  the  sd  shares 
were  issued  was  a  rateable  proportion  of  the  consideration  to  be  given 
for  69,993  shares  of  the  coy,  numbered  resply  8  to  60,000,  both 
inclusive  (of  which  the  sd  42,880  shares  formed  part),  such  last- 
mentioned  consideration  being  the  transfer  by  the  Lucky  Guss  Gold 
Mine,  Limtd  (hereinafter  called  "  the  old  coy  "),  to  the  sd  Lucky  Guss, 
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timid,  of  all  and  singular  the  lands,  mines,  buildings,  concessions, 
goods,  chattels,  moneys,  credits,  debts,  bills,  notes  and  things  in  action, 
and  the  imdertaking,  business  and  goodwill  of  the  old  coy,  with  the 
full  benefit  of  all  contracts  and  agreemts,  and  of  all  securities  in 
respect  of  the  sd  things  in  action,  to  which  the  old  coy  was  endd, 
and  all  other  the  real  and  personal  ppty  of  the  old  coy  whatsoever, 
subject  nevertheless  as  to  the  sd  premises  to  the  several  mortgages, 
charges,  liens  and  incumbrances  (if  any)  affecting  the  same,  or  any 
part  ihof,  and  subject  to  the  obligations  imposed  on  the  sd  Lucky  Quss,' 
Limtd,  by  an  agreemt  dated  the  drd  day  of  May,  1898,  which  has 
already  been  filed  with  the  Eegistrar  of  Joint  Stock  Cos,  to  undertake, 
pay,  satisfy  and  discharge  all  the  debts,  liabilities  and  obligations  of 
the  old  coy  whatsoever,  and  to  adopt,  perform  and  fulfil  all  contracts 
and  engagements  binding  on  it  at  the  date  of  the  sd  agreemt,  and  to 
at  all  times  keep  the  old  coy,  and  its  liqr  and  contributories,  indem* 
nified  against  all  such  debts,  liabilities,  obligations,  contracts  and. 
engagements,  and  against  all  actions,  proceedings,  costs,  damages, 
didms  and  demands,  in  respect  thof ,  and  to  pay,  and  at  all  times  after 
the  date  of  the  sd  agreemt  to  keep,  the  old  coy,  and  its  liqr  and  con* 
tributories,  indemnified  against  all  costs  and  expenses  of  and  incident 
to  the  winding-up  of  the  old  coy,  and  of  carrying  the  sd  transfer  into 
effect.  Lucky  Guss^  Limtd,  Eekewich,  J.,  Dec.  22,  1898,  79  L.  T. 
722. 

In  the  above  ease  the  reconstraotion  agreement  was  sent  to  the  obmpaoj's- 
Bolidtors  to  have  the  stamp  duty  adjudicated.  A  delay  oocurred  at  Somerset  House, 
and  before  tbe  dooument  was  stamped  or  filed  the  company,  in  ignorance  of  the 
delay,  issued  some  of  the  fully-paid  shares  in  the  new  company  which  were  to  be 
allotted  under  the  agreement. 
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ENFOECING      OKDEES. 


In  England  and  Wales. 

Obdbbs  of  iihe  Ohanoery  Divisioii  may  be  enforced  in  aooordanoe  with  B.  S.  C. 
Drdfl.  XUI.  to  XLVni. 

B.  S.  C.  1888,  Ord.  XLII.  r.  24.— Eveiy  order  of  the  Court  or  a  judge,  in  any  Order 
consQ  or  matter,  may  be  enforced  against  all  persons  bound  thereby,  in  the  same  enforced  like 
manner  as  a  judgment  to  tiie  same  effect.  judgment. 

But  an  order,  even  though  made  in  Chambers,  cannot  be  enforced  by  execution 
imtil  it  is  duly  filed.  Ballard  y.  Tomlinson,  31  W.  B.  663.  There  is  no  << entry" 
of  orders  in  the  winding-up  registrar's  ofSce. 

For  full  details  as  to  the  mode  of  enforcing  orders,  the  practitioner  is  referred  to 
An.  Pr.  (1904). 

The  following  provision  must  be  borne  in  mind : — 

Sect.  1  (6)  of  1890.— Every  Court  [includmg  the  Palatine  Courts  and  County  Each  Court 
Courts]  having  jurisdiction  under  this  Act  to  wind  up  a  company,  shall  for  the  ^^  High 
purpose  of  that  jurisdiction  have  all  the  powers  of  the  High  Court.  v^urt  powers. 

As  to  making  orders  of  the  Chancery  Palatine  Court  orders  of  the  High  Court  of 
Justice  for  the  purpose  of  enforcing  them  out  of  the  jurisdiction  of  the  former 
Court,  see  Dunmore  v.  Wharam,  W.  N,  (1898)  15. 

*'  By  that  enactment,"  sect.  1  (6),  ''the  County  Court  judge,"  as  also  the  judge 
pi  every  other  Court  having  winding-up  jurisdiction,  ''is,  for  the  purpose  of 
winding-up  companies,  invested  with  all  the  powers  possessed  by  the  High  Court 
in  relation  to  a  winding-up,  one  of  which  is  the  power  to  commit  for  non-compliance 
with  its  orders ; "  and  "  the  remedy  by  prohibition  is  not  available  "  in  such  a 
case,  "  the  proper  remedy,  if  he  ei^eroises  his  jurisdiction  wrongly,  is  by  appeal." 
Per  A.  L.  Smith,  L.  J.,  New  Par  Consols  (2),  (1898)  1  Q.  B.  669,  672;  and  see 
SkifM^  V.  NorthallerUm  C,  C,  Judge,  (1898)  2  Q.  B.  680. 

But  according  to  BassetVs  Plaster  Co.,  (1894)  2  Q.  B.  96,  the  proper  person  to 
execute  process  in  order  to  enforce  the  orders  of  a  County  Court  in  winding-up  is 
the  high  bailiff  of  the  Court — not  the  sheriff — and  a^./a.  from  a  County  Court 
therefore  ought  not  to  be  issued  to  the  sheriff.  JSed  qu.  And  see  now  Companies 
(Winding-up)  Bules,  1903,  rr.  24,  193--196. 

It  may  be  convenient  here  to  specify  shortly  the  mode  of  enforcing  those  orders  Modes  of 
which  are  most  frequently  made  in  winding-up,  vis. : —  enforcing. 

(a)  Orders  for  payment  hito  Court.    See  Leeds  Banking  Co.,  I  Ch,  161. 
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(b)  Orders  for  payment  to  the  liquidator  or  official  reoeiyer  within  a  specified 

period  after  semoe. 
(o)  Orders  to  do  any  aot  (other  than  the  payment  of  money)  or  to  abstain  from 

doirganjaot. 

(a)  Enforcing  Payment  into  Court. 

As  regards  (a),  such  orders  can  be  enforced  by  writ  of  sequestration,  and  where 
the  order  is  against  a  trustee  or  person  in  a  fiduciary  capacity,  or  a  solicitor 
in  his  character  as  an  officer  of  the  Court,  by  attachment.  See  sect.  4  of  the 
Debtors  Act,  1869  (32  &  33  Vict.  o.  62),  and  R.  S.  C.  1883,  Old.  YTiTT.  r.  4 ; 
and  see  generally  as  to  attachment,  B.  S.  C.  Ord.  XLIY.  In  either  case  evidence 
of  the  service  of  the  order  is  requisite.  Sequestration  can  be  issued  either  under  a 
judgment  or  an  order  without  special  leave.    Sprunt  v.  i^A,  7  0.  D.  567. 


Equitable 
execution. 

Receiver. 


(b)  Enforcing  Payment  to  Liquidator. 

As  regards  (b),  such  orders  may  be  enforced — 
.    (1)  By  writs  of /./«.  OT  €legit.    See  R.  S.  0.  1883,  Ord.  XLU.  r.  17. 

[As  to  the  registration  of  judgments,  see  Land  Charges  Act,  1900  (63  &  64 
Vict.  c.  26).  In  the  case  of  an  elegit,  the  writ  and  inquisition  must  after 
execution  be  filed  by  the  sheriff  in  the  Central  Office.  Johns  v.  Fink,  (1900) 
1  Ch.  296.  As  to  effect  of  taking  leasehold  term  in  elegit  when  the  lessee 
has  mortgaged  by  sub-demise,  and  the  mortgagee  has  appointed  a  receiver, 
see  Johns  v.  Fink,  «i/jwa.] 

(2)  By  writ  of  sequestration. 

(3)  In  the  excepted  cases  mentioned  in  sect.  4  of  the  Debtors  Aot,  1869  (32  k  33 

Vict.  c.  62),  by  attachment.    [As  to  form  of  order  against  married  woman, 
see  Be  Turnbull,  (1900)  1  Ch.  180.] 

(4)  By  imprisonment  for  six  weeks,  under  sect.  5  of  the  Debtors  Act. 

{6)  By  attachment  of  debts.     See  R.  S.  C.  1888,  Ord.  XLII.  ir.  82  ei  seq,; 
Ord.  XLV. 

(6)  By  charging  shares  or  stock  belonging  to  judgment  debtors.    See  B.  S.  C« 

1888,  Ord.  XLVI.,  and  note  to  Form  686. 

(7)  By  equitable  execution,  i.e.,  the  appointment  of  a  receiver. 

The  receiver  can  be  appointed  in  the  winding-up  (Sali  v.  Cooper,  16  C.  D.  544) ; 
and  gives  the  party  on  whose  application  he  was  appointed  a  valid  charge  on  the 
land  over  which  he  is  appointed  receiver.  Ex  parte  Evans,  11  CD.  691 ;  affirmed 
13  C.  Div.  252.  It  is  necessary  to  resort  to  equitable  execution  when  there  is  a 
difficulty  in  obtaining  payment,  and  it  is  known  that  the  judgement  debtor  is 
entitled  to  proj^erty  which  cannot  be  effectually  taken  in  execution,  by  writ  of/,  fa., 
elegit,  or  the  like.  Mattehester  District  Bank  v.  Farkinson,  22  Q.  B.  D.  173 ;  JU 
•Bhephard,  4  3  C .  Div.  136.  For  examj^,  where  he  is  entitled  to  the  equity  of  redemp- 
tion in  freehold  or  leasehold  property  {Anglo-Italian  Bank  v.  Davies,  9  C.  D.  275 ; 
Smith  V.  Cowellj  6  Q.  B.  D.  75) ;  or  to  dividends  on  stock  standing  in  names  of 
trustees  {Bryant  v.  Ball,  10  C.  D.  153) ;  or  to  payment  of  money  not  capable  of 
attachment  as  a  debt,  e.g.,  in  administration  action  or  winding-up  ( Westhead  v.  Jiiley, 
25  C.  D.  413) ;  or  to  a  reversionary  interest  (FuggU  v.  Bland,  11  Q.  B.  D.  711 ; 
Tyrrell  v.  Fainton,  (1895)  1  Q.  B.  202) ;  or  income  of  trust  fund  {Olirtr  v.  Lowther^ 
28  W.  R.  881 ;  WM  v.  StenUm,  11  Q.  B.  D.  518).  And  see  other  oases  cited  An. 
Pr.  (1904). 

The  Court  cannot  grant  equitable  execution  where,  prior  to  the  Jndioatnie  Ada, 
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no  Court  could  grant  snoh  relief.  Rolmes  v.  Millagey  (1893)  1  Q.  B.  551,  C.  A. ; 
Harris  y.  Beauchamp^  (1894)  1  Q.  B.  801.  <*  The  only  oases  of  this  kind  in  which 
Courts  of  equity  erer  interfered  were  cases  in  which  the  judgment  debtor  had  an 
equitable  interest  in  property  which  could  have  been  reached  at  law  if  he  had  had 
the  legal  interest  in  it  instead  of  an  equitable  interest  only."  Per  Lindley,  L.  J., 
in  Moknes  v.  MiUage,  at  p.  555.  The  Court,  therefore,  cannot  enforce  satisfaction 
of  a  judgment  debt  by  appointing  a  receiver  of  a  debtor's  future  earnings.  lb. 
And  there  is  no  jurisdiction  to  appoint  merely  because  it  is  more  convenient  than 
the  usual  modes  of  execution.    Harris  v.  Beauehamp^  supra. 

But  although  the  appointment  of  a  receiver  is  such  an  actual  *' delivery  in 
execution  by  virtue  of  other  lawful  authority,"  within  27  &  28  Vict.  c.  112,  s.  1,  as 
to  make  the  creditor  a  secured  creditor  on  land  in  possession  (see  Ex  parte  Evam^ 
supra),  and  although  the  Court  of  Appeal  in  Zevasseur  v.  Mason,  (1891)  2  Q.  B.  73, 
has  clearly  pointed  out  that  where  a  receiver  has  been  appointed  of  poods  which  are 
subject  to  a  lien,  and  without  prejudice  to  that  lien,  there  is,  to  use  the  words  of 
Lord  Coleridge,  C.  J.,  ''an  order  which  shows  that,  in  the  judgment  of  the  Court, 
the  person  obtaining  it  would  be  entitled  to  execution,  but  that  from  some  legal 
impediment  execution  cannot  be  had,"  and  ''ascertains  that,  but  for  that  legal 
impediment,  the  x>er8on  who  obtains  "  the  order  would  be  entitled  to  the  money  or 
subject-matter  upon  which  the  order  is  to  operate— or  to  use  the  words  of  Fry,  L.  J., 
the  persons  obtaining  the  order  "  were  entitled  in  equity  to  the  money  which  was  the 
fruit  of  those  goods  as  from  the  date  of  the  receivership  order" — ^there  are  sub- 
sequent decisions  that  in  the  case  of  personal  property  the  person  obtaining  the 
receivership  order  is  not  a  "  secured  creditor."  For  instance,  in  JPlegg  v.  Frentis, 
(1892)  2  Ch.  428,  where  a  judgment  creditor  had  issued  execution  against  the 
defendant  who  was  entitled  to  reversionary  and  contingent  interests  in  personalty 
under  a  will,  and  had  obtained  a  receivership  order,  Stirling,  J.,  after  referring  to 
the  case  of  real  estate,  said  there  was  no  corresponding  enactment  applicable  to  real 
estate,  and  held  that  he  had  no  jurisdiction  to  declare  and  enforce  a  charge.  And 
under  similar  circumstances  the  Court  of  Appeal  held,  as  Lindley,  L.  J.,  put  it, 
that  the  order  was  "  something  short  of  a  charge,  something  short  of  making  the 
applicants  secured  creditors."  Be  PotU,  (1893)  1  Q.  B.  648,  661.  That  case  was 
in  bankruptcy,  but  in  Croshaw  v.  Lyndhurst  Ship  Co..,  (1897)  2  Ch.  154,  where 
the  receiver  was  appointed  of  moneys  receivable  in  respect  of  the  defendant's 
interest  in  a  ship  and  her  freight,  Stirling,  J.,  held  that  the  person  obtaining  the 
order  was  not  a  secured  creditor  within  sect.  163  of  the  Companies  Act,  1862. 

And,  even  in  the  case  of  real  estate,  it  seems  that  the  order  does  not  make  the 
person  obtaining  it  a  secured  creditor  on  the  debtor's  legal  remainder.  In  re  Harrison 
V.  BoUomley,  (1899)  1  Ch.  465,  C.  A. 

B.  S.  0.  Ord.  L.  r.  16a.  In  every  case  in  which  an  application  is  made  for  the 
appointment  of  a  receiver  by  way  of  equitable  execution,  the  Court  or  a  judge  in 
determining  whether  it  is  just  or  convenient  that  such  appointment  should  be  made 
shall  have  regard  to  the  amount  of  the  debt  claimed  by  the  applicant,  to  the 
amount  which  may  probably  be  obtained  by  the  receiver,  and  to  the  probable  costfsl 
of  his  appointment,  and  may,  if  they  or  he  shall  so  think  fit,  direct  any  inquiries 
pn  these  or  other  matters  before  making  the  appointment. 

The  Court  may  appoint  a  receiver  of  separate  property  of  a  plaintiff  suing  in 
respect  of  her  separate  estate,  and  ordered  to  pay  costis.  Cutntnins  v.  Perkins,  (1891) 
i  Ch.  16. 

As  to  equitable  execution  in  County  Courts,  see  C.  0.  R.  (May)  1899,  it.  22,  23. 
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Production  of 
jadgment  on 
exeoation. 


(o)  Enforcing  other  Orders. 

Ab  regards  (c),  such  orders  may  be  enforced  by  writ  of  seqaesbnation  (B.  S.  C, 
Ord.  XLIII.  r.  6 ;  see  Sprunt  y.  TUffh,  7  0.  D.  567 ;  or  by  attachment  or  com- 
mittal.  R.  S.  C,  Ord.  XLII.  r.  1 ;  Ite  JBvant,  (1898)  1  Ch.  252.  As  to  sequeetra- 
tion,  see  Miller  v.  Euddle$toM^  22  0.  D.  233 ;  and  (in  case  of  a  company  in  contempt) 
iFairclottgh  v.  Manchester  Ship  Canal  Co,,  W.  N.  (1897)  7. 

Breach  of  an  undertaking  by  solicitors  is  enforced  by  committal,  not  attachment, 
and  sendee  of  the  order  embodying  the  undertaking  is  not  necessary  before  moTing 
for  committal.  D,  y.  A.  ^  Co.,  (1900)  1  Ch.  484,  and  see  Halford  y.  Swrdjft  W.  K. 
(1899)243;  81  L.  T.  721. 

As  to  enforcing  imdertaking  of  solicitors  as  to  stamps,  see  Cool^art^  GoldJIeUt, 
limid.,  (1900)  1  Ch.  475. 

Obedience  to  an  order  on  a  company  will  not  be  enforced  by  attachment  against 
a  director  unless  the  order  has  been  personally  seryed  on  him.  MeKeoum  y.  J<nnt 
Stock  Institute,  (1899)  1  Ch.  671. 

An  undertaking  lasts  for  six  years.    J^  Kerly,  Stm  ^  Verden,  (1901)  1  Ch.  467. 

As  to  deliyering  copies  of  exhibits  on  moying  for  attachment,  see  Bos^haum  y. 
Selson,  W.  N.  (1901)  124. 

As  to  payment  of  costs  not  being  made  condition  precedent  to  release,  see  Ayrm 
y.  Ayres,  W.  N.  (1901)  204. 

See  also  Chap.  XLIII.  as  to  orders  for  public  examination. 

B.  S.  C.  1888,  Ord.  XIH.  r.  11.— No  writ  of  execution  shall  be  issued  without 
the  production  to  the  officer  by  whom  the  same  should  be  issued  of  the  judgment 
or  order  upon  which  the  writ  of  execution  is  to  issue,  or  an  office  copy  thereof, 
showing  the  date  of  entry.  And  the  officer  shall  be  satisfied  that  the  proper  time 
has  elapsed  to  entitle  the  creditor  to  execution. 

In  the  registrar's  office  all  orders  are  stamped  with  the  date  on  which  they  were 
**  completed." 

For  forms  of  pn^pe  for  the  issue  of  writs  of  execution,  see  App.  G.  to  the  Rules 
of  1883  ;  and  for  forms  of  writs  of  execution,  see  App.  H.  to  same  rules.  An.  Pr. 
1904,  yol.  ii.  pp.  89  et  seq,  and  96  et  seq.  When  the  order  is  for  payment  within  a 
limited  time  after  seryice,  there  must  be  an  affidayit  of  seryice  before  a  writ  of 
execution  will  be  issued.  See  R.  17  of  Ord.  XLII. ;  see  Form  501.  And  generaUy 
as  to  sendee,  see  R.  S.  C,  Ord.  LXVII. ;  and  compare  R.  21  of  1890.  And 
whereyer  it  is  sought  to  enforce  an  order,  it  must  appear  that  the  copy  order  seryed 
was  duly  endorsed  in  accordance  with  Ord.  XLI.  r.  5,  tupra.  Chap.  XIII. ;  for  although 
in  case  of  a  balance  order  an  endorsement  in  accordance  with  Form  64  of  1890 
(Form  495,  supra)  would  seem  to  be  sufficient,  in  practice  the  form  set  out  in 
Ord.  XLI.  r.  5  is  endorsed. 

But  in  the  case  of  sequestration  for  costs  under  Ord.  XLTTT.  r.  7,  the  order  need 
not  limit  a  time,  or  bear  the  indorsement  under  Ord.  XLI.  r.  5.  Se  Jkokin^ 
^x  parte  Cathcart,  (1900)  2  Q.  B.  478. 


Misfeasance 
order. 


Companies  (IPHnding-np)  Aet,  1898,  leet.  1.— An  order  for  payment  of  money 
made  by  the  Court  under  sect.  10  of  the  Companies  (Winding-up)  Act,  1890,  shall 
be  deemed  to  be  a  final  judg^nent  within  the  meaning  of  paragraph  (g)  of  sub- 
sect  (1)  of  sect  4  of  the  Bankruptcy  Act,  1883. 

A  iMinkruptcy  notice  may  be  issued  by  a  judgment  creditor  who  has  made  an 
equitable  assignment  of  his  judgment  debt.  J2#  Talmer,  Ex  parte  Brims,  (1898) 
1  Q.  B.  419. 
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That  ifl  to  B&jf  a  bankraptoy  notice  may  be  issaed  under  the  order.    See  Wxdb, 
on  Bkoj.,  7th  ed.,  23  H  seq. 
As  regards  contribatories,  the  Act  of  1862  proyides  as  follows : — 

Sect.  105  of  1868. — If  any  person  made  a  contributory  as  personal  representative  Orders 
of  a  deceased  contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  by  against  con- 
him,  proceedings  may  be  taken  for  administering  the  personal  and  real  estates  of  tnbutones. 
such  deceased  contributory,  or  either  of  such  estates,  and  of  compelling  payment 
thereout  of  the  moneys  due.    [As  to  this  section  and  the  next,  see  J^  Suhbaehy  29 
C.  D.  934.] 

Sect.  106  of  1862. — Any  order  made  by  the  Court  in  pursuance  of  this  Act  upon 
any  contributory  shall,  subject  to  the  provisions  herein  contained  for  appealing 
against  such  order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby  appear- 
ing to  be  due  or  ordered  to  be  paid  are  due,  and  all  other  pertinent  matters  stated 
in  such  order  are  to  be  taken  to  be  truly  stated  as  ag^ainst  all  persons,  and  in  all 
proceedings  whatsoever,  with  the  exception  of  proceedings  taken  against  the  real 
estate  of  any  deceased  contributory,  in  which  case  such  order  shall  only  be  primd 
facie  evidence  for  the  purpose  of  charging  his  real  estate,  unless  his  heirs  or  devisees 
were  on  the  list  of  contributories  at  the  time  of  the  order  being  made. 

Beet.  96  (7)  of  1868. —  ...  In  all  cases  where  he  [the  liquidator]  takes  out  letters 
of  administration,  or  otherwise  uses  his  official  name  for  obtaining  payment  of  any 
moneys  due  from  a  contributory,  such  moneys  shall,  for  the  purpose  of  enabling 
him  to  take  out  such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the 
[official]  liquidator  himself. 

For  affidavit  of  service  on  contribatones,  see  Form  501. 


Upon  the  applicon  of  the  [off  recr  and]  liqr  of  the  coy,  and  upon   Form  536. 
hearing  the  solors  for  the  appHcant,  and  upon  reading  the  order 


Charging 
dated,  &c.,  the  certificate  dated,  &o.,  a  balance  order  dated  25th  July,  order  on 

1882,  the  order  dated,  &c.,  Order  that  the  600  shares  in  the  N.  Coy,  **^.®^^ 

Ijimtd,  standing  in  the  name  of  A.,  do  stand  charged  with  the  payment 

to  B.,  of ,  the  [ofE  recr  and]  liqr  of  the  above  coy,  of  that  sum  of 

50/.  and  interest  thereon  at  the  rate  of  4  p.c.p.a.  from  25th  July, 

1882,   until  payment.    And  it  is  ordered  that  the  sd  N.  Coy  be 

restrained  from  permitting  a  transfer  of  the  shares  of  the  sd  A.  G. 

And  order  that  service  upon  l^frs.  B.,  of ,  be  deemed  good  service 

upon  the  said  A.  G.  named  in  the  sd  order  of  the  25th  July,  1882. 

Arts  Promotion  Co.,  Ghitty,  J.,  8th  May,  1884.    A.  617, 

As  to  obtaining  charging  orders  on  stock  or  shares,  under  1  &  2  Vict.  c.  110,  s.  14, 
and  3  &  4  Vict.  c.  82,  s.  1,  see  R.  S.  C,  Ord.  XLVI.  r.  1,  and  Forms  27  and  28  in 
App.  K.  ;  and  An.  Pr.  (1904)  633  et  s$q. 

The  order  will  be  made  on  summons. 

In  order  to  obtain  a  sale,  a  separate  action,  by  writ  or  originating  summons,  gai^  under 
must  be  brought  to  enforce  the  charge.     Leggott  y.   Weatem^  12  Q.  B.  B.  280 ;  charge. 
Riekettt  y.  EicketU,  W.  N.   (1891)    29;    An.  Pr.    (1904)   638.      The  charge  is 
enforced  by  sale,  not  foreclosure.    D^Auvergne  v.  Coop^,  W.  ^«  (1899)  2^6.    Bee 
Form  461b. 
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Charging 
order  for 
costs. 


As  to  oharging  orders  on  shares  reallj  belong^g  to  persons  other  than  the  share- 
holders, see  Cooper  v.  OHffin^  (1892)  1  Q.  B.  740 ;  toward  v.  Sadier,  (1898)  1  Q.  B.  1. 

As  to  charging  orders  against  interests  in  partnership  property,  see  Partnerahip 
Act,  1890,  s.  23;  R.  S.  C,  1884,  Ord.  XLVI.  rr.  la,  lb;  An.  Pr.  (1904)  638,  639. 

As  to  charging  order  against  executor  of  jadgment  debtor,  see  Stewart  v.  JRhodes, 
(1900)  1  Ch.  386. 

As  to  charging  orders  on  funds  of  a  lunatic  in  Court,  see  JRe  Brotcn,  (1900)  1  Ch. 
489.  And  on  bis  shares  by  sale  after  exercise  of  the  lunacy  jurisdiction,  Jte  Sunt, 
(1900)  2  Ch.  .54,  n. 

As  to  charging  order  against  divorced  woman,  see  Bamett  v.  Howard^  (1900) 
2  Q.  B.  784.  And  see  Mogert  v.  Whitelcy,  (1892)  A.  C.  118  ;  followed  as  to  County 
Courts  in  Yates  v.  Terry,  49  W.  R.  112. 

.  Any  judgfe  of  the  High  Court  can  make  a  charging  order  under  sect.  28  of  the 
Solicitors  Act,  1860  ;  and,  sembUj  so  also  can  a  judge  in  winding-up  where  in  the 
course  of  the  proceedings  property  has  been  *  *  recovered  or  preserved.''  JK#  Deakin^ 
Ex  parte  Donnell,  (1900)  2  Q.  B.  489. 

A  charging  order  under  the  section  can  be  made  by  any  judge  of  the  Division  in 
which  the  '*  suit,  matter,  or  proceeding  "  has  been  heard,  and  the  applioatian  for 
the  order  need  not  necessarily  be  made  to  the  particular  judge  who  heard  the  suit, 
matter,  or  proceeding.    lb. 

An  application  to  discharge  a  charging  order  under  the  above  section,  as  in  all 
cases  in  which  it  is  sought  to  set  aside  ex  parte  proceedings,  must  be  made  promptly ; 
for  instance,  an  application  made  after  the  lapse  of  two  months  from  the  service  of 
the  order,  without  sufficient  cause  shown  for  the  delay,  is  too  late.    lb. 

Delay  by  a  solicitor  in  applying  under  the  Solicitors  Act,  1860,  for  an  order  ofaargiog 
his  costs  on  property  recovered  by  him  is  no  g^roimd  for  refusing  the  order  unless 
other  rights  in  respect  of  the  property  have  arisen  in  the  meantime.  Where 
solicitors  employed  by  a  limited  company  recovered  a  claim  against  an  estate  in 
course  of  administration  by  the  Court,  and  the  company  was  subsequently  woundup 
by  the  Court,  and  shortly  after  the  winding-up  order  the  solicitors  applied  for  mn 
order  charging  their  costs  on  the  company's  share  of  tiie  fund  in  Court  to  the  credit 
of  the  action,  it  was  held  that,  as  the  charging  order  conferred  no  new  right,  but 
was  only  a  cheap  and  speedy  mode  of  enforcing  the  common  law  lien  on  the 
company's  share  of  the  fund  in  Court,  which  lien  existed  prior  to  the  winding-up, 
the  Court,  in  the  exercise  of  its  discretion  under  the  statute,  would  make  the  order. 
Be  Boniy  Curnock  v.  Bom,  (1900)  2  Ch.  433. 


Form  637.        Upon  the  applioon  of  the  [ofE  recr  and]  liqr,  Order  that  B.,  of , 

Bolor,  do  attend  before,  &c.,  on  Monday,  7th  July,  1884,  at  3.80  of  the 
clock  in  the  afternoon,  to  be  orally  examined  as  to  any  and  what  debts 
are  owing  to  him.  And  it  is  ordered  that  the  sd  A.  B.  do  produce  all 
Ills  books  of  accounts,  all  bankers'  pass  books,  papers,  and  documents 
before,  &c.,  at  the  time  of  such  examination  or  any  adjournment  thol 
And  it  is  ordered  that  the  costs  of  and  incident  to  this  applioon  be 
resenred.  Dominion  of  Canada  Plumbago,  Pearson,  J.,  2drd  JxmB^ 
1884.     A.  902. 

SeC'B.  8.  C,  Ovd«  XLTI.  ir.  32  H  tsq,,  as  to  discovery  in  aid  of  exeoatkm. 
But  see  the  form  as  now  actually  used,  An.  Pr.  (1904),  vol.  ii.  136. 


Order  for 
attendance  of 
judgment 
debtor  for 
examination 
as  to  debts 
due  to  him. 
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Upon  the  applicon  of  the  [off  recr  and]  Kqr,  &c.,  Order  that  all   Form  588. 

debts  due  and  owing  or  accruing  due  from  The Bank  of  S.,  of  Order  attacAL^ 

,  a  contributory  of  the  coy,  be  attached  to  answer  an  order  made  ing  debts. 

against  8.  by  the  Gt  on  drd  May,  1879.  And  order  that  the  sd  bank, 
their  solors  or  agents,  do  attend  at  the  chambers  of,  &c.,  on  Monday, 
10th  June  next,  at  1 1  o'clock  in  the  forenoon,  to  show  cause  why  they 
should  not  pay  to  R.,  the  [off  recr  and]  liqr  of  the  coy,  the  debt  due 
from  them  to  the  sd  8.  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  amount  due  to  the  sd  8.  imder  the  sd  order  of  the  3rd  May, 
18—.     British  Fire  Office,  M.  R.,  5th  June,  1879.     A.  1108. 

As  to  attachment  of  debts,  see  B..  S.  C,  Ord.  XLV.  r.  1,  and  Form  25  in 
Appendix  B.,  and  Forms  39  and  40  in  Appendix  K.  The  order  will  be  made 
ex  parte  in  the  first  instance.  As  to  what  debts  can  be  attached,  see  Webb  y.  Sianton, 
11  Q.  B.  Biv.  618 ;  Maedomld  y.  Tacq^tah  Gold  Mines,  13  Q.  B.  Diy.  636 ;  De  Bus 
V.  Capital,  ^.  Corporation,  (1891)  1  Q.  B.  216 ;  Beatley  v.  Itones/,  (1891)  1  Q.  B. 
609  ;  JStumore  v.  Campbell,  (1892)  1  Q.  B.  314  ;  jB«?  Greer,  (1898)  2  Ch.  217 ;  Eood^ 
Barra  v.  Herioi,  (1896)  A.  C.  174  ;  and  An.  Pr.  (1904). 

As  to  soing  garnishee  when  the  amount  cannot  be  recoyered  in  execution,  see 
Fritchett  y.  English  and  Colonial  SyndieaU,  (1899)  2  Q.  B.  428. 

As  to  forfeiture  of  life  interest  by  gpamishee  order,  see  Re  Greenwood,  Sutdiffe  v. 
Okdhill,  (1901)  1  Ch.  887. 


Upon  the  applicon,  &c.,  Order  that  the  sd  o£?  liqr  do  take  proceed-   Form  539. 

ings  in  bankruptcy  against  A.,  of ,  one  of  the  contributories  of  liberty  to 

the  sd  coy  duly  settled  upon  the  list  of  contributories  for  ten  shares,  as  proceed  in 
appears  by  the  chief  clerk's  certificate,  in  respect  of  the  sum  of  90/.  '^^^'kruptcy. 
due  from  him  in  respect  of  such  shares,  and  ordered  to  be  pd,  as  to 
50/.,  by  the  sd  order  of  7th  March,  1883,  and  as  to  40/.,  remainder 
thof,  as  by  the  sd  order  of  Ist  Aug.  1882.     Scottish  Petroleum,  Kay,  J,, 
16th  Dec.  1888.    B.  1662. 

This  order,  it  will  be  observed,  was  made  before  the  Bankruptcy  Act,  1883,  came 
into  force. 

It  was  held  in  Ex  parte  Whinney,  In  re  Sanders,  13  Q.  B.  D.  476,  that  an  order  Balance  order 
ag^nst  a  contributory  for  the  payment  of  money  was  not  a  "final  judgment''  not  final 
within  the  meaning  of  sect.  4  of  the  Bankruptcy  Act,  1883,  and  accordingly  that  a  judgment 
bankruptcy  notice  cannot  be  served  under  paragraph  (g)  of  that  section.    See  also 
He  Chinery,  12  Q.  B.  Div.  342 ;  Ex  parte  Schmiiz,  12  Q.  B.  Div.  609 ;  Ex  parte 
Grimicade,  17  Q.  B.  D.  357.    Accordingly,  where  it  is  desired  to  serve  such  a 
notice  with  a  view  to  bankruptcy  proceedings,  it  appears  to  be  necessary  to  bring 
an  action  for  what  is  due.     It  seems  that  an  action  cannot  be  brought  on  a  balance 
order  directing  payment  to  the  liquidator.     Chalk  v.  tennant,  36  "W.  R.  263 ;  W.  N. 
(1887)  159.    Nevertheless,  the  making  of  a  balance  order  does  not  convert  the  debt  Motion  not- 
into  a  judgpnent  debt,  and  accordingly  the  liquidator  can,  in  the  name  of  the  withstanding 
company,  bring  an  action  for  the  amount.     Westmoreland  Co,  y.  Fislden,  (1891)  3  Gh.  balance  order. 
15.    And  the  order  will  afford  condusiYe  evidence  of  the  amount  due.    The  writ 
should  be  specially  endorsed,  and  where  the  action  is  in  the  High  Court  it  should  be 
transferred  to  the  winding-up  Ootxtt, 
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JForm  540.  Upon  the  applioon  of  B.,  the  off  liqr,  by  gnmmons  issued  128th  AprO, 
liberty  to  sae  *^^  returnable  7th  May,  1884,  Order  that  the  applicant  be  at  liberty 
oontributones  io  bring  and  prosecute  actions  against  the  fire  seyeral  persons  follow- 

to  U^mfptcy  ^^^  *^*^*  ^®  ^  ^^^  (^)  '^•»  ^'^  contributories  of  the  coy  whose  sharet 
proceedings,  were  forfeited  by  resolution  of  the  directors  passed  28th  June,  1 882, 
and  confirmed  27th  July,  1882.  And  order  that  the  applicant  be  at 
liberty,  without  further  summons,  to  apply  to  the  judge  for  liberty  to 
bring  and  prosecute  actions  against  such  other  of  the  contributories  of 
the  sd  coy  whose  names  are  set  out  in  the  exhibit  0  to  the  affidavit  of 
the  applicant  dated,  &c.,  other  than  the  aboTe-named  persons,  to 
recover  payment  of  the  amount  due  from  them  to  the  applicant,  as  such 
off  liqr,  for  calls  upon  such  shares  prior  to  the  forfeiture  thof .  Aiid 
order  that  the  applicant  be  at  liberty  to  commence  bankruptcy  proceed- 
ings,  if  so  advised,  against  those  of  the  sd  five  several  contributories 
against  whom  he  may  obtain  judgment,  and  to  postpone  the  commence- 
ment of  proceedings  against  such  of  them  as  he  may  think  advisable, 
so  as  to  be  guided,  as  regards  them,  by  the  results  of  the  proceedings 
taken  against  the  others.  Costs  of  the  applicon  to  be  costs  in  the 
winding-up.     Carta  Para  Co,,  Pearson,  J.,  7th  May,  1884.     A.  662. 

Legal  proceedings  may  now  be  brought  with  the  sanction  either  of  the  Court  or 
the  oommittee  of  inspection.  See  sect.  12,  sub-sect.  1  of  1890.  Zimdon  Metalfuiyicul 
Co.  (No.  2),  W.  N.  (1897)  51. 


Form  641. 

Writ  in  ad- 
ministration 
action  against 
representa- 
tive of  con- 
tributory. 


The  pit's  claim  is  as  a  creditor  of  0.  D.,  of ,  deceased : — 

1 .  To  have  the  [real  and]  personal  estate  of  the  sd  0.  D.  administered 

by  the  Ct. 

.  2.  To  have  a  receiver  of  such  real  and  personal  estate  appointed. 
The  dfts,  D.  and  E.,  are  sued  as  exors  and  trees  of  the  will  of  the 

sd  G.  D.  [or  the  sd  D.  is  sued  as  the  admor,  and  the  sd  E.  as  the 

heir-at-law  of  the  sd  C.  D.]. 

The  plaintiff  may  sue  thus: — '*A.  B.,  on  behalf  of  himself  and  all  other  the 
creditors  of  C.  B.,  deceased/'  as  in  Turquand  v.  Kirbjft  4  Eq.  123  ;  or  he  may  make 
the  company  plaintiff,  as  in  European  Assurance  Society  y.  £atcl\fe,  7  C.  D.  733. 
The  indorsement  will  be  as  above. 

As  to  the  effect  of  a  liquidator  obtaining  an  administration  order,  see  Sc  Euhback, 
29  C.  D.  934. 

As  to  proceeding^  against  the  estate  of  a  contributory  who  has  made  a  fraudulent 
conveyance,  &^post,  Sect.  II. 


Term  642.  Upon  the  applicon  of  [off]  liqrs.  Order  that  the  applicants  be  at 
liberty  forthwith  to  instruct  some  properly  qualified  agent  at  Montreal^ 
for  the  pu]^[>ose  of  taking  proceedings  in  bankruptcy  or  otherwise, 


liberty  to 
proceed  in 
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against  S.,  late  of  ,  a  debtor  to  the  sd  bank  in  the  sum  of  bankruptoy 

41/.  16«.  8c?.,  in  respect  of  calls  made  upon  the  said  S.  on  ten  shares  * 
in  the  sd  bank  held  by  him.  And  order  that  the  applicants  be  at 
liberty  to  execute  any  power  of  attorney  that  may  be  necessary  for 
the  purpose  of  enabling  their  correspondent  in  Montreal  afsd  to  take 
such  proceedings ;  the  costs  of  applicants  of  and  incident  to  applicon 
to  be  costs  in  winding-up.  West  of  England  Bank,  Fry,  J.,  2Bth 
March,  1881.    B.  671. 


Upon  motion,  &c.  Order  that  the  liqrs  of  the  association  do  seize   form  543. 
the  books,  papers,  moneys,  and  securities  for  money,   goods,  and  Order  to  seize 

chattels  of  0.,  of ,  a  contributory  of  the  association,  and  keep  the  books  and 

same  safely  until  further  order.     Re  Imperial  Mercantile  Credit  Co,^  ab^n<JiMr 
Page- Wood,  V.-C,  20th  Dec.  1867.     See  report  in  5  Eq.  264.  contributory. 

As  to  the  above  order,  see  sect.  118  of  1862.  In  Me  Cotton  Plantation  Oo.f  *W.  K. 
(1868)  79,  Bomilly,  M.  R.,  considered  that  an  order  could  not  be  made  where  the 
contributory  had  not  had  an  opportunity  of  disputing  his  liability.  .     . 


Upon  the  applicon  of  S.,  now  a  prisoner  in  Her  Majesty's  jail  at  C,    Form  544. 
by  summons  dated,  &c.,  and  upon  hearing  counsel  for  the  applicant,  Orderto 
and  for  P.  the  liqr  appointed  in  the  voluntary  winding-up  of  the  above  release 
coy.     And  upon  reading  the  order  dated,  &c.,  whereby  it  was  ordered  P^*^**®'- 
that  the  sd  P.  the  liqr  of  the  above-named  coy  be  at  liberty  to  sue 
out  a  writ  or  writs  of  attachment  against  the  sd  S.  for  his  contempt  in 

not  having  pd  the  sd  sum  of /.  in  the  sd  order  mentd  to  the  sd 

P.  as  afsd  pursuant  to  such  order,  an  afft,  &c.  It  is  ordered  that  the 
sd  S.  do  pay  to  the  sd  P.  10/.  for  and  in  discharge  of  the  costs  of  the 
sd  P.,  and  relating  to  the  sd  order,  dated,  &c.,  and  of  this  applicon. 
And  it  is  ordered  that  upon  such  payment  being  made  the  sd  S.  be 

discharged  out  of  the  custody  of  the  sheriff  of  .     Cardiff  and 

South  Wales  Licensed  Victuallers'  General  Supply  Co.  (00104  of  1893), 
Wright,  J.,  in  Chambers,  2l8t  Dec.  1893. 


Ik  Sootlakb  Ain>  Ibelakb. 

BMt.  ins  of  1808. — Any  order  made  by  the  Court  in  England  for  or  in  the 
oonne  of  the  winding-up  of  a  company  under  this  Act  shall  be  enforced  in  Scotland 
and  Ireland  in  the  Courts  that  would  respectively  have  had  jurisdiction  in 
respect  of  such  company  if  the  registered  office  of  the  company  had  been  situate 
in  Scotland  or  Ireland,  and  in  the  same  manner  in  all  respects  as  if  such  order  had 
been  made  by  the  Courts  that  are  hereby  required  to  enforce  the  same ;  and  in  like 
maimer  orders,  interlocutors,  and  decrees  made  by  the  Court  in  Scotland  for  or  in 
the  course  of  the  winding-up  of  a  company  shall  be  enforced  in  England  and 
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Ireland,  and  orders  made  by  the  Gonrt  in  Ireland  lor  or  in  ihe  conrse  of  winding-up 
a  oompanj  shall  be  enforced  in  England  and  Scotland  bj  the  Courts  which  would 
respectively  have  had  jurisdiction  in  the  matter  of  such  company  if  the  registered 
office  of  the  company  were  situate  in  the  division  of  the  United  Kingdom  where  the 
order  is  required  to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  sooh 
order  had  been  made  by  the  Court  required  to  enforce  the  same  in  the  case  ol  a 
company  within  its  own  jurisdiction. 

Seet.  128  of  1803. — Where  any  order,  interlocutor,  or  decree  made  by  one  Court 
is  required  to  be  enforced  by  another  Court,  as  hereinbefore  provided^  an  office  copy 
of  the  order,  interlocutor,  or  decree  so  made  shall  be  produced  to  the  proper  officer 
of  the  Court  required  to  enforce  the  same,  and  the  production  of  such  office  oopy 
shall  be  sufficient  evidence  of  such  order,  interlocutor,  or  decree  having  been  made, 
and  thereupon  such  last-mentioned  Court  shall  take  such  steps  in  tiie  matter  as 
may  be  requisite  for  enforcing  such  order,  interlocutor,  or  decree,  in  the  same 
manner  as  if  it  were  the  order,  interlocutor,  or  decree  of  the  Court  enforcing  the 
same. 

As  to  service  of  orders  made  in  Ireland  before  committal,  see  Se  SyngCy  84  L.  T. 
766  ;  17  T.  L.  R.  769. 


Form  545. 

Making 
Scotch  order 
an  order  of 
Court. 


Upon  the  applicon  on  the  part  of  A.  and  J.  and  H.,  liqrs  acting  in 
the  voluntary  winding-up  under  the  supervision  of  the  Ct  of  Session 
in  Scotland  of  the  above-named  coy,  and  it  appearing  by  a  decree  of 
the  Lords  of  Council  and  Session  in  Scotland  in  this  matter,  dated 

20th  March,  1880,  it  was  declared  that  T.,  of  ,  Hampetead, 

London,  was  liable,  &c.,  and  upon  hearing,  &c.,  This  Ct  doth  order 
that  the  sd  order,  dated  20th  March,  1880,  be  made  an  order  of  this 
Ct  as  against  the  sd  T.  accordingly.  City  of  Glasgow  Bank,  M.  R., 
nth  March,  1881.  A.  584;  14  C.  D.  628.  And  see  Queensland 
Mercantile  Agency  Co.,  (1892)  1  Ch.  219. 

As  to  Ireland,  see  Eollyford  Copper,  ^.  Co,y  6  Ch.  93. 


HoUSB  OF  LOBBS  Orbeb. 

As  to  making  an  order  of  the  Honse  of  Lords,  roTersing  or  varying  an  order  of 
the  Court  below,  an  order  of  the  High  Court  before  it  can  be  enforced,  sec  An.  Fc 
1900,  vol.  ii.,  p.  646,  and  Seton  on  Decrees— form  of  order  at  p.  746,  notes  p.  747, 
and  Eome  and  Land  lnve$tmmt  Trust,  Wright,  J.,  Dec.  3,  1897. 


Digitized  by 


Google 


676 


CHAPTER  XL. 

TRANSFER  OF  WINDING-UP  PROCEEDINGS. 

Sect.  1  (7)  of  1890.— Notliing  in  this  section  shall  invalidate  a  proceeding  by  Wrong  Court 
reason  of  its  being  taken  in  a  wrong  Court.  immatenal. 

feet.  S  of  1890. — (1.)  The  winding-up  of  a  oompanj  or  any  proceedings  therein  Transfer  of 
may  at  any  time  and  at  any  stage,  and  either  with  or  without  application  from  any  "'^^"i^fiT-iip* 
of  the  parties  thereto,  be  transferred  from  one  Court  to  another  Court,  or  may  be 
retained  in  the  Court  in  which  the  proceedings  were  commenced,  although  it  may  Power  to 
not  be  the  Court  in  which  the  proceedings  ought  to  have  been  oommeuced.  retain. 

[But  the  transfer  can  only  be  made  to  a  Court  which  has  itself  jurisdiction  to 
wind  up  tiie  company.  Heal  EstaUs  Co,,  (1893)  1  Ch.  398.  Hence  the  High  Court 
cannot  order  a  transfer  to  a  County  Court  which  (like  the  London  County  Courts) 
has  no  jurisdiction  under  the  Act.    Ibid. 

And  where  the  County  Court  had  exdusiye  jurisdiction,  as  in  the  case  of  a  regis- 
tered building  society  (before  the  Building  Societies  Act,  1894),  the  winding-up 
could  not  be  transferred  to  the  High  Court.    Ibid.,  and  see  Form  550. 

Proceedings  in  a  voluntary  winding-up  may  be  transferred.    Reg,  v.  East  Stone^  Voluntary 
houtey  #c.,  65  L.  T.  730.    The  proceedings  may  be  transferred  before  a  winding-up  "^^ding-up. 
order  has  been  made  {Laxon  ^  Ch,  (1),  (1892)  3  Ch.  31 ;  40  W.  R.  614) ;  although 
the  petition  has  been  actually  opened  in  Court.    East  Dtdwich  Society,  39  W.  R. 
82.     And  any  particular  proceeding,  e,g,,  a  proceeding  for  misfeasance,  may  be  Particular 
transferred.    Eeg,  v.  Stonehouse,  supra.    The  Court  will  not  readily  transfer  a  public  P'^^ceedmg. 
examination  from  a  County  Court  in  the  district  of  which  most  of  the  creditors  and 
contributories  reside.    New  Par  Console,  Wright,  J.,  March  16,  1899.    As  to  the 
transfer  of  proceedings  begun  in  the  wrong  Court,  see  Milford  Eaven  Shipping  Co,, 
W.  N.  (1895)  16  ;  Chap.  I. ;  Bullerand  Bassett  Co.,  35  S.  J.  260  ;  and  as  to  retaining 
or  transferring  proceedings  to  the  Stannaries  Court,  see  Kew  Terras  Co.,  (1894)  2 
Ch.  344  ;  and  Stannaries  Court  (Abolition)  Act,  1896.] 

(2.)  The  powers  of  transfer  given  by  the  foregoing  provisions  of  this  section  may.  Who  may 
fubject  to  and  in  accordance  with  general  rules,  be  exercised  by  the  Lord  Chancellor  transfer, 
or  by  any  judge  of  the  High  Court  having  jurisdiction  under  this  Act,  or,  as 
regards  any  case  within  the  jurisdiction  of  any  other  Court,  by  the  judge  of  that 
Court. 

And  see  the  Rules  of  1903,  infra. 

The  Rules  of  1890  do  not  provide  for  the  transfer  from  one  judge  of  the  High  Transfer  from 
Court  to  another,  and  as,  under  the  order  of  the  Lord  Chancellor  of  — ,  19—,  2P®  ?\?^ 
proceedings  are  now  oonunenoed  before  one  of  two  particular  judges,  the  occasions  ^  anothSf* 
are  ocnnparatiTely  rare  in  which  such  transfers  are  required.  Judges  of  the  Chancery 
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Division  Irequentlj  hear  winding-up  matters  at  the  request  of  one  of  the  winding- 
up  judges  without  any  transfer  order  being  made. 

B.  43  of  1903. — The  judge  of  the  High  Court  may  at  any  time,  for  good  cause 
shown,  order  the  proceedings  in  any  Court  other  than  the  High  Court  to  be  trans- 
ferred to  the  High  Court,  or  any  proceedings  in  the  High  Court  to  be  transferred 
from  the  High  Court  to  any  other  Court.    And  see  sect.  3,  sub-sect.  2,  of  1890,  Mpra, 

The  Act  of  1890  did  not  enable  the  High  Court  to  wind  up  a  society  registered 
under  the  Industrial  and  Proyident  Societies  Acts  (London  and  Suburban  Bank,  (1892) 
1  Ch.  604) ;  or  a  building  society  registered  under  the  Building  Sodeties  Act,  1874 
{Seal  Ettates  Co.,  (1893)  1  Ch.  398),  and  the  winding-up  of  such  societies  could  not 
be  transferred  from  the  County  Court  to  the  High  Court.    {Ibid.) 

But  by  sect.  59  of  the  Industrial  and  Provident  Societies  Act,  1893,  ''  any  pro- 
ceedings in  the  winding-up  of  a  registered  society,  which,  at  the  passing^  (^  this 
Act  (12th  Sept.  1893)  are  pending  in  any  County  Court,  may,  on  applioatian  made 
by  or  on  behalf  of  the  registrar,  with  the  consent  of  the  Treasury,  be  transferred 
to  the  High  Court,  and  thereupon  the  Companies  (Winding-up)  Act,  1890,  shall, 
so  far  as  applicable,  apply  thereto  accordingly." 

And  by  sect.  8  of  the  Building  Societies  Act,  1894,  '*  (1)  Notwithstanding  any- 
thing in  the  Building  Societies  Acts,  every  society  under  those  Acts  shall  be  deemed 
to  be  a  company  within  the  meaning  of  the  Companies  (Winding-up)  Act,  1890,  and 
(2)  any  proceedings  in  the  winding-up  of  any  such  society  which  at  the  passing  of 
this  Act  (25th  Aug^ust,  1894)  are  pending  in  the  Court,"  may,  on  application  by 
or  on  behalf  of  the  registrar,  with  the  consent  of  the  Secretary  of  State,  be  trans- 
ferred to  the  High  Court,  and  thereupon  the  Companies  (Winding-up)  Act,  1890, 
shall,  so  far  as  applicable,  apply  thereto  accordingly.    See  Form  650. 

Paragraph  (1)  of  the  above  section  in  effect  makes  sect.  3  of  1890  {tupra^  p.  675) 
available  as  to  subsequently  commenced  proceeding^. 

Br.  44  to  47  of  1903  are  as  follows  :— 

44.  The  judge  of  any  Court  other  than  the  High  Court  or  a  Palatine  Court  may 
at  any  time,  for  good  cause  shown,  ord^r  any  proceedings  which  have  been  com- 
menced or  are  pending  in  his  Court  to  be  transfeired  to  any  Court  which  has  juris- 
diction to  order  the  winding-up  of  a  company  not  being  the  High  Court  or  a 
Palatine  Court.    [B.  9  of  1890,  taken  from  Bkcy.  Rule  19,  varied.] 

45.  In  a  vtrinding-up  by  the  Court  notice  of  an  application  for  a  transfer  of  pro- 
ceedings shall,  before  the  hearing  thereof,  be  served  by  the  applicant  on  the  o£Bcial 
receiver  of  the  Court  in  which  the  proceedings  are  pending,  and  on  the  official 
receiver  of  the  Court  to  which  the  proceedings  are  sought  to  be  transferred.  pBVom 
Ite  Jack,  18  Q.  B.  I).  682.] 

46.  When  an  order  for  the  transfer  of  proceedings  has  been  made — 
(1.)  The  person  on  whose  application  the  transfer  has  been  made  shall  lodge  with 

the  reg^trar  of  the  Court  to  which  the  proceeding^  are  transferred  a  sealed 
copy  of  the  order  of  transfer.    [R.  11  of  1890,  taken  from  Bkcy.  Rule  20.] 

(2.)  In  a  winding-up  by  the  Court  the  official  receiver  of  the  Court  to  which  the 
proceedings  are  transferred  shaU  become  the  official  receiver  in  the  pro- 
ceedings.   [R.  12  of  1890,  taken  from  Bkcy.  Rule  21,  varied.] 

(3.)  The  records  of  the  proceedings  shall  be  transmitted  to  the  registrar  of  the 
Court  to  which  the  proceeding^  are  transferred  [R.  13  of  1890,  taken  from 
Bkcy.  Rule  23,  varied],  and  in  a  winding-up  by  the  Court  such  registrar 
as  soon  as  he  has  received  the  records  shall  give  notice  of  the  transfer  to 
the  official  receiver  of  his  Court,  who  shall  give  notice  of  the  transfer  to 
the  Board  of  Trade. 
New  number.       (4.)  The  proceedings  shall  receive  a  new  distinctive  number.    [Rule  14  of  1890.] 
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47.  Wheneyer  the  Lord  Chancellor,  by  order  nnder  his  hand,  shall  exelode  anj  Exdnded 
Connty  Court  from  having  jorisdiotion  under  the  Acts,  or  shall  attach  the  district  Countj 
or  any  part  of  the  district  of  a  County  Court  to  the  High  Court,  or  any  other  Counfy 
Court,  or  shall  detach  the  district  or  any  part  of  the  district  of  any  County  Court 
from  the  district  and  jurisdiction  of  the  High  Court,  any  winding-up  business 
pending  in  the  Court  or  district  to  which  the  order  relates  shall  become  transferred 
to  such  Court  as  shall  be  mentioned  for  the  purpose  in  the  order ;  and,  thereupon, 
the  rules  as  to  transfer  of  proceeding's  shall  apply  to  the  transfer  of  such  pending 
proceedings  in  all  respects  as  if  the  proceedings  had  been  transferred  by  order  of  a 
Court  having  power  to  transfer  proceedings.  [Formerly  R.  15  of  1890,  taken  from 
Bkcy.  Rule  26.] 

See  order  of  Lord  Chancellor  of  29th  November,  1890,  excluding  from  jurisdiction 
the  County  Courts  not  having  jurisdiction  in  bankruptcy,  and  i^fra^  p.  1088. 

By  Order  in  Council  of  7th  March,  1898,  certain  alterations  in  County  Court 
districts  were  made;  and  by  an  order  of  the  Lord  Chancellor  of  19th  May, 
1899,  the  County  Courts  having  jurisdiction  to  wind  up  are  specified.  See  i^fra^ 
Appendix. 

As  to  transfers  from  the  Lancaster  Chancery  Court,  see  63  &  64  Vict.  c.  23. 


In  the  matter  of  the  Cos  Acts,  1862  to  1890,  and  In  the  matter  of  a   Form  546. 

peton  presented  in  the  County  Ct  of  Warwickshire,  holden  at  Summons  fw^ 

Coventry,  and  In  the  matter  of  W.  Laxon  &  Co.,  Limtd.  tranafer  from 

County  Court 

Let  W.  Laxon  &  Co.,  Limtd,  whose  registered  offices  are  at to  High 

High  Street,  Coventry — ^A.  B.,  C.  D.,  E.,  F.  and  G.  being  the  several 
persons  appearing  in  the  proceedings  in  the  above-mentd  matter — 
attend,  &c.,  on  Saturday,  the  21st  day  of  May,  1892,  at  10  of  the  clock 

in  the  forenoon,  on  the  hearing  of  an  applicon  of  H.,  of ,  the  petr 

in  the  sd  proceedings,  for  an  order  that  such  proceedings  be  trans- 
ferred from  the  County  Ct  of  Warwickshire,  holden  at  Coventry,  to  the 
High  Ct  of  Justice. 

This  summons  was  taken  out  by,  &c.,  to,  &o.  If  you  do  not  att^id,  &o. 
Before  you  will  be  heard  in  chambers,  you  will  have  to  enter  an 
appearance  in  the  office  of  the  registrar  at  the  Bankruptcy  Buildings, 
Carey  Street,  Lincoln's  Inn,  and  give  notice  of  such  appearance. 

Stamp  on  the  above  order  lOtf. 

The  application  should  be  by  originating  summons  as  above.  The  transfer  can  be 
made  even  before  a  winding-up  order  has  been  made.    Laxon  ^  Co,y  (1892)  8  Ch.  81 « 

The  form  of  summons  must  now  accord  with  the  new  practice.  See  Form  707, 
infra.  Sect.  II. 

For  form  of  originating  simmions  by  Reg^rar  of  Friendly  Societies  under  sect.  8 
of  the  Building  Societies  Act,  1894  (iupra)^  see  Liberator  Building  Society  (007  of 
1896),  and  for  the  order  made  therein,  see  Form  560. 

Practice  Directions,  May,  1892. 

No  application  for  the  transfer  of  the  winding-up  of  a  company  or  any  proceed-  County  Court 
ings  therein  from  a  Coimty  Court  to  the  High  Court  will  be  entertained  until  the  *J    J^ 
list  of  parties  who  have  g^ven  notice  of  their  intention  to  attend  the  hearing  of  the 
P.  P  P 
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peidtioii  has  been  closed.  The  partj  applying  for  snch  transfer  must  give  four 
days'  notice  by  postal  letter  of  the  application  for  that  purpose  to  the  petitioner^ 
respondent,  and  to  all  parties  in  the  list  above-mentioned.  Such  letter  must  state 
that,  unless  notice  is  g^ven  to  the  applicant  by  any  of  the  above-named  parties 
of  intention  to  oppose,  the  application  for  such  transfer  will  be  taken  as  not  objected 
to  by  the  parties.  No  costs  will  be  allowed  to  any  parties  appearing  to  support  or 
oppose  a  transfer  as  above  mentioned,  unless  for  special  reasons  the  judge  shall 
otherwise  determine. 

An  application  by  the  official  receiver  and  provisional  liquidator  maj  be  made 
ex  parte.    See  Form  648,  infra* 

As  to  the  transfer  of  actions,  &c.,  see  R.  42  of  1903,  poti^  Chap.  XLL 


Form  647. 

Order  of 
transf OT  on 
above 
summons. 


{Ordinary  High  Court  Title f  omitting  name  o/ company) y  and 

In  the  matter  of  a  Peton  presented  unto  the  Oounty  Ct  of  Warwickshue, 
holden  at  Coventry,  in  the  matter  of  W.  Laxon  &  Co.,  limtd. 

Upon  the  applicon  of  H.  &  H.,  of ,  the  ptrs  in  the  above  pro- 
ceedings, by  originating  summons,  dated  12th  May,  1892,  and  upon 

bearing  counsel  for  the  applicant,  for and  for  ,  and 

parties  wbo  have  given  notice  of  their  intention  to  appear  on  tbe  bearing 
of  tbe  peton  presented  to  tbe  County  Ct  of  Warwickshire,  bolden  at 
Coventry,  and  upon  tbe  peton  to  wind  up  tbe  above-named  coy  pre- 
sented unto  tbe  sd  County  Ct  on  tbe  25tb  Feb.  1892,  an  afft,  &c.,  and 

no  one  appearing  for and ,  although  served  witb  notice  of 

this  applicon,  as  by  tbe  afft  of  C,  filed,  &c.,  appears,  and  tbe  judge 
being  satisfied  that  tbe  o£E  recr  at  Coventry  has  bad  notice  of  this 
applicon,  it  is  ordered  that  tbe  sd  peton  now  pending  in  tbe  County  Ct 
of  Warwickshire,  bolden  at  Coventry,  be  transferred  to  tbis  Ct  (Cob 
Winding-up),  and  it  is  ordered  that  tbe  costs  of  all  parties  to  the 
applicon  be  reserved.  JV.  Laxon  ^  Co.  (0030  of  1892),  Vaughan 
Williams,  J.,  2nd  June,  1892.    And  see  tbe  report,  (1892)  8  Ob.  31. 


Form  648.       Let  all  parties,  &c.,  On  tbe  bearing  of  an  applicon  of  0.  J.  S.,  the  off 
recr  and  prov  liqr  of  tbe  above-named  coy,  for  an  order  that  all  further 
proceedings  in  tbe  liquidation  of  tbe  above-named  coy  may  be  trans- 
ferred to  tbe  City  of  London  Ct. 
Dated,  &o. 

The  above  was  the  f onn  of  summons  {ex  parte)  in  Beat  Metatee  Co,,  uH  eupra. 


Ex  parte 
summons  by 
official 
receiver  for 
transfer. 


Form  649. 

Order  of 
transfer, 
f^orm  3  of 
1890. 


Upon  tbe  applicon  of  [name  of  applicant],  and  upon  bearing -i 

and  upon  reading ,  it  is  ordered  that  tbe  sd  proceedings  be  trans- 
ferred from  tbe  [  Ct  from  which  the  transfer  ie  to  be  made"]  Ct ^ 

tbe  [  Ct  to  which  the  transfer  is  to  be  made"]  Ct. 

Dated  tbis day  of ,  189—. 
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Upon  the  applicon  of  the  Eegistrar  of  Friendly  Societies,  of  28,    Form  550. 
Abingdon  Street,  in  the  City  of  Westminstep,  by  originating  summons  Tmnsterot 
dated,  &c.,  and  upon  hearing  the  solor  for  the  applicant  and  Samuel  winding-up 
Wheeler,  the  off  recr  and  liqr  of  the  aboTe-named  L.  Society,  the  ^etyto^ 
respt  to  the  sd  summons  appearing  in  person,  and  upon  reading  the  sd  High  Gonrt. 
originating  summons,  the  afft  of,  &c.  and  the  exhibit  therein  referred 
to,  being  the  consent  to  the  sd  applicon  of  the  Rt.  Hon.  Herbert  Henry 
Asquith,  Q.O.,  M.P.,  one  of  her  Majesty's  principal  Secretaries  of 
State,  and  the  afft  of,  &c..  It  is  ordered  that  all  further  proceedings  in 
the  winding-up  of  the  above-named  L.  Society  be  transferred  from  the 
City  of  London  Ct  to  this  Ot.     Liberator  Permanent  Benefit  Building 
Society  (007  of  1895),  Hood,  Eeg.,  Jan.  11th,  1895. 

See  sect.  8  of  the  BnHding  Sodetiea  Act,  1894.    The  consent  ol  the  Seoretazy  of 
State  mnst  be  placed  on  the  file. 


Upon  the  applicon  by  summons,  dated,  &c.,  of  C.  J.  S.  the  off  recr   Form  551. 
and  prov  liqr  of  the  above-named  coy,  and  upon  hearing  the  solors  Transfer  to 
for  the  applicant,  and  upon  reading  the  order  to  wind  up,  dated,  &c.,  ConntyConrt. 
and  the  report  of  the  assistant  off  recr  dated,  &c.,  it  is  ordered  that 
the  proceedings  in  this  matter  be  transferred  from  the  High  Ct  of 

Justice  (Cos  Winding-up)  to  the  County  Ct  of ,  holden  at . 

And  it  is  ordered  that  the  applicant's  costs  of  this  applicon  be  costs  in 
the  winding-up.  East  Boldon  Freehold  Land  Society  (00185  of  1893), 
Vaughan  Williams,  J.,  at  Chambers,  2nd  August,  1893. 

And  Bee  Company  of  Proprietors  of  Somersetshire  Coal  Canal  Navigation^  00207  of 
1893,  Vaughan  Williams,  J.,  1 1th  Ang.  1893 ;  Mifford  Haven  Shipping  Co,,  W.  N. 
(1896)  16. 


The  proceedings  in  the  winding-up  of  the  above-named  coy  have   Perm  552 

been,  by  order  dated  the ,  18—,  transferred  to  this  Ct.  from  the  Notice  of 

[High  Ct.,  or  the  County  Ct  of ,  holden  at ,  or  as  the  case  may  ^^^ ^ 

5^],  and  have  the  above  letter  and  number  allotted  to  them.    The  to  the  Board 

letter  and  number  before  transfer  were .  ^^  ?^®.  i 

and  official 
Dated  this day  of ,  189 — .  reoeiyer. 

Form  19  of 
1908. 

{TitU.) 
Whereas  under  and  by  virtue  of  clauses  2  and  8  of  E.  162  of  the   gonn  558. 
General  Rules  made  pursuant  to  sect.  26  of  the  Cos  (Winding-up)  Act,  Order  of 
1890,  it  is  provided  that  when  the  Board  of  Trade  appoints  an  officer  ^^^p- 
to  act  as  deputy  for  or  in  respect  of  an  off  recr,  any  person  so  appointed  pointing 
shall  during  his  tenure  of  office  have  all  the  status,  rights,  and  privi-  ^^^  ^ 
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County  Conrt  leges,  and  be  subject  to  all  the  liabilities  of  the  off  recr.    And  whereas 
^'iv^r^'S'^^  C.  J.  S.,  the  off  recr  under  the  Cos  (Winding-up)  Act,  1890,  attached 
winding-up      to  the  High  Ct  of  Justice,  has  applied  to  the  Board  of  Trade  to 
ffiirh  Court*^   nominate  some  fit  person  to  be  his  deputy  in  the  above-mentd  matter. 
Now  it  is  ordered,  and  the  Board  of  Trade  do  by  this  order  nominate 
Q,  T.  P.,  the  off  recr  for  the  district  of  the  County  Ct  holden  at 
Coventry,  to  be  deputy  for  the  sd  C.  J.  8.,  and  to  act  for  him  from 
20th  July,  1892,  to  3l8t  Dec.  1892,  both  inclusive,  in  all  matters 
relating  to  the  winding-up.     Power  is  reserved  to  revoke  this  appoint- 
ment at  any  time  before  the  31st  Deo.  1892.     Dated,  &c. Smith, 

Inspector  General  in  Cos  Liquidation.    W,  Laxon  ^  Co,<, of  1892. 

Filed  10th  Aug.  1892. 
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CHAPTER  XM. 

ASSIGNMENT  AND  TRANSFER  OF  ACTIONS  AFTER  WINDING-UP  ORDER. 

AxL  debenture  holders'  actions  commenoed  against  oompanieB  against  which 
compnlsorj  winding-up  orders  haye  been  made  must  now  be  assigned  to  the 
winding-up  judge.    See  Practice  Mastftr's  Direction,  potty  Appendix  (C). 

The  Winding-up  Department  at  once  gfives  notice  to  the  Central  Office  that  a 
compulsory  winding-up  order  has  been  made,  in  order  that  the  aboye-mentioned 
direction  may  be  obeyed. 

R.  42  of  1908.~(1.)  Where  an  order  has  been  made  in  the  High  Court  for  the  Winding-up 
winding-up  of  a  company  the  judge  shall  have  power,  without  further  consent,  to  |^^  ™*y 
order  the  transfer  to  him  of  any  action,  cause  or  matter  pending  in  any  other  ^^^q^ 
Court  or  Division  brought  or  continued  by  or  against  the  company  [so  far  formerly 
B.  14  (1)  of  April,  1892]  ;  and  any  action  or  proceeding  by  a  mortgagee  or  deben-  Debenture 
ture  holder  of  the  company  against  the  company  for  the  purpose  of  realizing  his  ^^^i^* 
security,  or  by  any  other  person  for  the  purpose  of  enforcing  a  claim  against  the 
company's  assets  or  property,  which  is  pending  in  the  High  Court  or  before  any 
judge  thereof,  shall  without  further  order  be  transferred  to  the  judge  of  the  High 
Court. 

(2.)  Where  any  action  brought  by  or  against  a  company  against  which  a  Begistrar's 
winding-up  order  has  been  made  is  transferred  to  the  judge  of  the  High  Court,  the  powers, 
registrar  may,  under  the  general  or  special  directions  of  the  judgpe,  hear,  determine, 
and  deal  with  any  application,  matter,  or  proceeding  which,  if  the  action  had  not 
been  transferred,  would  have  been  determined  in  Chambers.  [Formerly  R.  14  (2) 
of  April,  1892.]  These  provisions  shall  apply  to  the  proceedings  in  any  action  in 
which  by  the  Rules  of  the  Supreme  Court  or  otherwise  the  Chamber  proceedings 
are  directed  to  be  dealt  with  by  the  Registrar. 

It  will  be  noticed  that  the  second  half  of  paragraph  (I)  automatically  transfers 
debenture  and  various  other  actions.  This  is  a  new  departure,  for  by  R.  14  (3)  of 
AprU,  1892,  it  was  expressly  provided  <*  that  nothing  in  this  rule,  or  in  Order 
XLIX.  r.  5  of  the  Rules  of  the  Supreme  Court,  1883,  shall  authorize  the  transfer 
of  any  action  by  a  mortgagee  or  debenture  holder  for  the  purpose  of  realizing  his 
security,  nor  the  transfer  of  any  action  which  is  not  brought  to  enforce  payment  of 
a  debt  or  demand  provable  in  the  winding-up." 

But,  although  R.  14  (3)  prohibited  a  winding-up  judge  from  transferring  to  Lord  Chan- 
himself  mortgagees'  and  debenture  holders'  actions,  many  orders  were  generally  ©©Uor's  V^^ 
made  by  the  Lord  Chancellor  transferring  such  actions  to  the  winding-up  judges.      J^^  actions" 

Proceedings  to  enforce  an  award  seem  to  be  an  "action  pending."     WetiY.    a.-^-^ 
Doumman,  W.  N.  (1879)   13.    And  a  petition  in  another  Court  or  Division  is 
apparently  a  "  cause  or  matter." 
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Application.  The  application  may  be  made  ex  parte,  as  in  the  order  below,  or  on  sommons. 
See  Field  v.  Field,  W.  N.  (1877)  98;  Whitaker  v.  Bobinson,  W.  N.  (1877)  201; 
United  Kingdom  Electric,  29  W.  R.  332 ;  In  re  Sharpe,  W.  N.  (1884)  28.  Ab  to 
transfer  of  petitions,  see  supra,  Chap.  XL. 

An  action  is  *  Spending  *'  notwithstanding  judgment  has  been  signed. 

The  words  "Court  or  "  enable  a  transfer  to  be  made  in  regard  to  an  action  pend- 
ing in  the  same  Division.  Re  Sharpe,  ubi  tupra.  And  see  Be  Madras  Go,,  16  Oh.  D. 
702,  as  to  the  old  rule.     (R.  S.  C.  1875,  Ord.  LI.  r.  4.) 

As  to  the  meaning  of  **  judge*'  and  << registrar  "  in  B.  42  of  1903,  see  B.  2  of 
1903,  in  Appendix. 

"Winding-up      B.  4  (8)  of  1908. — In  every  cause  or  matter  within  the  jurisdiction  of  the  judge, 
matter.  whether  by  virtue  of  the  Acts,  or  by  transfer  or  otherwise,  the  regfistrar  shall,  in 

-  addition  to  his  powers  and  duties  under  the  rules,  have  all  the  powers  and  duties  of 
a  master,  registrar,  or  taxing  master.     [R.  2  of  Aug.  1892,  varied.] 
As  to  using  judicature  stamps  in  transferred  actions,  see  Chap.  XXXVIL 


Form  554. 

Order 

transferring 
Queen's 
Bench  Divi« 
sion  action. 


Upon  motion  this  day  by  coimsel  for  liqr,  and  upon  reading  [winding' 
up  order\  Order  that  the  action  of  Shears  v.  The  \_Coy],  1882,  S.  4650, 
now  pending  in  the  Queen's  Bench  Div.  of  the  High  Ct  of  Justice,  be 
transferred  to  the  Chancery  Div.  of  the  High  Gt  of  Justice,  and  that 
the  same  be  assigned  to  the  Ct  of  Yice-Chancellor  Sir  J.  Baoon. 
Clayton  ^  Co.^  Bacon,  V.-C,  3rd  March,  1883.     A.  401. 

A  supervision  order  had  been  made  in  the  above  case ;  but  see  8hin§leUn  lee  6b., 
81  S.  J.  706,  w0-a. 


Form  555. 

Order 

transferring 

Chancery 

Division 

action. 


Supervision 
oraer. 


Upon  the  applicon  of  the  coy  and  the  prov  off  liqr,  and  upon  hearing 
the  solora  for  the  applicant  and  for  T.,  the  pit,  &c.,  Order  that  the  sd 
action  commenced  by  the  sd  T.  against  the  sd  coy  in  this  Div.  of  the 
High  Ct  of  Justice,  and  attached  to  the  Ct  of  Mr.  Justice  Pearson, 
the  short  title  of  which  is,  &c.,  be  transferred  from  the  Ct  of  the  sd 
Mr.  Justice  Pearson  to  the  Ct  of  Mr.  Justice  Chitty.  And  order  that 
the  costs  of  and  incident  to  this  applicon  be  costs  in  this  matter.  Globe 
Steamship^  Chitty,  J.,  12th  July,  1884.     A.  1090. 

So,  also,  in  Ihf/lc  v.  Northvmberland  Avenue  Hotel,  Chitty,  J.,  27th  June,  1885, 
after  a  supervision  order,  transferred  the  action  from  Baoon,  Y.-C,  to  himself. 
And  in  Akerigg  Bros,,  12th  July,  1886,  A.  1027,  North,  J.,  did  the  like.  But  in 
Shingleton  Ice  Co.,  Zl  S.  J.  705,  Kekewich,  J.  (the  above  oases  and  the  following 
not  being  cited),  held  that  the  rule  did  not  apply  where  there  was  only  a  super- 
vision order. 

Sect.  151  of  1862  says  that,  save  as  therein  mentioned,  a  supervision  order  is  to 
be  deemed  for  all  purposes  to  be  an  order  for  the  winding-up  by  the  Court. 

And  there  is  nothing  in  B.  42  to  show  that  the  expression  Uierein,  **  Where  an 
order  has  been  made  in  the  High  Court  for  the  winding-up  of  a  company,*'  means 
exclusively  a  compulsory  order.  The  words  **  by  the  Court  **  are  not  added  as  in 
80  many  of  the  rules,  and  B.  41  (2)  refers  to  **  an  order  for  the  winding-up  of  a 


Digitized  by 


Google 


TRAN8FEK  OP  ACTIONS  AFTEB  WINDING-UP  ORDER.  683 

oompanj  sabject  to  the  supervision  of  the  Court.'*  And  obviously  it  is  oonyenient 
that,  if  a  supervision  order  is  made,  the  Court  should  have  power  to  order  tho 
transfer  of  an  action  against  the  company. 


Upon  the  applicon  of  J.  P.,  the  liqr  and  recr  of  the  above-named  Form  666. 
coy,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading  j^other. 
the  order  dated  the  13th  Oct.  1886  [^8upervtsion]f  the  writ  of  summons 
issued  the  28th  Sept.  1886,  in  the  action  [^short  title  and  reference  to 
recordlf  and  an  order  in  the  sd  action,  dated,  &c.,  Order  that  the 
above-mentd  action  \_fiile']  now  pending  in  the  Ct  of  V.-C.  Sir  James 
Bacon  be  transferred  to  the  Ot  of  Mr.  Justice  Kay.  Re  Cardiff  Irony 
Sfc.  Co.,  Kay,  J.,  10th  Nov.  1886.    B.  1518. 


Upon  motion,  &o.,  by  counsel  for  the  off  liqr  of  coy,  and  upon  hearing,    Form  667. 
&c..  Order  that  the  judgment  signed  by  the  sd  W.,  the  pit  in  the  sd  Order  setting 
action  in  the  Exchequer  Division  of  this  Ct  for  1,626/.  15«.  Ad,  on  the  aside  judg- 
23rd  July,  1878,  be  set  aside;  but  this  order  is  to  be  without  pre-  ^^tionsub- 
judice  to  the  right  of  the  sd  W.  to  come  in  as  creditor  in  the  winding-  sequently 
up  of  the  sd  coy.     And  order  that  the  ofE  liqr's  costs  of  this  applicon  oiuun^ 
be  taxed  by  the  taxing-master  and  allowed  out  of  the  assets  of  coy.  Division. 
Railway  Steel,  ^c.  Co,,  Williams  v.  Same  Co.,  Hall,  V.-O.,  18th  Feb. 
1878.    B.  430;  8  C.  D.  183. 

After  transfer  the  Court  obtains  control  over  the  action,  and  can  stop  execution, 
or  set  aside  judgment  when  proper. 

And  as  to  the  powers  of  the  registrar,  see  Rr.  4  and  42  of  1903,  tupra. 


Take  notice  that  the  Lord  High  Chancellor  of  Great  Britain  will  be   Form  668. 

moved  on day,  the day  of at ,  or  so  soon  thereafter  Notice  of 

as  counsel  can  be  heard,  by  Mr. ,  as  counsel  for  the  petitioners  in  ™^^°J|,*^ 

these  matters  [or  as  the  case  may  he"],  that  these  matters  may  be  trans-  oelior  to 

f erred  to  his  Lordship,  Mr.  Justice  ,  and  when  so  transferred  transfer  from 

may  be  considered  as  matters  originally  marked  for  his  Lordship,  ^gh  Court 
Mr.  Justice  -' .  to  anotiier. 

Dated,  &c. 

Under  B.  42  of  1903,  the  judge  cannot  order  a  transfer  of  certain  kinds  of 
actions  (see  tttpra,  p.  581),  and  accordingly  if  it  is  desired  in  any  such  case  to 
procure  such  transfer,  application  must  be  made  to  the  Lord  Chancellor.  See 
Ord.  XLIX.  r.  1 ;  and  memorandum  in  1  Ch.  Div.  41,  as  to  the  practice. 

Where  all  parties  consent,  the  application  can  be  made  by  petition,  to  which  all 
parties  must  give  their  written  consent ;  but  if  all  parties  will  not  consent,  the 
application  is  usually  made  by  motion.    Bee,  further.  An.  Pr.  (1904)  671. 
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Form  659.       Upon  the  peton  of  H.  this  day  preferred  unto  this  Ct,  and  the  solois 

^~Z — Z for  the  above-named  007,  parties,  having  subscribed  the  sd  peton, 

transfer  by       signifying  their  consent  to  the  prayer  thof.  Order  that  the  above- 

^^    ,,  mentd  matters  marked  for  the  Master  of  the  Bolls  be  transferred  to 

Chanoellor. 

the  Yice-Chancellor  Sir  Charles  Hall ;  and  let  the  same  when  so  trans- 
ferred be  hereafter  considered  as  matters  originally  marked  for  the 
Vice-Chancellor  Sir  Charles  Hall,  provided  that  no  order  made  by  the 
Master  of  the  Bolls  be  varied  or  reversed,  otherwise  than  by  the  Ct  of 
Ap.  British  Guardian  Life  Assurance  Co.j  Lord  Chancellor,  11th  May, 
1876.    A.  836. 
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CHAPTER  XUI. 

PRIVATE  EXAMINATION  AND  DISCOVERY  UNDER  SECT.  115  OF  1862. 

Sect.  115  of  1868. — ^The  Court  may,  after  it  has  made  an  order  for  winding  up  a  Power  to 
company,  summon  before  it  any  officer  of  the  company  or  person  known  or  suspected  order  ezami- 
to  have  in  his  possession  any  of  the  estate  or  effects  of  the  company,  or  supposed  to  ^^^o^- 
be  indebted  to  the  company,  or  any  person  whom  the  Court  may  deem  capable  of 
giving  information  concerning  the  trade  dealings,  estate,  or  effects  of  the  company ; 
and  the  Court  may  require  any  such  officer  or  person  to  produce  any  books,  papers, 
deeds,  writings,  or  other  documents  in  his  custody  or  power,  relating  to  the  com- 
pany ;  and  if  any  person  so  summoned,  after  being  tendered  a  reasonable  sum  for 
his  expenses,  refuses  to  come  before  the  Court  at  the  time  appointed,  haying  no 
lawful  impediment  (made  known  to  the  Court  at  the  time  of  its  sitting,  and  allowed 
by  it) ,  the  Court  may  cause  such  person  to  be  apprehended,  and  brought  before  the 
Court  for  examination  [Form  573]  ;  nevertheless,  in  cases  where  any  person  claims 
any  lien  on  any  papers,  deeds,  or  writings  or  documents  produced  by  him,  such 
production  shall  be  without  prejudice  to  such  lien,  and  the  Court  shall  have 
jurisdiction  in  the  winding-up  to  determine  all  questions  relating  to  such  lien. 

Sect.  117  of  1862. — The  Court  may  examine  upon  oath,  either  by  word  of  mouth  How  exami- 
or  upon  written  interrogatories,  any  person  appearing  or  brought  before  them  in  nation  con- 
manner  aforesaid  concerning  the  affairs,  dealings,  estate  or  effects  of  the  company,  ^^o.*^- 
and  may  reduce  into  writing  the  answers  of  every  such  person,  and  require  him  to 
subscribe  the  same. 

B.  5  (2)  of  1903. — Examinations  of  persons  summoned  before  the  High  Court,  When  in 
under  sect.  115  of  the  Companies  Act,  1862,  shall  be  held  in  Court  or  in  Chambers  Court  or  in 
as  the  Court  shaU  direct.    [R.  3  (2)  of  April,  1892,  varied.]  Chambers. 

B.  6  (8)  of  1903. — Every  other  matter  or  application  in  the  High  Court  under  the 
Acts  to  which  the  rules  apply  may  be  heard  and  determined  in  Chambers. 

The  powers  conferred  by  the  above  sections  are  frequently  exerdsed,  e,g,y  When  power 
(1)  where  the  liquidator,  from  an  examination  of  the  books  and  papers  of  the  exerdsed. 
company,  or  otherwise,  has  reason  to  suspect  that  there  may  be  some  claim  under 
sect.  10  of  1890  (see  Chap.  XLIV.) ;  or  (2)  where  he  thinks  there  may  be  ground 
for  taking  proceeding^  for  an  action  against  promoters  or  others ;  or  (3)  where  pro- 
ceedings are  pending  against  the  company,  and  he  desires  to  ascertain  whether  he 
can  prudently  proceed  with  or  defend  an  action  {Matuy  v.  AUeriy  9  Ch.  D.  165 ; 
Bateman't  ease,  15  W.  R.  245 ;  Metropolitan  Brush  Co,,  51  L.  T.  817) ;  (4)  where  the 
circumstances  in  which  a  person  became  a  member,  or  ceased  to  be  a  member,  are 
material ;  (5)  where  a  contributory  cannot  be  found  or  is  in  default. 

The  object  of  the  sections  is  to  enable  the  liquidator  to  obtain  discovery,  and  there 
need  not  be  any  specific  issue  or  dispute  pending.  CletnmVs  ease,  13  E!q.  178 ;  Gold 
Co.,  12  Ch.  Div.  77. 
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Eridence. 


Appeal. 


Contriba- 
toiiee. 


Oreditors. 


Adjonrmnent 
into  Court. 


Disobedience. 


A  primd  facie  case  against  any  person  need  not  be  made  out  in  order  to  justify  an 
examination ;  it  is  sufficient  if  the  judge  is  satisfied  that  there  is  a  fair  suspicion. 
Gold  Co.f  12  C.  Div.  77.  Nor  is  it  necessary  to  show  that  the  person  proposed  to 
be  examined  can  give  any  information ;  it  is  sufficient  if  the  judge  deems  that  he  is 
capable  of  giving  information.  Clement^ t  eaaey  13  Eq.  179 ;  Frieker's  eau,  ibid.  178. 
And  a  person  summoned  has  no  loeus  ttandi  to  appeal,  except  in  a  case  of  oppression 
(Heiron't  com^  15  Ch.  Dir.  140) ;  or  where  there  is  no  jurisdicticm  to  examine 
(Silkstone  and  Dodstoorth  Co,,  19  Ch.  Div.  118;  and  see  Gold  Co.,  supra).  But  see 
the  observations  of  Bowen,  L.J.,  in  North  Australian  Territory  Co,,  46  Ch.  Div. 
87,  93. 

In  that  case  the  person  sought  to  be  questioned  was  not  an  officer  of  the  company 
in  liquidation  but  of  another  company.  When  the  person  under  examination  is  one 
of  the  liquidating  company's  own  officers,  the  liquidator,  as  a  matter  of  course  is 
entitled  to  know  what  has  become  of  documents  forming  part  of  the  oompany*s 
assets  -and  to  obtain  evidence  from  this  in  support  of  its  case  in  an  action.  London 
and  Northern  Bank,  Archer's  case,  W.  N.  (1901)  236,  247 ;  60  W.  R.  167,  262. 

The  Court  sanctions  a  private  examination  to  enable  the  liquidator  to  obtain  the 
necessary  information  to  proceed  in  the  winding-up,  and  opposing  parties  in  con- 
templated litigation  should  not  be  allowed  to  be  present,  especially  as  in  a  proper 
case  disclosure  can  be  ordered  under  R.  76  of  1903  (formerly  Rule  1,  Nov.  1875). 
Undertakings  may  therefore  be  required  from  witnesses  and  their  solicitors  (and 
clerks)  not  to  disclose  information  without  the  leave  of  the  Court.  London  and 
Northern  Bank,  Haddock's  case,  Boyle's  case,  (1902)  2  Ch.  73. 

As  regfards  the  contributories,  the  following  have  been  examined : — Sister  and 
nephew  of  defaulting  contributory :  Swan's  case,  10  Eq.  676  ;  mother-in-law  of  con- 
tributory: Frieker's  case,  13  Eq.  178;  brother  through  whom  contributoiy  took 
share :  Clement's  ease,  13  Eq.  179 ;  person  alleged  to  have  taken  shares  in  a  fictitioas 
name,  or  without  consent  of  nominee:  Fuyh  and  Sharman's  case,  13  Eq.  666; 
manager  of  bank  where  contributory  had  account :  Bloxhatn's  ease,  36  L.  J.  CL 
687;  Di'etcitt's  case,  14  Eq.  6 ;  a  debtor  to  a  contributory:  Trower  and  Lmcson'i 
ease,  14  Eq.  8.  But  a  mere  creditor  of  the  company,  who  is  not  shown  to  be  capable 
of  gfiving  any  information,  is  not  to  be  examined.  Accidental,  fc.  Insurance  Co., 
6  Eq.  22. 

It  is  submitted  that  a  private  examination  may  be  ordered  so  as  to  obtain  informa- 
tion with  a  view  to  having  a  public  examination  of  any  of  the  persons  mentioned  in 
sect.  8  (2)  of  1890.  See  Be  Eendrey,  1  Ch.  D.  633.  And  the  Court  may  of  its  own 
motion  order  a  private  examination:  Land  Securities  Co,,  W.  N.  (1894)  91,  and 
possibly  it  may  adjourn  such  examination  into  Court.  This  was  done  in  the  case 
of  George  Newman  ^  Co.  (not  reported),  and  (by  consent)  by  the  Court  of  Appeal  in 
New  Zealand  Loan  and  Mercantile  Agency  Co.,  10  T.  L.  R.  879  ;  and  by  Wright,  J., 
in  Industrial  Contract  Corporation,  Nov.  28,  1899.  It  is  very  doubtful  whether  snch 
an  order  would  have  been  made  by  Wright,  J.,  without  consent. 

As  to  attachment  for  disobeying  an  order  for  examination,  see  Be  Evans,  | 
1  Ch.  252. 

As  to  filing  and  inspecting  depositions,  see  supra,  pp.  88,  84. 


Form  560.  ^^  ^  parties  concerned,  &c.,  on  the  hearing  of  an  applicon  of  the 

g £^j.  [off  recr  and]  liqr  of  the  above-named  coy  for  an  order  that  he  may 

leave  to  be  at  liberty  to  examine  A.,  B.,  and  C.  under  sect.  115  of  the  Cos  Act, 

privately  1862,  respecting  the  affairs  of  the  sd  coy,  and  for  the  production  of  all 
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books,  papers,  deeds,  writings,  and  other  doouments  in  bis  custody  or  examine 

power  in  anywise  relating  to  tbe  sd  coy  [and  tbat ,  of ,  be  \^2)  and^ 

appointed  examiner  for  tbe  purpose  of  conducting  tbe  sd  examination],  for  appoint- 
Tw  X  J    a.  ment  of 

Dated,  &c.  examiner. 

Stamp,  3<. 

See  B.  5  (2)  of  1903,  tupra. 

The  liquidator  first  applies  by  ex  parte  summons  (as  in  Form  560)  for  liberty  to  Procedure, 
examine  under  sect.  115  the  persons  specified  ;  the  summons  need  not  be  served  on 
the  witnesses.  Fricker^s  caacy  13  £q.  178.  Upon  the  hearing  of  the  summons  the 
liquidator's  written  statement  of  the  facts  must  be  produoed ;  but  no  affidavit  is 
necessary  {Gold  Co,,  12  Ch.  Div.  77 ;  Carter' »  case,  19  W.  R.  56) ;  and  if  the  droum- 
stanoes  justify,  the  registrar  issues  the  summonses  against  the  witnesses. 

It  was  not  usual  to  draw  u|>  an  order  on  such  an  application,  but  a  summons  to 
attend,  signed  by  the  registrar,  was  issued  in  accordance  with  Form  42  of  1890,  but 
Vaughan  Williams,  J.,  instituted  the  practice  of  making  an  order  almost  identical 
with  the  prescribed  form  of  summons.    See  Foim  662. 

The  judge  has  a  discretion  as  to  making  an  order  for  the  production  of  documents, 
and  the  Ck>urt  of  Appeal  will  not  readily  interfere  with  the  exeroifie  of  his  discretion, 
although  it  has  jurisdiction  to  do  so  in  a  proper  case.  Joseph  Hargreaves,  Zimtd, 
(1  900),  1  Ch.  347.  See  S.  0.  as  to  ordinary  production  of  documents  submitted  for 
income  tax  purposes,  and  as  to  the  attendance  of  Government  officials. 

The  solicitors  of  the  company  may  be  compelled  on  a  summons  by  the  liquidator 
to  produce  documents  relating  to  the  company,  without  prejudice  to  their  lien  for 
costs.  Ex  parte  Faine  and  Layton,  Me  South  JEnex  Co,,  4  Ch.  215,  as  to  which  see  Jto 
Hawkee,  (1898)  2  Ch.  1,  14. 


Upon  tbe  applicon  of  tbe  B.  Coj,  creditors  of  tbe  above-named  coy,    Form  581. 

and  bearing  tbe  solors  for  tbe  applicants  and  for  M.,  tbe  o£E  liqr  of  tbe  ^~z 

above-named  coy,  and   upon  reading  tbe  orders  dated,  &c.,  and  tbe  application  of 
afft  of  Micbael  Abrabams,  filed,  &c.,  It  is  ordered  tbat  tbe  sd  B.  Coy  ^^^'^^^^ 
be  at  liberty  to  summon  before  tbe  Ot  tbe  following  persons  for  tbe  examination, 
purpose  of  tbeir  being  examined  respecting  tbe  affairs  of  tbe  sd  coy, 
tbat  is  to  say,  Jobn  T.,  of  &c. ;  and  it  is  ordered  tbat  tbe  sd  B.  Coy 
do  bave  tbe  conduct  of  tbe  examination  of  sucb  witnesses ;  and  tbe 
question  as  to  bow  tbe  costs  of  tbis  order  and  consequent  tbereon  are 
ultimately  to  be  borne  and  pd  is  reserved.     Mendip  Paper  Mills  Co,, 
Bacon,  V.-C,  25tb  Marcb,  1886. 


{Title.)  Form  662. 


A.  B.,  of  &c.,  are  bereby  severally  summoned  to  attend  at  [^state  place  Order  for 

of  examination],  in  tbe  county  of ,  on  tbe day  of ,  19—,  J^5*at° 

at of  tbe  dock  in  tbe noon,  to  be  examined  on  tbe  part  of  tbe  chambers  to 

off  recr  [or  tbe  liqr]  for  tbe  purpose  of  proceedings  directed  by  tbe  ^  ©^^mined. 
Court  to  be  taken  in  tbe  above  matter.    [And  tbe  sd  A.  B.  is  bereby  x^^ 
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required  to  bring  with  him  and  produoe,  at  the  time  and  place  afsd,  a 
certain  indre  [^describe  documents'],  and  all  other  books,  papers,  deeds, 
writings,  and  other  documents  in  his  custody  or  power  in  anywise 
relating  to  the  above-named  coy.] 

Dated  this day  of ,  19 — . 

This  order  was  taken  out  by  Messrs.  0.  and  D.,  of ,  in  the 

ooimty  of y  solors  for . 


Order  to 
attend. 


To  whom 

ezaminatioii 

entruBted. 


Persons 
entitled  to 
attend. 


OoanseL 


Deposition 
evidence 
against 
witness. 


Notice  to 
read. 


This  form  follows  Form  64  of  1862,  with  a  variation.    See  note  to  Form  560. 

For  summons  directing  person  to  attend  **  before   Mr.  Registrar ,  at  &e 

office  of  the  registrar,  &c.,  to  be  examined  on  the  part  of  liquidator  under  sect.  115 
of  the  Companies  Act,  1862,"  see  Taunton,  Delmard,  lane  ^  Co.  (00166  of  1892), 
1st  Dec.  1892. 

The  attendance  of  a  witness  for  examination  under  sect.  115  of  1862  should  be 
secured  by  order  as  above,  and  not  by  subpoena.  English  Joint  Stock  Co,,  3  £q.  203 ; 
Credit  Co.  v.  Wtheter,  63  L.  T.  420  ;  Westmoreland  Green,  fe.  Co.,  W.  N.  (1892)  2 ; 
40  W.  R.  171.    And  see  note  to  Form  660. 

Frimd  facie  the  examination  is  entrusted  to  the  liquidator,  but  the  Court  has 
jurisdiction  to  entrust  it  to  a  creditor  or  contributory  {Gold  Co.,  uH  supra;  Silk- 
stone  and  Dodtoorth  Co.,  19  Ch.  Div.  118) ;  or  to  give  such  persons  liberty  to  attend 
and  take  part  in  the  examination.    Form  661. 

Except  by  special  leave,  persons  attending  the  proceedings  in  the  winding-up  are 
not  entitled  to  be  present  at  an  examination  under  sect.  116.  NoruHch  Equitable,  32 
W.  R.  965  ;  Grey's  Brewery  Co.,  25  Ch.  D.  400. 

In  London  and  Lancashire  Co.,  59  L.  T.  362,  leave  was  given  to  a  contributory  to 
attend  and  cross-examine  a  director,  but  on  appeal  by  such  director  to  the  judge 
this  order  was  discharged. 

The  witoess  is  entitled  to  counsel  and  to  re-examination.  Cambrian  Co.,  20  Ch. 
D.  376.  And  his  counsel  or  solicitor  may  make  notes  for  the  purpose  of  re- 
examination. 

It  must  be  borne  in  mind  that  the  witnesses  deposition  is  evidence  ag^ainst 
him  in  subsequent  proceeding's,  dvil  or  criminal.  See  Htyh  and  Shannon's  ease,  13 
Eq.  566  ;  £x  parte  Hall,  19  Ch.  Dir.  680 ;  9  Moore,  P.  C.  C.  (N.  S.)  463 ;  JReg.  v. 
Coote,  L.  R.  4  P.  C.  599. 

In  the  case  last  mentioned,  Sir  R.  Collier  laid  down  that  *'  the  depositions  on  oath 
of  a  witness  leg^y  taken  are  evidence  against  him,  except  so  much  as  consists  of 
answers  to  questions  to  which  he  has  objected,  as  tending  to  criminate  him,  but 
which  ^e  has  been  properly  compelled  to  answer."  It  is  said  that  *'the  only 
matters  (upon  an  examination  under  sect.  115)  as  to  which  the  witness  can  refuse 
to  answer  are  matters  in  which  he  may  incriminate  himself  and  matters  involving 
professional  confidence.*'  Silkstone  and  Dodsworth  Co.,  19  Ch.  Div.  121.  But  if  the 
rule  laid  down  by  Sir  R.  Collier  be  gfood  law,  it  seems  difficult  to  see  why  the  witness 
should  not  be  compelled  to  answer  even  as  regards  self-incriminating  matters.  Even 
where  a  witness  objects  to  answer,  on  the  g^und  that  his  answer  may  criminate 
him,  the  judge  is  bound  to  insist  on  an  answer,  unless  he  is  satisfied  that  the  answer 
will  place  him  in  peril.  Ex  parte  Reynolds,  20  Ch.  Div.  294 ;  Taylor  on  Evidence, 
8.  1467. 

But  notice  of  intention  to  read  the  depositions  ought  to  be  g^ven :  Fugh  and 
SharmanU  ease,  13  Eq.  566 ;  Ex  parte  Mall,  19  C.  D.  680.  As  to  cross-examination 
of  deponent  on  his  own  and  other  people's  depositions,  see  North  Australian  Co,  v. 
Goldsborouffh  #  Co.,  (1893)  2  Ch.  881. 
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Where  a  person  Bnmmoned  to  attend  onder  sect.  115  makes  default,  the  Court  Default  in 
can  order  his  apprehension  (see  Form  598) ;  or  may  order  him  to  attend  and  pay  appearance, 
the  costs.  Trower  and  Lawaon's  case^  14  Eq.  8 ;  Lisbon  Steatn  Tramway ^  2  C.  Div. 
675 ;  Silkstone  and  Bodsworth  Co,  {Whit worth's  ease)^  50  L.  J.  Ch.  752 ;  affirmed  in 
30  W.  R.  33.  See  those  cases  for  form  of  notice  of  motion ;  and  R.  75  of  1903  (set 
out  in  Chap.  XLIII.),  as  to  committal  of  a  contumacious  witness,  seems  to  apply- 
to  a  private  examination. 

R.  74  of  1903,  as  to  emplojring  a  shorthand  writer  to  take  notes,  applies  to  a  private  Shorthand 
examination.    See  Chap.  XLIII.    And  before  the  registrar  such  examinations  are  notes, 
usually  taken  by  a  shorthand  writer.    See  Practice  Direction,  infra,  Appendix. 


Where  the  matter  is  to  go  before  an  examiner  (which  now  rarely  happens)  it  is    Fom  563. 
usual  to  make  a  note  in  the  margin  of  the  summons  thus : —  Notice  to 

Take  notice  that  on  the  return  of  tliis  summons  it  will  be  forthwith  ^^^^t 

adjourned  to  ,  Esq.,  the  examiner  to  whom  your  examination 

stands  referred,  before  whom  you  will  be  immediately  required  to 
attend,  in  order  that  your  examination  may  be  proceeded  with. 

And  on  the  return  of  the  summons  the  junior  clerk  indorses  it,  [**  Date.]    [ 

&  Co.]    Adjourned  to ,  Esq.,"  and  seals  the  indorsement  with  the  seals  of  the 

Chambers. 


Upon  the  applicon  of  the  off  liqr  by  summons,  dated  16th  June,  1884,    Form  564. 
and  upon  reading  the  statement  of  the  oif  liqr,  dated  10th  June,  1884,  jtef erence  to 
and  upon  hearing  the  solors  for  the  applicant,  Order  that  it  be  referred  examiner 
to  the  examiner  of  this  Ct  in  rotation  to  take  the  examination  of  W.  ^^^115 

and  N.,  of  — — ,  and  8.,  of ,  under  sect.  115  of  the  Cos  Act,  1862. 

General  HorticuUural  Co.,  Chitty,  J.,  24th  June,  1884.  A.  929.  [And 
it  is  ordered  that  the  applicant's  costs  of  and  incident  to  this  applicon 
and  such  examination  be  costs  in  the  winding-up.  CivU  Service  and 
General  Store,  Limtd,  Chitty,  J.,  30th  March,  1886.] 


Upon  applicon  by  originating  summons  dated  10th  Dec.  1902,  of  B.  of  Form  564a. 

,  the  liqr  of  the  above-named  coy,  and  upon  hearing  the  solor  for  £i^^;^^^ 

the  applicant  and  upon  reading  a  copy  of  the  London  Gazette  dated,  &c.,  yoluntary 
containing  a  notice  of  the  passing  of  a  resolution  for  the  voluntary  J[,^^^^on^ 
winding-up  of  the  above -named  coy  and  the  appointment  of  the  appli- 
cant thof  and  the  statement  in  writing  signed  by  the  sd  B.  dated,  &c., 
It  is  ordered  that  the  applicant  be  at  liberty  to  summon  before  the  Ct 
the  following  persons,  namely,  L.  &  M.,  two  of  the  directors  of  the 
above-named  coy,  and  N.,  the  secretary  of  the  sd  coy,  for  the  purpose 
of  their  being  examined  under  sect.  115  of  the  Cos  Act,  1862,  and  the 
applicant  and  any  of  the  contributories  or  creditors  of  the  sd  coy  are 
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to  be  at  liberty  to  make  suck  applicon  as  they  may  be  adyised  in 
this  proceeding  in  reference  to  any  matter  arising  in  the  winding-up 
of  the  sd  coy.  St.  Bede  Trading  Coy^  Limtd,  Hood,  Eegistrar, 
17th  Sept.  1902. 


Form  565. 

Another.' 


Upon  motion  by  counsel  for  the  liqrs,  &c.,  Order  that  the  sd  liqrs 
be  at  liberty  to  issue  a  summons  under  sect.  115  of  the  Cos  Act,  1862, 
for  the  purpose  of  examining  the  following  persons  concerning  the 
trade  dealings,  estate  and  effects  of  the  coy ;  that  is  to  say.  A.,  B.  and 
C,  &c.     Be  Explosives  Co.,  Kay,  J.,  13th  May,  1886.    A.  722. 


Form  566. 

Reference  of 
all  witneases 
to  same 
examiner. 


Upon  the  applicon  of  P.  and  others,  the  liqrs  of  the  above  coy,  by 
summons  dated  22nd  March,  1884,  and  upon  hearing  the  solors  for  the 
applicants,  and  upon  reading  the  aflft  of  the  sd  P.  &  E.,  two  of  the 
liqrs,  filed,  &c..  Order  that  it  be  referred  to  the  proper  examiner  of 
the  Ot  in  rotation  to  take  the  examination  of  all  witnesses  summ<Hied 
at  the  instance  of  the  applicants  in  this  matter,  either  under  the  15th 
section  of  the  Oos  Act,  1862,  or  otherwise,  and  that  the  examination  of 
all  such  witnesses  be  taken  before  the  same  examiner.  Metropolitan 
Brush  Electric,  Kay,  J.,  13th  May,  1884.    B.  476. 


Form  667. 

Appointment 
of  special 
examiner. 


Upon  the  applicon  of  the  o£E  liqr,  and  upon  hearing  the  solors  for 

the  applicants,  upon  reading  the  afft  of  W.,  Order  that  W.,  of , 

be  appointed  special  examiner  for  the  purpose  of  taking  the  examina- 
tion of  the  following  persons ;  namely.  A.,  B.,  0.  and  D.,  under  the 
provisions  of  the  1 16th  section  of  the  Cos  Act,  1862,  being  resply  persons 
capable  of  giving  information  concerning  the  trade  dealings,  estate 
and  effects  of  the  sd  coy.  And  order  that  the  sd  depositions,  authen- 
ticated by  the  signature  of  the  sd  examiner  when  taken,  be  transmitted 
by  him  to  the  Central  Office  of  the  Supreme  Ct,  there  to  be  filed. 
Grey's  Brewery  Co.^  Chitty,  J.,  26th  July,  1888.    A.  1236. 

The  examinationB  are  generally  taken  before  the  registrar. 
A  special  examiner  under  sect.  115  is  now  rarely  appointed. 
See  also  order  in  Private  InveUwrt*  Ataociatitm  (P.  086  of  1692).    Beg.  2nd  Deo. 
1892. 
As  to  filing  the  deposition,  see  supra,  pp.  24,  25,  and  i^fra,  p.  593. 


Form  668.       Upon  the  applicon  of  P.  and  W.,  the  [off]  liqrs  of  the  coy,  Ac., 

T~~X — f Order  that  J.  be  appointed  special  examiner  to  take  the  examination, 

proTidingfor  croes-examination  and  re-examination  of  the  sd  B.  and  others,  in 
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reference  to  the  affairs,  ppty  and  effects  of  the  above-named  coy,  and  shorthand 
the  other  cos  amalgamated  therewith.  And  order,  by  consenty  such  ^®*^- 
examination,  cross-examination  and  re-examination  be  taken  down 
by  a  shorthand  writer,  and  when  taken,  Order  that  the  depositions, 
authenticated  by  the  signature  of  the  sd  examiner,  be  transmitted  by 
him  to  the  [Record  and  Writ  Clerks'  Office  of  the  Chancery  Division 
of  this  Ct],  there  to  be  filed.  And  order  that  such  depositions  may  be 
read  in  evidence  in  the  course  of  any  proceedings  taken  in  the  above 
matters  with  the  authority  of  the  judge  to  whose  Ct  the  same  may  for 
the  time  being  be  attached.  Cape  Breton  Co.y  Malins,  Y.-C,  1 1th  May, 
1878.     A.  849. 

Oooasionally  a  shorthand  writer  was  employed  in  saoh  oases  eren  under  the  old 
praotioe.  Under  the  present  practioe,  the  appointment  of  a  shorthand  writer  in 
a  private  examination  seems  clearly  authorized  by  B.  74  of  1903,  set  out  in 
Chap.  XLIV.  For  form  of  appointment  of  shorthand  writer  to  take  private 
examination,  see  Tatmtorij  Delmard,  Lan$  %  Co,  (00156  of  1892).  When  the  short- 
hand notes  have  been  transcribed,  they  must  be  read  over  to  the  witness,  and  he 
must  be  called  on  to  sign  the  deposition.  Sir  John  Mocre  Mining  Co,,  W.  N.  (1878) 
87.  li  he  refuses,  an  order  to  file  without  his  signature  can  be  obtained.  Barker 
V.  Chapman^  30  S.  J.  656. 


{Full  Title  and  reference  to  Record,) 

At  the  examination  (nnder  sect.  115  of  the  Cos  Act,  1862)  of  A.  B.,    Form  669. 
held  before  me  this  1st  day  of  March,  1897,  a  formal  question  was  Begistrar's 
allowed  by  me  to  be  put  to  each  of  them  the  sd  A.  B.,  &c.    The  sd  ^^  *? 
witnesses,  by  the  advice  of  their  respive  counsel,  refused  to  answer  the  witnesses' 
sd  question.    I  explained  to  each  of  the  sd  witnesses  that  his  refusal  re^iisal  to 

_  ft.n  wiy  fti* 

was  in  disobedience  to  my  directions.  The  ground  for  such  refusals 
was  stated  to  be  the  fact  that  the  coy  proposed  to  appeal  to  the  House 
of  Lords  against  the  order  to  wind  up  the  coy,  and  that  the  sd  witnesses 
desired  that  the  examination  should  be  postponed  pending  such  appeal. 
Applicon  was  made  to  me  to  permit  such  postponement,  but  I  refused 

to  do  so.    I  named day,  the  [date"],  at  10.30  a.m.  as  the  time,  and 

the  Boyal  Courts  of  Justice  as  the  place,  for  such  refusals  to  answer  to 
be  reported  to  the  Hon.  Mr.  Justice  Yaughan  Williams.  Dated  tiiis 
1st  day  of  March,  1897,  H.  J.  Hood,  Eegr.  Thomaa  Edward  Brinsmead 
and  Sons  (00200  of  1896). 

This  report  is  made  under  B.  75  of  1903  (set  out  in  Chap.  XLIII.),  the  registrar 
eridently  taking  the  yiew  stated  in  former  editions  of  this  work,  that  the  rule 
applies  to  private  as  well  as  to  public  examinations. 


Upon  the  applicon  of  the  off  liqr,  and  upon  hearing  the  solors  for   Form  570. 
the  applicant  and  M.,  C.  and  W.,  and  upon  reading,  &c.,  Order  that  Special  order 

to  attend. 
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the  sd  M.,  C.  and  W.,  witnesses  on  behalf  of  the  sd  off  liqr,  do  attend 
to  be  examined  vtvd  voce  on  oath  or  a£B.rmation  before  the  proper 
examiner  as  to  the  custody  of  the  books  and  papers  of  the  above-named 
coy,  and  generally  as  to  the  affairs  thof ,  the  solor  for  the  sd  off  liqr 

giving  to  the  sd and and  -: three  days'  notice  in  writing 

of  the  time  and  place  when  such  examination  is  to  take  place.  And 
order  that  the  examination  so  taken  be  filed  in  the  Central  0£&ce  of  the 
Supreme  Ot  of  Judicature,  and  that  an  office  copy  or  office  copies  thof 
may  be  read  and  given  in  evidence  on  the  hearing  of  any  applicon 
in  the  above  matter,  saving  all  just  exceptions.  Meat  Storage  Co., 
Pearson,  J.,  22nd  April,  1884.     B.  528. 


Form  671. 

Order  on 
examinee  to 
attend  at  his 
own  expense. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  G.,  the 
liqr  of  the  C.  Coy,  Limtd,  and  upon  hearing  X,  in  person,  and  upon 

reading,  &c.,  this  Ct  doth  order  that  the  sd  X.  do  attend  before j 

esquire,  of,  &c.,  the  examiner  duly  appointed  by  the  sd  order  dated 
the  23rd  Jan.  1885,  for  the  purpose  of  being  examined  as  a  witness  in 
this  matter  at  such  time  and  place  as  the  sd  examiner  shall  appoint, 
notice  being  duly  given  to  him  of  the  day  fixed  for  such  examination ; 
And  it  is  ordered  that  the  costs  of  such  examination  for  one  day  only 
be  borne  by  the  sd  X. ;  And  it  is  ordered  that  the  sd  X.  do  pay  to 
the  sd  G.,  the  liqr  of  the  sd  coy,  the  costs  of  this  applicon  (such  costs 
to  be  taxed  by  the  taxing-master,  but  the  payment  of  such  costs  is  not 
to  be  enforced  against  the  sd  X.  personally).  Chili  Oold  Mining  Co^ 
Kay,  J.,  21st  May,  1885. 

The  order  sometimes  further  directs  the  witness  to  answer  a  partionlar  question, 
which  he  has  refused  to  answer.  But  in  such  a  case,  the  witness  has  a  right  of 
appeal.    North  Amtralian  Territory  Co,f  45  Ch.  Div.  87. 

B.  75  of  1903,  set  out  in  Chap.  XLIII.,  applies  to  a  prirate  examination.  On  a 
refusal  to  answer,  it  requires  a  report  to  be  made  to  the  judge,  for  form  of  which 
see  Form  569. 


Liberty  to 
coutributories 
to  attend  and 
take  part  in 
exanunation. 


Form  572.  Upon  the  applicon  of  H.  and  others,  coutributories  of  the  above 
coy, -for  leave  to  issue  a  summons  or  summonses  under  sect.  115  of  the 
Cos  Act,  1 862,  for  the  examination  of  such  witnesses  or  persons  as  the 
applicants  may  be  advised,  for  the  purpose  of  giving  information 
as  to  the  trade  dealings,  estate,  and  effects  of  the  sd  coy,  and  that 
such  witnesses  or  persons  might  be  required  to  produce  any  books, 
documents,  writings,  or  other  documents  in  their  custody  or  power 
relating  to  the  sd  coy,  upon  heariDg  solor,  &c. ;  and  the  sd  M.,  as 
such  off  liqr,  electing  to  take  proceedings  for  such  examination,  Order 
that  the  applicants  be  at  liberty  to  attend,  at  their  own  expense, 
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upon  the  examination  of  any  person  or  persons  examined  by  or  on 
behalf  of  tbe  sd  M.,  as  such  oflF  liqr,  before  the  special  examiner,  and 
to  examine  and  cross-examine  such  witnesses  or  persons  as  they  may 
be  advised.  And  order  that  the  sd  M.  do  give  notice  to  the  applicants, 
or  their  solors,  of  all  such  examinations.  Silkstone  and  Dodsworth  Co,^ 
Fry,  J.,  3rd  June,  1881.    B.  974.     19  Ch.  Div.  118. 


Upon  the  applicon  of  K.,  the  off  liqr  of  coy,  and  upon  hearing   Form  673. 
counsel  for  the  sd  applicant,  and  upon  reading  the  afft,  &c.,  and  it  Order  to 
thereby  having  been  made  to  appear  to  the  satisfaction  of  the  Ct  that  apprehend 

H.,  now  or  late  of ,  did  without  good  cause  fail,  having  no  lawful  examination. 

impediment  made  known  to  the  Ct  at  the  time  of  its  sitting,  and 
allowed  by  it,  to  attend  in  pursuance  of  a  summons,  dated  17th  Jan., 
1884,  and  duly  served  upon  him  for  that  purpose,  It  is  ordered  that 
the  tipstaff  attending  this  Ct,  or  other  o£&cer  appointed  for  that 
purpose,  do  apprehend  and  bring  to  the  bar  of  this  Ct  the  sd  H. 
for  the  purpose  of  being  examined,  according  to  the  requirements 
thof.     Haven  Gold  Co.,  Bacon,  V.-C,  30th  May,  1884.     A.  848. 

Filing  Depositions  and  Inspection. 

As  to  this  see  mpra,  pp.  24,  25.  If  the  depositions  are  required  to  be  used  at  a 
oriminal  trial,  the  proper  course  is  to  subpoena  the  registrar  to  produce  them,  and 
no  order  under  R.  76  of  1903  seems  necessary. 

A  special  case  has  to  be  made  out  before  an  order  for  inspection  will  be  granted. 
See  Merehanit*  F\re  Office,  (1899)  1  Ch.  432.  It  is  right  to  apply  for  the  order  by  €X 
parte  summons,  but  notice  must  be  given  to  the  liquidator  so  that  he  may  move  to 
discharge  the  order.    Ibid,,  p.  434. 


Upon  the  applicon  by  summons,  dated  &c.,  of  P.,  of  &c.,  and  D.,   Form  574. 
of  &C.,  contributories  of  the  above-named  coy,  and  upon  hearing  £~    T~ 
counsel  for  the  applicant  and  for  the  respt  B.,  the  off  recr  and  liqr  of  have  copies  of 
the  above-named  coy,  and  the  applicants  by  their  counsel  undertaking  depoBitions. 
that  they  will  neither  of  them  communicate  to  the  other  the  contents 
of  their  respive  depositions  hnftr  mentd,  and  their  solors  giving  a 
similar  undertaking  in  respect  of  such  depositions,  it  is  ordered  that 
the  sd  B.  do  supply  to  each  of  them,  the  sd  P.  and  D.,  a  copy  of  his 
depositions  in  writing  taken  upon  his  examination  in  the  above-named 
coy  on  the  21st  July,  1896.     And  it  is  ordered  that  the  costs  of  all 
parties  of  this  applicon  be  costs  in  the  action  intituled  C.  &c.  Coy, 
Limtd,  pit,  and  P.  &  D.,  dfts  [reference  to  record^.     Coverack  Stone^ 
^c.  Co.  (007  of  1896),  Wright,  J.,  29th  March,  1899.    And  see  orders 
in  Merchants'  Fire  Office,  supra  (00314  of  1897),  Wright,  J.,  24th  Jan., 
1899. 

P.  QQ 
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fieportt 

As  soon  as  possible  after  an  examination  has  been  held  a  report  thereon  is  made 
by  the  Official  Receiver  to  the  Inspector- General  in  Companies  Liquidation. 


Examination  of  Persons  in  Scotland. 

Sect.  127  of  1862  empowers  the  Court  to  direct  the  examination  in  Sootland  of 
any  person  for  the  time  being  in  Scotland,  whether  a  contributory  of  the  company 
or  not,  in  regard  to  the  estate,  dealings,  or  affairs  of  any  company  in  the  course  of 
being  wound  up,  or  in  regard  to  the  estate,  dealings,  or  affairs  of  any  person  bein^ 
a  contributory  of  the  company,  so  far  as  the  company  may  be  interested  therein  by 
reason  of  his  being  such  contributory,  and  contains  provisions  as  to  the  mode  in 
which  the  examination  is  to  be  effected. 

For  order,  see  Contract  Ccrpcratim,  IL.  B.,  20ih  Nov.,  1877.  A.  1181.  Buprm^ 
Form  129. 
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PUBLIC    EXAMINATION. 

8eet.  8  of  1890. — (1.)  Where  the  Court  haa  made  an  order  for  winding  up  a  Ftovimonsaf 
company,  the  official  receiyer  shall,  as  soon  as  practicable  after  receipt  of  the  state-  -Axjt  of  1890. 
ment  of  the  company's  affairs,  submit  a  preliminary  report  to  the  Court — 

(a)  as  to  the  amount  of  capital  issued,  subscribed,  and  paid  up,  and  the  estimated  Preliminary 

amount  of  assets  and  liabilities ;  and  ^ffi^i^l^' 

(b)  if  the  company  has  failed,  as  to  the  causes  of  failure ;  and  receiver. 

(c)  whether  in  his  opinion  further  inquiry  is  desirable  as  to  any  matter  relating 

to  the  promotion,  formation,  or  failure  of  the  company,  or  the  conduct  of 
the  business  thereof. 

(2.)  The  official  receiver  may  also,  if  he  thinks  fit,  make  a  further  report,  or  Further 
further  reports,  stating  the  manner  in  which  the  company  was  formed,  and  whether  '^P?^     'ki* 
in  his  opinion  any  fraud  has  been  committed  by  any  person  in  the  promotion  or  examination 
formation  of  the  company,  or  by  any  director  or  other  officer  of  the  company  in  \b  based), 
relation  to  the  company  since  the  formation  thereof,  and  any  other  matters  which 
in  his  opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court. 

(8.)  The  Court  may,  after  consideration  of  any  such  report,  direct  that  any  person  Order  for 
who  has  taken  any  part  in  the  promotion  or  formation  of  the  company,  or  has  been  examination, 
a  director  or  officer  of  the  company,  shall  attend  before  the  Court  on  a  day  appointed 
by  the  Court  for  that  purpose,  and  be  publicly  examined  as  to  the  promotion  or 
formation  of  the  company,  or  as  to  the  conduct  of  the  business  of  the  company,  or 
as  to  his  conduct  and  dealings  as  director  or  officer  of  the  company. 

(4.)  The  official  receiver  shall  take  part  in  the  examination,  and  for  that  purpose  Status -of 
may,  if  specially  authorized  by  the  Board  of  Trade  in  that  behalf,  employ  a  solicitor  official 

..V         'xv     ^1  receiver, 

with  or  without  counsel.  Uquidat!)r,  &c. 

(6.)  The  liquidator  where  the  official  receiver  is  not  the  liquidator,  and  any 
creditor  or  contributory  of  the  company,  may  also  take  part  in  the  examination 
either  personally  or  by  solicitor  or  counsel. 

(6.)  The  Court  may  put  such  questions  to  the  person  examined  as  to  the  Court  Court  may  put 
may  seem  expedient.  questions. 

(7.)  The  person  examined  shall  be  examined  on  oath,  and  it  shall  be  his  duty  to  Procedure  at 
answer  aU  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  The  ©^animation, 
person  examined  shall  at  his  own  cost,  prior  to  such  examination,  be  furnished  with 
a  copy  of  the  official  receiver's  report,  and  shall  also  at  his  own  cost  be  entitled  to 
employ  at  such  examination  a  solicitor  with  or  without  counsel,  who  shall  be  at 
liberty  to  put  such  questions  to  the  person  examined  as  the  Court  may  deem  just 
for  the  purpose  of  enabling  that  person  to  explain  or  qualify  any  answers  given  by 

qq2 
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Ooflts. 
Depositions. 


Adjonmment. 

Before  whom 

examination 

held. 


him.  Provided  always,  that  if  such  person  is,  in  the  opinion  of  the  Conrt,  excul- 
pated from  any  charges  made  or  suggested  against  him,  the  Court  may  aUow  him 
such  costs  as  the  Court  in  its  discretion  may  think  fit.  Notes  of  the  examination 
shall  be  taken  down  in  writing,  and  shall  be  read  over  to  or  by,  and  signed  by,  the 
person  examined,  and  may  thereafter  be  used  in  evidence  against  him.  They  shall 
also  be  open  to  the  inspection  of  any  creditor  or  contributory  of  the  company  at  all 
reasonable  times. 

(8.)  The  Court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time  to  time. 

(9.)  A  public  examination  under  this  section  may,  if  the  Court  so  directs,  and 
subject  to  general  rules,  be  held  before  any  judge  of  County  Courts,  or  before  any 
officer  of  the  Supreme  Court,  being  an  official  referee,  master,  registrar  in  bank- 
ruptcy, or  chief  clerk,  or  before  any  district  registrar  of  the  High  Court  named  for 
the  purpose  by  the  Lord  Chancellor,  or  in  the  case  of  companies  being  wound  up 
by  a  Palatine  Court,  before  a  reg^istrar  of  that  Court,  and  the  powers  of  the  Court 
under  sub-sects.  (6),  (7),  and  (8)  of  this  section  may  (except  as  to  costs)  be  exer- 
cised by  the  person  before  whom  the  examination  is  held. 


Casbs. 
Contents  of 
preliminaiy 
report. 


Officers. 

Frauds  on 
outsiders. 


The  section  only  applies  where  the  company  is  being  "  wound  np 
by  order  of  the  Court,"  as  to  which  see  sect.  81  (2)  of  1890.  But 
when  the  winding-up  is  voluntary  or  under  supervision,  a  private 
examination  may  be  ordered  and  adjourned  into  Court.  See  Chap. 
XLH. 

The  preliminary  report  (see  Form  152)  is  required  whether  a  public 
examination  is  or  is  not  contemplated.  See  Chap.  XVI.  But  such 
preliminary  report  is  not  sufficient  to  support  an  application  for 
public  examination.  Ex  parte  Barnes,  (1896)  A.  C.  146;  Great 
Kruger  Co.,  (1892)  3  Ch.  307. 

''  An  object,  if  not  the  only  object,  of  the  first  sub-section  of  sect.  8 
was  to  impose  on  the  official  receiver  at  an  early  period  the  duty  of 
bringing  before  the  Court  information  upon  certain  matters  connected 
with  the  company  which  would  be  very  important  in  guiding  the 
judgment  of  the  Court  as  to  the  persons  who  ought  to  be  summoned 
under  sect.  115  "  of  1862.  Per  Lord  Herschell  in  Ex  parte  Barnes,  at 
p.  154. 

As  to  what  persons  are  "  officers  of  the  company,"  see  Chap.  XLIV. 

The  section  was  not  "  intended  to  apply  to  a  case  where  the  charges 
[are]  brought  against  the  company  of  having  committed  frauds  in  the 
course  of  its  business  with  the  outside  world,  and  not  connected  in  any 
way  with  the  promotion  or  formation  of  the  company — that  is  to  say, 
of  its  conduct  towards  persons  dealing  with  it  other  than  shareholders 
as  regards  their  membership  in  the  company."  Per  Yaughan  Wil- 
liams, J.,  Medical  Battery  Co.,  (1894)  1  Ch.  444,  447.  But  query 
whether  this  view  is  quite  correct,  for  the  section  contemplates  two 
cases — (a)  fraud  in  the  promotion  or  formation  of  the  company; 
(b)  fraud  committed  "  by  any  director  or  other  officer  of  the  company 
in  relation  to  the  company  since  the  formation  thereof."  The  latter  is 
not  confined  to  fraud  in  the  promotion  or  formation. 
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With  reference  to  the  words  in  sub-sect.  2,  "  if  he  thinks  fit,  make  Further 
a  further  report,"  they  mean  that  such  report  is  only  to  be  made  if  the  'fj^.  * 
official  feoeiver  ''  arrives  at  a  judicial  conclusion  in  his  own  mind  that  receiver's 
such  facts  are  before  him,  and  in  proof,  that  it  becomes  his  duty,"  to  judicial 
make  the  report.     "  It  is  not  [even  then]  necessary  for  him  to  do  it  in 
every  case,  but  only  in  such  cases  as  in  his  judgment  demand  such  a 
course  to  be  pursued."     Per  Lord  Halsbury,  L.  C,  Ex  parte  Barnes^ 
(1896)  A.  C.  150. 

The  further  report,  in  order  to  justify  a  public  examination  of  A.,  Fraud  to 
must  contain  an  expression  of  opinion  by  the  official  receiver  that  a  ^r^^^^j^^ 
fraud  has  been  committed  by  A.  in  the  promotion  or  formation  of  the  person  to  be 
company,  or  that  A.  (being  a  director  or  other  officer  of  the  company)  ®^*"^"^^ 
has  committed  a  fraud  in  relation  to  the  company  since  its  incorpora- 
tion (see  paragraph  2  of  the  section),  and  a  finding  of  fraud  against  B. 
does  not  justify  an  application  for  the  public  examination  of  A.     '*  It 
is  not  enough  that  there  is  a  general  finding  that  fraud  must  have 
existed  somewhere."     Ex  parte  Barnes^  ubi  supra,  overruling  Trust  and  Demolitioii  of 
Investment  Corporation  of  South  Africa,  (1892)  3  Ch.   332;   G^ewera/ ®*'^^  *^*^- 
Phosphate  Corporation,  (1895)  1  Ch.  3  ;  Laxon  S^-  Co,,  (1893)  1  Ch.  210; 
and  Birkdale  Steam  Sfc,  Co.,  (1893)  2  Q.  B.  386  ;  and  (to  some  extent) 
Great  Kruger  Gold  Mining  Co,,  (1892)  3  Ch.  307. 

The  further  report  under  sub-sect.  2  must  not  only  state  that  the 
person  whom  it  is  wished  to  examine  had  taken  part  in  the  promotion 
or  formation,  and  that,  in  the  opinion  of  the  official  receiver,  fraud 
had  been  committed  by  him  in  the  promotion  or  formation,  but  must 
also  state  facts  showing  a  basis  for  the  official  receiver's  opinion,  and 
warranting  the  judge  in  calling  upon  the  person  implicated  for  an  ^ 

explanation.  See  Civil,  Naval  and  Military  Outfitters,  C.  A.  (1899) 
1  Ch.  215,  and  the  observations  therein  made  as  to  the  proper  mode  of 
framing  the  report. 

If  on  the  public  examination  of  A.,  who  has  been  inculpated,  or  Second 

from  information  which  the  official  receiver  has  obtained  otherwise,  ^^^^ 
*  •  •  •  1.        /*>  •  1  •         report, 

it  appears  that  B.  and  C.  are  in  a  similar  position,  the  official  receiver 

may  make  a  second  report  and  apply  for  their  public  examination 

without  first  privately  examining  them  imder  sect.  115  of  1862.     Per 

Lords  Macnaghten  and  Herschell,  Ex  parte  Barnes,  (1896)  A.  C.  at 

p.  157. 

The  function  of  the  official  receivers  as  to  reporting  as  to  and  Control  of 
applying  for  public  examinations,  is  one  which  they  perform  as  officers  BQ^rd  of 
of  the  Court,  and  they  must  act  on  their  own  responsibility  and  not  Trade, 
under  the  control  of  the  Board  of  Trade.     Per  Vaughan  Williams,  J., 
W.  N.  (1894)  44;  but  see  instructions  of  Board  of  Trade  set  out  in 
Appendix  C. 

Every  report  must  be  in  writing,  and  if  subsequently  additional  ^®^j^  ^  ^® 
information  is  obtained,  justifying  a  public  examination,  the  fresh  .[ 
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Application 
for  order. 


Trenaf erring 
examination. 


facts,  to  become  operatiye,  must  be  embodied  in  a  supplem^ital  report. 
Great  Kruger  Co.,  uhi  sup. 

The  application  for  the  order  for  examination  may  be  made  ex  parte. 
Trust  and  Investment  Corporation,  (1892)  3  Ch.  332 ;  and  it  is  usually 
so  made. 

As  to  discharging,  admitting  eyidence  to  rebut,  or  sending  back 
the  report,  on  the  application  of  the  examinee,  see  New  Travellers* 
Chambers,  (1895)  I  Ch.  395  ;  Civil,  Naval  and  Military  Outfitters,  supra, 
where  Wright,  J.,  said  the  application  to  discharge  ought  to  be  made 
within  a  reasonably  short  time.  And  the  Court  of  Appeal  has  since 
taken  the  same  view.  National  Stores,  (1900)  1  Ch.  27,  affirming 
Wright,  J.,  (1899)  2  Ch.  773.  A  delay  of  two  months  is  unreasonable. 
Ibid. 

The  person  summoned  can  apply  to  discharge  the  order  on  the 
ground  of  want  of  jurisdiction,  but  not  otherwise.  New  Travellers^ 
Chambers,  supra;  National  Stores,  (1899)  2  Ch.  773. 

There  is  such  a  want  of  jurisdiction  when  the  proposed  examinee  is 
not  within  the  class  of  persons  who  may  be  examined  under  sub-sect.  2 
of  sect.  8. 

A  person  who  is  examined  and  is  exculpated  is  entitled  to  costs  (see 
sect.  7),  and  so  is  a  person  who  is  ordered  to  be  examined  when  the 
order  is  made  without  jurisdiction  {Hounslow  Brewery  Co.,  W.  N. 
(1896)  45) ;  and  the  order  will  be  for  payment  of  costs  simply,  without 
limiting  the  payment  so  as  to  make  it  come  only  '^  out  of  the  assets  of 
the  company."     Ibid. 

The  Court  will  not  readily  transfer  the  examination  from  a  Oounty 
Court  in  the  district  of  which  most  of  the  creditors  and  contributories 
reside.     New  Par  Consols,  Wright,  J.,  March  16,  1899. 

As  to  contempt  of  Court  by  offering  money  to  suppress  facts  at  a 
public  examination,  see  Ee  Hooley,  Rucker^s  case,  79  L.  T.  306. 


HXTLBB. 

Appointing 

shorthand 

writer. 


Befusal  to 
answer. 


B.  74  of  1908. — If  the  Conrt  or  the  officer  of  the  Court  before  whom  any  examina- 
tion under  the  Acts  and  roles  is  directed  to  be  held  shall  in  any  case,  and  at  any 
stage  in  the  proceeding^,  be  of  opinion  that  it  would  be  desirable  that  a  person 
(other  than  the  person  before  whom  an  examination  is  taken)  should  be  appointed 
to  take  down  the  evidence  of  any  person  examined  in  shorthand  or  otherwise,  it 
shall  be  competent  for  the  Court  or  officer  aforesaid  to  make  such  appointment. 
The  person  at  whose  instance  the  examination  is  taken  shall  nominate  a  person  for 
the  purpose,  and  the  person  so  nominated  shall  be  appointed,  unless  the  Conrt  or 
officer  holding  the  examination  shall  otherwise  order.  Every  person  so  appointed 
shall  be  paid  a  sum  not  exceeding  one  guinea  a  day,  and  a  sum  not  exoeeding  %d. 
per  folio  of  90  words  for  any  transcript  of  the  evidence  that  may  be  required,  and 
such  sums  shall  be  x>aid  by  the  party  at  whose  instance  the  appointment  was  made, 
or  out  of  the  assets  of  the  company,  as  may  be  directed  by  the  Court.  [Formeriy 
B.  16  of  1890.  Taken  from  Bkcy.  Br.  67  and  67a ;  and  see  Wms.  on  Bkqy.  p.  411.] 

B.  75  of  1908. — (1.)  If  a  person  examined  before  a  registrar  or  other  officer  of  the 
Court,  who  has  no  power  to  oommit  for  contempt  of  Court,  refuses  to  answer  to  the 
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8ati8faotio&  of  the  registrar  or  officer  any  question  whicli  he  may  allow  to  be  pnt, 
the  registrar  or  officer  shall  report  saoh  refusal  to  the  judge,  and  upon  such  report 
being  made  the  person  in  default  shall  be  in  the  same  position  and  be  dealt  with  in 
the  same  manner  as  if  he  had  made  default  in  answering  before  the  judge. 

(2.)  Hie  report  shall  be  in  writing,  but  without  affidavit,  and  shall  set  forth  the  Keport 
question  put,  and  the  answer  (if  any)  given  by  the  person  examined.  thereof, 

(3.)  The  registrar  or  other  officer  shall,  before  the  conclusion  of  the  examination  at  Action 
which  the  default  in  answering  is  made,  name  the  time  when  and  the  place  where  thereon, 
the  default  will  be  reported  to  the  judge ;  and  upon  receiving  the  report  the  judgre 
may  take  such  action  thereon  as  he  shall  think  fit.    If  the  judge  is  sitting  at  the 
time  when  the  default  in  answering  is  made,  such  defouH  may  be  reported  imme- 
diately.   [Formerly  B.  17  of  1890.    Taken  from  Bkoy.  B.  88.] 

[See  supra,  p.  695.] 

Br.  62—70  of  1908  are  as  follows  :— 

02.  A  report  made  by  the  official  receiver  pursuant  to  sect.  8  of  the  Act  of  1890,  Beport  under 
shall  state  in  a  narrative  form  the  facts  and  matters  which  the  official  receiver  Beet.  8. 
deeires  to  bring  to  the  notice  of  the  Court,  and  his  opinion  as  required  by  the  said 

section.    [Formerly  B.  62  of  1890.] 

03.  The  official  receiver  may  apply  to  the  Court  to  fix  a  day  for  the  consideration  Consideration 
of  the  report,  and  on  such  application  the  Court  shall  appoint  a  day  on  which  the  tihereof . 
report  shall  be  considered.    [Formerly  B.  70  of  1890.] 

04.  The  consideration  of  the  report  shall  be  before  the  judge  of  the  Court  per-  Further 
sonally  in  Chambers,  and  the  official  receiver  shall  personally,  or  by  counsel  or  information, 
solicitor,  attend  the  consideration  of  the  report,  and  give  the  Court  any  further 
information  or  explanation  with  reference  to  the  matters  stated  in  the  report  which 

the  Court  may  require.    [Formerly  B.  71  of  1890.] 

65.  Where  the  judge  makes  an  order  under  sect.  8  of  the  Companies  (Winding-  Before  whom 
up)  Act,  1890,  directing  any  person  or  persons  to  attend  for  public  examination : —    exMnmation 

(a.)  The  examination  shall  be  held  before  the  judge.  Provided  that  in  the  High 
Court  the  judge  may  direct  that  the  whole  or  any  part  of  the  examination 
of  any  such  person  or  persons  be  held  before  the  registrar  or  before  any  of 
the  persons  mentioned  in  sub-sect.  9  of  the  said  section. 

(b.)  The  judge  may,  if  he  think  fit,  either  in  the  order  for  examination,  or  by 
any  subsequent  orders,  give  directions  as  to  the  special  matters  on  which 
any  such  person  is  to  be  examined. 

(c.)  Where  on  an  examination  held  before  the  registrar  or  one  of  the  persons 
mentioned  in  sub -sect.  9  of  the  said  section  he  is  of  opinion  that  such 
examination  is  being  unduly  or  unnecessarily  protracted,  or  for  any  other 
sufficient  cause,  he  may  adjourn  the  examination  of  any  person  or  any 
part  of  the  examination  to  be  held  before  the  judge. 
[Bule  26  of  Ap.  1892  varied.] 

66.  Upon  an  order  directing  a  person  to  attend  for  public  examination  being  Application 
made,  the  official  receiver  shall  apply  for  the  appointment  of  a  day  on  which  the  for  appoint- 
public  examination  is  to  be  held.     [Formerly  B.  73  of  1890.    This  and  the  next  "^®^*" 

rule  and  B.  68  (I)  are  taken  from  Bkcy.  Br.  184,  186.] 

67.  A  day  and  place  shall  be  appointed  for  holding  the  public  examination,  and  Appointment 
notice  of  the  day  and  place  so  appointed  shall  be  given  by  the  official  receiver  to  the  to  examine, 
person  who  is  to  be  examined  by  sending  such  notice  in  a  registered  letter  addressed  J£^^^ 

to  his  usual  or  last-known  address.     [Formerly  B.  74  of  1890.]  examinee. 

68. — (I.)  The  official  receiver  shall  give  notice  of  the  time  and  place  appointed  Notice  to 

for  holding  a  public  examination  to  the  creditors  and  contributories  by  advertise-  creditors  and 

ment  in  such  newspapers  as  the  Board  of  Trade  from  time  to  time  direct,  or  in  oontribu- 

tones. 
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default  of  any  such  direction  as  the  official  reoeiyer  thinks  fit,  and  shall  also  tarwnid 
notice  of  the  order  to  the  Board  of  Trade  to  be  gazetted.  [Formerly  B.  76  of  1890.] 

(2.)  Where  an  adjournment  of  the  public  examination  has  been  directed,  notice 
of  the  adjournment  shaU  not,  unless  otherwise  directed  by  the  Court,  be  advertised 
in  any  newspaper,  but  it  shaU  be  sufficient  to  publish  in  the  Gazette  a  notice  of  the 
time  and  place  fixed  for  the  adjourned  examination.     [New.] 
Arrest  of  69. — (1.)  If   any  person  who  has  been  directed  by  the  Court  to  attend  for 

examinee.  public  examination  fails  to  attend  at  the  time  and  place  appointed  for  holding 
or  proceeding  .with  the  same,  and  no  good  cause  is  shown  by  him  for  such  failure, 
or  if  before  the  day  appointed  for  the  examination  the  official  receiver  satisfies  the 
Court  that  such  person  has  absconded,  or  that  there  is  reason  for  believing  that  he 
is  about  to  abscond  with  the  view  of  avoiding  examination,  it  shall  be  lawful  for 
the  Court,  upon  its  being  proved  to  the  satisfaction  of  the  Court  that  notice  of  the 
order  and  of  the  time  and  place  appointed  for  attendance  at  the  public  examination 
was  duly  served,  without  any  further  notice,  to  issue  a  warrant  for  the  arrest  of  ^e 
person  required  to  attend,  or  to  make  such  other  order  as  the  Court  shall  think 
just.    [Formerly  R.  76  of  1890,  taken  from  Bkoy.  R.  186.] 

(2.)  A  warrant  of  arrest  issued  by  the  High  Court  under  this  rule  shall  be  issued 
in  the  Central  Office  of  the  Supreme  Court,  pursuant  to  an  order  of  the  judge 
directing  such  issue.     [Formerly  R.  13  of  April,  1892.] 

70.  The  notes  of  every  public  examination  shall,  after  being  signed  as  required 
by  the  Act  of  1890,  be  filed  with  the  registrar.     [Formerly  R.  77  of  1890.] 

Sect.  8  (7)  of  1890,  supra,  gives  creditors  and  contributories  the  right  to  inspect 
the  depositions,  and  the  right  to  inspect  includes  the  right  to  take  copies.  See 
cases  cited  supra,  p.  164.  Qy.,  whether  the  creditor  or  contributory  may  himself 
take  the  copies  without  paying  for  office  copies.    See  Arauco  Co.,  W.  N.  (1899;  134. 

R.  73  of  1903  purports  to  make  the  notes  upon  proceedings  under  sect.  10 
Evidence  of  of  1890  admissible  in  evidence,  not  only  as  agmnst  the  person  examined,  but  as 
depositions.       against  every  creditor  and  contributory.     See  the  rule,  infra.  Chap.  XLIV. 


Warrant  to 
arrest. 


Pih'ng 
depositions. 


Form  575. 

Further 
report  of 
official  re- 
ceiver under 
sect.  8  of  1890. 


{Full  title  and  reference  to  record,) 

The  off  receiyer,  pursuant  to  sect.  8  of  the  Cos  (Winding-up)  Act, 
1890,  hby  further  reports  to  the  Ct  as  follows:  \^Here  state  the  facts 
with  reference  to  the  formation  of  the  coy^  and  any  other  matters  which  in 
the  off  receiver's  opinion  ought  to  be  brought  to  the  attention  of  the  CV.] 
The  off  receiver  is  of  opinion  that  \_state  or  refer  to  the  particular 
transaction^  constituted  a  fraud  in  the  promotion  of  the  coy  committed 
by  the  persons  named  in  the  [first  part  of  the]  schedule  hereto.  [The 
off  receiver  is  also  of  opinion  that  a  fraud  was,  since  the  formation  of 
the  coy,  committed  by  the  directors  and  other  officers  of  the  coy 
named  in  the  second  part  of  the  sd  schedule,  in  making  and  canying 
out  the  sd  arrangement  under  which  they  secretly,  &c.] 

,  Off  Eeceiver. 


Schedule  of  persons  to  be  examined. 
As  to  what  report  must  state  to  justify  a  public  examination  of  a  person,  see 
supra,  p.  697. 
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\{FuU  Title.)  Form  676. 

Let  aQ  parties  concerned  attend  the  Judge  in  Ohambers  at  the  Eoyal  Summons  for 

Cts  of  Justice,  Strand,  London,  W.C,  on day,  the day  of ,  f^?^^^^. 

19 — ,  at o'clock  in  the noon,  on  the  hearing  of  an  applicon  tion  of  report 

of  the  off  recr  of  the  aboye-named  coy  that  the  report  of  the  applicant,  ^niOTfOT 
dated,  &c.,  be  considered,  and  such  order  made  thereon  as  the  Gt  may  public  exami- 
deem  just.    Dated,  &c.  ^^  ^ 

This  summons  was  taken  out  by  the  off  recr  in  cos  liquidation, 
83,  Carey  Street,  Lincoln's  Inn,  W.O. 

As  to  the  applioation  being  ex  parte,  see  Trutt  and  Investtnmt  Corporationf  (1892) 

8  Ch.  332. 
As  to  the  consideration  of  the  report,  see  R.  64  of  1903,  supra. 
Any  further  information  must  be  given  in  the  form  of  a  supplemental  report  in 

writing.     Great  Kruger  Co,,  (1892)  3  Ch.  318.    See  Form  689. 


{Full  Title.)  Form  677. 


Upon  the  applicon  of  G.  S.  B.,  the  off  recr  in  the  above  matter,  by  Order  direct- 
summons  dated  the  day  of  ,  19 — ,  and  upon  hearintr  the  ^^firapiihho 

•^  .  *  °  exammation. 

applicant,  and  upon  reading  the  order  to  wind  up  the  sd  coy,  dated,  &c.,  p^y^  3^  ^f 

and  the  two  reports  of  the  applicant  made  to  the  Ct,  and  dated  resply  1903,  altered 
the,  &c.,  and,  &c.,  It  is  ordered  that  the  several  persons,  whose  names  ^  "^  ^^^  °®* 
and  addresses  are  set  forth  in  the  schedule  hto,  do  attend  before  a 
registrar  in  bankruptcy  of  the  High  Ct  on  a  day  to  be  named  for  the 
purpose,  and  be  publicly  examined  as  to  the  promotion  or  formation 
of  the  coy,  and  as  to  the  conduct  of  the  business  of  the  coy,  and  as  to 
their  conduct  and  dealiags  as  directors  or  officers  of  the  coy. 

The  Schedule  referred  to. 

(It  contains  three  columns,  headed  resply,  "  name,'*  *'  address,"  and 
"  connection  with  the  coy.") 

In  the  High  Court  the  practice  is  to  order  all  public  examinations  to  be  taken 
before  **  a  Registrar  in  Bankruptcy  of  the  High  Court." 

The  names  are  f  requentiy  placed  in  a  schedule  with  three  columns,  as  in  the  last 
form. 

Such  an  order  cannot  be  seryed  out  of  the  jurisdiction.  Jie  JFtmdt,  22  Q.  B.  Div. 
733. 

The  date  is  stated  at  the  beginning  of  the  order,  as  in  otiier  cases,  not  at  the  end 
as  in  Form  31  of  1903. 


{Address,  Date,  and  Title  0/ matter.)  Form  678. 


Sir, — I  am  desired  by  the  off  recr  to  inform  you  that  on  the Notice  of 

an  order  for  a  public  examination  was  made  in  the  above  matter  and  ^^^* 
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that  you  are  one  of  the  persons  ordered  to  be  examined.  You  wfll 
receiye  notice  of  the  time  and  place  appointed  for  holding  the  exami- 
nation, when  the  same  has  been  fixed. — I  am,  sir,  your  obedient 
servant,  X.  Y.,  Assistant  Off  Eecr. 

For  some  time  after  the  Rules  of  1892  it  was  the  practice  to  obtain  an  appoint- 
ment without  issuing  an  ex  parte  summons,  notwithstanding  B.  73  of  1890,  now 
B.  66  of  1903  {ftupr<C),  was  still  unrepealed,  and  not  to  make  such  an  order  as  is 
contained  in  the  next  form ;  but  the  ofBoial  reoeiyers  now  strictly  adhere  to  B.  66 
of  1903. 


Form  579. 

Order  ap- 
IK>inting  a 
time  for 
public 

examination. 
Form  32  of 
1903. 


Upon  the  applicon  of  the  off  reor  in  the  above  matter,  it  is  ordered  that  the  pubUo 

examination  of ,  who  by  the  order  of was  directed  to  attend  before to 

be  publicly  examined ,  be  held  at  \\niert  the  place  for  the  examxnai%im\y  on  the 

day  of ,  19 — ,  at o'clock  in  the . 

And  it  is  ordered  that  the  above-named do  attend  at  the  place  and  time 

above  mentd. 

Dated  this day  of ,  19—. 

Note. — Notice  is  hereby  given  that  if  you,  the  above-named ,  fail,  without 

reasonable  excuse,  to  attend  at  the  time  and  place  aforesaid,  you  will  be  liable  to  be 
committed  to  prison  without  further  notice. 

As  to  appointing  a  day  and  place  for  holding  the  public  examination,  and  giving 
notice  thereof  to  the  person  to  be  examined,  see  B.  67  of  1903,  tupra.  And  see 
notes  to  last  form. 


Form  580. 

Koticeto 
attend  public 
examination. 
Form  33  of 
1903. 


The  following  is  the  form  of  notice : — 

{TitU,) 

Whereas  by  an  order  of  this  Ct,  made  on  the  day  of  — — , 

189 — ,  it  was  ordered  that  you  the  under-mentd should  attend 

before  the  Begistrar  [or  aa  the  case  may  60],  on  a  day  to  be  named  for 
the  purpose,  and  to  be  publidy  examined  as  to  the  promotion  or 
formation  of  the  coy,  and  as  to  the  conduct  of  the  business  of  the  coy, 
and  as  to  your  conduct  and  dealings  as  [insert  "  director  "  or  "  oflficer," 
or  as  the  case  may  be"]. 

And  whereas  the  day  of  ,  189 — ,  at o'clock  in  the 

noon,  before  the  Eegistrar  sitting  at ,  has  been  apx>ointed  as 

the  time  and  place  for  holding  the  said  examination. 

Notice  is  hby  given  that  you  are  required  to  attend  at  the  sd  time 
and  place,  and  at  any  adjournments  of  the  examination  which  may  be 
ordered,  and  to  bring  with  you  and  produce  all  books,  papers,  and 
writings,  and  other  documents  in  your  custody  or  power  in  any  wise 
relating  to  the  aboye-named  coy. 

And  take  notice  that  if  you  fail,  without  reasonable  excuse,  to  att^id 
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at  Buch  time  and  place  and  at  the  adjournments  of  the  sd  public 
examination  which  may  be  ordered,  you  will  be  liable  to  be  committed 
to  prison  without  further  notice. 

Dated  the day  of ,  19—. 

To  [Name]  Off  Eecr. 


\^Addre9i] 


{Title.)  Form  681. 


Take  notice  that  the  public  examination  of  in  the  above  Notice  to 

matter,  held  on  the day  of ,  19—,  at ,  was  adjourned  2|J^^°' 

to  the day  of ,  19 — ,  and  wiU  accordingly  be  held  at ,  public  exami- 

on  the  sd  day,  at o'clock  in  the noon.  nation. 

Notice  is  hby  given  that  you  are  required  to  attend  at  the  sd  time 
and  place,  and  at  any  adjournments  of  the  examination  which  may  be 
ordered,  and  to  bring  with  you  and  produce  all  books,  papers,  and 
writings  and  other  documents  in  your  custody  or  power  in  anywise 
relating  to  the  above-named  coy. 

And  take  notice  that  if  you  fail,  without  reasonable  excuse,  to  attend 
at  such  time  and  place,  and  at  the  adjournments  of  the  sd  public 
examination  which  may  be  ordered,  you  will  be  liable  to  be  committed 

to  prison  without  further  notice.     Dated  the day  of ,  19 — . 

Off  Beer  in  Cos  Liquidaiton.     [^Address. 1 

To . 

See  B.  68  (2)  of  1903,  mpra. 


TTpon  the  adjourned  public  examination  in  the on  —day,    Form  582. 

the  day  of  ,  at in  the  forenoon,  before  ,  at  34, 


Lincoln's  Inn  Fields,  London,  W.O.,  notice  whereof  is  hereunto  annexed,  produce  at 
all  books,  letters,  papers,  copies  of  letters,  and  other  writings,  deeds,  adjourned    . 
or  documents  in  your  custody,  possession,  or  power  containing  any  nation, 
entry,  memorandum,  or  minute  in  any  way  concerning  the  promotion, 
formation,  or  conduct  of  the  business  of  the  above-named  coy,  or  the 
issue  of  the  shares  thof ,  or  any  agreemt  or  copy  of  agreemt  or  arrange- 
ment entered  into  by  or  between  you  and  any  other  persons  relating 
thereto  or  to  the  issue  of  the  shares. 


Copy  of  Eepoet. 

Sect.  8  (7)  of  1890,  supra,  which  provides  that  the  person  examined  shall  at  his 
own  ooet,  prior  to  snch  examination,  be  fnmished  with  a  copy  of  the  ofQcial 
receiyer's  report,  only  means  that  the  person  to  be  examined  is  to  have  a  copy  of 
the  report  if  he  asks  for  it.     Oreat  Kruger  Co,,  (1892)  3  Gh.  312. 
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As  to  offioe  oopies,  see  B.  18  of  1903. 

As  to  inspection  of  proceedings  filed,  see  B.  19  of  1903,  whioli  is  not  affected  by 
B.  76  of  1903. 

Form  683.  {Title.) 

Notice  of  Take  notice  that,  by  an  order  dated  the day  of ,  19 — , 

mtion  fOT™^"  Doad©  hy  the Ot  of  ,  upon  the  applioon  of  the  off  recp,  it 

local  paper,      -^as  ordered  that , ,  do  attend  to  be  publicly  examined  before 

[one  of  the  registrars  in  bankruptcy  of  the  High  Ct  on  a  day 

to  be  appointed  by  the  Gt  for  that  purpose,  and  that  the  public 

examination  will  be  held  before  Mr.  Eegistrar ]  at on , 

the day  of ,  19 — ,  at o'clock  in  the ^noon. 

Dated  this day  of ,  19—.     A.  B.,  Off  Eecr.     [^Address,'] 

As  to  filing  memorandom  of  the  advertisement,  see  Form  16  and  notes. 


Form  584. 

Notice  to 
creditor  and 
contributory 
of  public 
examination. 


{TitU.) 

Notice  is  hby  given,  that  the  public  examination  of , 

fixed  for  the day  of ,  19 — ,  at o'clock  in  the  - 

before .    Dated  this  day  of  ,  19 — .    A.  B., 

[and  Liqr].     \_Addre88.'] 

As  to  the  above  notice,  see  B.  68  of  1903,  tfipra. 


has  been 

noon, 

Off  Recr 


Form  585. 

Notice  to 
Board  of 
Trade  of 
Supplemental 
Beport. 


{Title.) 

The  Off  Eecr  of  Cos  informs  the  Board  of  Trade  that  the  following 
supplemental  report  to  the  Gt  under  sect.  8  of  the  Cos  (Winding-up) 
Act,   1890,  was  made  by  him  on  the  day  of ,  19 — ,  viz., 


,  and  that  on  the  — 

day  of   ,    19—,   for 

persons :  — 


day  of ,  19—,  the  Ct  fixed  the 


the 
Dated  this  — 


public  examination  of  the  following 
-  day  of ,  19—.    X.  Y.,  Off  Eecr. 


Form  586.  This  is  one  of  the  forms  supplied  by  the  Board  of  Trade  for  use 
Notice  (for  ^7  ^^  recrs.  In  practice  it  is  headed  "  The  Cos  Acts,  1862  to  1890. 
Gazette)  of  Notice  for  London  Gazette.  (3)  Notice  of  day  appointed  for  public 
tol^uh^^^  examination."  Then  follow  the  eight  columns  in  Part  3  of  Form  15, 
examination,  iupra.  Below  is  the  signature  of  the  off  recr  and  the  date.  The 
notice  is  addressed  to  ''The  Inspector-General  in  Cos  Liquidation, 
Board  of  Trade,  1,  Horse  Guards  Avenue,  London,  S.W." 

Thia  form  was  subBtituted  for  the  original  Form  86  by  B.  T.  Order,  13th  Feb., 
1891.  See  farther,  and  as  to  filing  memorandum  of  gaaetting,  Form  16  and 
notes. 
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Upon  motion  by  way  of  appeal  this  day  made  unto  this  Ct  by  counsel   Form  587. 
for  the  appellant,  the  off  recr,  from  the  order  dated  the  16th  July,  1892,  Order  on 
made  by  Mr.  Justice  in  the  above-mentd  matters,  and  upon  appeal  (re- 
reading the  sd  order,  this  Ot  doth  order  that  the  sd  order,  dated  below)  for 
15th  July,  1892,  be  discharged;  And  it  is  ordered  that  the  several  public  ex- 
persons  whose  names  and  addresses  are  set  forth  in  the  schedule  hto 
do  attend  before  the  judge  on  a  day  to  be  named  for  the  purpose,  and 
be  publicly  examined  as  to  the  promotion  and  formation  of  the  above- 
named  coy,  and  as  to  the  conduct  of  the  business  of  the  sd  coy,  and  as 
to  their  conduct  and  dealings  as  officers  of  the  coy  or  otherwise. 
Bertram  Luipaards  Viet  Oold  Co.,  Ct.  of  Ap.,  8rd  Aug.  1892.     A.  1273. 

[Schedule  stating  names  and  addr esses, "] 

A  person  ordered  to  he  examined  may  move  to  discharge  the  order  on  the  g^nnd 
that  it  was  made  without  jurisdiction,  or  was  irreg^ular ;  and  may  appeal  to  the 
Court  of  Appeal  from  a  refusal  to  discl^arge  the  order  (Chreat  Kruger  Co.,  ubi  sup.) ; 
and  the  ofBcial  recdyer  may  appeal  from  a  refusal  to  order  a  public  examination  to 
the  Court  of  Appeal  {Trust  and  Investment  Corporation  and  Bertram  Luipaards  Co,., 
ubi  sup.),  and  to  the  House  of  Lords.  Ex  parte  Barnes  (1886),  A.  0.  146.  And  see 
New  Travellers'  Chambers,  (1896)  1  Ch.  395,  supra. 

Upon  motion  on  the  7th  day  of  July,  1892,  and  this  day  made  unto   Form  588. 
this  Ct  by  counsel  for  F.  8.  B.,  of  &c.,  by  way  of  appeal  from  the  order  Order  on 
dated  the  30th  of  Jxine,  1892,  refusing  to  discharge  so  much  of  the  appeal  dis- 
order dated  the  11th  of  April,  1892,  as  directed  the  sd  F.  8.  B.  to  be  ^effo? 
publicly  examined  as  to  the  promotion  or  formation  of  the  sd  coy,  and  public  ex- 
as  to  the  conduct  of  the  business  of  the  sd  coy,  and  as  to  his  conduct  ^n"'^**^^' 
and  dealings  as  a  director  or  officer  of  the  sd  coy  or  otherwise,  and 
upon  hearing  counsel  for  the  off  recr,  and  upon  reading  the  sd  orders, 
this  Court  doth  reverse  the  sd  order  dated  the  30th  of  Jime,  1892,  and 
doth  discharge  so  much  of  the  sd  order  dated  the  dOth  of  June,  1892, 
as  directed  the  sd  F.  8.  B.  to  attend  and  be  publicly  examined  as  to 
the  promotion  or  formation  of  the  sd  coy,  and  as  to  the  conduct  of  the 
business  of  the  sd  coy,  and  as  to  his  conduct  or  dealings  as  a  director 
or  officer  of  the  sd  coy  or  otherwise ;  And  it  is  ordered  that  the  off  recr 
do  pay  to  the  sd  F.  8.  B.  his  costs  occasioned  by  this  appeal,  including 
therein  the  costs  of  both  the  sd  orders,  such  costs  to  be  taxed  by  the 
taxing-master.     Oreat  Kruger  Co,,  (1891)  G.  0110,  Ct  of  Ap.,  8th  July,    . 
1892.     A.  1045. 

{Titlsy  ^0.)  Form  689. 


The  off  recr,  pursuant  to  sect.  8  of  the  Cos  (Winding-up)  Act,  1890,  Supplemental 

and  in  addition  to  his  report  to  the  Ct  dated  the day  of ,  jeportfor 

hby  further  reports  to  the  Ct  as  follows : — [State  facts'].    The  off  examination 
recr  is  of  opinion  that  the  putting  forward  of  A.  as  the  owner  and  Su^iedhi^^* 
vendor  of  tiie  business,  and  the  concealment  of  the  fact  that  B.  was  first  order. 
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Form  590. 

Application 
for  appoint- 
ment of 
shorthand 
writer  to  take 
examination 
and  order 
thereon. 
Latter  part  of 
Form  34  of 
1903. 


the  real  owner  and  vendor,  and  the  secret  arrangements  for  ahazing 
the  proceeds  of  sale  between  A.  and  B.  and  the  directors  of  the  coy, 
constituted  a  fraud  in  the  promotion  of  the  coy  committed,  amongst 
others,  by  the  persons  named  in  the  schedule. 

SoHBDXTLE  as  aboYc. 

(Titk.) 
Exports  the  Off  Eecr. 

I, ,  the  off  recr  herein,  do  hereby  pursuant  to  E.  74  of  the  Cos 

Winding-up  Eules,  1903,  apply  to  the  Ot  for  an  order  for  the  ap- 
pointment of ,  of ,  to  take  down  in  shorthand  the  notes  of 

examination  of at  their  public  examination,  the  costs  of  taking 

such  notes  and  of  making  a  transcript  thereof  to  be  paid  in  accordance 
with  E.  74. 

Dated  this day  of ,  19—.  ,  Off  Eecr. 

Before . 

Upon  the  applicon  of  the  off  recr the  Ct  hby  appoints of 

,  in  the  county  of ,  to  take  down  in  shorthand  the  notes  of 

examination  of  the  persons  mentioned  in  the  aboye  applicon  at  their 
public  examination  or  at  any  adjournment  thereof,  pursuant  to  E.  74  of 
the  Cos  Winding-up  Eules,  1903,  the  costs  of  taking  such  notes  and  of 
making  a  transcript  thereof  to  be  paid  in  accordance  with  E.  74. 

Dated  this day  of ,  19 — • 


Form  591. 

Declaration 
of  shorthand 
writer. 
Form  35  of 
1903. 


{Title.) 
Before . 

I,  ,  of   ,  in  the  county  of  ,  the  shorthand  writer 

appointed  by  this  Gt  to  take  down  the  examination  of  ,  do 

solemnly  and  sincerely  declare  that  I  will  truly  and  faithfully  take 

down  the  questions  and  answers  put  and  given  by  the  sd in  this 

matter,  and  will  deliver  true  and  faithful  transcripts  thof  as  the  Ct 
may  direct. 

Dated  this day  of ,  19 — . 

[Declared  before  me  at  the  time  and  place  above  mentd.] 


Form  592.  Upon  the  applicon  of  the  off  recr,  the  prov  liqr  of  the  above-named 
coy,  by  summons  dated  the  9th  June,  1892,  and  upon  hearing  the  sd 
applicant,  and  it  appearing  that  by  an  order  dated  the  3rd  March, 
1892,  it  was  ordered  that  the  public  examination  of  E.,  of  &c.,  who 
by  an  order  dated  the  16th  Feb.  1892,  was  directed  to  attend  before  a 
registrar  in  bankruptcy  of  the  High  Ct  to  be  publicly  examined, 
shou  d  be  held  at  the  Bankruptcy  Buildings,  34,  Lincoln's  Inn  Fields, 
in  the  county  of  Ix)ndon,  on  Monday,  the  28th  March,  1892,  and  it 
was  ordered  that  the  sd  E.  should  attend  at  the  time  and  place  above 


Order  for 
warrant  to 
arrest  person 
failinff  to 
attena  public 
examinatioii. 
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mentd ;  and  it  appearing  that  the  sd  off  recr  caused  the  sd  order  dated 
the  drd  March,  1892,  to  be  served  on  the  sd  E.  by  sending  a  copy  thof 
on  the  2l8t  March,  1892,  in  a  registered  letter  to  the  usual  or  last- 
known  address  of  the  sd  E.,  and  that  the  sd  public  examination  was 
duly  held  at  the  time  and  place  afsd,  but  that  the  sd  E.  failed  to 
attend  thereat,  nor  was  any  good  cause  shown  by  him  for  such  failure, 
all  which  appears  from  an  afft  of  W.,  the  assistant  off  recr,  filed  the 
10th  June,  1892,  and  an  afft  of  D.,  filed  the  17th  June,  1892,  and  upon 
reading  the  sd  affts.  It  is  ordered  that  a  warrant  do  issue  for  the  arrest 
of  the  sd  E.  Groomhridge  ^  Som^  Chitty,  J.,  27th  June,  1892.  A.  962. 
And  see  National  Wholemeal^  Sfc*  Co.^  Kekewich,  J.,  18th  Jan.  1892, 
No.  41  of  1891. 

Ab  to  ozdering  a  wanant  for  aneet,  see  B.  69  (1)  of  1903,  wpra.    As  to  issiimg, 
&o.  the  warrant,  see  next  form  and  B.  69  (2)  of  1903. 

{Title.)  Form  693. 


To  X.  Y.,  the  officer  of  this  Ct  {or  where  warrant  issues /rom  a  County  Warrant 
C?,  to  the  high  baiHff  and  others  the  bailiffs  of  the  sd  a]  and  aU  peace  ^^^^J^g^ 
officers  within  the  jurisdiction  of  the  sd  Gt,  and  to  the  goyemor  or  attend  ez- 
keepers  of  the  {here  insert  the  prison"].    Whereas,  by  evidence  taken  *°"^*ioJ*« 
upon  oath,  it  hath  been  made  to  appear  to  the  satisfaction  of  the  Ot  x903. 

that  by  order  of  the  Ct  dated  the day  of ,  189 — ,  and  directed 

to  [name  of  person  required  to  attend],  he  was  directed  to  attend  per- 
sonally at  the  {place  of  examination]  and  be  examined  before  {name  or 
title  of  officer  before  whom  examination  is  directed  to  he  held],  which 
order  was  afterwards,  as  hath  been  duly  proyed  on  oath,  duly  served 

upon  the  sd {or  that  there  is  probable  re€U9on  to  suspect  and 

believe  that  the  sd has  absconded  and  gone  abroad  {or  quitted 

his  place  of  residence],  or  is  about  to  go  abroad  {or  quit  his  place  of 
residence],  with  a  view  of    avoiding   examination  under  the  Cos 

(Winding-up)  Act,   1890].    And  whereas  the  sd  did  without 

good  cause  fail  to  attend  on  the  sd day  of ,  1 89 — ,  for  the 

purpose  of  being  examined  according  to  the  requirements  of  the  sd 

order  of  this  Ct  made  on  the day  of ,  189 — ,  directing  him 

so  to  attend.    These  are  therefore  to  require  you  the  sd {or  high 

bailiff,  bailiffs,  and  others],  to  take  the  sd and  to  deliver  him  to 

the  governor  or  keeper  of  the  above-named  prison,  and  you  the  sd 

governor  or  keeper  to  receive  the  sd ,  and  him  safely  to  keep  in 

the  sd  prison  until  such  time  as  this  Ct  may  order. 

Dated  this day  of ,  189—. 

As  to  Um&Dg  the  wanant  in  the  Oentnl  Office,  see  B.  69  (2)  of  1908,  iupra,  p.  600. 

Upon  the  applicon  by  summons,  dated,  &c.,  of  X.,  now  a  prisoner   Form  594. 
in  her  Majesty's  gaol  at  HoUoway,  in  the  county  of  London,  who  was  q^^^ 
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liberate 
prisoner  on 
hisi 
bail. 


I  finding 


arrested  pureuant  to  an  order  dated,  &c.,  by  warrant  of  this  Ct 
dated,  &c.,  and  upon  hearing  counsel  for  the  applicant,  and  for  B., 
the  off  recr  and  liqr  of  the  above-named  coy,  and  upon  reading  [^order 
to  wind  up,  to  publicly  examine  and  to  arrest,  andafft  and  exhibit'].  And 
the  sd  X.  by  his  counsel  undertaking  to  attend  before  the  registrar, 

sitting  at ,  on day,  the day  of ,  1896,  at o'clock 

in  the  afternoon,  and  at  any  adjournments  of  the  examination,  for  the 
purpose  of  being  publicly  examined  pursuant  to  the  sd  order  dated,  &c., 
It  is  ordered  that  upon  payment  into  Ot  by  the  sd  X.  of  1,000/.  as 
directed  in  the  lodgment  schedule  hereto,  the  goyemor  or  keeper  of 
her  Majesty's  prison  at  HoUoway  do  discharge  the  sd  X.  out  of  his 
custody  imder  the  sd  warrant  dated,  &c. 

The  Lodgment  Sohednle  is  intituled  '<  Re  The  Cos  Acts,  1862  to  1890,  and  the 

Coy,  Limtd,"  with  reference  to  file ;  the  ledger  credit  is  *' As  above,  amount 

lodged  as  bail  for  the  appearance  of  X."  Northern  Transvaal  Quid  Mining  Co, 
(00186  of  1892),  Vaughan  Williams,  J.,  llth  Jan.,  1896. 


Form  595. 

Report  to  the 
Court  where 
person 
examined 
refuses  to 
answer  to 
satisfaction 
of  registrar 
or  officer. 
Form  38  of 
1903. 


{Title.) 

At  the  [public]  examination  of  [e.g,.  A,  B,,  a  person  ordered  to  attend 

for  examination']   held  before  me  this  day  of  ^  19 — j  the 

following  question  was  allowed  by  me  to  be  put  to  the  sd  [ ] : — 

Q.  [Here  state  question,] 

The  [witness]  refused  to  answer  the  sd  question ;  (or)  the  [witness] 
answered  the  sd  question  as  follows : — 

A.  [Here  insert  answers^  if  any.] 

I  thereupon  named  the  day  of ,  19 — , at ,  as 

the  time  and  place  for  such  [refusal  to]  answer  to  be  reported  to  the 
Hon.  Mr.  Justice [or  his  honour  Judge ]. 

Dated  this day  of ,  19 — . 

,  [Registrar  [or  as  the  case  may  he]. 

See  K.  75  of  1903,  supra,  and  the  next  fonn. 


Form  596. 

Order  on 
persons 
refusing  to 
answer  at 
public  ex- 
amination. 


{Title,) 

Upon  motion  this  day  made  unto  this  Ot  by  counsel  for  the  B.  Coy, 
Limtd,  creditors  of  the  aboye-named  N.  Corporation,  Limtd,  and  upon 
hearing  counsel  for  A.,  K.  and  W.,  being  persons  ordered  to  attend  for 
public  examination,  by  an  order  dated  the  17th  Dec.,  1891,  and  upon 
reading  the  sd  order,  an  afft  of  P.  filed,  &c.,  and  the  exhibits  therein 
referred  to,  This  Ct  doth  order  that  the  sd  A.,  K.,  and  W.  do,  at  their 
own  expense,  attend  before  the  Eegistrar  in  Bankruptcy  at  the  New 
Bankruptcy  Buildings^  Carey  Street,  Lincoln's  Tun,  in  the  county  of 
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Middlesex,  at  11  o'clock  in  the  forenoon,  on  the day  of , 

1892,  for  the  purpose  of  being  further  examined,  and  of  answering  the 
questions  which  they  resplj  refused  to  answer,  and  all  other  questions 
which  the  sd  registrar  may  allow  to  be  put  to  them  on  behalf  of  the 
B.  Coy,  Limtd;  And  it  is  ordered  that  the  sd  A.,  K.,  and  W.  do 
pay  to  the  B.  Coy,  Limtd,  their  costs  of  this  motion,  to  be  taxed  by 
the  taxing-master.  National  Debenture  and  Assets  Corporation^  Keke- 
wich,  J.,  13  April,  1892. 


{Title.)  Form  597. 


Public  examination  of  [Mr. ,  an  officer  {or  as  the  case  may  he)  Notes  of 

of  the  above-named  coy],  before at  the  Ct ,  this day  of  "^^  ^^^' 

,  19 — .  a  shorthand 

The  aboTC-named ,  beiniP  sworn  and  examined  at  the  time  and  ^^*®^  ^ 

"  ,  appointed, 

place  above  mentioned,  upon  the  several  questions  following  being  put  Yonn.  36  of 

and  propounded  to  him,  gave  the  several  answers  thereto  resply  1903. 

following  each  question,  that  is  to  say : — 

A. 

These  are  the  notes  of  the  public  examination  referred  to  in  the 

memorandum  of  public  examination  of ,  taken  before  me  this 

day  of ,  19—. 

The  notes  are  taken  down  in  writing,  and  read  over  to  or  bj,  and  signed  by,  the 
person  examined  (sect.  8  (7)  of  1890),  and  are  afterwards  filed  with  the  Regfistrar. 
(R.  70  of  1903.)    For  notice  to  complete  depositions,  see  Form  600. 

They  are  open  to  the  inspection  of  any  creditor  or  contributory  of  the  company  at 
all  reasonable  times.     (Sect.  8,  sub-s.  7,  of  1890.) 

As  to  the  nse  of  the  notes  of  examination  against  the  examinee,  and  other  persons^ 
in  proceedings  under  sect.  10  of  1890,  for  misfeasanoe,  &c.,  see  sect.  8  (7)  of  1890 
(tupra)f  and  B.  73  of  1903,  set  out  in  Chap.  XLIY. 


{Title.) 

Form  698. 
Public  examination  of  S.  M.,  before  Mr.  Eegistrar ,  the  officer 


of  the  Ot  before  whom  the  public  examination  of  certain  persons  has  shorthand  ^ 
been  directed  to  be  held  at  Bankruptcy  Buildings,  Oarey  Street,  10th  notes  of  public 
Aug.  1892.  examination. 

Transcript  from  the  shorthand  notes  of  A.  B.  of : 

Mr.  appeared  as  off  recr;   Mr.  ,  solor,   appeared  for 

Mr. ,  an  alleged  contributory ;  Mr. (Messrs. and ) 

appeared  for  the  liqr  of  the  coy. 

The  above-named  8.  M.  being  sworn  and  examined  at  the  time  and 

place  above  mentd  upon  the  several  questions  following  being  put  and 

P.  R  R 
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propounded  to  him,  gave  the  several  answers  thereto  resplj  following 
each  question,  that  is  to  say : — 

1. — Q.  When  did  you,  &c.    A.  About,  &c. 

Examined  by  Mr.  L.  0. 

Examined  by  Mr.  B. 

Form  699.  {Title.) 

Notes  of  Public  examination  of  [Mr. ,  an  officer  (or  as  the  case  may  he)  of 

nation  where"  '^*  above-named  coy],  before at  the  Ct ,  this day  of , 

shorthand  19 . 

appointed.  T^®  above-named ,  being  sworn  and  examined  at  the  time  and 

Form  37  of      place  above  mentd,  upon  his  oath  saith  as  follows : — 
1903. 

A. 

These  are  the  notes  of  the  public  examination  referred  to  in  the 

memorandum  of  public  examination  of ,  taken  before  me  this 

day  of ,  19—. 

See  notes  to  Form  597,  iupra. 


Form  600. 

Notice  to 
attend  to 
complete 
depositions. 


(Addressy  Date,  and  Title.) 

Sir, — ^I'am  desired  by  the  Off  Eecr  in  Cos  Liquidation  to  request 

your  attendance  here  on day,  the day  of ,  19 — ,  at 

o'clock,  for  the  purpose  of  reading  through  and  signing  the  transcript 

of  the  notes  of  your  public  examination  held  on  the day  of , 

19 — .    I  am,  Sir,  your  obedient  servant,  X.  T.,  Assistant  Off  Eecr. 


Form  601. 

Order  of 
Court  that 
examination 
is  oondnded. 


(Title.) 
Whereas  the  above-named  A.  B.  has  duly  attended  before  • 


-,  and 


has  been  publicly  examined  as  to  the  promotion  and  formation  of  the 
coy  (or  as  the  case  may  he). 

And  whereas is  of  opinion  that  the  sd  A.  B.  has  sufficiently 

answered  the  questions  put  to  him;  it  is  hereby  ordered  that  the 
examination  of  the  sd  A.  B.  is  concluded. 

Dated  this day  of ,  19 — . 

Although  this  form  is  prescrihed  by  the  roles,  it  is  never  used  in  practice. 


Form  602. 

Order  for 
release  from 


(Title.) 

Upon  the  applicon  made  this  10th  day  of  Aug.  1892,  by  0.  J.  S., 
the  off  recr  and  liqr  of  the  above-named  coy,  that  E.  M.,  who  was 
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arrested  by  yirtue  of  E.  76  of  the  Cos  Winding-up  Rules,  1890,  by  custody  of 
warrant  of  this  Ct  dated  the  27th  day  of  Oct.   1891,  and  the  sd  ^u^y 
E.  M.  having  this  day  been  brought  up  to  be  publicly  examined  in  examined, 
pursuance  of  an  order  of  this  Ot,  and  such  examination  having  been 
ordered  to  be  concluded,  and  upon  hearing  the  off  recr  in  person, 
It  is  ordered  that  the  governor  or  keeper  of  Her  Majesty's  prison  at 
HoUoway  do  discharge  the  sd  E.  M.  out  of  his  custody  under  the  sd 
warrant  of  the  sd  27th  Oct.  1891.     Gold  Queen,  Limtd,  10  Aug.,  1892, 
Emden,  Beg. 


Upon  application  by  summons  of  B.,  the  official  receiver  and  liqui-  Form  602a. 
dator  of  the  above-named  coy,  that  it  might  be  declared,  &c.,  &c.,  Order  to  pay 
This  Ct  doth  declare  that  the  respondent  W.  is  liable  to  contribute  to  compensation 
the  assets  of  the  above-named  coy  the  sum  of  3,500/.  by  way  of  f^^^^^^ 
compensation  in  respect  of  his  misfeasance,  or  breach  of  trust  referred  feasance  or 
to  in  the  third  and  fourth  paragraphs  of  the  above-mentioned  sum-  ^^ 
mons,  And  order  the  said  W.  on  or  before  the  18th  July,  1902,  or 
subsequently  within  four  days  of  service  of  this  order  upon  him,  to 
pay  to  the  applicant,  the  sd  B.,  as  such  official  receiver  and  liquidator, 
the  sum  of  3,500/.,  And  order  W.  to  pay  applicant  his  costs  of  appli- 
cation, to  be  taxed,  and  the   sd  W.  by  his  counsel  for  a  stay  of 
execution  pending  an  appeal  by  him  from  this  order.  Order  that  in  the 
event  of  the  sd  W.  giving  notice  of  appeal  from  this  order  within 
three  weeks  from  the  date  hereof,  execution  and  all  proceedings  under 
or  in  pursuance  of  this  order,  other  than  the  reference,  and  taxation, 
and  payment  of  costs,  be  stayed  until  such  appeal  has  been  heard  or 
otherwise  disposed  of.     Qlohe  and  Venture  Syndicate,  18  April,  1902. 

The  above  form  comes  in  here  by  oversight ;  it  should  be  at  p.  028. 
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CHAPTER  XLIV. 

MISFEASANCE  AND  BREACH  OF  TRUST  :  SECT.  10  OF  THE  ACT  OF  1890. 

8eet.  165,  the  misfeasance  section  of  the  Act  of  1862,  was  repealed  hy  sect.  33 
of  the  Act  of  1890,  '<  as  to  England  and  Wales,"  and  sect.  10,  set  out  below,  of  the 
Act  of  1890  was  substituted. 

Misfeasance  Sect.  10  of  1890.— (1)  Where  in  the  course  of  the  winding-up  of  a  oompanj 

and  breach  of    under  the  Companies  Acts  it  appears  that  anp  person  who  has  taken  part  in  the 
®  •  formation  or  promotion  of  the  company^  or  any  past  or  present  director,  manager, 

liquicator,  or  other  officer  of  the  company  has  nusapplied  or  retained  or  become 
liable  or  accountable  for  any  moneys  or  property  of  the  company,  or  been  guilty  of 
any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  Court  may,  on 
the  application  of  the  official  receiver,  or  of  the  liquidator  of  the  company,  or  of 
any  creditor  or  contributory  of  the  company,  examine  into  the  conduct  of  such 
promoter,  director,  manager,  liquidator,  or  other  officer  of  the  company,  and  compel 
him  to  repay  any  moneys  or  restore  any  property  so  misapplied  or  retained,  or  for 
which  he  has  become  liable  or  accountable,  together  with  interest  after  such  rate  aa 
the  Court  thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  respect  of  such  misapplication,  retainer,  mis- 
feasance, or  breach  of  trust  as  the  Court  thinks  just. 

(2)  The  provisions  of  this  section  shall  apply  in  the  winding-up  of  any  company 
under  the  Companies  Acts,  whether  the  same  is  being  wound  up  by  or  subject  to 
the  supervision  of  the  Court,  or  is  being  wound  up  voluntarily,  and  whether  the 
winding-up  commenced  before  or  after  the  passing  of  this  Act,  and  notwith- 
standing that  the  offence  is  one  for  which  the  offender  may  be  criminally 
responsible. 

Neither  the  words  in  italics  in  sub-sect.  1,  nor  any  of  the  words  of 
sub-sect.  2  (except  the  words  as  to  criminal  responsibility),  appeared 
in  the  repealed  sect.  165.  In  that  section  the  words  '^  under  this  Act" 
occurred  in  lieu  of  **  under  the  Companies  Acts,"  and  after  **  retained" 
there  followed  the  words  "  in  his  own  hands."  Instead  of  "liquidator" 
the  expression  **  official  or  other  liquidator"  was  used. 
Promoter.  But  the  most  material  difference  between  sect.  165  of  the  Act  of 

1862,  and  sect.  10  of  the  Act  of  1890  is  that  the  former  did  not  include 
promoters  as  such,  whereas  the  latter  expressly  includes  "  any  person 
who  has  taken  part  in  the  formation  or  promotion  of  the  company," 
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words  which  are  very  wide,  and  include  not  only  promoters,  but 
anyone  who  has  taken  part  in  the  formation. 

As  to  the  meaning  of  **  promoter,"  see  Part  I.,  8th  ed.,  Chap.  11. 

And  under  sect.  165  proceedings  could  only  be  taken  by  *'any 
liquidator  or  any  creditor  or  any  contributory,"  whereas  under  sect.  10 
of  1890  the  official  receiver  may  act  as  well  as  the  liquidator  or  any 
creditor  or  contributory. 

It  will  be  observed  that  sect.  31  of  1890  provides  that  **this  Act 
shall  not,  except  where  it  is  expressed  to  have  a  more  extended  applicatiotty 
apply  to  any  company  which  is  being  wound  up  in  pursuance  of  an 
order  made  before  the  commencement  of  this  Act,"  and  that  sect.  10 
falls  within  this  exception. 

As  to  the  official  receiver  allowing  his  name  to  be  used  in  pro- 
ceedings, see  Anglo-Sardinian  Co,^  W.  N.  (1894)  156,  and  W.  N. 
(1894)  166. 

As  to  obtaining  the  sanction  of  the  Court  to  misfeasance  proceedings 
by  the  official  receiver,  see  New  Zealand  Loan,  Sfc,  Co.,  W.  N.  (1894) 
20O. 

It  is  now  a  common  practice  to  obtain  directions  from  the  Court  as 
to  whether  proceedings  should  be  taken  under  the  section. 

It  was  held  that  sect.  165  did  not  create  any  new  liability  or  right.  Section 
but  only  provided  a  more  convenient  means  of  enforcing  rights  and  ^l^^^hte. 
remedies  which  would  have  been  enforceable  by  action  if  there  had 
been  no  winding-up.  Coventry  and  Dixon's  case,  14  Ch.  Div.  666 ; 
Cavendish  Beniinck  v.  Fenn,  12  App.  Gas.  652.  See  also  Forest  of 
Dean  Co,,  10  C.  D.  450.  And  the  object  of  sect.  10  of  1890  is  the 
same  as  that  of  the  section  which  it  has  replaced,  but  it  does  not  apply 
to  all  cases  in  which  actions  will  lie  by  the  company  for  the  recovery 
of  damages  against  the  persons  named  in  the  section.  Kingston  Cotton 
Mill  Co.  (2),  (1896)  2  Ch.  279,  283. 

An  order  under  sect.  165  could  not  be  made  against  the  executors 
of  a  deceased  director.  British  Guardian,  ifc,  Co,,  14  C.  D.  335.  And 
the  same  rule  applies,  it  is  apprehended,  to  s.  10  of  the  Act  of  1890. 
But  they  may  in  some  cases  be  made  liable  in  an  action. 

**The  word  'misfeasance'"— in  sect.  165— "means  misfeasance  in 
the  nature  of  a  breach  of  trust,  that  is  to  say,  it  refers  to  something 
which  the  officer  of  such  company  has  done  wrongly  by  misapplying 
or  retaining  in  his  own  hands  any  money  of  the  company,  or  by  which 
the  company's  property  has  been  wasted,  or  the  company's  credit 
improperly  pledged.  It  must  be  some  act  resulting  in  actual  loss  to  the  Loss  to 
companyJ^  Per  James,  L.  J.,  in  Coventry  and  Dixon^s  case,  supra,  at  ^™?^''^ 
p.  670  of  the  report.  shown. 

The  "application  need  not  be  based  on  fraud,  except  so  far  as  Fraud  not 
secrecy" — it  was  a  case  against  a  promoter — "involves  fraud.  The  ^©o^ssaiy. 
word  'fraud' is  not  to  be  found  in  the  section  [s.  10  of  1890];  and 
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fraud  need  not  be  either  alleged  or  proved  to  bring  a  person  within 
its  operation."  Per  Lindley,  M.  B.,  Sale  Hotel  and  Botanical  Gardene, 
78  L.  T.  368,  870. 

**  It  would,  I  think,  be  a  very  narrow  construction  of  sect.  10  to  say 
that  '  moneys  or  property  of  the  company '  means  only  that  which 
belonged  to  the  company  before  it  came  into  the  possession  of  the 
person  liable  to  account  for  it.  Money  had  and  received  for  the  use 
of  a  company  at  law  or  in  equity  may,  without  impropriety,  be  called 
money  of  the  company  where  accuracy  of  language  in  respect  of 
ownership  is  immaterial."  Per  lindley,  M.  B.,  in  Sale  Hotel,  Sfe, 
Lid,,  supra. 

Where  several  persons  are  liable  in  respect  of  the  same  misfeasance 
or  breach  of  trust  it  is  not  essential  to  proceed  against  them  alL 
British  Guardian  Life,  ^c,  14  0.  D.  335,  341. 

The  following  are  some  of  the  cases  in  which  relief  has  been  given 
under  this  section  or  under  sect.  165  of  the  Companies  Act,  1862,  for 
which  it  was  substituted. 


(A.)  Promotebs,  Beeach  of  Dutt  to  disclose  Aio)  iLLEaimcATB  Gains. 

Promoters  stand  in  a  fiduciary  position  to  the  company  they 
promote,  they  are  boimd  to  make  a  reasonable  use  of  their  powers 
and  to  make  due  disclosure  to  the  company,  and  not  to  take  any 
secret  benefit  or  advantage.  See  Part  I.  of  this  work,  p.  96,  et  seq., 
and  the  cases  following:  Gluckstein  v.  Barnes^  (1900)  A.  0.  240;  Sale 
Hotel  Co.,  W.  N.  (1898)  40  ;  77  L.  T.  681 ;  46  W.  E.  314 ;  Leeds  and 
Hanley  Theatres,  (1902)  2  Oh.  809. 

In  all  these  cases  promoters  were  held  liable  for  breach  of  duty  and 
accountable  for  secret  profits  made  in  promotion.  Ck)mpare  Innes  ^ 
Co.,  (1903)  2  Oh.  254. 

(B.)  Dividends  out  of  Oapital. 

The  payment  of  dividends  out  of  capital  is  regarded  as  a  breach  of 
trust  on  the  part  of  the  directors,  and  accordingly  they  are  jointly  and 
severally  liable  to  make  good  the  amount  with  interest  at  5  per  cent 
per  annum.  Flitcroft^s  case,  21  0.  Div.  520 ;  Re  Alexandra  Palace, 
ibid.  160 ;  Oxford,  ^c.  Society,  35  0.  D.  502 ;  Leeds,  Sfc.  Co.,  36  0.  D. 
787  ;  Municipal  Freehold  Land  Co.  v.  Pollington,  63  L.  T.  238 ;  London 
and  General  Bank  (No.  2),  (1895)  2  Oh.  673 ;  National  Funds  Assurance 
Co.,  10  0.  D.  118,  unless  they  prove  that  the  payment  was  made  in 
the  reasonable  belief  that  it  was  being  made  out  of  profits.  RanceU 
case,  6  Oh.  118 ;  Denham  Sf  Co.,  25  0.  D.  766  ;  approved  Doveyy,  Cory, 
(1901)  A.  0.  35.  And  see  Lucas  v.  Fitzgerald,  20  T.  L.  E.  16; 
Towers  v.  African  Tug  Co,,  16  T.  L.  E.  28. 

And  they  are  liable  not  only  for  what  they  pay  themselves,  but  for 
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the  whole  amount.  "I  do  not  see  how  to  make  any  distinction 
between  what  the  directors  retained  and  what  they  paid  to  other 
shareholders."     Per  CJotton,  L.  J.,  Flitcroft's  case,  21  0.  Div.  536. 

It  is  true  that  a  member  who  receives  a  dividend  knowing  that  it  is 
paid  out  of  capital  may  be  liable  to  make  good  the  amount ;  for  ^*  the 
money  of  a  company  is  a  trust  fund,  because  it  is  applicable  only  to 
the  special  purposes  of  the  company  in  the  hands  of  the  agents  [t.6., 
the  directors]  of  the  company,  and  it  is  in  that  sense  a  trust  fund 
applicable  by  them  to  those  special  purposes ;  and  a  person  taking  it 
from  them,  with  notice  that  it  is  being  applied  to  other  purposes, 
cannot,  in  this  Court,  say  that  he  is  not  a  constructive  trustee."  Per 
Jessel,  M.  R,  Russell  v.  Wakejield  Waterworks^  20  Eq.  479 ;  Holmes 
v.  Newcastle  Co,,  1  0.  D.  682.  But  even  in  such  cases  the  directors 
will  be  primarily  ordered  to  make  good  the  amount,  and  will  be  left 
to  recover  from  the  other  members  if  they  care.  The  order  against 
directors  commonly  reserves  their  right,  if  any,  to  recover  from  the 
members  {National  Funds,  10  0.  D.  118;  Alexandra  Palace  Co,,  20 
0.  D.  149 ;  Moxham  v.  Grant,  (1899)  1  Q.  B.  480),  for  there  are  cases 
in  which  they  can  recover,  e,g,,  where  they  have  openly  and  avowedly 
paid  out  of  capital.  Moxham  v.  Grant,  (1899)  1  Q.  B.  480.  But 
they  cannot  recover  where  the  dividend  has  been  received  on  the  faith 
of  a  representation  by  them  that  it  was  payable  out  of  profits.  Ftxt- 
croft's  case,  21  0.  D.  519;  Re  Denham,  25  0.  D.  750 ;  Wye  Valley  v. 
Hawes,  11  0.  D.  489. 

In  FlitcroJVs  case,  supra,  it  was  .suggested  by  Cotton,  L.  J.,  that  if  the 
coy  was  **  suing  for  the  purpose  of  paying  over  again  to  the  share- 
holders what  the  shareholders  had  already  received,  the  Ct  would  not 
allow  it." 


(C.)  TAznra  Bribes  aito  Commissions  from  Vendors,  Promoters,  or 

Others. 

Secretary  of  the  company,  who  had  acted  for  the  company  on  the 
agreement  with  the  vendor,  ordered  to  pay  full  nominal  value  of  some 
vendor's  fully  paid  shares  forming  part  of  the  consideration  for  the 
sale,  and  agreed  to  be  transferred  to  him  without  the  company's 
knowledge.     McKay's  case,  2  C.  D.  1. 

Similar  order  against  director  who  agreed  with  H.  to  become  such 
on  terms  of  receiving  from  him  fully  paid  qualification  shares,  forming 
part  of  a  consideration  payable  by  the  company  to  H.  for  procuring 
fresh  capitcd.  De  Ruvigne's  case,  5  C.  D.  306.  Similar  order  against 
director  taking  fully  paid  qualification  shares,  forming  part  of  pro- 
moter's consideration,  imder  an  agreement  with  the  company  which  the 
director  took  an  active  part  in  carrying  out.  Pearson's  case,  5  C.  D. 
336.     Similar  order  where  qualification  shares  were  given  to  a  director 
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by  the  yendor  to  the  company.  Metcalfe^ s  case,  13  C.  D.  169.  Order 
against  directors  where,  with  each  other's  knowledge,  qualification 
shares  were  found  by  promoter,  set-off  not  allowed.  Carriage  Co- 
operative Supply  Association,  27  C.  D.  322.  See  also  National  Funds 
Assurance  Co.,  W.  N.  (1876)  192.  Another,  notwithstanding  all  the 
shareholders  knew  of  it.  Postage  Stamp  Automatic  Co.,  (1892)  3  Ch. 
566. 

Director  ordered  to  account  to  company  for  money  paid  as  par  yalue 
by  a  promoter  for  qualification  shares,  pursuant  to  agreement  when 
directorship  was  accepted.  Archer's  case,  (1892)  1  Ch.  322.  Directors 
ordered  to  repay  sums  paid  to  a  promoter  "  for  preliminary  expenses,*' 
out  of  which  the  directors'  qualifications  were  provided.  EngUfield 
Colliery  Co.,  8  0.  D.  388.     (Form  607,  infra.) 

And  see  the  observations  of  Buckley,  J.,  in  Telescriptor  Syndicate, 
(1903),  2  Ch.  174,  and  the  decision  of  the  Court  of  Appeal  in  Imus  Sf 
Co.,  (1903)  2  Ch.  264. 

Measure  of  As  to  the  measure  of  damages  when  shares  have  been  improperly 

^*°**^^-         received,  see  Shaw  v.  Holland,  (1900)  2  Ch.  305. 

(D.)  DlSBEOABD  OF  LtVESTMENT  ClAUSES. 

Orders  on  directors  to  pay  half-share  of  premiums  which  ought  to 
have  been  invested.  National  Funds  Co.  (Form  612,  infra)  ;  British 
Guardian,  Sfc.  Co.,  14  C.  D.  335.  As  to  advances  by  banks,  see 
National  Bank  of  Wales,  supra. 


(E.)  Paying  away  Funds  op  thb  Company  withoxjt  fbofeb  inqttiby 

AND  FOB  TJLTEA  VIBB8  PUBPOSBS. 

Englefield  Co.,  8  C.  D.  388,  Form  607,  infra;  Margetti^s  case,  28 
W.  B.  541  ;  and  see  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  (1899) 
2  Ch.  392. 

(F.)   DiBECTOBS  ABUSING  THEIB  FoWEBS,  e.g., 

(a)  By  taking  •undue  remuneration.  Public  Supply  Association, 
W.  N.  (1880)  106;  George  Newman  Sf  Co,,  (1895)  1  Ch.  674  ;  Mer- 
chants Fire  Office  v.  Armstrong,  17  T.  L.  E.  709 ;  Oxford  Benefit,  ^c. 
Society,  35  C.  D.  502 ;  Leeds,  Sfo.  Society  v.  Shepherd,  36  0.  D.  787 ; 
Whitehall  Court,  56  L.  T.  280.  See  Shaw  v.  Holland,  (1900)  2  Ch. 
305,  as  to  directors'  liability  to  account  for  profits  on  shares  improperly 
allotted  to  them.  London  and  Colonial  Finances  Corporation,  (1897) 
77L.  T.  146;  13  T.  L.  E.  576. 

(b)  By  favouriug  themselves  by  not  making  calls  on  their  shares. 
Alexander  v.  Automatic  Telephone  Co.,  (1900)  2  Ch.  56. 
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(G.)  Othee  ultra  vires  Acts  whereby  Loss  has  been  occasioned  to 

THE  Company. 

Hirsche  y.  SimSf  (1894)  A.  C.  654  (issue  of  shares  at  a  discoiint); 
London  Trust  Co.y.  Mackensie,  W.  N.  (1893)  9  (excessive  consideration 
under  ultra  vires  agreement) ;  Faure  Electric,  40  C.  D.  141  {ultra  vires 
commission). 

(H.)  Negligence. 

Oases  of  negligence  may  be  brought  under  the  section,  e.p,,  pro- 
moters who  neglect  to  make  the  disclosure  which  it  is  their  duty  to 
make.  Leeds  and  Hanley  Theatres  Co,,  (1902)  2  Oh.  809.  Auditors 
who  neglect  their  duties.  London  and  General  Bank,  No.  2,  ( 1 895)  2  Oh. 
673,  and  compare  this  with  Kingston  Cotton  Mill  Co,,  No.  2,  (1896)  2  Oh. 
283.  Directors  who  neglect  their  duties.  As  to  the  liability  of 
directors  for  negligence,  see  Part  I.  of  this  work,  8th  edition,  p.  604, 
and  Oompany  Law,  4th  edition,  p.  166. 

It  is  commonly  argued  that  a  director  is  not  liable  for  negligence 
unless  it  is  "gross"  negligence,  and  Turquand  v.  Marshall,  (1869) 
4  Oh.  376,  and  Overend,  Gumey  Sf  Co,  v.  Gibb,  L.  E.  5  H.  L.  480,  are 
referred  to  as  authorities  for  the  proposition ;  but  the  first  of  these 
oases  merely  decided  that  a  director  is  not  liable  for  a  mere  error  of 
judgment,  and  the  second  carried  the  matter  no  further.  The  decision 
turned  on  a  point  of  pleading.  The  bill  did  not  allege  negligence. 
It  alleged  certain  facts  which  were  quite  consistent  with  the  loss 
having  been  occasioned  by  an  error  of  judgment  on  the  part  of  the 
directors ;  their  good  faith  was  not  impeached,  and  the  decision  (or 
demurrer)  was  that  no  case  for  relief  was  alleged.  No  doubt,  in  the 
speeches  of  the  learned  lords  who  took  part  in  the  decision,  the  expres- 
sion '*  g^oss "  negligence  was  used ;  but  there  was  no  decision  that 
there  had  been  negligence  but  not  gross  negligence. 

"Gross  negligence,"  remarked  Eolfe,  B.,  in  Wilson  v.  Brett,  11 
M.  &  W.  115,  **is  the  same  thing  as  negligence  with  the  addition  of 
a  vituperative  epithet,"  and  the  epigram  was  cited  with  approval  by 
Willes,  J.,  in  Grill  v.  General,  Sfc.  Co,,  L.  E.  1  0.  P.  603;  affirmed 
L.  E.  3  0.  P.  476 ;  and  Erie,  0.  J.,  referring  to  this  expression,  35 
L.  J.  0.  P.  324,  said :  **  I  advisedly  abstained  from  using  a  word  to 
which  I  can  attach  no  definite  meaning."  So,  too,  whore  a  learned 
judge  (Eomer,  L.  J.,  then  J.)  in  his  evidence  before  the  Select  Oom- 
mittee  of  the  House  of  Lords  on  the  Oompanies  Bill  (22  March,  1897), 
cited  Overend,  Gumey  Sf  Co,  v.  Gibb,  as  deciding  that  directors  are 
only  liable  for  gross  negligence,  the  Lord  Ohancellor  (Lord  Halsbury) 
said  he  was  afraid  he  could  not  assent  to  that  view  of  what  the  Court 
laid  down,  and  indicated  his  own  opinion  that  directors  were  liable  for 
negligence.  Nevertheless,  Eomer,  L.  J.,  subsequently,  in  Lagunas 
titrate  Co,  v.  Lagunas  Syndicate,  (1899)  2  Oh.  892,  considered  that 
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the  expression  had  its  use,  and  it  appears  in  the  judgment  of  the 
Court  of  Appeal  in  National  Bank  of  Wales,  (1899)  2  Ch.  629, 672,  674, 
though  not  in  the  House  of  Lords  in  the  appeal  Dovey  v.  Cory,  (1901) 
A.  C.  35.  See  its  use  defended  by  Lord  Chelmsford  in  Gihlin  v. 
McMullenj  L.  R.  2  P.  C.  317,  336.  Negligence  is  the  absence  of  such 
care  as  may  reasonably  be  expected ;  and  what  is  negligence  is  to 
be  determined  with  regard  to  all  the  circumstances  and  as  regards 
directors  to  the  character  of  the  business,  the  number  of  directors^  the 
provisions  of  the  regulations,  the  ordinary  practice  of  directors,  the 
extent  of  knowledge  and  experience  of  the  particular  director,  the 
charactor  of  the  employes,  and,  in  a  word,  all  the  special  circumstances 
of  the  case.  See  Lagunas  Nitrate  Co,  y.  Lagunas  Syndicatey  (1899) 
2  Ch.  392;  Dovey  v.  Cory,  (1901)  A.  C.  35;  and  in  0.  A.,  National 
Bank  of  Wales,  (1899)  2  Ch.  629.  Thus,  directors  are  entitled  to  rely 
on  the  trusted  officials  of  the  company,  Dovey  v.  Cory,  (1901)  A-  C. 
35 ;  Ranee* s  case,  6  Ch.  118  :  and  if  they  are  misled  they  are  not  to  be 
treated  as  negligent.  Compare  this  with  Joint  Stock  Discount  Co.  v. 
Broum  (1869),  8  Eq.  381. 

And  where  directors  in  the  exercise  of  their  discretion  omit  to  do 
certain  things,  e,y,  to  enforce  calls,  Liverpool  Household  Stores  (1890), 
59  L.  J.  Ch.  618 ;  or  to  sue  for  a  debt,  Forest  of  Dean  Co.  (1878),  10 
C.  D.  450 ;  they  are  not  to  be  treated  as  negligent.  If,  however,  they 
do  not  exercise  their  discretion,  the  case  may  be  different.  New 
Mashonaland  Co.,  ( 1 892)  3  Ch.  577.  Non-attendance  at  board  meetings 
is  not  necessarily  negligence.     Marquis  of  Bute^s  case,  ( 1 892)  2  Ch.  1 00. 

When,  under  a  resolution  of  the  company,  it  was  the  duty 
of  the  directors  to  invest  certain  premiums  as  security  for  policy 
holders,  the  omission  to  perform  this  duty  was  held  to  be  negligence 
for  which  they  were  liable.     British  Guardian  Life,  ^c,  14  0.  D.  335. 

Who  are  Officers. 

Bankers.  Bankers  of  a  company  are  not  its  officers :  Imperial  Land  Co.  of 

Marseilles,  10  Eq.  289. 

Trostees  of  And  it  seems  that  the  trustees  of  a  covering  deed  to  secure  debentures, 

ooTeringdeed.  ^^^j^  when  appointed  by  the  company  giving  the  debentures  and  deed, 
are  not  officers  of  the  company  within  sect.  10  of  1890.  Per  North,  J., 
in  Astley  v.  New  Tivoli,  Limtd,  (1899)  1  Ch.  151,  154. 

Solioitorg.  Primd  facte  the  company's  solicitor  is  not  an  officer  within  this  section 

( Great  Wheal  Polgooth  Co.,  uhi  supra  ;  Great  Western  Forest  of  Dean 
Co.,  31  C.  D.  496) ;  but  he  may  be,  e.g.,  when  he  does  all  the  work 
for  a  fixed  salary.     Liberator  Building   Society,  71  L.  T.  406.     An 

Auditors.  auditor  is  an  officer  when  appointed  under  the  provisions  now  conmionly 
inserted  in  articles  of  association,  i.^.,  substantially  the  same  as  those 
in  Table  A.  to  the  Act  of  1862,  whether  the  company  is  a  limited  bank 
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under  tHe  Ck)mpaiiies  Act,  1879  {London  and  General  Bank^  (1895) 
2  Ch.  166),  or  an  ordinary  trading  company.  Kingston  Cotton  Mill  Co. 
(1),  (1896)  1  Oh.  6.  But  every  auditor  i»  not  an  officer,  and  certainly 
not  an  accountant,  who  is  casually  called  in  to  audit  accounts  or  prepare 
a  balance  sheet,  but  not  appointed  in  the  manner  pointed  out  by  the 
articles.  Western  Counties,  ^c.  Co,,  (1897)  1  Ch.  617.  As  to  what 
acts  constitute  misfeasance  on  the  part  of  an  auditor,  see  London  and 
General  Bank  (2),  (1895)  2  Ch.  673;  Kingston  Cotton  Mill  Co.  (2), 
(1896)  2  Ch.  279 ;  Thomas  v.  Devonport  Corporation,  (1900)  1  Q.  B.  16. 

Delay  and  Set-o£ 

As  to  delay  barring  a  claim,  see  Metropolitan  Bank  y.  Heiron,  5  Ex.  Belay 
Div.  319;    Alexandra  Palace   Co.,  21  C.  D.  149;    London  Financial 
Association  v.  Kelk,  26  C.  D.  766 ;  Fitzroy  Bessemer  Co.,  50  L.  T.  144 ; 
Re  Sharpe,  (1892)  1  Ch.  154. 

Where  more  than  six  years  have  elapsed  after  a  breach  of  trust  Statute  of 
which  is  not  fraudulent,  sect.  8  of  the  Trustee  Act,  1888,  is  avaHable  I^imitotionB. 
as  a  defence.     Lands  Allotment  Co.,  (1894)  1  Ch.  616. 

But  not  in  respect  of  dividends  received  by  a  director.  National 
Bank  of  Wales,  (1899)  2  Ch.  629,  663. 

Or  when  the  claim  is  founded  on  fraud  or  fraadulent  breach  of  trust. 
SaU  Hotels  Co.,  W.  N.  (1897)  174. 

Where  a  director  was  ordered,  under  sect.  165  of  1862,  to  pay  the  full 
nominal  value  of  the  shares,  it  was  held  that  he  was  not  '^a  trustee  or 
person  acting  in  a  fiduciary  capacity,'*  within  the  third  exception  to 
sect.  4  of  the  Debtors  Act,  1869,  and  accordingly  could  not  be  committed 
to  prison  for  default  in  paying.     Diamond  Fuel  Co.  (2),  13  0.  D.  815. 

No  set-off  is  allowed  upon  a  proceeding  under  this  section.  Flitcro/t*s  Set-off. 
case,  21  0.  D.  519  ;  Anglo-French  Society,  21  0.  D.  492 ;  Milan  Tram- 
wags,  25  0.  D.  587 ;  see,  however,  Cardiff  /Savings  Bank,  45  0.  D.  537. 

The  applicant  must  show  not  only  that  loss  has  been  occasioned  by  Applicant's 
the  misfeasance  or  breach  of  trust,   but  that  he  has  an  interest.  i^*«>^t- 
Bentinck  v.  Fenn,  12  A.  0.  652. 

Procedure  in  Winding-up  for  Misfeasance. 

E.  71  of  1908. — (1.)  An  application  under  sect.  10  of  the  Companies  (Winding-  How  applica- 
op)  Act,  1890,  8haU  in  any  Ck>art  other  than  the  High  Court  be  made  bj  motion  to  tion  made, 
the  Court.    In  the  High  Court  the  application  shall  be  made  by  a  sammons  return- 
able in  the  first  instance  in  chambers,  in  which  summons  shall  be  stated  the  nature 
of  the  declaration  or  order  for  which  application  is  made  and  the  grounds  of  the 
application,  and  which  summons,  unless  otherwise  ordered  by  the  Court,  shall  be 
senred  in  the  manner  in  which  an  originating  summons  is  required  by  the  Rules  of 
the  Supreme  Court  to  be  seryed  on  every  person  against  whom  an  order  is  sought, 
not  less  than  eight  days  before  the  day  named  in  the  summons  for  hearing  the 
application.    Where  the  application  is  made  by  the  official  receiver  or  liquidator,  he  Report  of 
may  make  a  report  to  the  Court  stating  any  fiiots  and  information  on  which  he  official 
proceeds  which  are  verified  by  affidavit,  or  derived  from  sworn  evidence  in  the  '^o^i^©'* 
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prooeediogs.  Where  the  application  is  made  by  any  other  person  it  shall  be  supported 
by  affidavit  to  be  filed  by  him.     [R.  7  of  1890,  Yaried.] 

(2.)  On  the  return  of  the  summons  the  Court  may  giye  such  directions  sm  it  shall 
think  fit  for  the  hearing  of  the  summons  before  the  judg^  in  Court,  the  taking  of 
evidence  wholly  or  in  part  by  affidavit  or  orally,  and  the  cross-examination  either 
before  the  judge  on  the  hearing  in  Court  or  in  chambers  of  any  deponents  to 
affidavits  in  support  of  or  in  opposition  to  the  application.     [New  in  1903.] 


Copy 
affidavit. 


The  report,  except  so  far  as  it  is  supported  by  affts  or  depositions, 
is  not  evidence  against  the  respondents. 

As  to  the  costs  of  the  report,  see  Anglo-Austrian,  Sfc,  Union,  (1894) 
2  Ch.  622. 

B.  72  of  1908. — Where  the  application  is  made  by  motion,  notice  of  the  intended 
motion  shall  be  served  on  every  person  against  whom  an  order  is  sought,  not  less 
than  eight  days  before  the  day  named  in  the  notice  for  hearing  the  motion.  A  copy 
of  every  report  and  affidavit  intended  to  be  used  in  support  of  the  motion  shall  be 
served  on  every  person  to  whom  notice  of  motion  is  given  not  less  than  four  days 
before  the  hearing  of  the  motion.    [Formerly  R.  79  of  1890.] 


DedaratioD. 


Evidence  of 
depositions 
at  public 
examination. 


Even  before  the  Eules  of  1903  the  summons  usually  sought  a  decla- 
ration of  liability.  See  Form  605  and  orders  below,  and  British 
Guardian,  14  C.  D.  335  ;  Briiish  Seamless  Co.,  17  Oh.  D.  470;  Alex- 
andra Palace  Co,,  ubi  supra. 

As  to  the  case  which  the  summons  should  disclose,  see  B.  71  (1)  of 
1903,  supra,  and  Form  605,  infra. 

B.  78  of  1903. — Where  in  the  course  of  the  proceedings  in  a  winding-up  by  tiie 
Court  an  order  has  been  made  for  the  public  examination  of  persons  named  in  the 
order  pursuant  to  sect.  8  of  the  Act  of  1890,  and  it  appears  from  the  examination  that 
the  persons  examined,  or  some  of  them,  have  nmiapplied,  or  retained,  or  become 
liable  or  accountable  for  moneys  or  property  of  the  company,  or  been  guilty  of 
misfeasance  or  breach  of  trust  in  relation  to  the  company,  then  in  any  proceedings 
subsequently  instituted  under  sect.  1 0  of  the  said  Act  for  the  purpose  of  examining  into 
theconductof  thesaid  persons,  or  any  of  them,  and  compelling  repayment  or  restoration 
to  the  company  of  any  moneys  or  property,  or  contribution  by  way  of  oompensatioii  to 
the  assets  of  the  company  by  such  persons  or  any  of  them,  the  verified  notes  of  the 
examination  of  each  person  who  was  examined  under  the  order  shall,  subject  as 
hereinafter  mentioned,  and  to  any  order  or  directions  of  the  Court  as  to  the  manner 
and  extent  in  and  to  which  the  notes  shall  be  used,  and  subject  to  all  just  exceptions 
to  the  admissibility  in  evidence  against  any  particular  person  or  persons  of  any  of 
the  statemeots  contained  in  the  notes  of  the  examinations,  be  admissible  in  evidence 
agaimt  any  of  the  persons  against  whom  the  application  is  made  who,  under  sect,  So/  the 
said  Act  and  the  order  for  the  public  examination,  was  or  had  the  opportunity  of  being 
present  at  and  taking  part  in  the  examination.  Provided  that  before  any  such  notes  of 
a  public  examination  shall  be  used  on  any  such  application,  the  person  intending  to 
use  the  same  shall,  not  less  than  fifteen  days  before  the  day  appointed  for  hearing 
the  application,  give  notice  of  such  intention  to  each  person  against  whom  it  is 
intended  to  use  such  notes,  or  any  of  them,  specifying  the  notes  or  parts  of  the 
notes  which  it  is  intended  to  read  agfainst  him,  and  furnish  him  with  copies  of  such 
notes,  or  parts  of  notes  (except  notes  of  the  person's  own  depositions),  and  provided 
also  that  every  person  against  whom  the  applicatioa  is  made  shall  be  at  libo^  to 
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oroBs-examine  or  re-examine  (as  the  case  maj  be)  any  person  the  notes  of  whose 
examination  are  read,  in  all  respects  as  if  such  person  had  made  an  affidavit  on  the 
application.     [Formerly  R.  27  of  April,  1892.] 

Ab  to  the  portion  of  the  above  rule  in  italics,  sect.  8  (7)  of  1890  says  How  far 
that  the  notes  of  examination  "  shall  be  read  over  to  or  by,  and  signed  J|^J^^^j^ 
by  the  person  examined,  and  may  thereafter  be  used  in  evidence  persons, 
against  him." 

As  against  others  the  deposition  can  only  be  treated  as  an  affidavit, 
1.0.,  the  deponent  must  be  produced  for  cross-examination.  London 
and  General  Bank,  W.  N.  (1894)  101 ;  and  compare  In  re  JBrunner, 
19  Q.  B.  D.  572,  in  which  Cave,  J.,  pointed  out  the  injustice  and 
hardship  which  would  be  likely  to  result  if  the  answers  of  a  bankrupt 
at  his  public  examination  were  held  admissible  as  against  persons  not 
present. 

Some  doubts  have  been  expressed  as  to  whether  the  portion  of  the 
rule  in  italics  is  not  ultra  vires ;  but  see  Institute  of  Patent  Agents  v. 
Lockwood,  (1894)  A.  0.  347,  and  London  and  General  Bank,  supra. 

As  to  using  a  private  examination  for  the  purpose  of  obtaining 
discovery  in  aid  of  other  litigation  between  the  company  and  the 
examinee  or  other  persons,  see  North  Australian  Territory/  Co.,  45 
Ch.  Div.  87;  Archer's  case,  W.  N.  (1901)  236,  247.  As  to  using  a 
private  examination  to  obtain  materials  for  a  public  examination,  see 
Ex  parte  Barnes,  (1896)  A.  C.  146,  157. 

As  to  ordering  production  of  documents  sent  in  for  income  tax 
purposes,  see  Joseph  Hargreaves,  Ltd,,  (1900)  1  Ch.  347. 

A  daim  imder  the  section  is  a  chose  in  action,  which  may  be  sold  Trafficking  in 
and  assigned  under  sect.  95  of  1862.  Park  Gate  Co.,  17  Ch.  D.  234.  "^^ 
In  Wood  V.  Woodhouse  and  Rawson  United,  W.  N.  (1896)  4,  an  order 
was  made  for  sale  of  the  right  to  take  proceedings.  A  sale  was 
effected,  and  proceedings  were  commenced  but  compromised.  Accord- 
ingly, parties  who  are  liable  to  proceedings  under  that  section 
sometimes  find  it  worth  while  to  buy  the  whole  assets,  paying  a 
composition  to  creditors,  and  the  costs  of  the  winding-up. 

As  to  the  costs  allowed  on  a  misfeasance  summons,  see  Anglo-  Costs. 
Austrian,  Sfc.    Union,  (1894)  2   Ch.  622,  and  consequent  new  ndes, 
infra,  p.  657. 

As  to  allowing  costs  of  two  counsel  where  a  person  is  charged  with 
breach  of  trust,  see  Re  Haddock,  Butt  v.  Wright,  (1899)  2  Ch.  588. 

An  allegation  of  fraud  is  not  in  itself  a  special  ground,  within 
Ord.  LXY.  r.  9,  sufficient  to  enable  the  Court  to  order  costs  to  be 
paid  on  the  higher  scale,  although  the  action  be  one  which  involves 
a  great  deal  of  investigation  and  a  lengthy  trial.  Assets  Development 
Company  v.  Close  Brothers  ^  Co.,  (1900)  2  Ch.  717. 

And  as  to  payment  of  costs  when  all  the  assets  are  covered  by,  but 
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are  insufficient  to  pay  off  in  full,  the  debentures,  see  Anglo- Austrian 
Printing,  Sfc,  Union,  (1895)  2  Ch.  891. 

Sometimes  it  is  desirable  to  join  a  creditor  witb  the  liquidator  in 
the  application.     British  Guardian  Life,  14  C.  D.  835. 
Interest.  As  to  the  Court's  power  to  allow  interest,  see  supra,  p.  612.    It  is 

usually  at  the  rate  of  5  p.c.p.a.  (see  Forms  607,  609,  610,  611,  626), 
but  occasionally  only  4  p.c.  is  allowed.  See  Forms  611b,  616,  and 
Oxford  Building  Society,  35  C.  D.  502 ;  Whitehall  Court,  56  L.  T.  280. 


Form  803.  Let  all  parties  concerned  (Form  10),  on  the  part  of  A.  B.,  the 
off  recr,  and  as  such  the  liqr  of  the  above-named  coy,  that  the 
applicant  may  be  at  liberty,  &c.  [e.g.,  as  in  the  following  order],  and 
that  the  applicant  may  be  indemnified  in  such  manner  as  the  Ct  may 
direct  against  any  costs  to  be  incurred  by  him  in  such  proceedings  out 
of  the  assets  of  the  above-named  coy. 


Sammons  by 
official 
receiver  for 
liberty  to 
proceed  for 
misfeasance. 


Keportto 
Board  of 
Trade. 


Before  the  official  receiver  takes  proceedings  under  sect.  10,  he  makes  a  report  to 
the  Board  of  Trade  as  to  tbe  proposed  proceedings,  which  is  accompanied  with 
copies  of  his  draft  report  to  the  Gonrt  of  the  summons  proposed  to  be  issued,  and 
of  the  application  for  authority  to  employ  a  solicitor.  A  minute  by  the  Board  of 
Trade  is  then  annexed,  which  is  noted  and  returned  to  the  Inspector-Gkneral  in 
Companies  Liquidation.  See  New  Zealand,  ^.  Co.,  W,  K.  (1894)  200,  as  to  the 
official  receiver's  duty  to  apply  to  the  Board  before  taking  proceedings. 


Order  on 
above  sum< 
mens. 


Form  604.  Upon  the  applicon  of  0.  J.  S.,  the  off  recr  and  liqr  of  the  above- 
named  coy,  by  simimons  dated  24th  June,  1892,  and  upon  hearing 
coimsel  for  the  applicant,  and  upon  reading  the  order  to  wind  up 
dated  the  2nd  of  May,  1891,  and  the  afPt  of  S.,  filed  24th  of  June, 
1892,  and  the  exhibits  therein  referred  to.  It  is  ordered  that  the 
applicant  be  at  liberty  to  institute  and  prosecute  proceedings  under 
sect.  10  of  the  Cos  (Winding-up)  Act,  1890,  against  H.  B.,  of  &c.,  the 
promoter  and  one  of  the  directors  of  the  above-named  coy,  and  0.  D. 
and  £.,  directors  of  the  above-named  coy,  or  any  of  them  as  he  may 
be  advised,  but  such  proceedings  are  not  to  be  heard  until  after  the 

trial  of  certain  criminal  proceedings  now  pending  against  the  sd , 

and (with  others),  arising  out  of  the  winding-up  proceed- 
ings '*  In  the  matter  of  the Co.,  lamtd."    And  it  is  ordered  that 

the  applicant  be  indemnified  against  any  costs  to  be  incurred  by 
him  in  such  proceedings  out  of  the  assets  of  the  above-named  ooy. 
Anglo'Austrian  Printing,  Sfc.  Union  (1891).  A.  0120.  28th  June,  1892. 
Eegistrar. 


Form  605.  Formal  parts :  see  p.  38. 

'^^^^ that  it  may  be  dedared  that  A.  is  liable  to  contribute  to  the  assets  of 

under  sect.       the  coy  the  sum  of /.,  as  compensation  for  his  misfeasanoe  in 

10  of  1890. 
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aooeptmg,  whilst  a  director  of  the  coy,  certain  bonus  shares  from 
A.  B.,  the  vendor  to  the  coy.  And  that  the  sd  A.  may  be  ordered, 
within  four  days  after  the  service  on  him  of  the  order  to  be  made 

hereon,  to  pay  the  sd  sum  of L  to  the  applicant  as  such  off  liqr, 

and  that  the  sd  A.  may  also  be  ordered  to  pay  the  costs  of  this 
applioon. 

The  smmnons  must  state  very  clearly  the  nature  of  the  daim.  See  R.  71  (1)  of 
1903,  tupra,  p.  619. 

Even  before  that  role  it  was  held  that,  primd  facie,  the  snmmoDS  ought  to  gire  to 
the  respondents  fair  notice  of  the  transactions  impeached,  and  the  grounds  of 
impeachment,  and  that,  at  any  rate,  the  affidavits  should  formulate  the  applicant's 
case  and  state  whether  he  claimed  in  respect  of  breach  of  trust,  misfeasance,  fraud, 
neglig^ence,  or  how  otherwise.  New  Mashonaland  Co.,  (1892)  3  Ch.  D.  577  (in  which 
case  tlie  aboye  form  was  approred  by  Yaughan  Williams,  J.).  But  as  to  alleging 
fraud,  see  Sale  SoUl,  ^e.,  Limtd.,  supra.  As  to  the  inconvenience  of  inserting 
alternative  claims,  see  Wragg,  ZinUd.,  (1897)  1  Ch.  796,  801. 

Although  cases  against  different  respondents  must  not  be  mixed  up  in  an  oppres- 
sive  way,  the  respondent  must,  as  a  general  rule,  ascertain  what  part  of  the 
liquidators*  evidence  affects  him.  Mutual  Society,  22  Ch.  D.  714.  The  liquidators 
will  not,  in  the  absence  of  special  circumstances,  be  required  to  make  an  affidavit  of 
documents,  but  must  produce  those  which  the  respondent  requires  to  see.    Ibid, 


Let,  &c.,  on  the  hearing  of  an  applicon  on  the  part  of  the  above-   Form  606. 
named  pits  in  the  second  aboye-mentd  action,  as  holders  of  debentures  Summons 
of  the  above-named  coy,  that  they  may  be  at  liberty  to  attend  the  forli^rty 
proceedings  instituted  by  C.  J.  8.,  the  off  recr  and  liqr  of  the  above-  proceedings 
named  coy,  under  sect.  10  of  the  Cos  Winding-up  Act.  under  sect. 

And  that  the  sd  off  recr  and  liqr  may  be  directed  to  give  notice  from 
time  to  time  to  Messrs.  A.  and  B.,  of,  &c.,  the  applicants'  solors,  of  all 
proceedings  to  be  had  and  taken  under  the  sd  applicon,  and  otherwise 
in  and  about  the  sd  liquidation  until  further  order. 

And  that  the  costs  of  and  consequent  upon  this  applicon  may  be 
costs  in  the  above-mentd  action  of  B.  v.  A,  Co,,  and  be  added  to  the 
applicants'  securities,  and  the  principal  and  interest  due  on  their 
securities. 

As  to  entering  the  name,  &o.  of  the  person  having  liberty  to  attend,  see  B.  135  (3) 
of  1903,  supra,  Chap.  XIV. 


Upon  the  applicon  of ,  the  off  liqr,  &o.,  Declare  that  the  sd   Form  607. 

0.,  H.,  P.,  S.,  and  W.,  directors  named  in  the  prospectus  of  the  sd  ^^.    . 
coy,  are  jointly  and  severally  liable  to  pay  the  sum  of  3,000/.,  being  repayment 
the  balance,  after  giving  credit  for  the  sum  of  500/.  already  received  ?*  mo»«y 
by  the  sd  off  liqr,  of  the  sum  of  3,500/.,  the  amount  pd  to  S.  in  pa&for 
respect  of  preliminary  expenses,  and  retained  or  applied  by  the  sd  8.  prelin^i^*^ 
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for  purposes  other  than  preliminary  expenses  properly  payable,  together 
with  interest  at  the  rate  of  5  p.cp.a.  on  the  sd  3,500/.  from  the  respiTO 
dates  of  the  payment  of  the  cheques  to  the  sd  8.,  as  shown  by  the  sd 
a£Et  of,  &o.,  as  follows :  namely,  1,200/.  on,  &c.  [am/  so  forth'\.  And 
order  that  the  sd  C,  &c.  do,  within  fourteen  days  from  the  date  of  this 
order,  or  within  four  days  after  service  of  this  order,  jointly  and 
severally  pay  the  amount  of  the  sd  sum  of  3,000/.,  and  such  interest 
as  afsd,  to  the  sd  S.,  the  off  liqr  of  the  sd  coy.  And  order  that  the  sd 
0.,  &c.  do  pay  to  the  sd  off  liqr  the  costs  of  and  incident  to  this  applioon 
and  consequent  thereon,  such  costs  to  be  taxed,  &c.  EngUfiM  Colliery 
Co.,  Malins,  V.-O.,  28th  July,  1877 ;  8  0.  Div.  388.    A.  1720. 


Form  608.       Upon  the  applicon  of  the  off  liqr,  It  is  ordered  that  A.,  B.^  C.  and 
Order  against  I^*  do,  within  seven  days  after  service  of  this  order,  pay  to  the  sd  A.  C, 

directors  to      ag  q^^  ^ff  liqr,  500/.  received  by  the  sd  A.,  B.,  0.  and  D.,  or  some  or 

repay  moneys. 

one  of  them,  for  unpaid  calls  on  shares  after  the  date  of  the  presenta- 
tion of  the  peton  to  wind  up  the  sd  coy.  Globe  New  Patent,  M.  E., 
nth  April,  1876.    A.  807. 

This  order  was  probably  made  under  sects.  153,  165  of  1862,  against  direotora. 
They  had  applied  the  money  in  paying  their  own  fees.  See  also  Ifeath  Sarbour,  ^. 
Co.y  56  L.  T.  726 ;  and  compare  with  Civil  Service  Co,,  58  L.  T.  220 ;  and  see 
Wathington  Diamond  Co,,  (1893)  3  Gh.  95,  and  notes  to  Form  614. 


Form  609.  Upon  the  applicon  of  the  liqr,  The  Ct  doth  order  and  declare  that 
Order  against  the  sd  N.  appropriated  to  his  own  account  of  the  moneys  of  the  coy  the 
manager.  following  sums,  viz.,  &c. ;  and  that  he  has  become  liable  and  account- 
able to  the  sd  coy  for  such  sums,  together  with  interest  thereon  resply 
at  the  rate  of  5  p.cp.a.  from  the  afsd  dates  until  payment.  And 
order  for  payment  on  or  before  25th  March,  1885,  or  subsequently 
within  four  days  after  service  and  costs.  Nicholson^s  Discount  Co., 
Chitty,  J.,  11th  March,  1885.  B.  302.  And  see  the  order  of  Vaughaa 
Williams,  J.,  in  Kingston  Cotton  Mill  Co.  (0098  of  1894). 


Form  610.  Upon  the  applicon  by  summons  dated,  &c.,  of  8.,  the  off  recr  and 
Oj^erfor  ^V  ^^  *^®  above-named  coy,  for  an  order  {inter  alia)  that  it  might  be 
repayment  declared,  &c.,  and  upon  hearing,  &o.,  declare  that  the  sd  respts, 
divid^suid  ^'  ^-  ^^^  ^'9  were  guilty  of  misfeasances  and  breaches  of  trust  in 


extra  re-  relation  to  the  above-named  coy,  and  have  become  jointly  and  severally 

liable  by  reason  thof  to  contribute  the  several  simis  hnf  ter  mentd  to  the 
assets  of  the  above-named  coy,  and  order  that  the  sd  respts,  J.  L. 
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and  P.,  do  on  or  before  7tli  March,  1894,  or  subsequently,  within 
four  days  after  service  of  this  order  ujMm  them  resply,  jointly  and 
severally  pay  to  the  sd  S.,  as  such  off  recr  and  liqr  as  afsd,  the  follow- 
ing sums  (that  is  to  say): — (1)  10,000/.  wrongfully  pd  to  and  reed 
by  the  sd  B.  on  or  about  13tti  Aug.  1890,  as  afsd,  and  (2)  the  sum 
of  2,150/.  I2s,  le/.  pd  on  or  about  26th  Sept.  1890,  to  the  shareholders 
of  the  above-named  coy  as  dividends  as  afsd,  together  with  interest  on 
the  sd  sums  resply  at  the  rate  of  51.  p.c.p.a.  from  the  afsd  dates ;  and 
order  that  the  sd  respts,  J.  L.  and  P.,  do  on  or  before  7th  March, 
1894,  or  subsequently,  within  four  days  after  service  of  this  order 
upon  them  resply,  jointly  and  severally  pay  to  the  sd  8.,  as  such  off 
recr  and  liqr  as  afsd,  the  sum  of  466/.  ISs,  4d.  pd  on  or  about  24th 
Oct.  1890,  to  the  directors  of  the  above-named  coy  as  additional 
directors'  fees  as  afsd,  together  with  interest  thereon  at  the  rate  of 
5  p.c.p.a.  from  the  sd  24th  Oct.  1890;  and  order  that  the  sd  respts, 
J.  L.  and  P.,  do  jointly  and  severally  pay  to  the  sd  S.  his  costs  of  this 
applicon  (such  costs  to  be  taxed),  except  so  far  as  the  same  have  been 
increased  by  adding  the  sd  B.  as  a  respondent  to  this  applicon,  and 
excepting  that  the  sd  S.  is  to  give  credit  for  what  he  shall  have 
received  from  O.  in  respect  of  the  costs  directed  to  be  taxed  and  pd  by 
him  under  the  sd  order  dated  3rd  Aug.  1893.  Anglo-Austrian,  SfCt 
Co.,  Vaughan  Williams,  10th  Feb.  1894. 


ITpon  the  applicon  of  B.,  the  liqr  of  the  above-named  coy,  &c.,  and   Form  611 
the  Ct  being  of  opinion  that  the  persons  named  in  the  schedule  hereto  q^^ 


on 
are  j  ointly  and  severally  liable  to  refund  the  sum  of  900/.  in  respect  directors  to 

of  moneys  of  the  sd  coy  improperly  retained  by  them  while  directors,  ^^^J^riy*^* 

for  the  purpose  of  paying  up  the  twenty  shares  held  by  each  of  them  retained  to 

therein,  and  interest  thereon  as  hnftr  mentd,  Order  that  the  sd  several  ^^^twns 

persons  named  in  the  schedule  hereto  pay  to  the  sd  B.,  the  liqr  of  the 

sd  coy,  at  his  office.  No.  — , Street,  &c.,  within  four  days  after  the 

service  of  this  order  on  each  of  them  resply,  the  sum  of  1,053/.  13«.  Trf., 

being  the  sd  stmi  of  900/.  so  retained  by  them  as  directors,  with  the 

sum  of  153/.  IZs,  Id,  for  interest  less  income  tax,  due  to  the  date  of 

this  order,  at  the  rate  of  5  p.c.p.a.,  from  the  date  when  the  sd  moneys 

making  up  the  sd  sum  of  900/.  were  resply  retained,  after  deducting 

income  tax.    And  order  that  the  sd  several  persons  named  in  the  sd 

schedule  do  also  pay  to  the  sd  B.  interest  at  the  rate  afsd  on  the  sd 

900/.  from  the  date  of  this  order  until  payment.    Patent  Cocoa  Fibre 

Co.,  Bacon,  V.-O.,  1878.    B.  645. 

Ab  io  income  tax,  see  National  Bank  of  Wales,  Exports  Cory,  (1899)  2  Oh.  629. 
P.  8  8 
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Form  811a.  The  applicon  by  originating  summons  dated  &c.,  of,  &c.,  wlio  are 
Order  ajrainst  creditors  of  the  above-named  coy,  that  it  might  be  declared  (1)  that 
directors  in      the  payment  of  a  sum  of  1,500/.  by  the  sd  coy  to  S.  on  or  about  the 

«^Wm  ^^  ^^^'  ^^^^»  ^*®  ^^^^^  ^*''^'  **^®  ^^  ^y  *^^  invalid,  or  was  amis- 
payments.  feasance  and  misapplication  of  the  funds  of  the  sd  coy,  and  that  the 
sd  S.  is  liable  to  repay  the  sd  sum  with  interest,  and  (2)  that  the 
sd  S.  pay  to  the  sd  coy  certain  sums  of  cash  amounting  together 
to  4,460/.,  and  to  account  to  the  sd  coy  for  the  value  of  4,260  shares 
in  the  sd  coy  of  1/.  each  which  were  allotted  as  fully  pd  up,  on  the 
ground  that  the  sd  sums  of  cash  and  the  sd  shares  were  a  profit 
made  by  the  sd  S.  as  a  promoter  of  the  sd  coy  without  the  know- 
ledge or  sanction  of  the  sd  coy  on  the  acquisition  by  the  sd  coy  of 
certain  mining  properties  in  W.  A.  in  which  the  sd  S.  was  interested, 
and  that  the  sd  S.  might  be  ordered  within  four  days  after  the  service 
upon  him  of  the  order  to  be  made  thereon  to  pay  to  B.,  the  receiver 
appointed  on  behalf  of  the  debenture  holders  of  the  sd  coy,  the  sd 
sum  of  1,500/.  and  the  sd  sums  amounting  together  to  4,460/.,  with 
interest  on  the  sd  several  sums  at  the  rate  of  51.  p.c.p.a.  from  the 
dates  when  the  same  were  resply  received,  and  also  to  pay  to  the 
sd  B.  a  sum  of  4,260/.,  being  the  nominal  value  of  the  sd  4,260  shares 
i]i  the  sd  coy,  with  interest  thereon  at  the  rate  afsd  from  the  date 
when  the  sd  shares  were  allotted  to  the  sd  8.,  or  that  such  further  or 
other  order  might  be  made  as  to  the  Ct  should  seem  fit,  and  that  the 
sd  8.  might  also  be  ordered  to  pay  the  costs  of  that  applicon,  which 
upon  hearing  the  solors  for  the  applicant  and  for  8.  for  the  respt  to  the 
sd  originating  summons  in  Chambers,  was  adjourned  to  be  heard  in 
Ct  coming  on,  on  the  16th  and  17th  days  of  Jan.  1901,  and  this  day 
to  be  heard  accordingly,  and  upon  hearing  counsel,  &c.,  Declare  that 
the  respt  8.  is  liable  to  repay  to  the  above-named  coy  the  sum  of 
1,500/.  pd  to  him  by  the  sd  coy  on  or  about  the  7th  Nov.  1895,  and 
which  payment  was  a  misfeasance  and  misapplication  of  the  funds  of 
the  sd  coy,  together  with  interest  on  the  sd  sum  of  1,500/.  at  the  rate 
of  four  p.c.p.a.  from  the  7th  Nov.  1895,  until  payment;  and  Order 
that  the  respt  8.  do  within  seven  days  after  the  service  of  this  order 
upon  him  pay  to  B.,  the  liqr  of  the  above-named  coy,  the  sd  sum  of 
1,500/.,  together  with  interest  thereon  at  the  sd  rate  of  4  p.o.p.a. 
from  7th  Nov.  1895,  until  payment,  and  8.  to  pay  applicant  its  costs, 
to  be  taxed,  and  the  summons,  except  so  far  as  it  relates  to  the  sd 
sum  of  1,500/.,  stand  dismissed  out  of  this  Ct ;  and  8.  by  his  counsel 
applying  for  a  stay  of  execution  pending  an  appeal  by  him  from  this 
order.  Order  that  upon  the  sd  8.  on  or  about  20th  March,  1901, 
giving  notice  of  such  appeal  and  duly  entering  the  same  for  hearing, 
and  within  the  same  time  lodging  in  Ct  the  sum  of  1,500/.  as  directed 
in  the  lodgment  schedule  hto,  execution  and  all  proceedings  under  or 
in  pursuance  of  this  order  be  stayed  until  such  iq^peal  has  been  heard 
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or  otherwise  disposed  of.     Lady  Forest  {Murehtson)  Gold  Mine^  Linitd, 
Wright,  J.,  80th  Jan.  1901.    See  report,  (1901)  1  Ch.  582. 


XTpon,  &a,  Declare  that  the  respt  coj  was  a  promoter  of  the  abore-  Form  611b. 
named  Leeds  and  Hanley  Theatres  of  Varieties,  Limtd  (hnftr  called  Order  agaiost 
"the  coy"),  on  and  after  the  15th  Dec.  1896,  and  that  the  sd  respt  ^^^^^ 
coy  is  accountable  to  the  applicant  for  the  profit  receiyed  by  the  respt  oiegit^ate 
ooy  by  the  purchase  and  resale  of  the  theatres  by  the  respt  coy,  with  gains, 
interest  on  such  profits  at  4  p.c.p.a.  from  the  date  of  receipt  thof  until 
payment. 

And  let  the  following  account  be  taken,  that  is  to  say : — An  account 
of  the  profit  receiyed  by  the  respt  coy  by  the  purchase  and  resale  of 
the  sd  theatres  by  the  sd  respt  coy,  showing  the  date  or  dates  when 
such  profit  was  receiyed ;  but  this  account  is  not  to  be  proceeded  with 
without  the  leaye  of  the  judge,  and  declare  that  the  respt  coy  is  liable 
to  make  good  to  the  coy  the  damage  sustained  through  the  purchase 
by  it  of  the  sd  theatres,  and  the  judge  finding  as  a  fact  that  the 
damages  payable  by  the  respt  coy  to  the  applicant  in  that  behalf 
amount  to  at  least  12,000/.,  Order  the  respt  coy  to  pay  to  the  applicant 
the  sum  of  12,000/.  and  interest  thereon  at  4  p.c.p.a.  from  the  ^— 

of until  payment,  and  Order  the  respt  coy  to  pay  to  the  applicant 

his  costs  of  this  applicon,  such  costs  to  be  taxed,  and  the  account  hnftr 
directed  is  not  to  be  proceeded  with  without  the  further  leave  of  the 
judge.  Leeds  and  Hanley  Theatres  of  Varieties^  Limtdy  Wright,  J., 
81st  July,  1901. 

See  also  Form  611,  supra. 


Upon  the  applicon  of  the  off  liqr,  and  of,  &c..  Declare  that  each  of   Form  612. 

the  sd  directors  of  the  ooy  is  jointly  and  seyerally  liable  to  the  extent  ^^T 

of  half  the  premiums  received  by  them  resply  during  the  respive  direotorsto 

periods  when  they  were  such  directors,  after  deductins:  the  amount  of  P*^  ^*^ 

,  ,  ,  premiums 

death  claims  pd  under  policies  and  any  sums  pd  for  surrender  value  whidb  ought 

of  policies.     And  order  that  the  persons  named  in  the  first  column  of  I^Ji^^^*®^ 

the  schedule  hereto  (being  the  sd  directors)  on  or  before  17th  Dec. 

1877,  or  subsequently  within  four  days  after  service  of  this  order,  pay 

into  Ct  to  the  credit  of  this  matter,  ^'  In  the  matter,  &c.,"  to  an  account 

to  be  intituled  ^*  Policy  Ouarantee  Accoimt,"  the  sums  in  the  second 

column  of  the  sd  schedule  set  opposite  the  names  of  such  persons  resply, 

amounting  in  the  whole  to  628/.  ISs,  5d.    And  order  that  0.,  &c.  pay 

to  the  applicants  their  costs  of  the  applicon  in  Chambers  and  of  and 

incident  to  this  order,  to  be  taxed,  &c.     National  Funds  Co.,  M.  B., 

17th  Nov.  1877.     B.  3675.     This  Order  is  referred  to  in  British 

Guardian  Co.,  14  Ch.  D.  335. 
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Older  declar< 
ing  liabilitj 
of  direotors 
to  refund 
dividends 
paid  out  of 
eapital  with 
inquiries. 


Form  613.  tTpon  tlie  applioon  of  H.,  the  off  liqr,  &c.,  Declare  that  all  persons 
being  directors  of  the  coy,  who  in  any  manner  authorized,  sanctioned, 
or  participated  in  the  payment  to  shareholders  of  interest  on  their 
respive  shares  out  of  the  capital  of  the  sd  coy  are  jointly  and  severally 
liable  to  repay  to  the  o£E  liqr  of  sd  coy  the  amount  so  pd,  without  pre- 
judice to  the  rights  of  the  directors  so  liable,  after  they  shall  have  pd 
to  the  off  liqr  Ihe  amounts  due  from  them  resply,  to  recover  the  same 
from  the  shareholders  who  receiyed  such  payments.  And  order  that 
the  following  inquiries  be  made : — 1 .  An  inquiry  what  were  the  amounts 
of  the  Tarious  payments  so  made  resply,  and  when  and  to  whom  the 
same  were  resply  made.  2.  An  inquiry  what  persons  were  directors 
of  the  sd  coy  at  the  respiye  times  when  such  payments  were  made,  and 
which  of  them  in  any  way  authorized,  sanctioned,  or  participated  in 
the  making  of  such  payments.  And  costs  of  off  liqr  of  applicon  to  be 
taxed  and  allowed  out  of  assets  of  coy.  Btitish  Imperial  Insurance 
Corporation,  Hall,  V.-C,  4th  Aug.  1879.    A.  2173. 

See  FlitorofCa  case,  21  Ch.  Div.  619 ;  Alexandra  Palace,  21  Ch.  D.  150 ;  Dtnham  % 
Co.,  25  Ch.  D.  762  ;  Oxford  BttiUing  Society,  36  Ch.  D.  602 ;  National  Bank  rf 
Wain,  iupra. 


Form  613a.      Upon,  &c..  Order  that  the  respt,  the  sd  G.  H.  I.,  do  within  fourteen 

r3^ :    7  days  after  service  of  this  Order  on  him,  pay  to  the  applicant,  the  sd 

"■  "         G.  S.  B.  as  such  off  recr  and  liqr  as  afsd,  the  sum  of  250/.  received 

by  the  sd  respt  out  of  the  assets  of  the  above-named  coy  on  or  about 
the  20th  Jan.  1898  (by  way  of  undue  or  fraudulent  preference).  And 
it  is  ordered  that  the  respt,  G.  H.  I.,  do  pay  to  the  applicant,  the  sd 
G.  S.  B.,  his  costs  of  the  sd  applicon,  such  costs  to  be  taxed. 
Buckley,  J.,  19th  Feb.  1902. 


director  for 
fraudulent 
preferemoe. 


Order  against 
directors  for 
misfeasance 
inyolving  a 
fraudulent 
preferenoe# 


Form  614.  Upon  the  applicon  of  E.,  the  off  liqr  of  the  above-named  coy,  that 
it  might  be  declared  that  the  sale  to  H.,  on  the  10th  Nov.  1883,  of 
certain  goods  of  the  sd  coy  lying  on  premises  of  the  L.  &  N.  W.  E.  Coy, 
and  of  the  interest  of  the  coy  in  a  certain  railway  arch,  limehouse, 
with  the  fittings,  tank,  and  tables  therein,  was  a  fraudulent  preference 
and  invalid ;  and  that  it  might  be  declared  that  the  sd  H.,  K.,  and  M. 
resply  directors  of  the  coy,  were  resply  guilty  of  a  misfeasance  or 
breach  of  trust  in  relation  to  the  sd  coy  by  reason  of  such  sale  and 
fraudulent  preference,  and  for  other  relief,  as  in  the  sd  summons 
mentd,  and  upon  hearing  counsel  for  the  applicant,  &c.,  and  the  judge 
beings  of  opinion  that  the  sale  afsd  was  a  fraudulent  preference  and 
invalid  as  afsd,  and  that  the  sd  H.,  K.^  and  M>  were  guilty  of  a 
misfeasance  or  breach  of  trust  in  relation  to  the  coy,  and  have  beoome 
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jointly  and  Beyerallj  liable  by  reason  thereof,  Order  that  the  sd  H.,  K., 
and  M.  do  jointly  and  seyerally  pay  to  the  sd  E.,  as  off  liqr  of  the  sd 
coy,  the  sum  of  671.  I6s,  6d.  in  respect  of  the  transactions  afsd,  and 
order  them  jointly  and  severally  to  pay  to  the  sd  E.  his  costs  of  the 
applicon,  to  be  taxed.  Nathl,  Holmes,  Limtd,  Kay,  J.,  27th  March, 
1885.     B.  366. 

The  aboTO  order  was  made  not  only  under  sect.  165  of  1862,  but  nnder  the 
following  provision : — 

Sect.  IM  of  1802.— Any  such  conveyance,  mortgage,  delivery  of  goods,  payment,  Fraudulent 
execution,  or  other  act  relating  to  property  as  would,  if  made  or  done  by  or  against  V^^^"^"^^* 
any  individual  trader,  be  deemed  in  the  event  of  bis  bankruptcy  to  have  been  made 
or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such  trader, 
shall,  if  made  or  done  by  or  against  any  company,  be  deemed,  in  the  event  of  such 
company  being  wound  up  under  this  Act,  to  have  been  made  or  done  by  way  of 
undue  or  fraudulent  preference  of  the  creditors  of  such  company,  and  shall  be 
invalid  aocordiugly ;  and  for  the  purposes  of  this  section  the  presentation  of  a  peti- 
tion for  winding-up  a  company  shall,  in  the  case  of  a  company  being  wound  up  by 
the  Court  or  sabject  to  the  supervision  of  the  Court,  and  a  resolution  for  winding- 
up  the  company  shall,  in  the  case  of  a  voluntary  winding-up,  be  deemed  to  corre- 
spond with  the  act  of  bankruptcy  in  the  case  of  an  individual  trader ;  and  any  con- 
veyanoe  or  assigument  made  by  any  company  formed  under  this  Act  of  all  its 
estate  and  effects  to  trustees  for  the  benefit  of  all  its  creditors  shall  be  void  to  all 
intents. 

This  section  renders  the  bankruptcy  law  for  the  time  being  in  force  applicable. 
Liverpool  Guarantee  Co,,  30  W.  R.  378 ;  W.  N.  (1882)  18. 

And  although  s.  164  of  1862  uses  the  words  "  imdue  or  fraudulent  preference,"  it 
does  not  extend  the  operation  of  s.  48  of  the  Bankruptcy  Act,  1883  {infra), 

Seet.  4f  of  Bankruptoy  Aot,  1888. — (1)  Every  conveyance  or  transfer  of  property.  Incorporation 
or  charge  thereon  made,  every  payment  made,  every  obligation  incurred,  and  every  ^f  bankruptcy 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they  P**^^^*^^*^* 
become  due  from  his  own  money  in  favour  of  any  creditor,  or  any  person  in  trust 
for  any  creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the  other 
creditors,  shall,  if  the  person  making,  taking,  paying,  or  suffering  the  same  is 
adjudged  bankrupt  on  a  bankruptcy  petition  presented  within  three  months  after 
the  date  of  making,  taking,  paying,  or  suffering  the  same,  be  deemed  fraudulent 
and  void  as  ag^ainst  the  trustee  in  the  bankruptcy. 

(2)  This  section  shall  not  affect  the  rights  of  any  person  making  title  in  g^ood 
faith,  and  for  valuable  consideration,  through  or  under  a  creditor  of  the  bankrupt. 

The  above  section  is  almost  in  the  same  terms  as  sect.  92  of  the  Bankruptcy  Act, 
1869,  but  that  section  was  not  to  *<  affect  the  rights  of  a  purchaser,  payee,  or 
inenmbranoer  in  good  faith  and  for  valuable  consideration,*'  and  on  those  words  it 
was  held  that  a  debtor  might  prefer  a  creditor,  provided  that  the  latter  accepted 
payment  in  good  faith,  and  for  value  (Butcher  v.  Stead,  L.  B.  7  H.  L.  839) ;  whereas 
the  above  section  deprives  the  creditor  himself  of  this  protection. 

Under  sect.  48  (as  under  sect.  92  of  the  former  Act)  the  act  will  be  a  fraudulent 
pr^erenoe  where  :— 

(a)  It  appears  that  the  substantial  and  dominant  view  with  which  it  was  done  was 
in  order  to  prefer.  £x  parte  Oriffith,  23  Ch.  Div.  69 ;  Ex  parte  ffill,  23  Ch. 
Div.  695 ;  Land  Dspelopmenl  Co,,  39  Ch.  Div.  259.    It  is  not  sufftoient  that 
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the  creditor  waa  in  fact  preferred.  Mx  parte  Taylcfy  18  Q.  B.  DIt.  295 ; 
Hermoux  v.  Harbord,  14  T.  L.  R.  243 ;  Re  Mooley,  ExparU  ManhaU,  Timefl, 
July  21,  1900. 
(b)  The  ''view "  is  that  of  the  debtor,  and  whether  there  has  been  a  fraudulent 
preference  depends  on  the  state  of  mind  of  the  person  who  made  it. 
Sharp  y.  Jackson,  (1899)  A.  0.  419. 

In  that  case  the  conveyance  was  made  by  a  trustee  with  a  view  to 
shielding  himself  against  the  consequences  of  a  breach  of  trust,  and  it  was 
held  that  the  conyeyanoe  was  not  impeachable  as  a  fraudulent  preference. 

And  where  the  debtor  has  been  gpuilty  of  a  breach  of  tarost,  and  hii 
dominant  motive  in  repairing  it  is  not  to  prefer  his  eestuis  que  tnut  to  his 
other  creditors,  but  to  repair  the  wrong  he  has  done  by  his  breach  of  trust, 
the  transaction  is  not  a  fraudulent  preference.  Ee  Lake,  Ex  parte  Dyer, 
(1901)  1  Q.  B.  710. 

So,  where  the  debtor  pays  a  creditor  in  the  honest  belief  on  reasonable 
grounds  that  he  is  legally  bound  to  make  the  payment,  it  is  not  a  fraudulent 
preference,  even  although  the  debtor  is  in  fact  under  no  legal  obligation  to 
make  the  payment.    Be  VatUin,  Ex  parte  Saffery^  (1900)  2  Q.  B.  326. 

On  the  other  hand,  it  has  been  held  that  a  sense  of  moral  obligation  is 
not  enough  to  take  the  case  out  of  the  Acts.  Re  Fletcher,  9  Mor.  8 ;  Rt 
Vingoe,  1  Manson,  416,  applied  to  companies  in  Buckley* 9  case,  (1899) 
2  Ch.  725.    But  compare  Be  Lake,  supra, 

Bondjide  pressure  will  take  the  act  out  of  the  section.  Oas  Light  Co.  v. 
Terrell,  10  Eq.  168  ;  Sharp  v.  Jackson,  (1899)  A.  C.  419.  And  the  pressure 
may  be  by  outsiders  or  by  the  party's  own  mind.  S,  C.  But  a  director 
whilst  in  office  cannot  exercise  pressure  against  the  company.  Oas  Light 
Co.  v.  Terrell,  supra, 

(c)  The  liquidator  sustains  the  onus  of  proving  not  only  the  insolvency,  but  also 

the  intention  to  prefer.    Be  Laurie,  Ex  parte  Green,  67  L.  J.  Q.  B.  431 ; 
46  W.  R.  491. 

(d)  The  person  to  be  preferred  is  a  creditor,  and  the  payment  is  made  to  the 

creditor  to  be  preferred. 

Where,  therefore,  an  insolvent  debtor,  jointly  and  severally  liable 
with  two  sureties  upon  a  promissory  note,  pays  the  amount  of  the 
note  to  the  payee  with  the  view  of  preferring  the  sureties  by  releasing 
them  from  their  contingent  liability  upon  the  note,  the  payment  is  not  a 
fraudulent  preference,  and  the  sureties  cannot  be  ordered  to  pay  over  to 
the  trustee  in  bankruptcy  the  amount  so  paid.  Be  Warren,  Ex  parte 
Trustee,  (1900)  1  Q.  B.  138. 

But  creditor  in  the  section  indndes  contingent  creditor.  Be  I^ine,  Ex 
parte  Bead,  (1897)  1  Q.  B.  122. 

The  case  last  cited  is  not  inconsistent  with  Be  Warren,  supra.  The  word 
'*  creditor  "  means  any  person  who  at  the  date  when  the  charge  or  pay- 
ment is  made  is  entitled,  if  bankruptcy  supervenes,  to  prove  in  the 
bankruptcy  and  share  in  the  distribution  of  the  bankrupt's  estate.  A 
surety  who  has  a  right  of  proof  in  req>ect  of  his  contingent  liability  as 
surety  is  such  a  person.  A  charge,  therefore,  given  to  a  surety,  before 
he  has  been  called  upon  to  pay  as  surety,  may  be  a  fraudulent  preference. 
Per  Buckley,  J.  Blackpool  Motor  Car  Co.,  Limtd;  Hamilton  v.  Same  Os., 
(1901)  1  Ch.  77. 

As  to  transaction  within  three  months  of  winding-up  not  being  a  frau- 
dulent preference  because  the  preferred  person  was  not  a  creditor,  see 
Otcawf-y-Chceither  Industrial  Soe.,  (1901)  2  E.  6.  477. 
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(e)  The  transaotion  is  not  in  good  faith.    See  Shears  y.  Goddard^  (1896)  1  Q.  B. 
406 ;  Re  Jukes,  Ex  parte  OffieUil  Seeeiver,  (1902)  2  E.  B.  68. 

Bebantnret. — ^As  regards  dehentures,  in  Inns  of  Court  Hotel  Co.,  6  Eq.  82,  dehen- 
tores  were  held  good  thongh  the  company  was  in  diificnlties  when  they  were 
issued.  See  also  Foole*t  ease,  9  Ch.  Div.  322,  where  directors  had  paid  np  their 
shares  and  applied  amomit  in  satisfaction  of  a  debt  which  they  had  goaranteed, 
and  it  was  held  that  the  transaction  was  unimpeachable.  But  payment  by  directors 
in  advance  of  calls,  and  repayment  thereout  of  fees  with  a  view  to  preference,  was 
held  fraudulent  and  void.     Washington  Diamond  Co,,  (1893)  3  Ch.  95. 

Where  within  three  months  before  the  commencement  of  its  winding-up  a  com- 
pany was  indebted  to  H.,  and  was  to  the  knowledge  of  its  directors  unable  to  pay 
its  debts  as  they  became  due  from  its  own  moneys,  and  the  chairman  of  its 
directors  was  personally  liable  on  an  acceptance  of  the  company  for  part  of  the 
debt  due  to  H.,  and  in  pursuance  of  a  scheme  resolved  upon  by  the  directors  with 
the  very  object  of  relieving  the  chairman  from  his  liability,  debentures  of  the 
company  were  allotted  to  H.  as  a  collateral  security  for  his  debt,  it  was  held  that' 
the  transaction  was  not  a  fraudulent  preference,  and  that  the  debentures  were  valid. 
Stenotyper,  Zimtd;  Mastings  Brothers  v.  Same  Co.,  (1901)  1  Ch.  260. 

It  has  been  held  that  mortgagees  caonot  rely  on  the  section.  Willmott  v.  London 
CeUuioid,  34  Ch.  Div.  147. 

And  see  Sharp  v.  MeHenry,  38  Ch.  B.  427. 

A  payment  made  fraudulent  and  void  by  the  section  is  a  misfeasance  by  the 
directors  within  sect.  10  of  the  Act  of  1890.  Washington  Diamond  Co,,  (1893) 
2  Ch.  96. 


Upon  the  applicon  of  off  liqr  of  coy  and  of  B.,  a  whole  life  policy   Form  616. 
holder  of  coy,  to  further  proceed  with  the  summons  in  these  matters,  OrdM^aeainst 
issued  26th  May,  1879,  and  upon  hearing,  &c.,  Order  that,  pursuant  to  directors  after 
the  sd  order  of  15th  March,  1880,  and  the  chief  clerk's  certificate,  "^^^• 
dated  27th  July,  1880,  the  several  persons  named  in  the  first  column 
of  schedule  hereto,  being  some  of  the  directors  of  coy,  do,  on  or  before 
31st  March,  1881,  or  subsequently  within  fourteen  days  after  service 
of  this  order,  pay  to  off  liqr,  at  his  office,  situate,  &c.,  the  respive  sums 
set  opposite  their  respive  names  in  the  second  column  of  schedule, 
being  the  sums  for  which  such  persons  resply  are  liable  in  respect  of 
uninvested  premiums  on  whole  life  policies  of  sd  coy,  and  [respondents 
to  pay  costs  of  appltcons'].     Schedule,  showing  bonus  and  amounts. 
British  Guardian  Life  Assurance  Co.,  Hall,  V.-O.,  17th  March,  1881. 
A.  643. 


The  applicon  by  summons  dated,  &c.,  of  8.  W.,  the  off  recr  and    Form  616. 
liqr,  &c..  Order  and  declare  that  the  sd  H.  is  liable  to  contribute  OrdOTon 


to  the  assets  of  the  coy  the  sum  of /.  (being  the  aggregate  of  director  to 

certain  sums  reed  by  the  sd  H.  out  of  the  assets  of  the  above-named  J^y^™^^ 
coy  in  respect  of  an  alleged  liability  of  the  above-named  coy  to  the  sd  through 
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X.),  with  interest  thereon  at  the  rate  of  41.  p.cp.a.  from  the  dates 
when  such  sums  were  pd  by  the  above-named  coy,  which  interest  at 

the  date  hereof  amounted  to  the  sum  of /.    And  it  is  ordered  that 

the  sd  H.  do,  within  four  days  after  the  service  on  him  of  this  order, 

pay  the  sd  several  sums  of 1.  and /.  (less  income  fax\  together 

with  further  interest  (less  income  tax),  on  the  sd  sum  of /.,  at  the 

rate  afsd,  from  the  date  hereof  until  payment,  to  the  applicant,  the  sd 
S.  W.,  as  such  off  recr  and  liqr.  And  it  is  ordered  that  the  sd  H.  do 
pay  to  the  sd  S.  W.  his  costs  of  this  applicon,  such  costs  to  be  taxed. 
J.  W.  Hohhs  if  Co.  (00119  of  1892),  Wright,  J.,  13  Dec.  1893. 

The  Court  has  jurisdiction  to  order  the  liquidator  to  giye  security  for  coets.  Rt 
Seventh  East  Central  Building  Society,  61  L.  T.  109  ;  Strong  v.  Carlgle  Preu  (No.  2), 
V.  N.  (1893)  61 ;  and  compare  Fooley  v.  Whetham,  W.  N.  (1884)  176  (in  bank- 
ruptcy), and  see  the  order  following  and  the  notes  thereto. 

As  to  inoome  tax,  see  National  Bank  of  fFalee,  (1899)  2  Ch.  629. 


Liquidator 
ordered  to 
give  security 
for  costs  of 
Bummons  for 
misfeasance* 


Fonn  617.  Upon  the  applicon  of  A.,  named  as  one  of  the  respondents  to  the 
'  summons  issued  in  this  matter  by  B.,  the  liqr  of  the  coy,  on,  &c.,  and 
upon  hearing  the  solors  for  the  applicant,  &c..  Order  that  the  sd  B.  do 
give  security  by  bond  to  the  sd  A.  in  the  sum  of  100/.,  conditioned  to 
answer  the  costs,  in  case  any  costs  shall  be  ordered  to  be  pd  by  the  sd 
B.,  as  such  liqr,  to  the  applicant  A.,  as  such  respondent  to  the  sd 
summons,  such  bond  to  be  settled  in  Chambers  in  case  the  parties 
differ ;  but  the  sd  B.  as  such  liqr,  is  to  be  at  liberty,  instead  of  giving 
such  security,  to  pay  100/.  into  Ct  to  the  credit  of  "  In  the  matter  of 
[the  Acts  and  of  the  coy]  security  for  costs  in  favour  of  A.,  respondent 
to  summons."  And  it  is  ordered  that,  until  such  security  is  given  or 
payment  made,  the  sd  B.  do  not  take  any  further  proceedings  under 
the  sd  summons  against  the  sd  A.;  and  costs  of  applicon  to  abide 
result  of  summons.  Pearson,  J.,  19th  May,  1884.  Be  Wedgetoood  Co. 
B.  2258. 

But  in  a  recent  case,  when  the  respondents  to  a  misfeasance  summons  taken  out 
by  the  official  receiver  and  liquidator,  applied  for  an  order  for  security  for  costs,  and 
the  application  was  opposed,  Homer,  J.,  expressed  the  opinion  that  the  liquidator 
was  personally  liable  to  pay  costs  at  the  hearing,  and  that  the  Court  in  considering 
whether  an  order  for  costs  should  be  made  against  him  would  have  regard  to  the 
fact  that  he  had  opposed  an  application  for  security.  The  application  for  security 
was  refused  on  the  ground  of  the  Court's  having  jurisdiction  to  order  personal  pay- 
ment, but  without  costs.  W.  Fotoell  and  SonSy  (1896)  1  Ch.  681.  This  deoiaian  was 
followed  by  Stirling,  J.,  in  Chambers,  in  Western  Oountiesy  ^.  Cb.,  on  the  4th  May, 
1896.    See  the  order  (618)  below. 


Form  617a.      Upon  the  two  applicons,  one  of  D.  by  summons  dated  25th  Jan. 

1    ~ 1901,  and  one  of  G.  by  summons  dated  25th  Jan.  1901,  both  the  sd 

Another.  '  ^ 
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applicants  being  respts  to  the  misfeasance  summons  issued  in  this 
matter,  and  dated,  &c.,  and  upon  hearing,  &c.,  Order  that  the  liqr,  the 
fid  W.,  do  forthwith  lodge  in  Ct,  as  directed  in  the  lodgment  schedules 
hto,  two  several  sums  of  75/.,  and  applicants  to  be  at  liberty  to  make 
such  applicon  for  security  as  they  may  be  advised.  Each  lodgment 
schedule  provided  for  payment  by  the  liqr  of  751.  cash  as  further 
security  for  costs.  Mataheh  Gold,  8fc.  Limtd^  Hood,  Eegistrar, 
diet  Jan.  1901. 


Upon  the  applicon  of  F.  and  E.  (two  of  the  respts  to  the  summons    Form  618. 

issued  herein,  on  the day  of ,  18 — ),  asking  that  0.,  the  Order  refusT" 

deputy  oft  recr  and  liqr  of  the  above-named  coy,  the  applicant  in  log  security 

the  ad  summons,  might  be  ordered  to  give  security  in  the  sum  of  ^^3Sf**^ 

800/.  conditioned  to  answer  the  costs  in  case  any  costs  should  be  liability  for 

ordered  to  be  pd  by  the  sd  0.,  as  such  liqr,  to  the  applicants,  and  that  °^*"' 

until  such  security  was  given  the  sd  C.  might  be  directed  not  to  take 

any  further  proceedings  under  the  sd  summons  against  the  sd  appli^ 

cants.    And  upon  hearing  counsel  for  the  applicant  and  for  the  sd  C, 

and  upon  reading  the  afEt  of  H.,  filed,  &c.,  and  the  several  exhibits 

therein  referred  to,  and  the  sd  C,  the  deputy  off  recr  and  liqr  of  the 

sd  coy,  by  his  counsel  admitting  that  he  is  personally  responsible  for 

any  costs  the  Ct  might  order  him  to  pay  of  the  sd  summons  of,  &c, 

\the  misfeasance  summons'].    The  judge  doth  not  make  any  order  as  to 

costs  or  otherwise.      Western  Counties  Bakeries,  Sec  Co.,  Stirling,  J., 

4th  May,  1896. 

An  order  for  personal  payment  of  costs  by  the  liquidator  was  afterwards  made  by 
the  Court  of  Appeal.    See  (1897)  1  Ch.  632. 

Eepobt  to  Board  op  Trade. 

When  the  official  receiver  proceeds  under  sect.  10,  at  the  condnsion  of  the  pro- 
ceeding's he  makes  a  report  of  the  result  to  the  Board  of  Trade. 

Bankrttptgy  Proceedings  ttnder  the  Order. 

By  sect.  1  of  the  Companies  (Winding-up)  Act,  1893,  an  order  for  payment  of 
money  made  under  sect.  10  of  the  Act  of  1890  is  to  be  deemed  a  final  judgment 
within  para,  (g)  of  sub-sect.  1  of  s.  4  of  the  Bankruptcy  Act,  1883,  that  is  to  say, 
a  bankruptcy  notice  may  be  issued  under  it.    And  see  Chap.  TXTJX 
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CHAPTER  XLV. 


PROSEC?UnON  OF  DIRECTORS  AND  OTHERS. 


Gonrt  may 
order  proae- 
cation  of 
officers,  &c. 


How  apj 
tion 


DiBEOTOBS  and  other  officers  of  public  companies  are  criminally  liable  for  saoli 
offences  as  embezzlement  of  its  property  (24  &  25  Vict.  c.  96,  s.  81) ;  keeping 
fraudulent  accounts  (s.  82) ;  destroying  or  falsifying  accounts,  &c.  (s.  88)  (J2«y.  t. 
£irtf  63  J.  P.  328) ;  publishing  fraudulent  statements  (s.  84,  and  see  Part  I., 
8th  ed.,  191,  649,  735). 

As  to  falsification  of  books,  &c.  in  winding-up,  see  s.  166  of  1862,  and  the 
Falsification  of  Accounts  Act,  1875  (38  &  39  Vict.  c.  24). 

As  to  the  necessity  of  showing  that  a  person  prosecuted  as  a  director  was  duly 
appointed  as  director,  and  not  merely  that  he  acted  as  one,  see  £af,  y.  Atkim,  64 
J.  P.  361. 

As  to  fraudulent  conyersion  of  property,  see  Larceny  Act,  1901  (1  Ed.  7,  o.  10). 

As  to  agent  misappropriating  money  entrusted  to  him,  see  Seg.  y.  Kaft4,  (1901) 
1  Q.  B.  472. 

As  to  the  illegality  of  an  indemnity  giyen  to  a  person  who  has  become  bail,  see 
CotuoUdaUd  JExploration  and  Finance  Co.  y.  Musgrave^  (1900)  1  Gh.  87. 

Sect  167  of  1868. — ^Where  any  order  is  made  for  winding-up  a  company  by  the 
Court  or  subject  to  the  superyision  of  the  Court,  if  it  appear  in  the  course  of  such 
winding-up  that  any  past  or  present  director,  manager,  officer,  or  member  of  such 
company  has  been  guilty  of  any  offence  in  relation  to  the  company  for  which  he  is 
criminaUy  responsible,  the  Court  may,  on  the  application  of  any  person  interested 
in  such  winding-up,  or  of  its  own  motion,  direct  the  official  liquidators,  or  the 
liquidators  (as  the  case  may  be),  to  institute  and  conduct  a  prosecution  or  proeeou- 
tions  for  such  offence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of  the 
assets  of  the  company. 

Sect.  168  of  1862.— Where  a  company  is  being  wound  up  altogether  yoluntarily, 
if  it  appear  to  the  liquidators  oonduoting  such  winding-up  that  any  past  or  present 
director,  manager,  officer,  or  member  of  such  company  has  been  guilty  of  any 
offence  in  relation  to  the  company  for  which  he  is  criminally  responsible,  it  shall  be 
lawful  for  the  liquidators,  with  the  preyious  sanction  of  the  Court,  to  prosecute  such 
offender,  and  all  expenses  properly  incurred  by  them  in  such  prosecution  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 

Under  the  old  practice  (R.  51  of  Noyember,  1862),  eyery  application  under  the 
167th  and  168th  sections  of  the  said  Act  was  to  be  made  by  petition,  and  a  petition 
was  still  the  proper  mode  of  application  under  s.  168,  or  perhaps  in  superviaioii 
proceedings  imtil  1893.    And  see  R.  17  of  April,  1892. 

An  order  on  petition  was  made  by  Romer,  J.,  on  the  19th  Dec.  1896,  in  Myen  and 
Meevea,  Limtd, 
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Bnt  the  rules  of  NoTember,  1862,  having  been  now  annulled  altogether  by  R.  203, 
it  is  apprehended  that  the  proper  course  in  any  winding-up  in  the  High  Court  iH  to 
apply  by  summons  ex  parte.  If  deemed  expedient,  the  summons  can  be  adjourned 
to  the  Judge  in  Chambers,  or  into  Court. 

B.  6  of  1908. — In  Courts  other  than  the  High  Court,  the  following  matters  and  Where  heard. 

applications  to  the  Court  shall  be  heard  in  open  Court (o)  Applicatious 

under  sect.  167  of  the  Companies  Act,  1862.     .     .     .     [Formerly  R.  5  of  1890.] 

Looking,  however,  to  the  expense  of  prosecution,  and  to  the  delay  and  risk,  the 
Court  has  heretofore  not  often  given  leave  to  take  proceedings.  According  to  the 
present  practice  the  Ofi&oial  Receiver  makes  a  report  to  the  Board  of  Trade  as  to 
whether  there  are  grounds  for  prosecuting,  and  the  materials  are  in  a  proper  case 
transmitted  by  the  Board  to  the  Director  of  Public  Prosecutions.  But  occasionally 
application  by  petition  or  summons  is  made  to  this  Court  for  leave  to  prosecute. 

In  the  recent  case  of  London  and  Olobe  Finance  Corporation^  (1903)  1  Ch.  728,  the 
application  was  by  summons,  substantially  according  to  Form  619.  In  that  case 
Bnokley,  J.,  decided  as  follows: — 

In  order  to  determine  whether  leave  ought  to  be  given  to  institute  criminal 
proceedings  against  the  director  of  a  company  which  is  being  wound  np,  and 
whether  the  costs  of  the  prosecution  ought  to  be  paid  out  of  the  assets  of  the 
company,  the  Court  will  look  at  the  question  from  the  point  of  view  of  an  individual, 
and  will  consider  whether  it  would  be  the  duty  of  a  good  citizen,  even  at  a  loss  to 
himself,  to  institute  and  carry  on  proceedings  to  punish  the  criminal.  It  is  not 
necessary  to  find  that  the  facts  are  so  plain  that  a  conviction  must  ensue.  The 
proportion  of  creditors  who  support  and  oppose  the  application,  and  the  effect  which 
will  be  produced  upon  the  estate  by  payment  of  costs,  will  be  taken  into  considera- 
tiouy  but  not  the  personal  advantage  of  the  individual,  nor  motives  of  vengeance 
ag^ainst  the  offender,  nor  pecuniary  benefits  to  be  obtained  for  the  creditors  or 
shareholders.  The  fact  that  the  law  officers  of  the  Crown  have  refused  to  allow  the 
public  proeeontor  to  undertake  the  prosecution  is  not  necessarily  relevant. 


Let,  &c.,  that  the  applicant  maybe  at  liberty  to  institute  and  conduct   Form  619. 
a  prosecution  of  A.  B.  for  certain  ofEences  committed  by  him  in  relation  gIZZ — I — 
to  the  above-named  coy  and  the  members  and  creditors  thof ,  and  that  leave  to 
the  applicant  may  be  indemnified,  in  such  manner  as  the  Ct  may  direct,  P'^*'*^'^*®- 
against  any  costs  to  be  incurred  by  him  in  such  proceedings  out  of 
the  assets  of  the  coy,  or  such  other  order  as  to  the  Gt  may  seem 
expedient. 

But  the  order  will  not  be  made  in  such  general  t^rms  as  those  of  the  summons. 
See  order  in  London  and  Olobe  Finance  Corp.,  supra. 

The  summons  will  be  ex  parts,  and  should  be  supported  by  an  affidavit  showing  a  Affidavit, 
strong  case  for  prosecution,  and  also  the  extent  of  the  assets  and  liabilities.    The 
Court  is  not  willing,  when  the  assets  are  small,  to  sanction  proceedings  which  may 
swallow  up  or  largely  reduce  those  assets. 

The  form  following  is  a  specimen  of  a  petition  for  liberty  to  prosecute.  The 
aiBdavit  in  support,  when  the  appUoation  is  by  summons,  must  set  out  the  facts  in 
like  detail. 
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Form  620. 

Petition  for 
liberty  to 
prosecute 
directors. 


Title  and  oommencement, 

1,  2,  8.  [Particulars  as  to  constitution  of  coy.  D.  to  be  chairman, 
&c.] 

4.  The  coy  carried  on  business  until  the  resolution  to  wind  up 
Yoluntarilyi  passed  23rd  June,  1880,  supervision  order  made  26ih  June, 
1880. 

5.  During  the  period  that  the  sd  coy  carried  on  business  as  a&d, 
ihey  made  in  the  year  1873  a  profit  available  for  dividend,  but  in  no 
subsequent  year  was  there  a  profit  properly  available  for  dividend* 
Nevertheless,  the  sd  coy  pd  dividends  at  the  rate  of  15  p.c.p.a.  in  the 
years  1874,  1875,  1876,  and  1877  on  the  pd-up  capital,  and  all  such 
dividends,  amounting  in  the  aggregate  to  21,600/.,  were  pd  out  of  the 
capital  of  the  coy. 

6.  The  sd  dividends  for  the  years  1874  to  1877,  as  above,  were 
declared  and  paid  under  delusive  and  fraudulent  balance-sheets  which 
were  presented  to  the  sd  coy,  showing  in  each  case  a  profit  available 
for  dividend,  the  sd  profit  being  really  made  up  by  false  and  fraudu- 
lent entries  in  the  books  and  balance-sheets  of  the  coy,  to  which  the 
sd  D.  was  privy,  in  the  manner  hnftr  appearing,  both  with  intent  to 
defraud  and  deceive  the  then  existing  members  of  the  coy,  and  also 
to  induce  persons  to  purchase  shares  of  the  sd  coy. 

7.  In  the  month  of  June,  1875,  W.,  who  was  a  book-keeper  of  the 
coy,  prepared  a  rough  balance-sheet  for  the  year  1874,  which  he 
showed  to  the  sd  D.,  who  declared  his  determination  to  declare  a 
dividend  of  15  p.c,  and  as  the  sd  rough  balance-sheet  did  not  show 
profits  enough  to  declare  such  a  dividend,  the  accounts  of  the  coy 
showing  assets  or  overpaid  accounts  to  be  treated  as  assets,  were 
falsified  by  direction  of  sd  D.,  by  falsely  increasing  the  amount  thof 
thereby  shown,  until  a  balance  of  profit  was  shown  sufficient  to  declare 
a  dividend  at  the  rate  of  15  p.c.p.a.,  and  to  carry  forward  a  consider- 
able sum  to  the  following  year.  The  sd  W.  prepared  similar  rough 
balance-sheets  for  the  years  1875, 1876,  and  1877  resply,  each  of  which 
showed  a  loss,  but  for  each  of  such  years  the  figures  were  so  falsified 
as  to  show  a  profit  available  to  pay  a  dividend  of  15  p.o.  for  each  year, 
and  carry  forward  a  considerable  sum  to  the  following  year,  and  in 
each  case  the  alterations  were  made  by  the  sd  W.  in  the  presence  and 
by  the  direction  of  the  sd  D. ;  the  drafts  of  the  balance-sheets  for  each 
year  of  the  sd  years,  which  were  afterwards  submitted  to  the  coy,  were 
made  by  the  sd  D.  after  such  alterations  as  afsd  had  been  made  by 
his  directions,  and  when  presented  were  by  him  circulated  among  and 
published  to  the  members  of  the  coy,  and  the  sd  balance-sheets  had, 
in  each  case,  annexed  thereto  a  report  of  the  directors  signed  by  the 
sd  D.  Your  petr  is  informed  and  believes  that  the  sd  D.  also  showed 
the  sd  balance-sheets  to  persons  to  induce  them  to  purohase  from  him 
shares  in  the  sd  coy. 
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8.  DuriDg  the  period  afsd,  namely,  1874  to  1877  inclusive,  the  sd 
D.  sold  many  of  his  shares  in  the  coy,  and  afterwards  actions  were 
brought  against  him  by  some  of  the  purchasers  of  such  shares  on  the 
ground,  as  your  petr  has  been  informed  and  believes,  that  the  fraud  of 
ihe  sd  D.  in  respect  of  the  sd  balance-sheets  had  induced  the  sd  respive 
pits  in  the  sd  actions  to  purchase  the  sd  shares.  Two  of  the  sd  actions 
were  tried  at  Le^ds  Assizes  in  the  month  of  Feb.  1882,  and  resulted  in 
verdicts  for  pits  in  each  case.  Evidence  to  the  effect  afsd  as  to  the  sd 
accounts  was  given  at  the  sd  trials  on  behalf  of  pits  or  one  of  them, 
and  the  sd  D.  did  not  make  any  denial  thof. 

9.  An  applicon  was  made  in  the  sd  winding-up  by  certain  creditors 
of  the  sd  coy  to  this  Honourable  Ct  that  the  conduct  of  the  sd  D.  and 
others,  in  respect  of  the  declaration  and  payment  of  the  sd  dividends 
under  delusive  and  fraudulent  balance-sheets,  and  in  reference  to 
breaches  of  trust  in  relation  to  the  sd  coy,  might  be  examined  into, 
and  that  the  sd  D.  and  others  might  be  ordered  to  pay  to  the  liqrs  of 
the  sd  coy  the  amount  of  the  dividends  so  pd. 

10.  When  the  sd  applicon,  which  was  adjourned  into  Ct,  came  on  . 
for  hearing,  evidence  to  the  effect  afsd  was  given  in  respect  of  the  sd 
applicon,  and  on  the  26th  Nov.  1883,  this  Honourable  Ot  was  of 
opinion  that  the  sd  D.  and  W.  were  jointly  and  severally  liable  for  the 
sum.  of  21,600/.,  with  interest  at  5  p.c.p.a,  and  ordered  payment  thof 
and  of  the  costs  of  the  sd  applicon  to  your  petr  accordingly. 

11.  The  sd  D.  is  insolvent,  and  so  is  the  sd  W.,  and  the  sd  sums 
have  not  been  pd,  and  it  is  not  likely  that  any  considerable  amount 
thof  will  be  recovered. 

12.  Under  the  circumstances  herein  set  forth  your  petr  is  advised 
and  believes  that  the  sd  D.  has  been  guilty  of  offences  in  relation  to  the 
sd  coy  for  which  he  is  criminally  responsible  within  the  meaning  of 
sects.  83  and  84  of  the  Act  of  24  &  25  Yict.  o.  96,  and  sects.  166  and 
167  of  the  Cos  Act,  1862. 

13/  Tour  petr  has  been  requested  to  make  this  applicon  by  a  large  • 
number  of  the  creditors  of  the  sd  coy,  who  are  desirous  that  your  petr 
should  obtain  the  order  hnf  tr  prayed.  The  debts  due  to  the  creditors 
of  the  ooy  above  10/.,  excluding  the  debts  for  which  the  sd  D.,  and  M.,  ^ 
his  wife,  were  admitted  creditors,  and  which  debts  are  now  claimed  to 
be  held  by  the  solor  of  the  sd  D.,  and  on  which  no  claim  whatever  can, 
as  your  petr  is  advised  and  believes,  be  made  upon  the  assets  of  the 
coy,  and  excluding  the  amounts  owing  to  C.  and  C,  the  mother-in-law 
and  brother-in-law  of  the  sd  D.,  amount  to  14,590/.  Creditors  to  the 
amount  of  10,550/.  have  assented  to  this  present  applicon. 

14.  A  dividend  of  5».  in  the  pound  has  already  been  pd  to  the 
creditors  of  the  coy.  Your  petr  has  in  his- hands  assets  of  the  coy 
sufficient  to  pay  the  expenses  of  such  prosecution  as  hnftr  mentd. 

15.  Your  petr  craves  leave  to  refer  to  the  evidence  filed  in  support 
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of  the  above-mentd  applicon  to  this  Honourable  Ot  in  support  of  tliis 

peton. 

Your  petr  therefore  prays  that  he  may  be  at  liberty  to  institute 
and  conduct  a  prosecution  of  the  sd  D.  for  his  offences  as 
afsd,  and  to  pay  the  costs  and  expenses  of  such  prosecution, 
and  also  of  this  peton,  out  of  the  assets  of  the  coy,  or  that 
such  other  order  may  be  made  in  the  premises  as  to  the  Ct 
may  seem  meet. 

Petition  presented  9th  May,  1884,  answered  for  10th  May,  1884.  Order  accord- 
ingly that  day.    Petition  not  served  on  any  one. 

For  cases  on  the  above  sections,  see  Eupion  Fuel  Co,,  "W.  N.  (1875)  10,  irherc 
liberty  to  prosecute  refused. 

Northern  Counties  Bank,  31  W.  B.  546,  liberty  refused,  but  the  prosecution  was 
subsequently  taken  up  by  the  Treasury. 

Denham  ^  (%.,  32  W.  K  920.    Prosecution  directed. 


Form  621.        Upon  the  peton  of  H.,  the  liqr  of  the  association,  on  2nd  May,  1882, 
Order  giving"  preferred,  &c.,  and  upon  hearing  coimsel,  and  upon  reading  the  sd 
liberty  to         peton  and  affts,  it  is,  pursuant  to  sect.  168  of  the  Cos  Act,  1862, 
prosecu   .        ordered  that  the  petr  H.  be  at  liberty  to  prosecute  G.,  late  secretary  of 
the  sd  association,  in  respect  of  all  or  any  of  the  defalcations  in  the 
peton  referred  to.    And  order  that  the  costs  and  charges  properly  in- 
curred by  the  ptr  H.  in  sd  prosecution  be  taxed  by  the  taxing  master, 
and  pd  out  of  the  assets  of  the  sd  association  in  priority  of  all  other 
liabilities.     Mercantile  Marine  Assurance  Association^  North,  J.,  for 
Ohitty,  J.,  6th  May,  1882.    B.  888.    And  see  Myers  and  Reeves,  Limtdj 
Bomer,  J.,  19th  Deo.  1896. 


Form  621a«      Upon  the  applicon  by  summons,  dated  14th  Jan.  1903,  of  J.  F., 

Q-^,  of ,  a  creditor  of  the  above-named  coy,  and  upon  the  solors  for 

receiver  and  the  applicon  for  B.,  the  off  recr  and  liqr,  ftc,  Order  that  B.,  as  such 
^^^*?'  off  recr  and  liqr  as  afsd,  do  institute  criminal  proceedings  against 
prosecute.  W.  W.  for  such  offences  under  sects.  83  and  84  of  the  Luceny  Act, 
1861,  and  sect.  166  of  the  Oos  Act,  1862,  or  any  of  those  sections  of 
the  sd  Acts  as  the  sd  off  recr  and  liqr  may  be  advised,  and  order  that 
the  proper  costs  and  expenses  of  the  sd  off  recr  and  liqr  of  the  pro- 
ceedings to  be  taken  in  pursuance  of  this  order  as  a&d  be  pd  out  of 
the  assets  of  the  above-named  coy  so  far  as  funds  may  be  required  in 
aid,  and  the  sum  of  1,250/.  to  be  lodged  by  the  applicant  into  Gt  as 
hnftr  directed,  and  the  applicant  J.  F.  having  this  day  pd  the  sum  of 
1,250/.  to  the  Supreme  Ct  Suspense  Account  for  the  purpose  of  the 
same  being  lodged  into  Ct  as  hnftr  directed,  Order  that  the  applicant 
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J.  F.  do  make  the  lodgment  in  Ot  of  the  sum  of  1,250/.  as  directed  in 
the  lodgment  schedule  hereto,  such  sum  to  be  applied  in  or  towards 
payment  of  the  sd  costs  and  expenses  of  the  sd  off  recr  and  liqr,  the 
costs  of  applicant  and  B.,  as  such  off  recr,  and  costs  liqr  of  applicon 
to  be  taxed  and  pd  out  of  the  assets  of  coy.  Liberty  to  apply. 
London  and  Globe  Finance  Corporation,  Limtd,  Buckley,  J.,  10th 
March,  1903. 


Upon  the  applicon  of  the  solor  for  the  affairs  of  ber  Majesty's   Form  622. 


Treasury,  and  upon  hearing  the  solors  for  the  applicant,  and  reading  OrdwaTto" 
the  afft  of  F.,  filed  25th  Sept.  1883,  Order  that  the  proper  officer  do  prodootionof 
produce  at  the  Police  Ct,  Newcastle-on-Tyne,  on  15th  Oct.  1883,  at  5^^*^^^ 
ten  o'clock  in  the  forenoon,  on  the  hearing  of  a  certain  summons  proseontlon. 
against  0.,  and  B.,  and  H.,  and  others,  and  also  on  such  other  days, 
and  at  such  times,  as  may  be  required  on  behalf  of  the  prosecution, 
the  original  deposition  of  0.,  filed  in  this  matter  on  24th  May,  1882, 
and  the  original  deposition  of,  &c.    Northern  Counties  Bank,  Vacation 
Judge  for  Chitty,  J.,  30th  Oct.  1883.     B.  424. 

The  deposition  referred  to  t^as  taken  upon  an  examination  of  witnesses  under  Use  of 
sect.  1 1 5  of  the  Act  of  1862.    Suoh  a  deposition  is  eyidenoe  against  the  deponent,  see  depositions, 
notes  preceding  Form  663,  tupra. 

In  a  recent  case,  -vdien  a  deponent  at  a  priyate  examination  was  proseoated  for 
perjury,  the  prosecutor  served  the  registrar  in  companies  winding-up  with  a 
iubpcma  ducM  tecum  in  respect  of  the  depositions,  and  it  was  not  considered  necessary 
to  obtain  an  order  from  the  judge  or  registrar;  but  see  B.  76  of  1903,  formerly 
B.  1  of  Not.  1896,  tupra.  Chap.  II. 

As  to  using  depositions  taken  at  a  public  examination,  see  sect.  8  (7)  of  1890, 
p.  667,  9upra^  and  compare  B.  73  of  1903,  tupra,  p.  620. 
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CHAPTER   XLVI. 


COMPROMISES. 


With 
oreditors. 


Witli  oontri- 
batories  and 
debtors. 


Seouritj. 


What  sano- 
tion  required. 


Control  of 
Court,  &c. 


Sect.  159  of  1862.— The  liquidator  maj,  with  the  sanction  of  the  Court,  where 
the  company  is  being  wound  up  by  the  Court,  and  with  the  sanction  of  an  extraordi- 
nary resolution  of  the  company  where  the  company  is  being  wound  up  altogether 
Toluntarily,  pay  any  classes  of  creditors  in  full,  or  make  such  compromise  or  otJier 
arrangement  as  the  liquidators  may  deem  expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  or  persons  having  or  alleging  themselvee  to  have  any  claim, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages, 
against  the  company,  or  whereby  the  company  may  be  rendered  liable. 

Sect.  160  of  1862. — The  liquidators  may,  with  the  sanction  of  the  Court,  where 
the  company  is  being  wound  up  by  the  Court,  or  subject  to  the  supervinon  of  the 
Court,  and  with  the  sanction  of  an  extraordioary  resolution  of  the  company  where 
the  company  is  being  wound  up  altogether  voluntarily,  compromise  all  oalls  and 
liabUitiee  to  calls,  debts,  and  liabilities  capable  of  resulting  in  debts,  and  all  claims^ 
whether  present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  subsisting  or  supposed  to  subsist  between  the  company  and  any  contribu- 
tory or  alleged  contributory,  or  other  debtor  or  person  apprehending  liability  to  the 
company,  and  all  questions  in  any  way  relating  to  or  affecting  the  assets  of  the 
company  or  the  winding-up  of  the  company,  upon  the  receipt  of  such  sums,  pay- 
able at  such  times,  and  generally  upon  such  terms  as  may  be  agreed  upon,  with 
power  for  the  liquidators  to  take  any  security  for  the  discharge  of  such  debts  or 
liabilities,  and  to  give  complete  discharges  in  respect  of  all  or  any  such  calls,  debts, 
or  liabilities. 

A  compromise  under  this  section,  if  not  set  aside,  is  binding  on  the  oompany 
although  entered  into  without  the  sanction  of  an  extraordinary  resolution.  O^eU" 
makers^  Co-operative  8t4ppfy  Co,  v.  Sims,  (1903)  1  K.  B.  477. 

Seot.  12  (1)  of  1890.— The  liquidator  of  a  company  which  is  being  wound  up  by 
the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspec- 
tion ....  exercise  any  of  the  powers  conferred  by  seot.  159  or  sect.  160  of  the 
Companies  Act,  1862. 

If  there  be  no  committee  of  inspection,  ''the  sanction"  may,  subject  to  the 
directions  of  the  Board  of  Trade,  be  exercised  by  the  ofKdal  reoeiver.  See  sect.  9  (9) 
of  1890,  and  R.  169  of  1890. 

Sect.  12  (8)  of  1890. — The  exerciBo  by  the  liquidator  of  the  powers  referred  to  in 
this  section  shall  be  subject  to  the  control  of  the  Court,  and  any  creditor  or  con- 
tributory may  apply  to  the  Court  with  respect  to  any  exercise  or  proposed  exercise 
of  any  of  those  powers. 

And  see  sect.  23  of  1890,  as  to  the  control  of  the  creditors  and  oontributories  in 
general  meeting :  and  Me  Ridgway,  Ex  parte  Hurlbatt,  6  Mor.  277. 
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It  -was  lield,  under  the  old  praotioe,  that  the  Conrt  had  no  jorisdiotion  to  compel  Oompelling 
a  liquidator  to  oompronuBe  {FearsonU  case^  7  Ch.  309) ;  but  qu<ere  whether,  haying  oompromiae. 
regard  to  sects.  12  and  23  of  1890,  a  liquidator  maj  not  now  be  compelled  to 
compromise  in  a  proper  case.    In  sanctioning  a  compromise  the  Court  is  exercising 
a  judicial  discretion,  and  accordinglj  eyidence  of  the  propriety  of  the  compromise  Eyidenoe. 
must  be  forthcoming.    Ex  parte  Tottf/,  1  Dr.  &  Sm.  273.    It  has,  howeyer,  been 
held  that  the  judge  may  act  on  the  knowledge  he  has  already  obtained  in  the 
winding-up.     Oriental  Bank  Corp.  (No.  2),  56  L.  T.  868.     The  sanction  of  the 
registrar  is  sufficient  (5  of  1903),  though,  of  course,  any  of  the  parties  can  require 
the  matter  to  be  heard  by  the  judge.     £x  parte  Oarstin,  10  W.  R.  457. 

A  contributory  who  is  unable  to  pay  the  calls  made  on  him  generally  endeayours  Practice  as  to 
to  effect  a  compromise.     In  such  a  case  he  is  yery  commonly  required  to  make  an  po*^*^"^* 
affidayit  as  to  his  means,  and  if  it  seems  desirable  he  can  be  cross-examined  thereon. 
If  the  liquidator  is  satisfied,  he  will  enter  into  a  proyisional  agreement  with  the 
contributory  embodying  the  terms  of  compromise,  and  wiU  then  apply  for  the 
sanction  of  the  Court  by  ex  parte  summons. 


1.  I  am  the  holder  of  100  shares  in  the  aboye-named  coy,  and  I  am   Form  623. 


unable  to  pay  the  two  last  calls  of  5/.  per  share,  lately  made  upon  me  Affidayit  of 

in  respect  of  the  sd  shares.  contributory 

with  a  yiew  to 

2.  The  paper  writing  now  shown  to  me,    and  marked  with  the  compromise. 

letter  A,  contains  a  full  and  true  account  of  all  the  ppty  and  effects, 
real  and  personal,  which  I  possessed,  or  in  which  I  had  any  share  or 
interest  in  possession,  reversion,  or  expectancy  at  the  time  of  the  stop- 
page of  the  sd  coy  on  the of ,  and  also  of  all  such  parts  of 

my  sd  ppty  as  have  since  been  sold  or  contracted  to  be  sold,  and  the 
price  at  which  such  sales  or  contracts  have  been  made,  and  as  nearly 
as  I  can  ascertain  the  full  and  true  value  of  all  such  parts  thof  as  still 
remain  to  be  sold. 

3.  I  have  no  ppty  whatsoever,  real  or  personal,  of  any  description, 
nor  am  I  entitled  either  in  posson  or  revon  to  any  share  or  interest  in 
any  ppty  whatsoever  which  is  not  included  in  the  sd  statement. 

4.  I  have  not  made  away  with,  incumbered,  or  charged,  settled,  or 
in  any  manner  parted  with  any  part  of  my  ppty  or  effects,  real  or 
personal,  since  the  failure  of  the  sd  coy  on  the  16th  of  Oct.  1876,  save 
as  appears  by  the  sd  account. 

6.  The  paper  writing  now  produced  and  shown  to  me,  marked  B, 
contains  a  true  and  just  account  of  all  sums  of  money  received  and  pd 
by  me  since  the  16th  of  Oct.  1876,  down  to  the  6th  of  July  instant. 

6.  My  income  is  derived  from  a  salary  of  160/.  p.a.,  which  I  receive 
from  my  employers,  Messrs.  D.  &  C,  and  such  income  has  not  for  the 
last  two  years  exceeded  the  sum  of  160/.  p.a. 

The  official  receiyers,  however,  have  a  form  of  questions  to  be  answered  by  a  Questions  to 
contributory  who  wishes  to  compromise.  This  form  is  gfiyen  below  (Form  624),  and  "^  answered, 
the  answers  are  verified  by  affidavit  (see  Form  625}. 

P.  T  T 
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Form  624.  {TitU.) 

Questions  to  Mr.  X.  Y.,  holder  of shares ;  liability /. 

by  share-  Questions  to  he  answered  by  Shareholders  desirous  of  compromising 

holders  wish-  amount  due  in  respect  of  Calls : 

^mis©?"^'  ^'  ^^^*  PP*y  ^o  7^^  possess;  and  what  is  its  naturer  and  yalue  to 

the  best  of  your  knowledge  and  belief  ? 

(Specify  the  partioolars,  if  necessary,  in  the  separate  sigfned  list  or  soihednle 
marked  A. ;  and  accompany  the  statement  with  valnations,  certified  rentals,  and 
other  evidence  of  value,  by  competent  parties.) 

2.  Have  you,  since  the ,  either  as  security  for  youp  debts  or 

otherwise,  sold,  given,  transferred  or  conveyed  away  in  trust  or  other- 
wise, or  placed  under  the  charge  or  in  the  custody  of  any  person  or 
persons,  or  in  any  way  put  away,  set  aside,  or  concealed  any  property, 
money,  stock,  shares,  securities,  or  effects  of  any  kind  ?  If  so,  state 
the  particulars  and  value,  and  present  position  of  such  property  so 

alienated.     Or  have  you,  since ,  renounced,  or  discharged,  or  given 

up  any  right  of  any  kind  which  you  then  hetd  ?  If  so,  state  the  par- 
ticulars thof . 

3.  What  is  your  regular  or  average  annual  income ;  and  from  what 
sources  is  it  derived  ? 

(Specify  the  particulars,  if  necessary,  in  the  separate  signed  list  or  schedule 
marked  B.) 

4.  What  debts  or  obligations  are  owing  by  you  besides  the  calls  for 
which  you  are  liable  as  a  shareholder  of  the ? 

(Specify  the  particulars,  if  necessary,  in  the  separate  signed  list  or  schedule 
marked  C.) 

5.  Have  you  any  expectation  of  funds  or  property  of  any  kind 
coming  to  you  by  succession  or  otherwise  ?  If  so,  state  its  nature  and 
probable  value. 

6.  Is  your  life  insured  ?    If  so,  give  particulars. 

7.  Are  you  interested  in  any  settlement  made  on  marriage  or  other- 
■  wise? 

8.  State  any  circumstances  connected  with  yourself,  or  those  depen- 
dent on  you,  which  you  may  wish  to  be  considered  along  with  your 
applicon. 

9.  What  siun  or  other  consideration  do  you  o£Per  for  a  discharge  in 
full  of  all  claims  by  the  o£P  recr  and  liqr  against  you  as  a  shareholder 

of  the Limtd ;  and  in  what  manner  do  you  propose  it  shall  be 

secured  or  pd  ? 

Each  schedule  must  be  signed  by  the  shareholder.  The  answers  are  numbered 
and  must  be  signed  and  dated  by  the  shareholder,  who  must  verify  them  by  the 
afftdavit  in  Form  624a. 
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I, of ,  make  oath,  &c.,  that  the  several  matters  and  things    Form  626. 

contained  in  the  answers  written  on  the  preceding  page  (and  in  the  XffidavirS 
schedules  A.,  B.^  and  C.)  [^  schedules  not  required  strike  out  these  sharehc^der 
trorrf*],  and  which  are  signed  by  me  as  relative  hereto,  axe  full,  true,  ^©"^"^ 
and  correct  answers  to  the  foregoing  printed  questions  to  the  best  of 
my  knowledge,  information  and  belief.    Sworn,  &c.  A.  B., 

A  Oommissioner  for  Oaths. 


Let  all  parties  concerned  attend,  &c.,  on,  &c.,  on  the  hearing  of  an   Form  626. 
applicon  on  the  part  of  A.  B.,  the  [off  recr  and]  liqr  of  the  above-  Summons  to" 
named  coy  [and  recr  in  the  above-mentd  action]  that  the  conditional  sanction 
agreemt  of  compromise,  dated,  &c.,  and  made  between  the  applicant  ^^^se.^*^ 
of  the  one  part,  and  N.,  one  of  the  contributories  of  the  coy,  of  the 
other  part,  may  be  sanctioned.    And  that  it  may  be  referred  to  the 
taxing  master  to  tax  the  costs  of  the  applicant  of  and  incidental  to  the 
preparation  and  execution  of  the  said  agreement  of,  &c.,  and  the 
evidence  in  support  thof  and  of  this  applicon,  as  between  solor  and 
client.     [And  that  the  compromise  entered  into  by  the  applicant  with 
S.,  a  contributory  of  the  sd  coy,  for  the  compromise  of  his  debt  of  135/., 
by  payment  of  the  simi  of  30/:,  may  be  approved.] 

The  following  form  is  an  example  of  an  affidavit  of  a  liquidator  (pursuant  to 
B.  49  of  1862,  now  annulled  so  far  as  reg^ards  compulsory  windings-up)  in  support. 
Where  the  agreements  were  numerous,  the  liquidator  and  the  contributory  made  a 
joint  affidavit  to  save  expense. 


1.  H.,  of ,  has  been  settled  on  the  list  of  contributories  of  the   Form  627. 

above-named  coy  in  respect  of shares  therein,  and  by  an  order  in  Affidavit  of 

these  matters,  dated,  &c.,  a  call  of  201.  per  share  has  been  made  on  liquidator  as 
him  in  respect  thof.  amounting  to  200/.  comp^^S. 

2.  The  sd  H.  has  applied  to  me  to  accept  a  compromise  of  50/.,  to 
be  pd  as  follows,  &c.,  and  five  guineas  towards  the  costs  of  the  agree- 
ment for  the  sd  compromise,  in  full  discharge  of  his  liability  in  respect 
of  the  sd  call  of  20/.  per  share,  and  all  liability  as  a  contributory  of 
the  sd  coy. 

3.  I  have  investigated  the  affairs  of  the  said  H.,  who  has  made  an 

afft  as  to  his  means,  filed  the day  of ,  and  have  caused  him 

to  be  cross-examined  on  such  afft  before  the  examiner  of  this  Ct,  and 
as  the  result  of  such  investigation  and  cross- eiamination  it  appears 
that  the  sd  H.  cannot  pay  the  sd  call,  and  I  believe  that  if  I  cause  him 
to  be  made  a  bankrupt  I  shall  not  obtain  from  his  estate  as  much  as 
I  shall  by  the  sd  compromise.  I  believe  that  it  will  be  beneficial  to 
the  sd  coy  that  the  sd  compromise  shall  be  accepted. 

T  T  2 
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Form  628.  In  the  matter,  &c. 

Agreement^       Memdum  of  agreemt,  entered  into  tliis  day  of ,  189 — , 

•with  con-        between  E.  P.  H.,  of,  &c.,  the  off  liqr  of  the  above-named  coy,  of  the 
oompromBer    ^^®  P^^*>  ^^^  ^-  ^•»  ^^>  *®>  ^^^  ^^  *^®  oontributories  of  the  sd  coy  of 
the  other  part. 
Whereas  the  sd  S.  B.  has  been  settled  on  the  list  of  oontributories  of 

the  sd  coy  as  a  contributory  in  respect  of shares  in  the  sd  coy ; 

and  whereas,  by  an  order  made  by  Mr.  Justice ,  dated  the day 

of ,  189 — ,  a  call  of L  per  share  was  made  on  all  the  oontri- 
butories of  the  sd  coy,  and  there  is  now  due  from  the  sd  S.  B.  to  the 

sd  coy  the  sum  of /.  in  respect  of  the  sd  calL    And  whereas  the  sd 

S.  B.  has  proi)osed  to  pay  to  the  sd  off  liqr  the  sum  of /.  by  way 

of  compromise,  and  in  satisfaction  and   discharge  of  the  sd  sum  of 

/.,  and  of  all  liability  whatsover  as  a  contributory  of  the  sd  coy. 

And  whereas  the  sd  off  liqr,  having  investigated  the  affairs  of  the  sd 
S.  B.,  and  believing  that  such  compromise  will  be  beneficial  to  the  sd 
coy,  hath,  in  exercise  of  the  power  for  that  purpose  given  to  him  by 
the  above  statute,  agreed  to  accept  the  same  subject  to  the  sanction 
of  the  sd  judge  and  to  the  conditions  and  agreemts  hnftr  contained. 
Now  it  is  hby  agreed  by  and  between  the  sd  parties  hto : 

1st.  That  the  sd  off  liqr  shall,  before  the  day  of  next, 

apply  to  the  sd  judge  at  Chambers  to  sanction  this  agreemt  of  com- 
promise. 

2nd.  That  upon  this  agreemt  being  sanctioned  by  the  sd  judge,  the 

sd  S.  B.  shall,  within days  next  after  such  sanction,  pay  to  the 

sd  off  liqr  the  sd  sum  of /.,  and  when  thereto  required,  shall  do 

and  execute  all  such  acts  and  deeds  as  may  be  necessary  for  trans- 
ferring, or  surrendering  and  releasing,  to  the  sd  off  liqr  on  behalf  of 
the  sd  coy,  or  in  such  manner  as  the  sd  judge  may  direct,  the  sd 
shares  held  by  the  sd  S.  B.  in  the  sd  coy,  and  all  daim  and  demand 
whatsover  which  the  sd  S.  B.  has,  or  may  have,  against  the  sd  coy 
in  respect  of  the  sd  shares,  or  the  distribution  of  the  assets  of  the  sd 
coy,  or  otherwise  howsoever, 

drd.  That  the  sd  sum  of /.,  and  the  transfer  or  surrender  and 

release  of  the  sd  shares  and  interest  of  the  sd  8.  B.  as  afsd,  shall  be 
accepted  by  the  sd  off  liqr  as,  and  be  deemed  and  taken  to  give  to  the 
sd  S.  B.,  a  full  and  complete  discharge  from  all  calls  and  liabilitieB, 
claims  and  demands  whatsover,  which  the  sd  coy,  or  the  off  liqr  thof, 
now  has  or  may  hereafter  have,  or  be  entitled  to,  against  the  sd  S.  B. 
in  respect  of  his  being  or  having  been  the  holder  of  the  sd  shares,  or 
otherwise  as  a  contributory  of  the  sd  coy. 

4th.  That  in  case  this  agreemt  shall  not  be  sanctioned  by  the  sd 
judge  it  shall  cease  and  determine,  and  the  sd  off  liqr  and  the  sd  S.  B. 
shall  be  remitted  to  their  original  rights  with  respect  to  each  other,  as 
if  this  agreemt  had  not  been  entered  into. 
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5th.  That  in  case  this  agreemt  shall  be  sanctioned  by  the  sd  judge, 
and  the  sd  S.  B.  shall  not  in  all  respects  perform  the  same  on  his  part, 
the  off  liqr  shall  be  at  liberty,  with  the  sanction  of  the  sd  judge,  and 
without  notice  to  the  sd  S.  B.,  to  enforce  the  performance  thof,  or,  with 
the  like  sanction,  to  give  notice  to  the  sd  8.  B.  that  he  abandons  this 
agreemt,  whereupon  the  same  shall  cease  and  determine,  and  the  sd  off 
liqr  shall  be  entitled  to  proceed  against  the  sd  S.  B.  to  enforce  payment 

of  the  sd  sum  of /.,  or  so  much  thof  as  shall  then  remain  due  and 

unpaid,  as  if  this  agreemt  had  not  been  entered  into. 

As  witness,  &c. 

Witness  to  the  signatures  of  the  sd 
E.  P.  H.  and  8.  B., 

0.  D.,  of . 

The  above  is  Fonn  60  of  1862,  now  axmnlled  by  the  Boles  of  1903.  Bat  under 
the  new  practice  it  is  equally  applioaUe. 


The  abore  form  of  agreement  (Foim  60  of  1862)  was  generally  followed  as  closely 
as  possible  under  the  old  practice,  but  sometimes  the  contributory  ag^reed  to  pay  a 
Bom  by  instalments,  and  the  following  daose  has  been  sometimes  inserted : — 

6th.  Provided  always,  that  nothing  herein  contained  shall  prejudice   Form  629. 
or  affect  the  rights  of  the  sd  coy,  or  of  the  sd  off  liqr,  or  of  the  dause  as  to 
creditors  of  the  coy,  against  any  contributories  of  the  sd  coy,  whether  sureties. 
as  present  or  past  members  thof  or  otherwise,  and  that  the  liability  of 
such  members  to  contribute  to  the  assets  of  the  coy  shall  remain  the 
same  as  if  this  agreement  of  compromise  had  not  been  made,  except 
only  to  the  extent  of  the  sd  sum  of /.  so  to  be  pd  as  afsd. 

Having  regard  to  what  was  said  in  Helbert  y.  Banner ^  L.  B.  5  H.  L.  39,  it  seems 
doubtful  whether  the  above  clause  is  requisite. 


Upon  the  applicon  of  [off  recr  and]  liqr.  Order  that  the  conditional  Form  630. 
agreemt  dated,  &o.,  and  made,  &c.,  for  the  compromising  of  the  claim  nllfilZ^H 
of  the  sd  n.  against  the  sd  coy  on  the  terms  of  the  sd  agreemt,  be  of  agreement 
confirmed  and  carried  into  effect  {Ince  Hall  Co,,  Ohitty,  J.,  30th  July,  ^otoom- 
1885,  A.  1219),  or,  for  the  compromise  of  the  debt  of  1,000/.  due  from 
the  sd  X.,  as  a  contributory  of  the  above-named  coy,  be  confirmed  and 
carried  into  effect.    And  it  is  ordered  that  it  be  referred  to  the  taxing 
master,  &c.  [as  in  summonSf  Form  643].    An^lo-Auslriafif  Sfo,  Co,^ 
(1891)  A.  0120.    Eeg.,  12th  July,  1892. 
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Form  631. 

Order 

sanctioning 

oompromise. 


Upon  the  applicon,  &c.,  Order  that  the  off  liqr  of  the  sd  bank  be  at 
liberty  to  accept  from  the  applicant  the  sum  of  100/.,  together  with 
10/.  10«.  for  costs,  in  the  whole  110/.  10«.,  in  discharge  of  the  appli- 
cant's liability  as  a  contributory  of  the  sd  bank  and  otherwise,  and  in 
discharge  of  all  claims  of  the  sd  bank  against  him.  London  and 
Suburban  Bank,  Limtd,  Hall,  V.-O.,  9  May,  1878.    B.  894. 

In  some  cases,  in  order  to  avoid  the  expense  of  an  agreement,  the  liquidator 
applies  for  liberty  to  oompromise,  as  aboye. 


Form  632.       Upon  the  applicon  of  W.,  the  liqr  of  coy,  and  upon  hearing  the 
Another.  solor  for  the  sd  liqr,  and  upon  reading  an  afft  of  M.,  filed,  &c.,  Order 

that  the  sd  liqr  be  at  liberty  to  compromise  with  the  sd  M.  in  respect 
of  his  liability  for  calls  due  to  the  sd  coy  by  accepting  the  sum  of  20/., 
together  with  the  costs  of  this  applicon,  such  costs  not  to  exceed  the 
sum  of  5/.  5s,  f  in  full  satisfaction  and  discharge  thof.  Welsh  Steam 
Coal,  19  Sept.  1876.    B.  1609. 


Form  633. 

liberty  to 

compromise 

claim  for 

damages 

against 

company. 


Upon  the  applicon  of  F.,  the  liqr  of  the  above-named  coy,  by 
summons,  dated,  &c.,  and  upon  hearing  the  solor  for  the  applicant,  and 
upon  reading,  &c.,  Order  that  the  sd  F.  be  at  liberty  to  compromise, 

by  the  payment  to  8.  of  a  sum  of /.,  a  claim  for  damages  against 

the  above-named  coy  by  reason  of  the  tenants  of  a  small  piece  of  land 

at ,  which  he  the  sd  8.  derived  from  the  above  coy,  having  refused 

to  give  up  i)ossession  to  him  of  such  property,  and  the  coy  being 
unable  to  give  him  such  possession  notwithstanding  their  covenant  to 
do  so.    And  that  the  sd  F.  be  at  liberty,  if  necessary,  to  raise  the  sd 

sum  of /.  by  mortgage  of  the  ppty  of  the  coy  or  otherwise.     New 

British  Iron  Co.,  0031  of  1892.    Eeg.,  1st  July,  1892. 


Form  684.  Upon  the  applicon  of  the  off  liqr,  &c..  Order  that  the  sd  off  liqr  be 
Liberty  to  **  liberty  to  compromise  the  action  commenced  by  the  above-named 
liquidator  to  coy  (with  the  sanction  of  the  Ct)  against  M.  upon  the  terms  embodied 
acti^  against  ^  ^®  exhibit  B  to  the  afft  of  the  sd  off  liqr,  being  the  proposed 
company.         minutes  of  judgment  in  the  sd  action  signed  by  the  solors  for  the 

respive  defts.     Mendip  Hematite  Co,,  Malins,  Y.-O.,  14th  Jan.  1878. 

B.  570. 

For  order  in  winding-up  gfiving  liquidator  liberty  to  compromise  action  of  com- 
I>an7  against  Grant  and  others,  as  regards  two  of  the  defendants,  upon  payment  of 
1,000/.  a-piece,  see  Liahim  8Uam  Tramway$^  Halins,  Y.-C,  18th  June,  1878. 
B.  1221. 
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For  order  on  motion  gMng  liqaidstor  liberty  to  oompromise  landlord's  dlaim, 
2,000/.  to  be  paid  bj  company,  and  certain  leaseholds  and  chattels  to  be  given  up  to 
company,  see  Victoria  ^  Fenton  Co.,  Bacon,  V.-C,  24th  Jan.  1878.    B.  429. 

For  order  giving  liquidator  liberty  to  release  equity  of  redemption  in  patents,  see 
Metal  Tube  Co.,  Hall,  V.-C,  17th  March,  1878.  B.  478.  As  to  the  jurisdiction, 
see  Oenertd  Share  Trmt  Co,,  20  Oh.  Div.  260. 


Upon  the  applicon  of  the  off  liqrs,  Order  that  the  applicants,  upon   Form  635. 

W.,  of ,  paying  to  them  the  costs  of  and  incident  to  this  applicon,  Li|,ertyto 

such  costs  to  be  taxed  in  case  the  parties  difEer,  be  at  liberty  to  accept  compromise 
from  W.,    by   the  instalments  mentd  in  the  sd  afEt,  the  sum  of  ^^  ^^'• 
57/.  16«.  bd.,  in  full  discharge  of  a  debt  of  152/.  \2s,  lie/.,  due  from 
the  sd  W.  to  bank  prior  to  its  suspension,  such  debt  beiog  in  respect, 
&o.     Liberty  to  off  liqrs  to  apply  as  to  costs  of  applicon  if  W.  does  not 
pay.     West  of  England,  Sfc.  Bank,  Fry,  J.,  7th  July,  1879.     B.  1421. 


Upon  the  applicon  of  T.  and  C,  &c.,  Order  that  the  applicant  be  at   Form  686. 

liberty  to  accept  from  J.,  of  ,  a  debtor  to  the  above  bank,  260/. 

in  full  discharge  and  satisfaction  of  the  debt  of  538/.,  due  from  the  sd 
J.  to  the  sd  bank,  and  costs  of  applicon.  West  of  England  Bank, 
Malins,  V.-O.,  29th  May,  1880.    B.  1071. 


Another. 


Upon  the  applicon  of  T.  and  0.,  the  off  liqrs  of  bank,  and  upon   Form  637. 

hearing,  &c..    Order  that  upon  R.,  of ,  a  debtor  to  the  above-  j^other. 

named  bank,  paying  to  the  applicants  their  costs  of  and  incident  to 
this  applicon,  such  costs  to  be  taxed  in  case  the  parties  differ,  the 
applicants  be  at  liberty  to  accept  from  the  sd  B.  100/.  in  full  discharge 
and  satisfaction  of  400/.,  due  from  the  sd  R.  to  the  bank.  West  of 
England  Bank,  MaUns,  V.-C,  29th  May,  1880.     B.  1039. 


Upon  the  applicon  of  8.,  by  summons,  &c.,  and  the  sd  0.,  as  such  off   Form  638. 
liqr  as  afsd,  by  his  solors  admitting  that  the  sum  of  76,300/.  is  now  due  Compromise" 
from  the  sd  coy  to  the  sd  S.  for  principal  on  the  indentures  of  mort-  with  mort- 
gage and  bill  of  sale  in  the  summons  and  afft  mentd,  and  the  sum  of  8^®®* 
3,790/.  for  interest  thereon  up  to  this  day,  making  together  80,090/., 
and  the  sd  C,  as  such  off  liqr,  admitting  that  the  amount  due  to  the 
sd  S.  largely  exceeds  the  value  of  the  mortgaged  ppty ;  And  the  sd . 
C,  as  such  off  liqr,  claiming  that  sundry  chattels  now  on  or  about  the 
works  and  land  comprised  in  the  sd  mortgage  are  not  subject  to  the  sd 
mortgage  and  bill  of  sale  or  either  of  them ;  And  the  sd  S.,  without 
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admitting  such  claim,  agreeing  to  pnrohase  all  the  interest  (if  any)  of 
tlie  sd  coy,  or  the  sd  o£E  liqr  thof ,  in  the  sd  chattels,  for  the  sum  of 
200/.,  It  is  by  consent  ordered  that  the  sd  coy,  as  from  the  date  hereof, 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of  and  in  the  sd  mortgaged  ppty. 
And  order  that  the  sd  coy  and  the  sd  off  liqr,  upon  payment  by  the  sd 
6.  to  the  sd  off  liqr  of  the  sum  ^f  200/.,  and  upon  being  required  so  to 
do,  release  and  convey  the  sd  equity  of  redemption  and  all  right,  title, 
and  interest  to  and  in  the  sd  chattels  to  the  sd  S.,  or  as  he  shall  direct, 
at  his  expense,  and  either  party  is  to  be  at  liberty  to  apply  as  he  or 
they  may  be  advised.    Britannia  Iron  Works,  8th  Aug.  1877.    A.  1551. 


Form  639. 

Liberty  to 

compromise 

aotion. 


Upon  the  applicon  of  off  liqr  of  the  coy,  and  upon  hearing  the  solors 

for  the  applicants,  and  upon  reading  the  opinion  of  Hr. ,  dated, 

&c.,  Order  that  the  sd  off  liqr  be  at  liberty  to  apply  in  the  action  of 
A.  V.  B.,  B.  1880,  for  an  order  for  the  compromise  of  such  action  upon 
the  following  terms :  that  is  to  say,  the  defts  to  consent  to  a  perpetual 
injunction  in  the  terms  ^et  out  in  paragraph  1  of  the  prayer  of  the 
statement  of  claim  therein,  and  to  pay  their  own  costs ;  liberty  being 
reserved  to  the  defts  therein  for  them  to  sell  the  machines,  &c.  Beverley 
Iron  Co.,  Hall,  V.-C,  11th  March,  1881.    A.  511. 

As  to  compromise  under  the  Joint  Stock  Companies  Arrangement  Act,  1870,  see 
infraj  Section  IV. 


Form  640. 

Liberty  to 

official 

receiver  to 

compromiie 

misfettfance 

claims. 


The  applicon  by  summons  of,  &c.  Order  that  the  sd  B.  as  such  off 
recr  and  Hqr  as  afsd  be  at  liberty  to  enter  into  the  compromise,  the 
terms  of  which  are  set  forth  in  the  schedule  hereto,  for  the  settlement 
of  the  claims  of  the  sd  B.  against  the  applicants,  the  sd  X.  and  Y. 
mentd  in  the  sd  summons,  dated,  &c.  And  order  that  the  costs, 
charges,  and  expenses  of  the  winding-up  be  paid  out  of  the  sum  of 

/.  mentd  in  the  sd  schedule,  and  that  the  balance  be  distributed 

by  the  said  off  recr  and  liqr  by  way  of  dividend  among  the  creditors  of 
the  above-named  coy.  [^Applicants  to  pat/  taxed  costs  of  this  summons.^ 
And  order  that  all  further  proceedings  upon  the  sd  summons  of,  &o., 
be  stayed.  New  Travellers^  Chambers,  00195  of  1894.  Wright,  J., 
July  13,  1898. 


Form  641.  Upon  the  applicon  of  W.  P.  and  L.,  the  liqrs  of  the  above-named 

TT      .^jj  coy,  and  upon  hearing  the  solors  for  the  applicants,  and  upon  reading 

liberty  to  the  London  Oazette  of  the  15th  June,  1875,  containing  a  notice  of 

^™^J^iS  resolution  to  wind  up  the  sd  coy  voluntarily,  and  of  the  appointment 
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of  liqrs,  and  upon  reading  an  afft  of  W.  P.  and  L.,  filed  1st  Aug. 
1877,  Order  that  the  sd  liqrs  be  at  liberty  to  compromise  the  cross- 
claims  made  in  the  proceedings  for  winding-up,  by  the  sd  coy  on 

the  one  hand  against  Messrs  T.  W.  and  Sons,  of ,  and  the  sd 

Messrs.  T.  W.  and  Sons  against  the  sd  coy  on  the  other  hand,  upon 
the  terms  of  the  sd  coy  and  the  sd  Messrs.  T.  W.  and  Sons  mutually 
foregoing  and  releasing  the  sd  claims  against  one  another.  Humphreys 
and  Pearson,  Malins,  V.-O.,  6th  Aug.  1877.     A.  1532. 

Although  the  above  order  was  made  in  a  volantary  winding-np,  it  is,  of  ooorse, 
equally  usefol  as  a  precedent  in  a  oompnlsory  winding-np. 
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Remunera- 
tion of 
liquidator. 


Court  maj 
regulate 
priority  of 
cottts,  so. 


OHAPTEE  XLVn. 

COSTS  IN  WINDING-UP  ;    TAXATION,  ETC. ;    FEES. 


Costs. 

The  Act  of  1862  does  not,  in  the  case  of  a  compulsory  winding-up, 
expressly  provide  (as  in  the  case  of  a  voluntary  winding-up,  sect.  144), 
that  the  costs,  charges,  and  expenses  properly  incurred  in  the  winding- 
up,  including  the  remuneration  of  the  liquidators,  shall  be  payable  out 
of  the  assets  of  the  company  in  priority  to  all  other  claims.  It  was  no 
doubt  assumed  that  the  Court  would,  as  a  matter  of  course,  give  due 
priority  to  such  costs  and  expenses.  Webb  v.  Whiffeny  L.  E.  6  H.  L. 
717,  735.     But  the  Act  contains  the  following  section : — 

8eot.  110  of  1862. — ^The  Court  may,  in  the  event  of  the  assets  being  insufficient 
to  satisfy  the  liabilities,  make  an  order  as  to  the  payment  out  of  the  estate  of  the 
company  of  the  costs,  charges,  and  expenses  incurred  in  winding-up  any  company 
in  such  order  of  priority  as  the  Court  thinks  just. 


Inoumbered 
assets. 


Petitioner's 
costs. 


Costs  of 

outside 

litigation. 


The  assets  or  estate  of  the  company  in  the  case  of  incumbered 
property  means  the  equity  of  redemption  or  surplus  after  clearing  off 
the  incumbrcLuces.  Hence  an  order  to  pay  thereout  may  be  abortive. 
Anglo-Austrian,  Sfc,  Union,  (1895)  2  Ch.  891 ;  Lloyd  T.  David  Lloyd  Sf 
Co.,  6  0.  D.  345. 

Costs  of  defending  actions  against  the  company  where  the  defence 
is  for  the  benefit  of  the  debenture-holders  will  be  ordered  to  be  paid 
in  priority  to  their  claims.  Wrexham,  Mold  and  ConnaJCs  Quay  R,  Co., 
(1900)  1  Oh.  261. 

The  following  are  some  of  the  cases  decided  under  the  old  practice: — 

(a)  The  petitioner's  costs,  where  a  winding-up  order  was  made,  were 
held  to  be  a  first  charge  on  the  assets  {Audley  Hall  Cotton  Co,,  6  Eq. 
245 ;  37  L.  J.  Ch.  904) ;  and  he  was  entitled  to  them  free  of  set-off 
{General  Exchange  Bank,  4  Eq.  138  ;  37  L.  J.  Ch.  618) ;  and  accordingly 
it  was  not  uncommon  to  pay  them  early  in  the  winding-up. 

(b)  As  to  costs  directed  to  be  paid  by  the  company  in  liquidation,  or 
by  the  official  liquidator,  it  was  held  that  such  costs  were  to  be  paid 
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in  full  out  of  the  assets,  and  not  merely  proved  for.  Home  Investment 
Soc,  14  0.  D.  167 ;  Madrid  Bank  v.  Pellt/,  7  Eq.  442  ;  Ex  parte  Levtck, 
6  Eq.  69 ;  Ex  parte  Smith,  3  Ch.  130 ;  Ferrao's  case,  9  Ch.  355. 

The  rule  applies  where  an  action  is  brought  against  the  company 
with  the  Court's  leave.  Bailey  and  Leetham^s  case,  8  Eq.  94.  And 
where  an  action  commenced  by  the  company  before  winding-up  is 
continued  by  the  liquidator  with  the  Court's  leave,  a  successful  defen- 
dant is  entitled  to  his  costs  in  full  as  from  the  commencement  of  the 
action.     London  Drapery  Stores,  (1898)  2  Ch.  684. 

But  where  the  action  against  the  company  is  commenced  before  the 
winding-up,  the  plaintiff  is,  as  regards  costs,  put  in  the  same  position 
as  if  he  had  prosecuted  his  suit  to  judgment  before  winding-up — ^that 
is,  he  must  add  his  costs  to  his  debt  and  prove  in  the  winding-up. 
Thurso  New  Oas  Co,,  42  C.  D.  486 ;  Snyder  Dynamite  Projectile  Co,, 
W.N.  (1893)  37. 

See  further,  especially  as  to  personal  payment  by  the  liquidator  or 
official  receiver,  Hounslow  Brewery  Co,,  W,  N.  (1896)  45;  W,  Powell 
and  Sons,  (1896)  1  Ch.  681 ;  and  supra,  p.  278. 

(c)  As  to  the   [official]   liquidator's  costs,    i,e,,  the  costs  of  the  Liquidator's 
winding-up : —  *^'®* 

It  was  held  that  as  a  general  rule  he  was  entitled  to  his  costs  of  all 
proceedings  properly  taken.  Silver  Valley  Mines  Co.,  21  Ch.  Div. 
381. 

If  the  assets  are  deficient,  the  Court  can  give  the  costs  incurred  in 
'winding-up  the  company  priority.  Sect.  110  of  1862.  In  such  case 
they  will  rank  next  after  the  petitioner's  costs,  and  before  the  official 
liquidator's  remuneration.  In  re  Massey,  9  Eq.  367.  But  they  rank 
after  costs  ordered  to  be  paid  by  the  liquidator,  or  out  of  the  assets. 
Dominion  of  Canada  Plumbago  Co,,  uhi  supra.  See  further,  supra, 
p.  274. 

Where  there  are  incumbrances,  such  as  mortgage  debentures,  and  inoum- 
the  mortgaged  property  is  realized  in  the  winding-up,  with  the  consent  of  brancera. 
the  incumbrancers,  the  liquidator's  costs,  charges,  and  expenses  of  the 
realization  are  the  first  charge,  the  incumbrances  rank  next,  and  the 
general  costs  of  the  winding-up  are  payable  only  out  of  the  surplus, 
if  any.  Oriental  Hotels  Co,,  12  Eq.  126 ;  40  L.  J.  Ch.  420;  24  L.  T. 
495;  19  W.  E.  767;  Regent's  Canal  Co,,  3  Ch.  Div.  411  ;  Batten  v. 
Wedgwood  Co,,  28  Ch,  Div.  317,  325.  As  to  the  priority  of  the  in- 
cumbrancers when  their  security  is  not  realized  in  the  winding-up,  see 
Anglo- Austrian,  Sfc,  Union,  supra, 

(d)  There  is  no  such  office  as  **  solicitor  to  the  liquidator."     London  pergonal 
Metallurgical  Co,,  (1897)  2  Ch.  262.     The  solicitor  employed  by  him—  liability  of 
and  as  to  the  sanction  to  employ  him,  see  the  same  case— has  no  claim  hqmdator. 
for  the  costs  of  the  winding-up  against  the  liquidator  personally  {Anglo- 
Moravian  Co,,  1  Ch.  Div.  130;  45  L.  J.  Ch.  115;  3  3  L.  T.  650;  24 
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W.  K.  122  ;  Dominion  of  Can<uki  Co.,  uhi  supra) ;  nor  lias  he  any  lien 
on  the  file  of  prooeedings  for  such  costs.     Ex  parte  Ptdlbrook,  4  Ch.  627. 
The  followiDg  provisions  of  the  Bules  of  the  Supreme  Court,  and 
decisionB  thereunder,  must  he  borne  in  mind : — 

E.  8.  0.  1888,  0.  LZV.  r.  1.— Subject  to  the  proYisioiis  of  the  Acts  and  these 
rules,  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court,  iti«^nHing 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or 
judge. 

Seet.  6,  Jnd.  Aot,  1890.— Subject  to  the  Supreme  Court  of  Judicature  Acts,  and 
the  rules  of  Court  made  thereunder,  and  to  the  express  provisions  of  any  statute^ 
whether  passed  before  or  after  the  commencement  of  this  Act,  the  costs  of  and 
incident  to  all  proceedings  in  the  Supreme  Court,  including  the  administration  of 
estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or  judge,  and  the  Court  or 
judge  shall  haye  full  power  to  determine  by  whom  and  to  what  extent  such  costs 
are  to  be  paid. 

This  enactment  in  effect  gets  rid  of  the  decision  in  Be  MUU^  84  0.  D. 
24.  And  see  Wrexham,  Mold  and  ConnaVe  Quay  R.  Co.,  (1900)  1  Gh. 
261. 


Ap. 

01  old  rules 

as  to  costs. 


Building  and 

industrial 

societies. 

Appeal. 


E.  8.  C.  1888,  0.  LZV.  r.  87. — ^The  rules,  orders,  and  practice  of  any  Court 
whose  jurisdiction  is  transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal, 
relating  to  costs,  and  the  allowance  of  the  fees  of  solicitors  and  attomeTS,  and  the 
taxation  of  costs,  existing  prior  to  the  oommenoement  of  the  principal  Aot,  shall, 
in  so  far  as  they  are  not  inconsistent  with  the  principal  Aot  and  these  rulesf 
remain  in  force  and  be  applicable  to  costs  of  the  same  or  analogous  proceedingB, 
and  to  the  allowance  of  the  fees  of  solicitors  of  the  Supreme  Court  and  the  taxation 
of  costs  in  the  High  Court  of  Justice  and  Court  of  Appeal. 

This  rule  means  that  all  the  old  rules  of  the  Court  of  Ohanceiy, 
except  so  far  as  they  are  altered  by  the  new  rules,  are  still  binding 
upon  the  judges  of  the  Chancery  Diyision  (per  Jessel,  M.  H.,  PringU 
V.  Gloag,  10  Ch.  D.  678). 

[As  to  the  inherent  jurisdiction  of  the  Court  with  respect  to  coets, 
see  Re  Bombay  Civil  Fund  Act,  1862,  40  Ch.  Div.  288 ;  Wrexham, 
Mold  and  Connah*8  Quay  Co.,  supra."} 

As  to  costs  in  County  Courts,  in  the  winding-up  of  building  and 
industrial  societies,  see  infra,  p.  715. 

As  to  ordering  liquidator  personally  to  pay  costs,  see  supra,  p.  278. 

As  to  the  liquidator's  right  to  appeal  as  to  costs,  see  Silver  Valley 
Mines,  21  C.  D.  381 ;  Raynes  Park  Oolf  Club,  (1899)  1  a  B.  961. 

Where,  however,  costs  are  in  the  discretion  of  the  judge,  the  Court 
of  Appeal  will  assume  that  he  has  exercised  his  discretion  as  to  them 
and  will  not  entertain  an  appeal,  unless  it  is  satisfied  that  he  has  not 
done  so,  but  has  applied  some  rule  which  he  supposed  to  exclude  it ; 
and  an  appeal  from  an  order  for  payment  of  ''costs,  charges  and 
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expenses"  will  not  lie  as  to  ** costs"  only,  if  the  order  is  right  as  to 
"  charges  and  expenses."     Bew  v.  Bew^  (1899)  2  Oh.  467. 

Costs  Payable  otjt  of  the  Assets  of  the  Company. 

E.  170  of  1908. — (1)  The  assets  of  a  company  in  a  winding-up  bj  the  Court,  Order  of 
remaining  after  payment  of  the  fees  [1],  and  actual  expenses  incurred  in  realizing  priority  (sub- 
or  getting  in  the  assets  [2],  shall,  subject  to  any  order  of  the  Court  [3],  and,  as  i^  *?  special 
regards  a  winding-up  to  which  the  provisions  of  the  Stannaries  Act,  1887,  applyi 
subject  to  that  Act  (4),  be  liable  to  the  following  pa3rments,  which  shall  be  made  in 
the  following  order  of  priority,  namely  : — 
Fint,  The  taxed  costs  of  the  petition,  including  the  taxed  costs  of  any  person 

appearing  on  the  petition  whose  costs  are  allowed  by  the  Court  (5) ; 
Next,  The  remuneration  of  the  special  manager,  if  any  (6)  ; 
„      The  costs  and  expcDses  of  any  person  who  makes,  or  concurs  in  making, 

the  company's  statement  of  affairs  (7) ; 
, ,  The  taxed  charges  of  any  shorthand  writer  appointed  to  take  an  examination : 
Provided  that  where  the  shorthand  writer  is  appointed  at  the  instance  of 
the  official  receiver  the  costs  of  the  shorthand  notes  shall  be  deemed  to 
be  an  expense  incurred  by  the  official  receiver  in  getting  in  and  realizing 
the  assets  of  the  company  (8) ; 
,,      The  liquidator's  necessary  disbursements,  other  than  actual  expenses  of 

realization  heretofore  provided  for  (9) ; 
„       The  costs  of  any  person  properly  employed  by  the  liquidator  with  the 

sanction  of  the  committee  of  inspection  (10)  ; 
„       The  remuneration  of  the  liquidator  (11); 

,,       The  actual  out-of-pocket  expenses  necessarily  incurred  by  the  committee 
of  inspection,  subject  to  the  approval  of  the  Board  of  Trade  (12). 

(2)  ^o  payments  in  respect  of  bills  or  charges  of  solicitors,  managers,  accountants.  Costs, 
auctioneers,  brokers,  or  other  persons,  other  than  payments  for  costs  and  expenses 
incurred  and  sanctioned  under  Bule  67,  and  payments  of  bills  which  have  been 
taxed  and  allowed  under  orders  made  for  the  taxation  thereof,  shall  be  allowed  out 

of  the  assets  of  a  company  without  proof  that  the  same  have  been  considered  and 
allowed  by  the  registrar.  The  taxing  officer  shall  satisfy  himself  before  passing 
such  bills  or  charges  that  the  employment  of  the  solicitor  or  other  person  in 
respect  of  the  matters  mentioned  in  the  bills  or  charges  has  been  duly  sanctioned. 
[R.  28  of  April,  1892,  varied.] 

(3)  Nothing  contained  in  this  rule  shall  apply  to  or  affect  costs  which  in  the  course 
of  legal  proceedings  by  or  against  a  company  which  is  being  wound  up  by  the  Court 
are  ordered  by  the  Court  in  which  the  proceedings  are  pending  or  a  judge  thereof  to 
be  paid  by  the  company  or  the  liquidator,  or  the  rights  of  a  person  to  whom  such 
costs  are  payable. 

(I.)  The  above  rule  does  not  touch  the  rights  of  incumbrancers  ;  in  Inoum- 
the  case  of  an  incumbered  property,  the  company's  «tsset  is  the  equity  hrancers. 
of  redemption.     See  Anglo- Austriariy  Sfc,  UntoUy  stiprUy  p.  651.     And  as 
to  (3),  which  is  new,  see  London  Metallurgiccd  Co,^  (1895)  1  Ch.  758. 

(2.)  ^^  Actual  expenses  of  realizing  and  getting  in  the  Aesets^^ — ^These  Expenses  of 
words  cover  a  considerable  part  of  the  general  costs  of  the  winding-up.  roahzation, 
Dronfield  Co.^  23  Ch.  D.  516.     But  there  are  some  costs  which  are  not, 
it  would  seem,  thereby  covered,  c.y.,  the  costs  of  ascertaining  the  debts 
and  liabilities  of  the  company.     Such  costs  appear  to  fall  under  (9) 
and  (10).     Costs  of  preservation  are  not  costs  of  realization  :  Lathamy. 
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Fees  of 
official 
peceiTer. 


Special  order. 


Stannaries 
Act. 

Petition. 


Special 
manager. 


Statement  of 
affairs. 


Shorthand 
writer. 

Disburse- 
ments. 


Greenwich  Ferry  Co.^  W.  N.  (1895)  77.  In  bankraptcj,  it  has  been 
held  that  the  words  mean  costs  of  a  sale,  and  do  not  include  the 
trustees'  solicitor's  bill  of  costs.     Re  Bright,  (1903)  1  K.  B.  736. 

As  a  liquidator  cannot  obtain  possession  of  the  assets  without 
discharging  what  is  due  to  the  official  receiver  for  fees,  &c.,  and 
cannot  very  well  realize  without  possession,  the  payment  of  the 
official  receiver's  fees,  &c.|  will  probably  be  held  to  be  expenses  of 
realization.     And  see  order  in  Unionisi  Cluhj  Limited,  infra, 

(8.)  **  Subject  to  any  Order  of  the  Court,^* — Having  regard  to  sect  1 10 
of  1862  (supra),  the  sounder  construction  seems  to  be  that  the  words 
refer  to  that  section,  and  are  without  prejudice  to  the  power  of  the 
Court  thereunder.  And  see  London  Metallurgical  Co,,  (1895)  1  Ch. 
758. 

(4.)  Stannaries  Act,  1887.— See  sects.  4,  7,  9,  10,  19,  34;  which  are 
not  expressly  repealed  by  the  Stannaries  Court  (Abolition)  Act,  1896. 

(5.)  Costs  of  Petition  and  persons  appearing  thereon, — ^Under  the  old 
practice  the  taxed  costs  of  the  petitioner  were  paid  in  full  in  priority  to 
the  costs  of  the  winding-up.     See  supra^  p.  650. 

As  a  rule  the  costs  of  a  rehearing  or  appeal  are  included.  Be  Bright, 
(1903)  1  K.  B.  735. 

In  case  of  deficiency  the  practice  is  for  the  official  receiver  to  pay 
the  costs  of  petition  and  of  persons  appearing  thereon  pro  ratd,  unle^ 
a  summons  is  taken  out  within  twenty-one  days  of  his  notice  of  inten- 
tion so  to  divide  them. 

The  above  rule  does  not  mention  the  general  costs  of  the  winding-up ; 
and,  if  not  costs  of  realization,  they  will  be  included  either  in  ''liqui- 
dator's necessary  disbursements  "  (see  infra  (9) ),  or  in  **  costs  of  any 
person  properly  employed  by  the  liquidator  with  the  sanction  of  the 
committee  of  inspection"  (see  infra  (10)).  See  further  as  to  this, 
infra  (9)  and  (10). 

(6.)  Remuneration  of  Special  Manager, — This  is  fixed  by  the  Court 
(sect.  5  (3)  of  1890)  on  the  report  of  the  official  receiver.  £.  48  (1)  of 
1903.  His  costs  of  givin g  security  are  to  be  borne  by  himself  personally. 
B.  60  (5)  of  1903.  But  the  expenses  incurred  by  him  seem  to  be 
expenses  of  realization. 

(7.)  Costs  and  Expenses  of  Statetnent  of  Affairs. — ^These  are  to  be 
paid  by  the  official  receiver  out  of  the  assets.  B.  170  of  1903. 
And  they  must  be  sanctioned  by  him  before  being  incurred.  B.  57  of 
1903.     And  see  B.  170,  supra, 

(8.)  Charges  of  Shorthand  Writer, — ^As  to  these  charges,  and  when 
he  may  be  appointed,  see  B.  74  of  1903. 

(9.)  Liquidator's  necessary  Disbursements, — These  do  not  include  his 
costs  of  giving  security  (R.  60  (5)  of  1903) ;  or  his  costs  of  obtaining 
the  Court's  sanction  to  purchase  under  B.  140.     B.  142. 

It  is,  however,  presumed  that  they  include  the  general  costs  of  the 
winding-up  not  otherwise  provided  for. 
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(10.)   Costs  of  persons  employed  with  sanction  of  Committee  of  InspeC'  Persons 
fion, — The  general  costs  of  winding-up  (irrespective  of  costs  of  realiza-  «™ploy«l. 
tion,  taxed  costs  of  petition,  remuneration  of  special  manager,  costs  of 
statement  of  affairs,  and  charges  of  shorthand  writer,  as  to  which  see 
supra)  seem  to  come  under  the  head  either  of  (a)  liquidator's  necessary 
disbursements,  or  (b)  the  above  head. 

(11.)  Remuneration  of  Liquidator. — As  to  how  the  remuneration  is  Liquidator's 
fixed,  see  Er.   137,   138  of   1903.     As  to   depriving  Hquidators  of  enumeration, 
remuneration  for  solicitation,  see  Sch.  I.  (18)  to  Act  of  1890. 

Even  under  the  old  practice  an  official  liquidator  received  no 
remuneration  out  of  the  assets  until  after  the  costs  of  the  winding-up 
(including  those  of  solicitor  and  provisional  liquidator)  had  been  paid 
in  full.     In  re  Massey^  9  Eq.  367 ;  In  re  Trueman,  14  Eq.  278. 

Where  a  company  has  gone  into  voluntary  liquidation  and  appointed 
a  liquidator,  and  afterwards,  on  a  creditor's  petition  for  a  compulsory 
order,  a  supervision  order  is  made  directing  the  petitioner's  and 
liquidator's  costs  to  be  taxed  and  paid  out  of  the  assets,  the  liquidator's 
remuneration  for  the  period  from  the  commencement  of  the  winding-up 
to  the  supervision  order  is  postponed  to  the  taxed  costs  of  the  petitioner 
and  of  the  liquidator's  solicitor,  and  also  to  any  further  costs  for  work 
properly  done  by  the  solicitor  by  the  authority  of  the  liquidator  sub- 
sequentiy  to  the  order.  Sanitary  Burial  Association  (0.  A.),  (1900)  2 
Ch.  289. 

As  to  the  order  in  which  a  provisional  liquidator's  costs  are  paid,  Provisional 
see  the  order  in  Unionist  Cluh,  infra,  Form  643.  liquidator. 

(12.)  Expenses  of  Committee  of  Inspection, — ^This  does  not  seem  to  Committee  of 
include  payments  to  members  of  committee  for  services  rendered,  pay-  "^*P®^<^°' 
in6nt  of  which  may  be  sanctioned  by  the  Court.    B.  142  of  1903.    In 
the  absence  of  special  direction  by  the  Court,  these  seem  to  be  expenses 
of  realization. 

Taxation  of  Costs. 

Br.  160—166  and  166  of  1908  are  as  follows  :— 

160.  Every  solioitor,  manager,  aooountant,  anotioneer,  broker  or  other  person  Taxation  of 
employed  by  an  official  receiyer  or  liquidator  in  a  winding-np  by  the  Court  shall,  oosts. 

on  request  by  the  official  receiver  or  liquidator  (to  be  made  a  sufficient  time  before 
the  declaration  of  a  diyidend),  deliver  his  bill  of  oosts  or  charges  to  the  official 
receiver  or  liquidator  for  taxation ;  and  if  he  fails  to  do  so  within  seven  days  from 
the  time  stated  in  the  request,  or  such  extended  time  as  the  Court  may  allow,  the 
liquidator  shall  declare  and  distribute  the  dividend  without  regard  to  such  person's 
claim,  and,  subject  to  any  order  of  the  Court,  the  claim  shall  be  forfeited.  The 
request  by  the  official  receiver  or  liquidator  shall  be  in  the  Form  No.  89.  [See 
infra,  p.  666.] 

161.  Where  a  bill  of  oosts  or  charges  in  any  winding-up  is  to  be  taxed,  the  taxing  Notice  of 
master  shall  give  notice  of  an  appointment  to  tax  the  same,  in  a  winding-up  by  the  appointment 
Court,  to  the  official  receiver,  and  in  every  winding-up  to  the  liquidator,  and  to  the       ^** 
person  to  or  by  whom  the  bill  or  charges  is  to  be  paid  (as  the  case  may  be). 

162.  The  bill  or  charges,  if  incurred  in  a  winding-up  by  the  Court  prior  to  the  Lodging  bill 
appointment  of  a  liquidator,  shall  be  lodged  with  the  official  reoeiTer,  and  if  inoorred  for  taxation. 
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after  the  appointment  of  a  liquidator,  shall  be  lodged  with  the  liquidator  three  clear 
days  before  the  application  for  the  appointment  to  tax  the  same  is  made.  The  official 
receiver  or  the  liquidator,  as  the  case  may  be,  shall  forthwith,  on  receiving  notice  of 
taxation,  lodg^  such  bill  or  charges  with  the  proper  taxing  officer.  [Formerly  R.  24 
of  1890,  taken  from  Bkcy.  R.  121.] 

[The  practice  now,  although,  it  may  not  be  strictly  in  accordance 
with  Er.  161,  162,  is  as  follows  : — As  soon  as  an  order  directing  taxa- 
tion of  costs  is  completed,  and  one  of  the  parties  has  lodged  his  bill 
for  taxation,  notice  is  sent  from  the  registrar's  office  to  all  the  other 
parties  of  the  date  for  lodging  their  bills.  In  cases  in  which  the  billfl 
have  to  be  lodged  with  the  official  receiver  or  liquidator,  the  notice 
is  according  to  Form  652  ;  in  other  cases  it  is  according  to  Form  653. 
Subsequently,  notice  of  the  appointment  to  tax  is  sent  from  the 
registrar's  office.     See  Form  654.] 

168.  Every  person  whose  bill  or  charges  in  a  winding-up  by  the  Court  is  or  are 
to  be  taxed  shall,  on  application  either  of  the  official  receiver  or  the  liquidator, 
furnish  a  copy  of  his  bill  of  charges  so  to  be  taxed,  on  payment  at  the  rate  of  id. 
per  folio,  which  payment  shall  be  charged  on  the  assets  of  the  company.  The 
official  receiver  shall  call  the  attention  of  the  liquidator  to  any  items  which,  in  his 
opinion,  ought  to  be  disallowed  or  reduced,  and  may  attend  or  be  represented  on 
the  taxation.  [Formerly  R.  25  of  1890,  taken  from  Bkcy.  R.  122.  The  official 
receiver  has  no  right,  although  the  registrar  may  give  him  leave,  to  attend  the 
taxation.    £e  Nash,  (1896)  1  Q.  B.  13.] 

104.  Where  any  party  to,  or  person  affected  by,  any  proceeding  desires  to  make 
an  application  for  an  order  that  he  be  allowed  his  costs,  or  any  part  of  them, 
incident  to  such  proceeding,  and  such  application  is  not  made  at  the  time  of  the 
proceeding — 

(1.)  Such  party  or  person  shall  serve  notice  of  his  intended  application  on  the 
official  receiver  in  a  winding-up  by  the  Court,  and  in  every  winding-up  on  tiie 
liquidator. 

(2.)  The  official  receiver  (if  any)  and  liquidator  may  appear  on  such  appUoation 
and  object  thereto. 

(3.)  No  costs  of  or  incident  to  such  application  shall  be  allowed  to  the  applicant 
unless  the  Court  is  satisfied  that  the  appHcation  could  not  have  been  made  at  the 
time  of  the  proceeding.     [Formerly  R.  26  of  1890,  taken  from  Bkqy.  R.  123.] 

165.  Upon  the  taxation  of  any  bill  of  costs,  charges,  or  expenses  being  completed, 
the  taxing  officer  shall  issue  to  the  person  presenting  such  bill  for  taxation  his 
certificate  of  taxation.  The  bill  of  costs,  charges,  and  expenses,  together  with  the 
allowance  or  certificate,  shall  be  filed  with  the  registrar.    [Formerly  R.  27  of  1890.] 

166.  Where  the  bill  or  charges  of  any  solicitor,  manager,  accountant^  auctioneer, 
broker,  or  other  person  employed  by  an  official  receiver  or  liquidator  is  or  are  pay- 
able out  of  the  assets  of  the  company,  a  certificate  in  writing,  signed  by  the  official 
receiver  or  liquidator,  as  the  case  may  be,  shall  be  produced  to  the  taxing  officer 
setting  forth  whether  any,  and  if  so  what,  special  terms  of  remuneration  have  beco 
agreed  to,  and  in  the  case  of  the  bill  of  costs  of  a  solicitor,  a  copy  of  the  resolatioa 
or  other  authority  sanctioning  the  employment.  [Formerly  R.  29  of  1890,  taken 
from  Bkcy.  R.  117.] 

[This  sanction  must  be  obtained  before  emplojment.  See  s.  12  (4) 
of  1890.     If  not  80  previously  obtained,  there  is  considerable  diffi- 
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culty  in  obtainixig  payment.  When  the  official  receiver  is  liquidator, 
without  a  committee  of  inspection,  the  authority  of  the  Board  of  Trade 
must  be  produced.     See  Be  Duncan,  (1892)  1  Q.  B.  331,  879.] 


168. — (1.)  Where  anj  bill  of  costs,  charges,  fees,  or  disbursements  which  are  ReTiew  of 
payable  out  of  the  assets  of  the  company  to  any  solicitor,  manager,  accountant,  f*^*^^  ^^ 
auctioneer,  broker,  or  other  person  has  been  taxed  by  a  registrar  of  a  Court  other  rjo-jj. 
than  the  High  Court,  the  Board  of  Trade  may  require  the  taxation  to  be  reviewed 
by  the  taxing  officer  of  the  High  Court. 

(2.)  In  any  case  in  which  the  Board  of  Trade  require  such  a  review  of  taxation 
as  is  above  mentioned  they  shall  give  notice  to  the  person  whose  bill  has  been  taxed, 
and  shall  apply  to  the  taxing  officer  of  the  High  Court  to  appoint  a  time  for  the 
review  of  such  taxation,  and  thereupon  such  taxing  officer  shall  appoint  a  time  for 
the  review  of,  and  shall  review,  such  taxation  and  certify  the  result  thereof.  The 
Board  of  Trade  shall  g^ve  to  the  person  whose  bill  of  costs  is  to  be  reviewed  notice 
of  the  time  appointed  for  the  review. 

(3.)  Where  any  such  review  of  taxation  as  is  above  mentioned  is  required  to  be 
made  by  the  taxing  officer  of  the  High  Court,  the  registrar  whose  taxation  is  to 
be  reviewed  shall  forward  to  the  said  taxing  officer  the  bill  which  is  required  to  be 
reviewed. 

(4.)  The  Board  of  Trade  may  appear  upon  the  review  of  the  taxation ;  and  if, 
upon  the  review  of  the  taxation,  the  bill  is  allowed  at  a  lower  sum  than  the  sum 
allowed  on  the  orig^al  taxation,  the  amount  disallowed  shall  (if  the  bill  has  been 
paid)  be  reitaad  to  the  <^oial  receiver,  or  the  liquidator,  or  other  person  entitled 
thereto.  The  certificate  of  the  taxing  officer  shall  in  every  case  of  a  review  by 
him  under  this  rule  be  a  sufficient  authority  to  entitle  the  person  to  whom  the 
amount  disallowed  ought  to  be  repaid  to  demand  such  amount  from  the  person 
liable  to  repay  the  same. 

(5.)  The  costs  of  and  incidental  to  the  review  shall  be  paid  out  of  the  assets  of 
the  company  or  otherwise  as  the  taxing  officer  or  the  Court  may  direct :  Provided 
that  the  costs  of  the  attendance  of  a  principal  shall  not  be  allowed  if  in  the 
opinion  of  the  taxing  officer  he  could  have  been  sufficiently  represented  by  his 
London  agent.  [R.  30  of  1890,  varied — ^which  was  taken  from  Bkcy.  R.  124.  An 
appeal  lies  from  the  decision  of  the  taxing  master  of  the  Court.  See  £x  parU 
Jaynety  40  W.  R.  624.  It  has  been  held  in  bankruptcy  that  the  rule  does  not  apply 
to  peffsons  litigating  with  the  trustee  outside  the  bankruptcy,  but  is  confined  to  the 
class  of  persons  mentioned  in  the  rule  and  employed  by  the  trustee.  Be  Munt^ 
(1898)  1  Q.  B.  287.] 

B.  170  (2)  of  1908  (formerly  R.  28  of  April,  1892)  is  set  out  above. 


This  rule  is  treated  as  applicable  to  all  bills  which  hare  not  been 
ordered  to  be  taxed. 

A  formal  certificate  or  allocatur  is  now  issued  by  the  registrar,  and 
the  bill  and  original  certificate  are  filed.  No  stamp  is  charged  for  this 
certificate. 

As  to  costs   of  misfeasance    summonses,  see  Anglo- Austrian,  Sfc,  Misfeasance 
Union,  (1894)  2  Ch.  622  ;    ihid,,  (1895)  2  Oh.   891 ;   R.  S.  0.  1883,  proceedings. 
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Appendix  N.  72a,   82a,   and   180   (An.  Pt.  1904,  vol.  2,  pp.  199, 
200) ;  and  supra,  Chap.  XLIV.     See  also  W.  Powell  and  Sons,  (1896) 

1  Ch.  681 ;  followed  by  StirliDg,  J.,  in  Chambers,  in  Western  Counties, 
Sfc.  Co.,  May  4th,  1896.    And  see  (1897)  1  Ch.  632. 

As  to  costs  of  instructions  for  brief,  see  Cotisolidated  Exploration  and 
Advance  Co,,  (1899)  2  Ch.  599. 

As  to  costs  on  the  higher  scale,  see  Ord.  LXV.  r.  9 ;  An.  Pr.  1904, 
pp.  954,  955 ;  Assets  Development  Co.  y.  Close  Brothers  8f  Co.,  (1900) 

2  Ch.  717. 

There  is  no  hard  and  fast  rule  of  taxation  that  the  oostB  of  a 
proceeding,  e.g.,  an  examination  before  an  examiner,  should  not  be 
allowed  unless  it  has  been  actually  used  for  some  purpose.  Bartlett  t. 
Higgins,  (1901)  2  K.  B.  230  (C.  A.). 

As  to  the  costs,  as  between  party  and  party,  of  a  solicitor  paid  by 
salary,  see  Henderson  r.  Merthyr  Tydfil  Council,  (1900)  1  Q.  B. 
434. 

As  to  not  allowing  a  special  fee  to  leading  counsel  in  a  Court  of  the 
Chancery  Division  when  no  leader  of  the  Court  is  available,  see  Re 
Parson,  (1901)  2  Ch.  176. 

As  to  interest  on  costs,  see  Edge  Sf  Sons  v.  W.  Gallon  I*  Sons,  W.  N. 
(1899)  137. 

As  to  the  effect  of  an  assignment  by  an  undischarged  bankrupt  of 
his  taxed  biU  of  costs  as  solicitor  for  a  petitioning  creditor,  see  Re 
Beall  (1899)  1  Q.  B.  688. 

As  to  power  to  make  charging  order  for  costs  recovered  or  preserved, 
see  Re  Deakin,  Ex  parte  Daniell,  (1900)  2  Q.  B.  489;  Re  Bom,  Cur- 
nock  V.  Born,  (1900)  2  Ch,  433. 

The  taxation  of  party  and  party  costs  in  the  Liverpool  and  Man- 
chester District  Kegistries  proceeds  on  the  same  principles  as  obtain 
in  the  London  Taxing  Masters'  Offices,  where  the  costs  in  other  district 
registries  are  taxed. 

There  is  no  hard  and  fast  rule  that  in  no  case,  where  proceedings 
have  been  initiated  in  a  district  registry  and  are  heard  in  London  on 
affidavit  evidence  only,  will  the  costs  of  the  country  solicitors'  attend- 
ance at  the  hearing  in  London  be  allowed. 

Such  costs  may  be  allowed  in  very  exceptional  cases,  where  no 
London  agent  has  been  employed,  e.g.,  where  charges  of  fraud  or 
personal  misconduct  have  been  made  and  have  failed.  In  re  Dixon, 
Tousey  v.  Sheffield,  (1898)  2  Ch.  443. 


Form  642.  Upon  the  applicon  of  the  off  reor  and  liqr  of  the  above-named  coy, 
by  summons  dated  the  7th  July,  1892,  and  upon  hearing  the  solor  for 
the  applicant,  and  upon  reading  the  order  to  wind  up  the  above-named 
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007  dated  6th  March,  1891,  It  is  ordered  that  it  be  referred  to  the  offidalre- 
taxing  master  to  tax  the  costs,  charges  and  expenses  of  the  applicant,  ^JJ^ator. 
the  off  recr  and  liqr  of  the  above-named  coy,  as  between  solor  and 
client  from  the  time  of  his  appointment  up  to  and  including  this  order, 
but  in  taxing  such  costs  the  taxing  master  is  to  have  regard  to  any 
sums  of  money  arising  on  account  of  or  in  respect  of  the  costs  of 
compromises  with  any  contributories  or  otherwise.  Allchin,  Linnell  Sf 
Co.,  No.  10  of  1891.    Eeg.,  21st  June,  1892. 

The  piaotioe  now  is  to  direct  the  coste  to  be  **  taxed,"  withoat  saying  by 
whom. 

Whether  the  official  receiver  or  someone  else  is  liquidator  he  will  not,  haying 
regard  to  B.  170  (2)  of  1903  (see  aboye),  nudce  any  payment  nntil  it  has  been 
allowed.  The  practice,  as  approved  by  the  jndge,  is  for  the  Uqmdator*s  solicitor  to 
deliyer  his  biU  of  costs  to  his  client,  who  then  snbmits  it  to  the  registrar  nnder 
B.  170  (2)  for  taxation,  and  no  order  is  necessary.    See  Boles,  tupra^  p.  666. 


Upon  the  applicon  of  S.,  the  off  recr  and  liqr  of  the  above-named   Form  643. 
coy,  by  summons  dated,   &c.,   and  upon  the  applicon   of  W.,   by  Qrder 
summons,  dated,  &c.,  and  upon  hearing,  &c.,  and  reading,  &c.    It  is  declaring 
ordered  that  the  claim  of  the  sd  W.  be  allowed  at  the  sum  of  50/.,  S^^^l)^ 
together  with  costs,  and  including  in  such  costs  the  costs  of  these  &c.  nnder 
applicons  to  be  taxed,  and  it  is  ordered  that  it  be  referred  to  the  [g^Q  ^^ 
proper  taxing  master  to  tax  the  costs  of  the  said  H.  as  prov  liqr  from  directing 
the  time  of  his  appointment,  and  of  this  order,  and  the  costs  of  the  sd  *"**^<^°' 
8.,  the  off  recr,  as  prov  liqr  and  liqr  (if  any).    And  it  is  ordered  that 
the  sd  n.  be  allowed  the  sum  of  50/.  in  full  for  his  remuneration  as 
such  prov  liqr.    And  it  is  ordered  that  the  sd  off  recr  and  liqr  do  pay 
out  of  the  money  now  standing  to  the  credit  of  the  liqr,  in  the  following 
order  of  priority,  as  far  as  the  same  will  extend  : — To  W.  the  sum  of 
50/.  and  his  taxed  costs.     The  sum  of  200/.  8«.  bd,  certified  to  be  due 
to  the  sd  B.,  as  prov  liqr,  for  realizing  and  protecting  the  assets  of  the 
sd  club.     The  taxed  costs  of  the  sd  H.,  as  such  prov  liqr.    The  off 
recr's  fees,  and  his  expenses  and  disbursements,  including  the  sum  of 
12/,  1*.  incurred  for  the  valuation  of  the  coy's  ppty  and  effects.     The 
costs  of  the  off  recr,  as  prov  liqr  and  liqr,  when  taxed.    The  costs  of 
the  petitioning  creditors  and  the  coy  appearing  on  the  petition  and 
certified  by  the  taxing  master.    The  sum  of  12/.  12«.  allowed  by  the 
off  recr  for  the  preparation  of  the  statement  of  the  coy's  affairs.    The 
sum  of  50/.  the  remuneration  of  the  sd  H.,  as  assessed.     Unionist  Club, 
Umtd,  U.  0126,  1891.     Chitty,  J.,  14th  March,  1891. 

And  see  London  MttalUtrgieal  Co,,  (1896)  1  Oh.  768. 
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Upon  the  applicon  of  the  off  liqr  of  the  above-named  007,  and  npon 
hearing  the  solor  for  the  applicant,  and  upon  reading  two  seyeral 
orders  dated  resply,  &o.,  the  chief  clerk's  certificate  dated  the  20th 
and  filed  the,  &c.,  It  is  ordered  that  it  be  referred  to  the  taxing  mast^ 
to  tax  the  costs,  charges,  and  expenses  of  the  applicant,  as  such  off 
liqr,  as  between  solor  and  client  from  the  time  of  his  appointment  up 
to  and  including  this  order.  And  it  is  ordered  that  Messrs.  B.  and  B., 
of,  &c.,  solors,  be  appointed  creditors'  representatives  in  the  above 
matters  for  the  purpose  of  attending  the  taxation  of  the  sd  costs  of  the 
off  liqr  in  the  above  matters.  And  it  is  ordered  that  the  costs,  charges 
and  expenses  of  the  sd  Messrs.  B.  and  B.  of  and  incident  to  such 
taxation  and  of  this  applicon  be  taxed.  Amuf  and  Nawf  Provision 
Markt,  Limtdf  Pearson,  J.,  4th  June,  1885. 


Another. 


Form  64S.  Upon  the  applicon  of  the  exors  of  L.  deceased,  &c.,  Order  that 
Mr.  H.  Y.,  of,  &c.,  solor,  be  appointed  creditors'  representative  in 
the  above  matters  for  the  purpose  of  attending  the  taxation  of  the 
costs  both  of  the  prov  and  off  liqr  in  the  above  matters,  other  than  the 
costs  of  such  off  liqr  relating  to  the  conservation  and  realization  of  the 
ppty  of  the  sd  coy  situate  in  the  county  of  C.  And  order  that  the 
costs,  charges,  and  expenses  of  the  sd  H.  Y.  of  and  incident  to  such 
taxation  and  of  this  applicon  be  taxed,  and  when  so  taxed  be  pd  by 
the  sd  off  liqr  out  of  such  assets  of  the  sd  coy  (if  any)  as  may  be 
available  for  that  purpose.  And  order  that  the  costs  of  the  applicants 
of  this  applicon  be  paid  by  the  off  liqr,  and  be  included  and  allowed 
in  his  own  costs.  And  order  that  the  costs  of  the  off  liqr  of  this 
applicon  be  costs  in  the  winding-up.  Cornish  Consolidated^  Sfc,  Corpo- 
ration, Malins,  Y.-C,  11th  April,  1878.     A.  724. 


Creditor's 

representa- 

tive. 


Formerly  a  creditors'  representative  was  very  oommonly  appointed,  bat  eren 
under  the  old  praotioe  snoh  an  appointment  was  rarely  made  except  for  some 
limited  purpose.  See  Maelvtr't  Claim,  5  Oh.  424 ;  23  L.  T.  38 ;  18  W.  B.  794. 
One  was  appointed  in  B0  Hansard  Union,  2nd  Nov.  1891,  Chitty,  J.  A.  1449. 
Form  145. 


Form  646. 

Taxoosts, 
indnding 
costs  of 
action. 


Tax,  &o.,  including,  &c.,  and  including  the  pit's  costs  of  the  action 
brought  by  the  above-named  coy  against  G-.  and  others,  now  pending 
in  this  Ot,  the  distinctive  mark  to  such  action  being,  &c.,  as  between 
solor  and  client;  but  in  taxing,  &c.  Lisbon  Steam  Tramways  Co., 
Limtd,  Malins,  Y.-O.,  15th  June,  1878.    B.  1158. 
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Order  that  the  applicant,  the  ed  D.,  do  pay  to  the  sd  reepts  L.    Form  647. 
and  W.  their  costs  of  this  applioon,  such  costs  to  be  taxed.    And  order  for 
that  the  applicant  be  at  liberty  to  recoup  himself  out  of  the  present  or  liquidator  to 
any  future  assets  of  the  above-named  coy  the  amount  of  the  costs  so  ^ooup  out  of 
ordered  to  be  pd  by  him  as  afsd,  and  his  own  costs  of  this  applioon.  assets. 
Borough  Commercial^  Sfc.  Soc.^  1892.    B.  1199.    Vaughan  Williams,  J., 
14th  Feb.  1893. 


Tax,  &c.,  and  also  including  the  costs  of  and  relating  to  the  appeal   Form  648> 
in  the  case  of  P.  W.,  and  J.,  and  H.,  contributories  of  the  sd  coy.  Order  to  tax, 
Wincham  Ship,  Sfc.  Co.,  Bacon,  V.-C,  3rd  June,  1878.    B.  1085.    See  ^^^^^ 
Silver  Valley  Mines,  vhi  supra,  appeal. 


Upon  the  applicon  of  Messrs.  M.  and  M.,  the  late  solors  for  W.,    Form  649. 
the  oS.  liqr  of  coy,  and  upon  hearing  the  applicants  and  the  now  Order  where 
solors  for  the  sd  off  liqr,  and  upon  reading  the  order  dated,  &c.,  Eefer  ^^^^^ 
it,  &c.,  to  tax  the  costs,  charges,  and  expenses  of  the  sd  W.,  as  such 
off  liqr  as  afsd,  during  the  time  when  the  sd  applicants  were  his 
solors,  from  the  17th  June,  1876,  down  to  14th  June,  1877,  when  the 
now  solors  of  the  sd  off  liqr  were  appointed,  including  therein  the 
costs  of  the  applicon  and  of  this  order,  and  in  taxing  such  costs 
\regard    compromise],       Lisbon    Steam     Tramways,     Malins,    V.-O., 
20th  June,  1877.    B.  1127. 

Where  the  official  Hqaidator  changes  hiB  solioitors,  and  the  assets  are  not  sufficient 
to  pay  the  whole  of  the  costs  of  the  suooessiye  solicitors,  the  solicitors  will,  as  a 
general  rule,  be  paid  rateably  so  far  as  the  assets  will  extend.  In  re  AudUy  Hall, 
i0.  Go,,  6  Eq.  246  ;  87  L.  J.  Ch.  904. 


Tax,  &c.,  from  the  foot  of  the  last  taxation,  including  therein  the   Form  650. 

final  order  to  dissolve  the  above  coy,  but  in  taxing  such  costs,  &o.  Ordertotax~^ 

Proprietors  of  Kingston  Co.,  Chitty,  J.,  9th  Feb.  1883.    A.  138.  costs  up  to 

dissolation. 


1.  We,  each  speaking  positively  for  himself,  and  to  the  best  of  his   Form  661. 
knowledge  and  belief  as  to  other  persons,  say :  that  we  have  not,  nor  ^^^avitasto 
have  nor  has  either  of  us,  nor  have  nor  has  any  other  persons  or  costs  received 
person  by  our  or  either  of  our  order,  or  for  our  or  either  of  our  use,  ^^^j^ 
received  any  sum  or  sums  of  money  in  respect  of  the  costs  of  the  [off]  ko. 
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liqr  of  the  above-named  coj  [save  and  except  the  Bums  mentd  in  the 
first  schedule  hto]. 

2.  And  we,  each  speaking,  &c.,  any  sum  or  sums  of  money  in 
respect  of  the  costs  of  compromises  with  any  oontribntories  of  tiie 
sd  coy  or  otherwise  [save  the  sums  mentd  in  the  second  schedule 
hto]. 

An  affidayit  by  the  liquidator  and  his  solidtor,  as  aboye,  is  requisite  on 
taxation. 


Form  662. 

Notice  from 

office  to 
parties  to 
feaye  hill  for 
taxation 
where  official 
receiver 
concerned. 


No.  —  of  19—. 
High  Ct  of  Justice. 

Cos  (Winding-up),  Bankruptcy  Buildings, 

Carey  Street,  W.O., ,  19—. 

In  the  Matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  Matter  of . 

The  bills  of  costs,  the  taxation  whereof  is  directed  by  the  order 

made  in  the  above-mentd  matters  on  the  of ,  19 — ,  are  to 

be  left  at  the  office  of  the  off  recr,  3.3,  Carey  Street,  W.C,  on  or 
before day,  the  — ^  of ,  19 — . 

See  Rr.  161  and  162  of  1903,  and  note  thereto,  iupra. 


Form  653. 

Notice  from 

ofKce  where 
bill  not  to  be 
lodged  with 
official 
reoeiyer. 


(Address  and  title  as  above.) 

The  bills  of  costs,  the  taxation  whereof  is  directed  by  the  order  made 

in  the  above-mentd  matters  on  the of ,  19 — ,  are  (with  all 

necessary  papers  and  vouchers)  to  be  left  at  this  office  on  or  before  the 
day  of ,  19—. 


Form  654. 

Notice  (from 
reffristrar*s 
offtce)  of 
taxation. 


{Address  and  title  as  above.) 

The  taxation,  pursuant  to  order  dated  the day  of ,  19— 

[^or,  of  the  bill  of  costs  of  Messrs. ],  will  be  proceeded  with  on 

day,  the of ,  19 — ,  at o'clock. 

To  the  Off  Recr . 

To  the  Liqr [or  as  may  be']. 
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{Title.)  Form  666. 

I  hby  certify  that  I  have  taxed  the  bill  of  costs  [or  charges]  OeHifioateof 
[or  expenses]  of  Mr.  C.  D.  [^here  state  capacity  in  which  employed  or  ™*"*'^* 
engaffe{f\  [where  necessary  add^  "  pursuant  to  an  order  of  the  Ot,  dated  1903. 

the  day  of  ,  19 — "],  and  have  allowed  the  same  at  the 

sum  of  pounds  shillings  and pence  [where  necessary 

add,  "  which  sum  is  to  be  pd  to  the  sd  0.  D.  by ,  as  directed  by. 

the  sd  order  "]. 

Dated  this day  of ,  19 — . 

£    :  ,  Taxing  Master  [or  Eegr]. 


High  Ot  of  Justice. — Chancery  Division.  Form  668. 

In  pursuance  of  an  order  dated,  &c.,  I  have  been  attended  by  the  taxation 

solors  for ,  and  I  certify  that  I  have  taxed  the  costs  specified  in  ^^  "I 

the  schedule  subjoined  hto,  directed  to  be  taxed  by  the  sd  order,  at  fu^d  in 
the  sums  resply  stated  in  the  schedule ;  which  sums,  with  the  fees  of  Court, 
taxation  specified  (if  any),  amount  to  the  total  sum  of /. 

Dated  this day  of ,  19—. 

H.,  Begr,  Cos  (Winding-up). 


SCHSDTTLE. 

The  schedule  is  divide  into  three  oolnnms,  headed — *' Costs  of";  "Payable 
to  "  ;  <<  Amount  of  taxed  costs  and  fees."  The  second  oolonm  is  sub-divided,  the 
sub^visions  being  headed—**  Name  "  and  **  Address." 

The  above  form  is  used  in  liquidations,  and  also  in  debenture  actions. 


{FuU  ordinary  title.)  Form  657. 


In  pursuance  of  an  order  in  this  matter  dated,  &c.,  I  hby  certify  Anotiier 
that  I  have  been  attended  by  the  respive  solors  for  the  applicant,  R.  C.  under  an 
(the  legal  personal  representative  of  Q-.  C),  and  for  X.,  the  liqr  of  the  o>^er  *»  ta^i 
above-named  coy,  and  the  bill  of  costs  of  the  sd  B.  C.  by  the  sd  order  f^^^  ^ 

directed  to  be  taxed,  I  have  taxed  at  the  sum  of /.,  including  the  Court. 

fees  of  taxation. 

Dated  the day  of ,  19—. 

H.,  Eegr. 


And  I  find  that  the  sum  of  130/.  has  been  received  in  respect  of  Form  668. 
compromises  with  contributories  or  otherwise,  which  being  deducted  Knaing  in 
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oertifioate  as  from  the  sd  sum  of  400/.,  there  remains  the  sum  of  270/.,  which  is  due 

oeived  from  ^  respect  of  such  costs.    All  which  I  humbly  certify  to  this  Honour- 

oontribu-  fthle  Ct. 
tonee. 


Form  669.       In  pursuance  of  the  order  made  herein,  dated  the day  of , 

Another.  ^^ — »  ^  ^^7  certify  that  I  have  taxed  at  the  sum  of  /.  the  costs 

thereby  directed  to  be  taxed,  after  having  regard  to  the  sum  of /., 

received  in  respect  of  costs  of  compromises  with  oontributorles  or 
otherwise. 

Dated  this day  of ,  19 — . 

,  Segistrar. 

The  evidence  read  consists  of  an  afft  of ,  filed day  of ^ 

19—. 


Form  660. 

Another, 
no  sums 
reoeiTed. 


And  I  find  by  the  afft  of  S.,  filed  this  of ,  that  not  any 

sums  of  money  whatever  have  been  received  in  this  respect  of  com- 
promises with  contributories  or  otherwise.  All  which  I  humbly x^ertdfy 
to  this  Honourable  Ct. 


Form  661. 

Approval  of 
bill  of  costs 
by  regfistrar 
(under  R.  28 
of  April, 
1892,  DOW 
R.  170  (2)  of 
1903)  where 
no  order 
to  tax. 


{Full  ordinary  title,) 

I  have  considered  the  bill  of  costs  of  Messrs. ,  the  solors  em- 
ployed by  the  off  recr  and  liqr  of  the  above-named  coy,  in  the  above 
matter  [or  ''the  auctioneers,"  &c.,  or  as  the  case  may  he']  of  and 
consequent  on  the  liquidation  of  the  sd  coy  [or^  where  the  eolor^s 
authority  has  been  limtd  to  certain  specified  transactions,  continue  as 
follows : — **  relating  to  (1)  taking  counsel's  opinion  as  to  the  liability 
of  the  vendors  in  respect  of  breach  of  contract  and  generally  upon  the 
legal  position  of  the  coy  at  the  date  of  the  winding-up  order ;  (2)  taking 

proceedings  against  ,  of   ,  for  recovery  of  a  book  debt  of 

/."  ;  or,  "  (1)  obtaining  an  order  for  examination,  under  sect.  115, 

of  directors  and  others,  and  employing  counsel  for  the  purpose  if 
necesscuy ;  (2)  advising  with  regard  to  the  syndicate's  interest  in  the 

Coy,  limtd,"  or  as  the  case  may  be],  and  I  have  allowed  the  same 

at  the  sum  of /.,  including  the  fees  of  taxation  [or,  ''  and  I  have 

allowed  the  bill  of  costs  numbered  (1)  at  the  sum  of /.,  and  the 

remainder  at /.,  which  together  (including  the  fees  of  taxation) 

amount  to /."]. 

Dated  the day  of ,  19—. 

H.,  Regr. 
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Form  662. 

Register  to  be 
kept  by  tax- 
ing omoer. 
Form  91  of 
1903. 
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Payment  of  Costs. 

No  summons  or  separate  order,  as  onder  the  old  practice,  is  necessary. 

The  official  receiver  pays  the  amount  out  of  a  fund  in  his  hands. 

An  outside  liquidator  applies  to  the  Board  of  Trade  for  a  cheque,  which  is  issued 
without  prejudice  as  to  whether  the  amount  will  be  allowed  in  his  accounts.  See 
Chap.  XXV. 

As  to  whether  a  solicitor  can  apply  himself  or  only  through  the  liquidator 
appointing  him,  see  bankruptcy  case  oi  B0  Bright,  (1903)  1  E.  B.  785. 

Fees. 

As  to  fees  generally,  in  case  of  a  winding-up,  see  Order  as  to  fees  of  Deo.  1903, 
in  Appendix  B. 

Stamp  Duties. 

Sect.  16  of  Finance  Aet,  1896.— Sect.  144  of  the  Bankruptcy  Act,  1883  (which 
exempts  from  stamp  duty  certain  documents  relating  to  the  estates  of  bankrupts 
and  to  bankruptcies),  shall  apply  to  the  estates  of  companies  wound  up  by  order  of 
the  Court  under  the  Companies  (Winding-up)  Act,  1890,  and  to  such  winding-up,  in 
like  manner  as  if  the  company  were  a  bankrupt  and  the  winding-up  were  a  bank- 
ruptcy ;  and  proceedings  under  sect.  15  of  the  latter  Act  shall  for  this  purpose  be 
part  of  the  proceeding^  in  the  winding-up. 

Sect.  144  of  Bankruptcy  Act,  1888.— Every  deed,  conveyance,  assignment, 
surrender,  admission,  or  other  assurance  relating  solely  to  freehold,  copyhold, 
or  customary  property,  or  to  any  mortgage,  charge,  or  other  incumbrance  on,  or 
any  estate,  right,  or  interest  in  any  real  or  personal  property  which  is  part  of  tiie 
estate  of  any  bankrupt,  and  which,  after  the  execution  of  the  deed,  oonveyance, 
assigfument,  surrender,  admission  or  other  assurance,  either  at  law  or  in  equity,  is 
or  remains  the  estate  of  the  bankrupt  or  of  the  trustee  under  the  bankruptcy,  and 
every  power  of  attorney,  proxy  paper,  writ,  order,  certificate,  affidavit,  bond  or 
other  instrument,  or  writing  relating  solely  to  the  property  of  any  bankrupt,  or  to 
any  proceeding  under  any  bankruptcy,  shall  be  exempt  frmn  stamp  duty,  except  in 
respect  of  fees  under  this  Act. 

See  Alpe  on  Stamp  Duties,  7th  ed.,  p.  281. 


Form  663.  {TitU.) 

Bequest  to  ^  ^7  request  that  you  will,  within  seven  days  of  this  date,  or  such 

deliver  bill  for  further  time  as  the  Ct  may  allow,  deliver  to  me  for  taxation  by  the 

Form  89  of       Proper  officer  your  bill  of  costs  [or  charges  as  {here  state  nature  of 

1903.  emfloyment')\  failing  which  I  shall,  in  pursuance  of  the  Cos  Acts  and 

Bules,  proceed  to  declare  and  distribute  a  dividend  without  regard  to 

any  claim  which  you  may  have  against  the  assets  of  the  coy,  and  your 

daim  against  the  assets  of  the  coy  will  be  liable  to  be  forfeited. 

Dated  this day  of ,  19-r-. 
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CHAPTER  XLVm. 

APPEALS  AND  SPECIAL  CASE. 


Appeals  from  the  Official  Beceiver. 

Teb  Companies  (Winding-up)  Aot,  1890,  does  not  (as  in  the  case  of  a  liquidator  No  general 
(see  sect.  24))  give  a  general  right  to  appeal  from  the  decisions  of  the  offioial  ^^t. 
reoetver,  aetittff  m  tuch. 

Bat  an  appeal  from  the  official  receiver  **  to  the  Court "  is  expressly  allowed  in  When 
the  following  cases :—  allowed. 

(a.)  Bj  any  person  making  or  oononrring  in  making  the  statement  of  affairs  and 
affidavit  of  verification  thereof,  in  respect  of  the  costs  and  expenses  incnrred  in  and 
ahont  the  preparation  and  making  of  snbh  statement  and  affidavit,  to  be  allowed, 
and  to  be  paid  by  the  official  receiver,  out  of  the  assets  of  the  company.  See 
sect.  7  (4)  of  1890,  and  Chap.  XVI. 

(b.)  From  the  decision  of  the  official  receiver  or  his  deputy,  as  chairman  of  the 
first  meeting  of  creditors,  admitting  or  rejecting  a  proof  for  the  purpose  of  voting. 
See  Sched  I.  (R.  11  and  B.  7)  to  the  Act  of  1890,  and  Chap.  XVII.  The  rule  does 
not  say  who  may  appeal.  But  the  creditor  whose  proof  is  rejected  may  clearly  appeal 
from  the  rejection,  and  as  the  appeal  lies  from  the  admission  of  a  proof,  a  creditor  or 
a  contributory  may  no  doubt  appeal  from  the  dedsion  admitting  it. 

As  to  appeal  in  the  case  of  admission  of  a  proof  for  the  purposes  of  dividend,  see 
infra,  and  Canadian  FaeyfiCf  %€,  Co.,  40  W.  B.  40. 

(c.)  At  the  instance  of  a  creditor  or  contributory,  from  a  decision  of  the  official 
receiver  in  respect  of  a  proof  for  purpose  of  dividend.  See  Br.  108,  112,  and 
Chap.  XXXVn. ;  and  see  B.  110,  as  to  expunging  or  reducing  a  proof. 

There  is  also  an  appeal  from  the  official  receiver  when  acting  as  liquidator,  but 
this  is  governed  by  the  praotioe  as  to  appeals  from  liquidator,  as  to  which  see  infra. 

As  to  the  praotioe  on  appeak  from  decisions  as  to  proofs,  see  Chap.  XXXVII. 

B.  187  of  1908. —    .    .    An  appeal  in  the  High  Court  against  a  deoisioii  of  the  Time  for 
Board  of  Trade,  or  an  appeal  to  the  Court  from  an  act  or  decision  of  the  offioial  appealing, 
receiver  acting  otherwise  than  as  liquidator  of  a  company,  shall  be  brought  within 
twenty-  one  days  from  the  time  when  the  decision  or  act  appealed  against  is  done, 
pronounced,  or  made.    [Formerly  B.  170  of  1890.] 

B.  5  (1)  of  1908.— The  following  matters  and  applications  in  the  High  Court  Where  heard, 
shall  be  heard  before  the  judge  in  open  Court.    .    .     (b)  Appeals  to  the  High  Court 
from  the  Board  of  Trade  and  from  the  official  receiver  when  acting  as  offioial  receiver 
and  not  as  a  liquidator.     .    .    .    [Formerly  B.  3  (1)  of  Ap.  1892.] 

[Appeals  from  the  offioial  receiver  to  the  High  Court,  which  by  this  rule  are  to  be 
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heard  before  the  judge  in  open  Court,  are  only  appeals  from  the  oiBdal  receiver 
acting  as  such,  and  do  not  include  appeals  from  the  official  receiyer  when  acting  as 
liquidator ;  applications  by  way  of  appeal  from  his  decisions  as  liquidator  must  be 
made  in  Chambers.    National  Wholemeal  Co,,  (1892)  2  Ch.  457.] 

B.  6  of  1908. — In  Courts  other  than  the  High  Court,  the  following  matters  and 
applications  to  the  Court  shall  be  heard  in  open  Court.  .  .  (e)  Appeals  from  the 
official  receiyer  and  Board  of  Trade,  (f)  Appeals  from  any  decision  or  act  of  the 
liquidator,  (g)  Applications  relating  to  the  admission  or  rejection  of  proofs. 
[Formerly  R.  5  of  1890.] 

B.  8  (1)  of  1908.— Every  application  in  Court,  other  than  a  petition,  shall  be  made 

by  motion,  notice  of  which  shall  be  senred  on  every  person  ag^ainst  whom  an  order 

is  sought,  or  who  is  affected  by  the  application,  not  less  than  two  clear  days  before 

•  the  day  named  in  the  notice  for  hearing  the  motion,  which  day  must  be  one  of  the 

days  appointed  for  the  sittings  of  the  Court. 

[B.  6  of  April,  1892.— The  rule,  as  altered,  is  not  confined  to  the  High  Court.] 

B.  118  of  1908. — ^The  official  receiyer  shall  in  no  case  be  personally  liable  for  oosts 
in  relation  to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or  in  part. 
[Formerly  E.  121  of  1890.] 

But  in  other  cases,  e.ff.,  appeals  from  the  admisuon  of  a  proof,  the  official  reoeifer 
may  be  ordered  to  pay  costs — personally  as  between  himself  and  the  apptioant, 
though  his  oosts  will  probably  be  recouped  by  the  Board  of  Trade. 

And  even  in  the  case  of  appeals  from  rejection  of  proofs,  the  i^yplioaat'a  < 
not  of  the  proof,  but  of  the  appeal— may  be  ordered  to  be  paid  out  of  the  i 
National  IFholemeal  Co.,  ubi  gupra. 


Form  664. 


(Title.) 


Notice  of  Take  notice  that  the  Ot  will  be  moved  before  his  Lordship,  Mr. 

il^^^^  J^tice  Byrne  [or  Buckley],  on day,  the day  of ,  19—, 

of  official         at  half -past  ten  of  the  dock  in  the  forenoon  of  that  day,  or  so  soon 
'^^^^^*  thereafter  as  counsel  can  be  heard,  by  Mr.  A.,  as  counsel  on  behalf  of 

X.,  a  creditor  [^or  contributory]  of  the  above-named  ooy,  by  way  of 
appeal  from  the  following  act  [or  decision]  of  the  off  recr  in  the  above 
matters,  that  is  to  say  [siaie  act  or  decision  complained  o/*],  And  that  it 
may  be  ordered  that  [state  what  is  required'],  or  that  such  other  order 
may  be  made  as  to  the  Ct  shall  seem  meet.    Dated,  &o. 
To  Mr.  a.  8.  B.,  Off  Beer  in  Cos  Liquidation, 
88,  Oarey  Street,  Lincoln's  Inn,  W.O., 
And  to  his  solors. 


No  general 
right. 

When 
allowed. 


Appeals  from  the  Board  of  Trade. 

The  Act  of  1890  does  not  giye  a  general  right  to  appeal  from  daoiiionB  of  tte 
Board  of  Trade,  bnt— 

(a)  **  Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in  ropect 
of  any  olaim  nuule  in  pursuance  of  this  section  (sect  15  of  1890)  may  appeal  to  the 
Sifih  Court.''    Sect.  15  (6)  of  1890. 

(b)  The  granting  or  refosal,  by  the  Board  of  Trade,  of  the  release  of  a  liquidator 
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(inoliidlng  the  official  reoeiver)  is  <<Bal)]eot  ...  to  an  appeal  to  the  Si^h 
Ckmrt:*    Sect.  22  of  1890. 

Ab  to  such  appeals  in  the  High  Court  heing  in  open  Court,  see  B.  6  of  1903, 
tttpra. 

And  as  to  the  time  for  appealing  to  the  High  Court,  see  R.  189  of  1903,  tupra. 

As  to  appealfl  being  by  motion,  see  R.  8  (1)  of  1903,  tupra. 

The  above-named  appeals  are  to  the  Eigh  Court,  and  it  seems  questionable  whether 
any  power  is  given  to  other  Courts  to  entertain  appeals  from  the  Board  of  Trade, 
even  where  the  liquidation  is  not  in  the  High  Court. 

R.  6  of  1903  (tupra),  however,  contemplates  appeals  from  the  Board  of  Trade  to 
Courts  other  than  the  High  Court,  and  sect.  1  (6)  of  1890  [tupra,  p.  22)  may  be 
sufficient  to  extend  to  these  Courts  the  juriBdiotion  of  the  High  Court  to  entertafai 
appeals  from  the  Board  of  Trade. 


Appeals  from  the  Liquidator. 

Beet.  84  of  1890. — If  any  person  is  aggrieved  by  any  act  or  decision  of  the  Appeal  to 
liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court,  he  may  ^^^* 
apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or 
decision  compUiined  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

As  to  who  is  a  person  "  aggrieved,"  see  Ex  parte  Learoyd,  10  Ch.  Div.  3  ;  Ex  partt  **  Person 
JHtion,  11  Ch.  D.  66 ;  Ex  parte  Sidebotham,  14  Ch.  D.  468  ;  Ex  parte  Cattle  Mail  Co.,  afiTgneved." 
18  Q.  B.  Div.  164 ;  Ex  parte  Official  Eeeeiver,  Me  Meed  %  Co,,  19  Q.  B.  Div.  174 ;  and 
Wms.  on  Bankruptcy,  7th  ed.  316. 

It  must  be  remembered  that  the  official  receiver  is  liquidator  during  any  vacancy 
in  the  office  of  -liquidator.  Sect.  4  (4).  He  is  also  provisional  liquidator  from  the 
date  of  the  winding-up  order  till  another  liquidator  is  appointed  (sect.  4  (2) ),  and  in 
case  a  liquidator  is  not  appointed  by  the  Court,  the  official  receiver  is  liquidator. 
Sect.  6  (3). 

In  the  Rules  of  1903,  ''  liquidator"  includes  an  official  receiver  when  acting  as 
liquidator.    R.  2  of  1903. 

As  to  applications  by  way  of  api>eal  from  a  liquidator  in  respect  of  his  decision  as 
to  a  proof,  see  Chap.  XXXvII. ;  OaneOiem  Fae\fie,  #0.  Co,,  40  W.  R.  40. 

The  application  in  the  High  Court,  not  being  one  of  the  matters  to  be  heard  in  How  applica- 
Court,  may  be  heard  and  determined  in  Chambers.    R.  6  of  1903.    The  application  ^<^  made, 
is  by  summons  (R.  8  (2)  of  1903),  even  when  the  official  receiver  is  liquidator. 
National  Wholemeal  Co,,  ubi  tupra. 

In  Courts  other  than  the  High  Court  *'  appeals  from  any  decision  or  act  of  the 
liquidator"  shall  be  heard  in  open  Court.    R.  6  of  1903. 

No  time  is  limited  for  bring^g  the  appeal,  except  in  the  case  of  a  proof  (see  'Hme  for 
Chap.  XXXVll.),  unless,  perhaps,  when  the  official  receiver  is  liquidator.    R.  189  appealing, 
of  1903.    But,  by  analogy  to  R.  189,  and  the  practice  in  case  of  proofs,  twenty-one 
days  will  probably  be  fixed  as  the  proper  time. 


{Title.) 
Let  A.  B.,  of,  &c.,  the  [off  recr  and]  liqr  of  the  above-named  coy    Form  665. 
attend  at  the  office  of  the  Begistrar,  &c.  on  the  hearing  of  an  applioon  flnmmmitt 
by  G.  D.y  of,  &c.,  a  creditor  of  the  sd  coy  [or  as  the  case  may  he']^  that  appeal  from 
the  following  act  [or  dedflion]  of  the  sd  [ofiP  recr  and]  liqr,  that  is  to  ^^^i^^^""- 
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saj  [^state  act  or  decision  complained  q/*],  maj  be  reyened  or  modified, 
and  that  in  lieu  thof  it  may  be  ordered  that  [state  order  required],  or 
that  such  order  may  be  made  in  the  premises  as  the  Ct  shall  think 
just. 

To  A.  B.  of,  &c. 

The  [Off  Eecr  and]  liqr  of  the  above-named  ooy. 

And  to  his  solicitors. 


Appeals  from  the  Registrar. 

Meaning  of  '        As  to  the  meaning  of  *'  registrar,"  see  R.  2  of  1903. 
regfistrar."        As  to  adjournments  from  the  reg^trar  to  the  judge,  see  as  to  all  Courts  R.  7  of 

Adjournment    1903,  which  alters  the  practice  in  Courts  other  than  the  High  Court.    As  under 

to  judge.  ^Q  general  practice  (see  An.  Pr.  (1904),  786),  it  seems  that  any  party  may  insist  on 

an  adjournment  to  the  judge.     However  this  may  be,  in  practice  no  objection  is 
ever  made  by  the  reg^istrar  to  an  adjournment  to  the  judge. 

Motion  to  Where  the  reg^istrar  has  actually  made  an  order,  the  proper  proceeding  seems  ta 

discharge.  y^  ^  move  before  the  judge  to  discharge  the  order.  The  jurisdlotioin  is,  ukder 
sect.  2  of  1890,  and  the  Order  of  the  L.  C.  of  26th  March,  1892,  vested  in  the  judge. 
Although,  under  R.  7  (1)  of  1903,  **  the  registrar  may,  under  the  general  or  special 
directions  of  the  judge,  hear  and  determine  any  application  or  matter  which,  nnder 
the  Acts  and  Rules,  may  be  heard  and  determined  in  Chambers,"  the  cnder  of  the 
reg^istrar,  like  that  of  the  master  [formerly  chief  clerk]  under  R.  S.  C,  Old.  LY. 
r.  15,  is  the  order  of  the  judge,  in  which  case  in  the  High  Court  sect.  50  of  the 
Jud.  Act,  1873,  applies.  The  time  for  moving  to  discharge  in  the  High  Court  is 
now  fourteen  days,  except  by  special  leave.     Qu€8re  in  the  case  of  othir  Courts. 

Leave  to  As  to  leave  to  appeal  from  interlocutory  orders,  see  Jud.  Act,  1894,  s.  1  ;  An. 

appeal.  p^  (19^4)^  ^^j  jj^^  p^  631. 

As  to  the  costs  of  adjournment,  see  ZloyePs  Bank  t.  Frineeu  RoytU  OofUerf  Cb., 
W.  N.  (1900)  99 ;  48  W.  R.  427,  460  ;  82  L.  T.  669. 


Motion  to 
discharge. 


Time  for 
applying. 


Appeal  from  the  Judge  in  Chambers. 

Summonses  are  frequently  heard  by  the  judg^  himself  in  Chambers,  and  if  they 
are  not  adjourned  into  Court  it  is  now  the  settled  practice  that  parties  dissatisfied 
with  the  order  must  move  in  Court  before  him  to  discharge  it,  or  obtain  a  oertifioate 
that  the  judge  does  not  desire  to  hear  any  further  argument ;  and  that  when  neither 
of  these  courses  has  been  followed  the  Court  of  Appeal  will  not  give  leave  to  appeaL 
J?<?  Fearee,  W,  N.  (1899)  114. 

Formerly  the  Court  of  Appeal  would  give  leave  to  appeal  where  it  was  otherwise 
satisfied  that  the  case  had  been  deliberately  decided  by  the  judge.  Thottuu  v.  Elsom, 
6  C.  D.  346 ;  Northumberland  Coal  Go.  v.  Midland,  7  C.  D.  600. 

The  application  to  the  judg^  should  be  made  within  the  (now)  fourteen  days' 
limit.  Dickson  v.  Harrison,  9  C.  Div.  243 ;  Re  Johnson,  42  C.  Div.  605 ;  Jie  Oiks, 
43  C.  Div.  391 ;  Beatley  v.  Newton,  19  C.  D.  234 ;  R.  S.  C.  1888,  Ord.  LVHI. 
r.  16,  as  amended  by  Rules  of  Nov.  1893.  And  see  National  Stares,  (1900)  1  Ch.  27, 
in  which  case  the  Court  of  Appeal  held  that  an  application  to  discharge  an  order 
for  public  examination  should  be  made  within  reasonable  time. 

But  the  ordinary  practice  is  to  adjourn  into  Court,  if  required,  as  to  which  see 
An.  Pr.  (1904),  746. 

Ab  to  at  onoe  adjourning,  see  Forrester  v.  Jones,  W.  N.  (1899)  78. 
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On  the  part  of  {_the  off  liqr  of  the  above-named  coy],  that  the  order    Form  666. 
made  in  this  matter,  dated  23rd  July,  1884,  on  the  applicon  of  A.,  j^o^oe  of 
whereby  it  was  ordered,  &o.,  may  be  discharged  with  costs  to  be  pd  motion  to  dis- 


ohamben. 


As  to  an  application  as  above,  before  appealing',  see  sect.  50  of  the  Judicatore 
Act,  1873 ;  Dichtm  y.  Earritw,  9  G.  Div.  243 ;  Heatley  y.  NetcUm^  19  C.  D.  234. 
Sooh  an  application  is  not  an  appeal,  and  is  not  affected  by  sect.  1  of  the  Act  of 
1894.    Boake  y.  Stephemon^  (1895)  1  Ch.  358. 


Appeals  from  the  Judge  of  the  High  Conrt 

Sect.  ISA.  of  IMS. — ^Behearings  of  and  appeals  from  any  order  or  decision  made 
or  gfiven  in  the  matter  of  the  winding-np  of  a  company  by  any  Court  haying  juris- 
diction under  this  Act  may  be  had  in  the  same  manner  and  subject  to  the  same 
conditions  in  and  subject  to  which  appeals  may  be  had  from  any  order  or  decision 
of  the  same  Court  in  cases  within  its  ordinary  jurisdiction ;  subject  to  this  restric- 
tion, that  no  such  rehearing  or  appeal  shall  be  heard  unless  notice  of  the  same  is 
giyen  within  three  weeks  (a)  after  any  order  complained  of  has  been  made,  in  manner 
in  whioh  notices  of  appeal  are  ordinarily  gfiyen,  according  to  the  practice  of  the 
Gourt  appealed  from,  unless  such  time  is  extended  by  the  Court  of  Appeal. 

The  rest  of  the  section  was  repealed  by  sect.  6  of  ^e  Stannaries  Court  (Abolition) 
Act,  1897. 

The  Act  of  1890,  and  the  Rules  thereunder,  contain  no  express  proyision  as  to  Application 
appeals  from  the  judge  of  the  High  Court ;  but  by  R.  201  of  1903,  where  no  other  of  general 
proyision  is  made,  *'  the  practice,  proceedings,  and  regulations  shall,  unless  the  P'^^'^^^- 
Court  otherwise  in  any  special  case  directs,  in  the  High  Court,  be  in  accordance  with 
the  Rules  of  the  Supreme  Court  and  practice  of  the  High  Court." 

In  the  High  Court  the  practice  as  to  appeals  from  the  judge  is  exactly  the  same 
as  on  appeals  from  the  judges  of  the  Chancery  Diyision  in  other  cases. 

Snpreme  Court  of  Judioatnie  (Prooedore)  Aet,  1894  (57  *  68  Viet.  e.  16),  1. 1  :— 

(1.)  No  appeal  shall  lie—  No  appeal  as 

(a)  From  an  order  allowing  an  extension  of  time  for  appealing  from  a  judg-  to  extending 

mentor  order;  nor  tmie. 

(b)  T^thout  the  leaye  of  the  judge,  or  of  the  Court  of  Appeal,  from  any  When  leaye 

interlocutory  order  or  interlocutory  (&)  judgment  made  or  g^yen  by  a  required 
judge,  except  in  the  foUowing  cases,  namely :—  i^^^^"^ 

(i)  Where  the  liberty  of  the  subject  or  the  custody  of  infants  is  con-  ' 


(a)  The  time  is  now  fourteen  dajrs.  See  Rules  of  the  Supreme  Court,  1888, 
Ord.  LYin.  r.  9,  and  Rules  of  the  Supreme  Court,  Noyember,  1893,  r.  27.  See 
itrfra. 

(b)  An  order  striking  out  a  statement  of  claim  is  interlocutory.    Charles  Bright 

#  Co,  y.  Biver  Fiate  Comtruction  Co.,  17  T.  L.  R.  708.  An  order  for  costs  referred 
to  the  judge  may  be  a  final  order.  Forbes  Smith  y.  Forbes  Smith ,  (1901)  P.  258. 
And  an  order  for  deliyery  and  taxation  of  a  bUl  of  costs  is  finaL    Herbert  Beeves 

#  Co.,  W.  N.  (1901)  213;  86  L.  T.  496.  A  judgment  during  an  action  on  a 
preliminazy  question  of  liability  is  finaL  Bo^son  y.  AUrincham  Urban  Council,  (1908) 
1  K.  B.  647. 
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To  what 
CJourt. 


How  applica- 
tion for  leaye 
made. 

Time  for 
appealing. 


Notice  of 
appeal. 


Bntry. 
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oemed  (see  Lancashire  v.  Hma,  W.  N.  (18M)  62;  SowiSm  r.  ToxaU, 
(1901)  1  Ch.  1) ;  and 

(ii)  Gases  of  granting  or  refusing  an  injunction  or  appointing  a 
receiver;  and 

(ill)  Any  decision  determining  the  claim  of  any  creditor  or  the  liahility 
of  any  oontributory,  or  the  liability  of  any  director  or  other  officer  nndor 
the  Companies  Acts,  1862  to  1890,  in  respect  of  misfeasance  or  other- 
wise; and 

(iv)  Any  decree  nisi  in  a  matrimonial  caose,  and  any  judgment  or 
order  in  an  Admiralty  action  determining  liability ;  and 

(▼)  Any  order  on  a  special  case  stated  under  ihe  Arbitratian  Act, 
1889;  and 

(vi)  Saoh  other  cases,  to  be  prescribed  by  roles  of  Court,  as  may  in 
the  opinion  of  the  authority  for  making  such  rules  be  of  the  natoze  of 
final  decisions.    See  ChiUingtoorth  y.  Chomh^n,  W,  N.  (1895)  136. 
(2. )  An  order  refusing  unconditional  leave  to  defend  an  action  slull  not  be  deeoied 
to  be  an  interlocutory  order  within  the  meaning  of  this  section. 

(3.)  No  appeal  shall  lie  from  an  order  of  a  judge  giving  unoonditional  leave  to 
defend  an  action. 

(4.)  In  matters  of  practice  and  procedure  every  appeal  (from  a  judge  shall  be  to 
the  Court  of  Appeal.  (A  summons  ior  an  interim  injunction  till  trial  b  within  this  ■ 
clause.  M'Marff  v.  Uhivgrsal,  ^.  Co.,  (1895)  2  Q.  B.  81.  And  so  is  a  sommoni  to 
review  taxation  {Be  Oddy,  (1896)  1  Q.  B.  892) ;  also  a  garnishee  order.  Eoekky  v. 
Amahy  W,  N.  (1896)  70.  But  an  application  to  a  judge  in  Chamben  for  a  pioliibi- 
tion  is  not.     Watton  v.  Fetis,  (1899)  1  Q.  B.  64.) 

(6.)  [Appeak  to  Dipitumal  Courts  rf  High  Court.  Duglish  v.  Barim,  (1900)  1 Q.  B. 
284.] 

(6.)  An  application  for  leave  to  appeal  may  be  made  ex  parte  at  otherwise,  aa  may 
be  prescribed  by  rules  of  Court. 

The  time  for  appealing  from  any  order  or  decision  in  a  win£ng-up  is  fcwutesn 
days,  to  be  computed  in  the  case  of  an  afiBrmative  order  hma  the  tiine  when  the ' 
order  is  signed,  entered,  or  otherwise  perfected,  and  in  the  case  of  a  refusal,  from 
the  date  of  refusal.  B.  S.  C.  1883,  Ord.  LVIII.  r.  9,  and  r.  16,  as  amended  by 
r.  27  of  November,  1893.  See  Hisea  Coal  Cb.,  4  D.  F.  &  J.  466.  The  rule  applies 
to  the  winding-up  order  itself,  and  to  an  order  made  in  the  winding-up,  and  in  a 
debenture  action.  Madras  Irrigation  Co.,  23  C.  D.  248  ;  National  Funds  Co.,  AC  D. 
306.  As  to  extending  time,  see  Manchester  Economic,  24  C.  Div.  488 ;  South  Africm 
Syndicate,  28  S.  J.  162.    And  see  An.  Pr.  1904,  p.  862. 

Where  the  order  appealed  from  is  in  the  nature  of  an  interlooutoiy  judgment 
finally  settling  the  rights  of  the  parties,  the  notice  of  appeal  must  be  a  fourteen 
days*  notice :  in  other  cases  a  four  days'  notice  is  sufficient.  Stockton  Iron  Co.,  10 
C.  D.  349 ;  West  of  England  Bank,  23  S.  J.  601 ;  R.  S.  C.  1883,  Ord.  LVIII. 
rr.  3,  9.  And  further  evidence  is  not  admissible  without  special  leave.  Norton  v. 
Compton,  W.  N.  (1884)  170. 

An  appeal  is  brought  by  notice  of  motion  (see  Form  671),  which  must  be  serred 
within  the  time  limited.  As  to  substituted  service  of  notice,  see  Be  London  Oouuty 
Council,  W.  N.  (1901)  7.  The  appeal  must  be  entered  with  the  proper  offioer  of  the 
Court  of  Appeal  before  the  day  named  in  tiie  •  notice  to  appeal  for  the  hearing. 
R.  S.  C.  1883,  Ord.  LVIII.  r.  8 ;  National  Funds  Co.,  uH  supra. 

As  to  cross-notice  of  appeal,  see  R.  8.  C.  1883,  Ord.  LVlII.  r.  6 ;  and  NatitMd 
Soc.,  ^.  V.  Oihhs,  (1900)  2  Oh.  280.  As  to  varying  a  judgment  in  favotfrof  a  re-' 
spondent  who  has  not  given  a  cross-notice,  see  Att.-Oen.  v.  Simpson,  (1901)-^  Ctk.97h 
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In  case  of  an  appeal  from  a  winding-np  order  it  seems  to  be  necessary  to  serve  When  offi<M 
the  official  receiver  as  well  as  the  petitioner.     See  £x  parte  Webber,  24  Q.  B.  Div.  ^^^^^g 

^^^-      ^  served. 

In  winding  np,  as  in  bankruptoj,  doubts  sometimes  arise  as  to  the  persons  who 
on^^ht  to  be  made  respondents  to  an  appeal. 

Where  a  receiving  order  in  bankruptcy  had  been  made  upon  a  creditor's  petition, 
and  the  registrar,  upon  the  application  of  the  debtor  supported  by  a  majority  of 
creditors,  including  the  petitioning  creditor,  stayed  the  advertisements  and  all  other 
proceedings  under  the  order  for  a  limited  period,  and  the  official  receiver  appealed 
against  the  stay  and  served  the  debtor  alone  with  notice  of  appeal,  it  was  held  that 
the  notice  must  be  served  also  on  the  petitioning  creditor  as  being  a  party ' '  directly 
affected  by  the  appeal"  within  Ord.  LVIII.  r.  2,  but  not  on  any  other  of  the 
alleged  creditors.     Re  A  Debtor,  (1901)  2  K.  B.  364,  0.  A. 

In  a  recent  case  a  winding-up  petition  was  presented  by  a  creditor  and  was 
dismissed  with  costs.  There  were  two  sets  of  shareholders  opposing  the  petition, 
and  one  set  of  costs  was  allowed  between  them.  The  petitioner  appealed,  and  served 
notice  of  appeal  upon  both  sets  of  opposing  shareholders.  The  appeal  was  dis- 
missed with  costs.  The  order  as  drawn  up  gave  one  set  of  costs  between  the  two 
sets  of  shareholders,  as  in  the  Court  below.  On  behalf  of  the  shareholders  it  was 
objected  that,  inasmuch  as  they  had  been  served  with  notice  of  the  appeal,  they 
were  entitLed  to  their  f  uU  costs. 

The  Court  of  Appeal  held  that  under  the  circumstances  the  shareholders  ought 
to  be  allowed  their  full  costs,  having  ascertained  that  there  was  no  £xed  practice  as 
to  the  mode  of  dealing  with  the  costs  upon  an  appeal  in  the  case  of  a  winding-up 
petition  of  shareholders  or  creditors  who  had  supported  the  successful  party  in  the 
Court  below  ;  and  that»  the  practice  in  the  Court  below  being  to  allow  such  share- 
holders or  creditors  one  set  of  costs  between  them,  if  the  appellant  did  not  wish  to 
disturb  that  part  of  the  order  as  to  costs,  he  should  limit  his  appeal  in  that  way, 
and  give  notice  by  letter  to  those  shareholders  or  creditors  or  to  their  solicitors 
announcing  the  fact  of  the  pending  appeal,  and  informing  them  that  he  did  not 
seek  to  disturb  that  part  of  the  order  which  related  to  their  costs ;  that  if  the  share- 
holders or  creditors  then  thought  fit  to  appear  on  the  appeal,  they  would  appear 
with  full  knowledge  that  the  rule  which  prevailed  below  as  to  one  set  of  costs 
would  continue  to  apply  in  the  Court  of  Appeal.  In  re  Ibo  Investment  Co,,  (1903) 
2  Ch.  373. 

Where  an  eap  parte  application  has  been  refused  by  the  Court  below,  it  can  be  Benewal  of 
renewed  in  the  Court  of  Appeal  within  four  days  from  the  date  of  refusal,  or  within  ^  parte  ^ 
Boeh  enlarged  time  as  a  judge  of  the  Court  below  or  of  the  Appeal  Court  may  applK»tw>ns. 
allow  (B.  S.  C.  1883,  Ord.  LYUI.  r.  10) ;   subject,  however,  to  the  Jud.  Act, 
1894. 

An  appeal  does  not  operate  as  a  stay  of  proceedings,  except  so  far  as  the  judge  Appeal  no 
or  the  Court  of  Appeal  order.    Id.  Ord.  LVIII.  r.  16.  ^7- 

If,  therefore,  it  is  desired  to  stay  proceedings,  application  should  be  made  Application 
accordingly.  The  application  to  stay  must  be  to  the  Court  below  in  the  first  to  stay, 
instanoe,  and,  in  case  of  refusal,  to  the  Court  of  Appeal.  The  application  to  the 
Court  below  may  be  made  at  the  time  when  the  order  to  be  appealed  from  is  made. 
SufeU  V.  Bank  of  England,  25  S.  J.  720.  If  not  then  made,  it  must  be  made  by 
motion  on  notice.  Republic  of  Peru  v.  Weguelin,  24  W.  R.  297  (C.  P.  D.).  But  the 
subsequent  application  to  the  Court  of  Appeal  to  stay  is  not  an  appeal,  and,  accord- 
ingly, may  be  made  after  the  expiration  of  the  fourteen  days*  limit.  Cropper  v. 
Smith,  24  C.  Div.  305.  An  application  to  stay  execution  will  not  be  listened  to 
while  the  appellant  is  in  default  by  disobeying  an  order  to  gfive  security  for  the 
Qosts  of  appeal.     Corporation  of  British  Inveitors,  W.  N.  (1897)  36. 

P.  XX 
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Snspending 
injunotion  or 
inquiries. 


Who  may 
appeal. 


Copies  for 
Court. 


Judge's 
notes. 


Hearing  by 
two  judges. 

Costs. 


As  to  suspending  an  injunotion  granted  bj  ihe  Court  of  Appeal,  see  Shdftr  t. 
City  of  London  Eketric  Co.,  (1895)  2  Ch.  388. 

A  stay  of  inquiries  directed  by  a  judgment  will  be  granted,  pending  appeal,  only 
under  very  special  ciroiunstanoee.    Shaw  t.  Holland,  (1900)  2  Ch.  306. 

The  liquidator  or  any  creditor  or  contributory  can  appeal.  As  reg^aids  tiie 
winding-up  order  the  company  can  also  appeal,  but  in  such  case  the  Court  of 
Appeal  will  readily  entertain  an  application  for  security  for  costs.  Diamond  Fuel  Co,, 
13  C.  Div.  400 ;  Photographic  Artists*  Co,,  23  C.  Div.  870. 

As  to  how  money  paid  as  security  for  costs  may  be  applied,  see  JRe  Child,  49 
W.  B.  447. 

Irrespectiye  of  the  Act  of  1894  (tupra),  where  the  liquidator  in  a  winding-up  by 
or  under  the  Buperrision  of  the  Court  desires  to  appeal,  he  should  apply  to  the  judge 
for  liberty  so  to  do.  City  and  County  Co,,  13  C.  D.  483 ;  Silver  ValUy  Minos  Co.,  21 
CD.  381.    Form  667. 

Where  the  appeal  iuTolves  the  construction  of  a  written  instrument  there  must  be 
three  copies  for  the  use  of  the  Court.    Practice  Note,  W.  N.  (1897)  8. 

And  where  correspondence  must  necessarily  be  read  the  costs  of  three  oo^ee  lor 
the  Court  will  be  allowed.     Stophent  v.  LydaU,  15  T.  L.  B.  16. 

Where  oral  evidence  in  the  Court  below  has  been  taken  application  should  be 
made  by  the  solicitors  in  good  time  for  the  judge's  notes  of  eridence,  and  if  they  do 
so  the  Court  of  Appeal  will  apply  to  the  judge  for  a  oopy  of  his  notes.  Not  to 
apply  until  the  appeal  is  about  to  come  on  for  hearing  is  open  to  g^rave  objeetion. 
See  Batt  ^  Co,* 8  Registered  Trade  Marks,  (1898)  2  Ch.  701. 

Where  shorthand  notes  of  the  evidenoe  below  had  been  taken  and  referred  to  day 
by  day  in  the  Court  below  costs  of  three  copies  were  allowed.  Castner  K^ner 
Alkali  Co,  y.  Commercial  Development  Corporation,  (1899)  1  Ch.  803. 

But  the  Court  of  Appeal  strongly  objects  to  yoluminous  shorthand  notes  ol 
evidence,  unless  with  the  consent  of  the  judge  below  such  notes  have  been  taken 
in  lieu  of  notes  by  the  judge.  If  the  judge  has  himself  taken  a  note,  the  parties 
cannot  by  agreement  substitute  shorthand  notes.  Yorkshire  Laundries  y.  Fickles, 
W.  N.  (1901)  28. 

Where  the  evidence  below  has  been  by  affidavit,  primd  faeie  only  one  set  of  offioe 
copies  should  be  produced  on  appeal.  If  two  plain  copies  are  in  addition  furnished 
the  Court  of  Appeal  may  allow  the  costs,  but  unless  a  special  order  is  made  the  costs 
will  be  disallowed  on  taxation.    Me  RoUason's  Registered  Design,  78  L.  T.  611. 

As  to  hearing  appeals  by  consent  by  two  judges  only,  see  Sui«eme  Court  of 
Judicature  Act,  1899  (62  Vict.  c.  6). 

The  Court  of  Appeal  will  not  give  the  liquidator  his  costs  out  of  the  estate,  bat 
will  leave  him  to  apply  in  the  winding-up  ( Westcomb*s  ease,  9  Ch.  563 ;  CUy  and 
County  Co,,  ubi  supra),  and  where  the  appeal  is  dismissed  with  costs,  or  an  appeal 
against  a  decision  in  his  favour  is  allowed  with  costs,  the  liquidator  will  as  a  rale 
be  ordered  to  pay  them  without  restricting  payment  to  the  assets  of  the  company, 
the  intention  being  that  he  is  to  pay  whether  he  gets  them  out  of  the  estate  or  not. 
Ferrao's  case,  9  Ch.  366  ;  Mounshw  Brewery  Co.,  W.  N.  (1896)  47  ;  Western  Osmtiss 
Bakeries,  ^c.  Co,,  C.  A.  (1897)  1  Ch.  617.  An  exception  is  made  where  the  liquidator 
has  acted  in  a  ^uoxi- judicial  capacity,  e.g.,  by  placing  a  member  on  the  list  of 
contributories  in  pursuance  of  the  duty  formerly  performed  by  the  chief  clerks — 
and  a  successful  appeal  is  then  brought  from  his  decision.  In  these  cases  the  ordsr 
for  costs  is  '<  out  of  the  assets  of  the  company."  Salisbury-Jones'  ease  (2),  (1896)  1 
Ch.  333 ;  London  Metallurgical  Co,,  (1896)  1  Ch.  768.  In  either  case  the  liquidator 
can  apply  to  the  judge  in  the  winding-up  to  be  allowed  the  costs.    See  Form  648. 

The  fact  that  the  liquidator  has  acted  tmder  the  directions  of  the  committee  ol 
inspectiony  if  he  has  acted  unreasonably,  will  not  prevent  the  Court  horn  ordering 
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him  to  pay  the  coste  personally.    Ex  parte  Brwmy  Se  Smith,  17  Q.  B.  Div.  488 ;  and 
«ee  Chap.  XXI. 

As  to  interest  on  costs,  on  reversals,  paid  under  order  bebw,  see  £d(ife  ^  Sons  v. 
jr.  Gallotc  f  Sons,  W.  N.  (1899)  137. 

A  motion  to  the  judge  to  discharge  an  order  made  in  chambers  is  a  re-hearing, 
not  an  appeal.    Sect.  60  of  Jnd.  Act,  1878  ;  Boake  y.  Stephenson,  (1895)  1  Ch.  358. 

As  to  action  to  set  aside  judgment  obtained  by  fraud,  see  Cole  t.  lAmgfwd,  (1898)  Action  to 
2  Q.  B.  36.  set  aside 

judgment. 


Liberty  to  the  applicant  to  appeal  from  this  order  to  the  Ct  of   Form  667. 
Appeal  if  so  advised,  notice  of  such  appeal  to  be  given  within  four  £77     I 
days  from  the  date  hereof,  and  if  such  notice  be  given  within  the  time  appeal, 
af sd  the  appointment  for  the  examination  of  the  applicant  under  the 
sd  order  of,  &c.,  is  to  be  postponed  until  the  hearing  of  such  appeal. 
Civil,  ^c.  Outjitters,  Wright,  J.,  Nov.  25ih,  1898. 


Upon  the  applicon  of  B.  and  Y.,  the  [ofP]  liqre,  &o.,  Order  that  the    Form  668. 


led  applicants  be  at  liberty  to  take  all  necessary  and  proper  proceedings  liberty  to 
by  way  of  appeal  from  the  order,  dated,  &c.,  made  in  the  matter  of  an  liquidator  to 

appeal  from  the  High  Ot  of  Justice, Division,  in  a  cause  of ,  *PP®*^* 

pit,  and  the  sd  coy  dft.     Hooper* a  Telegraph  Works,  M.  B.,  14th  June, 
1877.     A.  1311. 

For  order  giving  liberty  to  a  creditor  to  appeal  against  an  order  made  In  an 
action  against  the  company  in  Ireland,  and  to  use  the  name  of  the  company,  he 
tmdertaking  to  indemnify  the  company  against  all  costs  and  to  pay  120/.  into 
Coort  by  way  of  secnrity,  see  International  Patent  JhUp,  ^e,  Co.,  M.  B.,  16^ 
March,  1877.    A.  519. 

Subject  to  the  Jud.  Act,  1894,  supra,  a  liquidator  may  appeal  without  obtaining 
leave,  but  in  case  of  failure  his  costs  will  not  be  allowed  in  the  winding-up.  dtff 
and  County  Co,,  13  0.  D.  475,  and  other  cases,  supra,  p.  277. 

The  leave  should  be  obtained  by  summons  at  the  chambers  of  the  , registrar  Haw  leave. . 
(sect.  23  (3)  of  1890 ;  R.  5  of  1903),  except  in  cases  where  the  Act  of  1894  requires  obtained, 
leave,  as  to  which,  see  supra,  p.  671.    As  to  the  costs  of  this  application,  and 
gfenerally  as  to  leave  to  a  liquidator  to  appeal  before  the  Act  of  1894,  see  Siher 
'Valley  Mines,  21  Ch.  Div.  381. 

But  (subject  to  the  Act  of  1894)  probably  the  liquidator  would  be  allowed  his  Costs, 
costs  if  he  appealed  with  the  sanction  of  the  committee  of  inspection    under 
sect.  12  (1)  of  1890,  unless  he  acted  unreasonably.    See  Ex  parte  Broum,  supra. 

Where  the  official  receiver  is  liquidator,  he  applies,  at  any  rate  in  important  Board  ot 
matters,  to  the  Board  of  Trade  lor  directions ;  and  the  soHdtor  of  the  Board  of  Trade. 
Trade  takes  up  the  leg^  business  connected  with  the  appeal. 

Where  an  appeal  is  to  be  brought  from  a  decision  of  the  winding-tip  judge,  and 
there  is  some  hesitation  about  applying  to  such  judge  for  leave  to  appeal,  even  an 
outside  liquidator  may,  it  is  conceived,  take  the  opinion  of  the  Board  of  Trade  on 
the  matter  under  sect.  25  (I)  of  1890. 
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Form  669. 

liberty  to 
creditors  to 
appeal  in 
name  of 
official 
receiver. 


WINDING-UP  BY  THE  COURT.      [ChAP.  XLVIII. 

Upon  the  applicon  by  summons,  &c.,  of  ,  creditors  and  oon- 

tributories  of  the  above-named  coy,  and  upon  hearing  counsel  for 
the  applicants  and  the  solor  for  the  off  reer  and  liqr  of  the  aboTe- 
named  coy,  and  upon  reading,  &c..  It  is  ordered  that,  subject  to  the 
applicants,  the  sd,  &c.,  indemnifying  the  sd  off  recr  and  liqr  in  respect 
of  all  costs  and  expenses  that  may  be  incurred  by  him,  or  which  he 
may  become  liable  to  pay  in  respect  of  the  appeal  hnftr  referred  to, 
and  in  respect  of  all  costs  and  expenses  already  incurred  by  him  with 
reference  to  the  applicon  on  which  the  sd  order  dated,  &c.  [appealed 
from\  was  made,  and  also  his  costs  of  and  incident  to  this  order  (such 
indemnity  to  be  settled  by  the  judge  or  registrar  in  case  the  parties 
differ),  the  applicants  be  at  liberty  within  the  time  allowed  by  the 
Bules  of  the  Supreme  Ct  to  appeal  from  the  sd  order  dated,  &c., 
and  to  use  the  name  of  the  off  recr  and  liqr  for  the  purpose  of  such 
appeal.  Tominxl  Minea^  Limtd  (00208  of  1893),  Vaughan  Williams,  J., 
15th  April,  1896. 


Form  670.  Upon  the  applicon  of  the  [off]  liqr,  Order  that  the  sd  S.  be  at  liberty 
to  appear  by  counsel  and  oppose  the  appeal  of  F.  and  F.,  dfts  in  the 
action  of  the  A.  Coy  against  Churchward,  1879,  A.  No.  196,  from  the 
sd  judgment,  dated  20th  Jan.  1883.  And  order  that  costs  of  applicant 
of  this  applicon  be  costs  in  the  winding-up.  Auvergne  Bituminous  Co,^ 
Fry,  J.,  12th  March,  1883.     A.  403. 


Liberty  to 

oppose 

appeal. 


The  official  reoeirer  and  liquidator  will  probably  obtain  directions  from  the  Boaid 
of  Trade. 


Form  671.   In  the  Ot  of  Appeal. 

In  the  matter,  &c. 


Notice  of 
appeaL 


Take  notice  that  the  Ct  wiQ  be  moved  on day,  the day  of 

,  19 — ,  or  so  soon  thereafter  as  counsel  can  be  heard,  by  Mr.  A., 

as  counsel  for  and  on  behalf  of  [B.  and  C,  creditors  of  the  above-named 
ooy,  or  at  the  case  may  be^  that  [here  state  the  nature  of  the  applicon^  as : 

the  order  made  by  Mr.  Justice in  the  above  matters  on  the day 

of ,  may  be  discharged  or  varied,  or  that  such  order  may  be  made 

as  to  this  Honourable  Ct  shall  seem  fit]. 

[In  the  case  of  interlocutory  orders  not  within  the  exceptions  in 
sect.  1  {b)  of  the  Jud.  Acty   1894,  supra^  add:   ''And  further  take 
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notice,  that  special  leave  to  appeal  from  the  sd  decision  or  order  has 
this  day  been  obtained  from  Mr.  Justice ."] 

Dated  this day  of ,  19 — . 

X.  T.  &  Co.,  of ,  Solors  for  the  above-named  applicant. 

To  [name  of  respondent^  as :  B.,  the  [off  recr  and]  liqr  of  the  above- 
named  coy,  and  to  Mr. ,  his  solor]. 

Every  application  to  a  judge  shaU  be  by  motion,  and  the  provislonB  of  Order  LII. 
shall  apply  thereto.    R.  S.  0.  of  1883,  Ord.  LVIII.  r.  18. 

As  to  the  notice  of  appeal  stating  the  fact  that  leave  to  gfive  short  notice  has  been 
obtained,  see  Datcim  v.  Beeson,  22  Ch.  Div.  604. 

Where  leave  to  appeal  is  necessary  under  the  Act  of  1894,  the  fact  that  leave  has 
been  obtained  ought,  it  is  conceived,  to  appear  on  the  notice  of  appeal. 


Ui)on  motion  by  coimsel  for  G.,  in  the  order  dated  23rd  July,  18S4,    Form  672. 

named,  and  upon  reading  the  sd  order.  Order  that  the  sd  G.  do,  on  or  q^^ 

before  the  20th  Aug.   1884,  make  the  payment  into  Ct  mentd  in  reetralninfr 
the  schedule  hto.    And  upon  such  payment  being  made  within  the  ^®^*^°^-^JL 
time  afsd.  Order  that  the  [off]  liqr  of  coy  be  restrained  from  issuing  Court, 
execution  under  the  sd  order,  dated  23rd  July,  1884,  until  further 
order.     Universal  Fire  Co.,  Kay,  J.,  Uth  Aug.  1884. 


Upon  motion,  &c.,  for  J.,  of ,  [and  other  shareholders'],  and  upon    Form  678. 

hearing  counsel  for  P.  and  V.,  creditors  of  the  coy,  upon  whose  peton  ^^T 

an  order  was  made  18th  May,   1877,  to  wind  up  the  coy,  and  it  restraining 
appearing  by  the  receipt  of  one  of  the  cashiers  of  the  bank,  dated  ad^^aemoat 
23rd  May,  1877,  that  F.,  the  solor  of  the  sd  shareholders,  has  lodged  appeal, 
at  the  bank  to  the  credit  of  a  Chancery  suspense  account  the  sum  of 
1,116/.  Ss.  9d,y  Order  that  the  advertisements  of  the  sd  order  dated 
18th  May,  1877,  to  wind  up  the  sd  coy,  be  postponed  until  the 
hearing  of  the  appeal  from  the  sd  order.    And  order  that  the  sd 
shareholders,  on  or  before  28th  May,   1877,  do  all  necessary  acts 
pursuant  to  the  31st  Chancery  Funds  Eules,  1874,  for  the  purpose  of 
having  the  sd  sum  transferred  by  them  into  Ct  to  the  credit  of  these 
matters.    Parts  Skating  Rink  Co,,  Hall,  V.-C,  23rd  May,  1877.   B.  840. 
See  5  Ch.  Div.  959. 

Where  there  is  an  appeal,  the  advertisement  could,  under  the  old  practice,  be 
restrained  as  above,  on  the  amount  of  the  petitioning  creditor's  claim  being  paid  in 
as  stated  in  the  above  order,  and  in  case  of  a  supervision  order  (the  advertisement  of 
which  is  inserted  by  the  petitioning  creditor)  this  may  still  be  done.  But  now,  in 
the  case  of  a  compulsoiy  winding-up  order  being  pronounced,  the  official  receiver 
forthwith  gives  notice  to  the  Board  of  Trade,  which  <*  shall  forthwith  cause  the 
notice  to  be  gazetted."     R.  41  (c)  of  1903. 

If  it  is  desired  to  stop  the  advertisement,  application  should  be  made  to  the  judge  Staying 

at  the  time  when  he  makes  the  winding-up  ozder  that  the  order  may  not  be  drawn  drawing  up 

of  order. 
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up  for  a  oertaiu  time,  pending  an  appeal ;  but  this  wiU  probaUj  only  be  aooeded  to 
on  terms  snch  as  the  above.  Where  a  winding-up  order  had  been  made,  the  Court 
of  Appeal  on  the  application  of  the  oompanj,  the  official  reoeiyer  not  objecting, 
ordered  the  adyertisement  to  be  stayed  pending  appeaL  FromrUt  Extract  Co, ,  Times, 
Jan.  1,  1901. 


Order  to  stay 
upon  pay- 
ment of  costs 
to  solicitors. 


Form  674.  Upon  motion,  &c.,  Order  that  the  ooy  do,  on  or  before  19th  Nov., 
pay  to  Messrs.  M.  and  V.,  the  solors  for  the  sd  W.  C,  164/.,  the 
amount  of  his  costs  taxed  pursuant  to  the  sd  order  dated  3 let  July, 
1883,  the  sd  solors  personally  undertaking,  in  the  event  of  the  sd 
order  being  reversed  or  varied  on  appeal,  to  abide  by  any  order  the 
Ct  of  Appeal  may  make  as  to  the  refunding  of  such  costs  to  the  coy. 
And  order  that  upon  such  costs  being  pd  all  further  proceedings  under 
the  sd  order  be  stayed  until  after  the  appeal  of  the  sd  coy  from  the  sd 
order  has  been  disposed  of,  and  the  costs  of  this  applicon  are  to  abide 
the  result  of  the  appeaL  Silver  Peak  Co.,  Kay,  J.,  15th  Nov.  1883. 
B.  1586. 

The  aboye  order  would  not  be  made  on  an  appeal  from  a  winding-up  order  without 
further  terms  being  imposed,  but  it  may  be  modified  so  as  to  be  used  in  the  case  of 
appeals  from  other  orders  in  the  winding-up. 

For  order  in  debenture-holders'  action  staying  proceedings  against  contribut<»y 
decUred  liable,  pending  appeal  by  him  to  the  House  of  Lords,  see  Akirt  v.  Veuve 
Monnier,  fc,  Limtd.,  (1895)  A.  11.    Vaughan  WiUiams,  J.,  29th  June,  1896. 


Form  676.       Upon  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  the 

Order  to  stay   above-named  coy,  and  of  A.  B.,  a  contributory  of  the  above-named 

winding-up     coy,  and  upon  hearing  counsel  for  the  applicants  and  for  X.  and  Y., 

o^r^pdmg  the  potre  in  this  matter,  and  no  one  appearing  for  8,  the  off  recr 

attached  to  this  Ct,  although  duly  served  with  notice  of  the  sd  motion, 

and  upon  reading  the  order  to  wind  up  dated  11th  Aug.  1892^  and 

the  afft  of  the  sd  A.  B.,  filed,  &c..  This  Ot  doth  order  that  all  further 

proceedings  imder  the  sd  order   of   11th  of  Aug.  1892,  be  stayed 

until  after  the  appeal  of  the  applicants  from  the  sd  order  has  been 

disposed  of.    Alfred  Betzold  Sf  Co.,  lAmtd  (0090  of  1892).    Bruce,  J., 

24th  Aug.  1892. 


Form  676.  TTpon  motion  by  way  of  appeal,  &c.,  Discharge  the  order  of  18th 
Feb.  1892  [refusing  to  wind  up].  Order  that  the  coy  be  wound  up  by 
this  Ct,  under  the  provisions  of  the  Cos  Acts,  1862  to  1890 ;  And  this 

Ct  doth  appoint  W.  H.,  of ,  chartered  accountant,  the  liqr  of  the 

sd  coy,  upon  his  giving  securiij ;  And  order  that  the  sd  A.  forthwith 
give  security  to  the  satisfaction  of  the  Board  of  Trade;  And  order  that 


Order  on 
appeal  for 
winding-up 
and  appoint' 
ing  liqui- 
dator. 
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the  sd  W.  H.,  on  or  in  such  manner  and  at  such  times  as  the  Board  of 
Trade,  with  the  concurrence  of  the  Treasury,  shall  direct,  pay  the 
money  received  by  him  as  such  liqr  to  the  Cos  Liquidation  Account  in 
the  Bank  of  England,  as  the  Board  of  Trade  shall  order.  Washington 
Diamond  Co,,  referred  to  in  North  Wales  Gunpowder  Co,,  (1892) 
2  Q.  B.  220. 

Bat  the  portion  of  the  order  appointing  a  liquidator  is  anusual,  and  seems  to  be 
irregnlar.  See  North  Wales  Gtmpotadifr  Co.^  ubi  supra;  Eeid  and  Sons,  69  L.  J.  Q.  B. 
736.  _   : 


Upon  motion  by  way  of  appeal  this  day  made  unto  this  Ct  by   Form  677. 
counsel  for  0.  and  B.,  the  surviving  liqrs  of  the  above-named  coy,  Order  on 
and  upon  reading  the  order  dated  13th  March,  1878,  made  upon  motion,  appeal  dis- 
&c.,  whereby  it  was  ordered,  &c..  Order  that  the  sd  order  dated  the  ordef^^w. 
13tL  March,  1878;  be  discharged.    And  order  the  sd  B.,  &c.,  to  pay 
to  the  sd  0.  and  B.  their  costs  of  the  sd  motion  upon  which  the  sd 
order  was  made,  and  of  the  sd  order  and  of  this  appeal.     Devonshire 
SUkstone  Co.,  0.  A.,  8th  July,  1878.    A.  1451. 


Upon  motion  by  way  of  appeal  this  day  made  unto  this  Ct  by  counsel   Form  678. 
for  the  coy,  that  the  order  dated  9th  Feb.  1883,  made  by  Mr.  Justice  Order  dismisfih 

Ohitty  upon  tJhe  peton  of ,  might  be  discharged,  and  that  the  sd  ^  petition 

peton  might  be  dismissed  with  costs,  and  upon  hearing,  &c.,  this  Ot  action.        ^ 

doth  order  that  so  much  of  the  order  of  the  sd  Mr.  Justice  Chitty, 

dated  9th  Feb.  1883,  as  ordered  that  the  sd  coy  should  be  wound  up 

under  the  provisions  of  the  Cos  Acts,  1862  [and  1867],  be  discharged. 

And  it  is  ordered  that  the  sd  M.  and  W.,  creditors  of  the  sd  coy,  two 

of  the  petrs  named  in  the  sd  order,  dated  9th  Feb.  1883,  or  either  of 

them,  do  commence  an  action  on  or  before  23rd  March,  1883,  for  the 

recovery  of  the  debts  in  the  peton  mentd,  and  the  further  hearing  of 

the  sd  applicon  and  sd  peton  do  stand  over  to  abide  the  result  of  such 

action.     People's  Cafi,  C.  A.,  9th  March,  1883.    B.  452. 

Under  the  old  practice,  when  a  winding-up  order  was  discharged  as  having  been  Fees  of 
improperly  made,  the  liqiddator  appointed  under  it  was  not  entitled  to  costs  or  official 
remuneration.    Flumstead  Water  Co.,  11  W.  R.  99.    But  qu<»re  as  to  the  costs  of  '®*^^®'*« 
the  official  receiyer.    See  Form  679,  where  the  order  was  discharged  on  payment 
of  debt  and  costs.     And  in  bankruptcy  the  remuneration  of  a  special  manager  has 
been  allowed  where  the  bankruptcy  was  annulled  on  the  g^und  of  want  of 
jurisdiction. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above-   Form  679. 
named  coy  and  B*,  a  contributory  of  the  sd  coy,  by  way  of  appeal  q^^^. 
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ohargmg' 
winding-up 
order  on  pay- 
ment of  debt, 
COBtS,  &c. 


from  the  order  of  Mr.  Justice  Yaughan  WilliamB  for  the  winding-up 
of  the  sd  coy,  dated  the  11th  day  of  Aug.  1892,  and  upon  hearing 
counsel  for  M.  and  F.,  the  petrs  on  whose  peton  such  order  was  made, 
and  upon  reading  the  sd  order,  two  affts  of  B.,  filed  in  the  winding- 
up,  &c.,  and  the  sd  petrs  by  their  counsel  consenting  to  this  order,  and 
the  off  recr  having  consented  in  writing,  this  Gt  doth  discharge  the  sd 
order,  and  order  that  the  peton  on  which  the  sd  order  was  made  do 
stand  dismissed.  Alfred  Betzold  8f  Co.^  C.  A.,  17th  Nov.  1892.  See 
report,  37  S.  J.  65. 


Form  680.        Upon  motion  by  way  of  appeal,  &c.,  by  counsel  for  P.  and  B.,  that 
Order  on  *^®  Order  dated  25th  March,  1878,  made  upon  the  summons  of  the 

appeal  afflnn-  [off]  liqr  issued  in  the  above  matters  against  the  appellants,  and 
ip^^W  ^**^  ^^^  ^^'  ^^'^'^*  might  be  rescinded,  and  that  the  same  might 

from.  be  dismissed  with  costs,  to  be  taxed  and  pd  by  the  [off]  Hqr  to  the 

appellants,  and  upon  hearing  counsel  for  the  [off]  liqrs,  &c.,  the 

deposition  of  the  sd  ,  taken  upon  his  cross-examination,  filed 

9th  May,  1878,  Order  that  the  sd  order,  dated  25th  March,  1878,  be 
affirmed,  and  that  the  sd  P.  and  B.  pay  to  the  [off]  liqr  his  costs  of 
this  appeal,  such  costs  to  be  taxed,  &c.  British  FarmerSy  Sfc.  Co,, 
0.  A.,  15th  May,  1878.    A.  935. 


Form  681.  Upon  motion  by  way  of  appeal  on  15th  Nov.  1883,  &c.,  and  this 
day  made  unto  this  Ct  by  eounsel  for  the  liqr  of  coy,  and  upon  hearing 
counsel  for  E.  H.,  and  upon  reading  the  sd  order,  this  Ct  doth  affirm 
the  sd  order  dated  16th  Dec.  1882.  And  order  that  the  sd  T.,  the  liqr 
of  the  coy,  do  pay  to  the  sd  H.  his  costs  occasioned  by  the  sd  applicon, 
such  costs  to  be  taxed  by  the  taxing  master. 


Order  affirm- 
ing' order, 
with  costs,  to 
be  paid  by  the 
liquidator. 


Shorthand 
notes. 


The  costs  of  shorthand  notes  of  the  jadgment  below  are  now  indaded,  without 
being  specially  mentioned,  in  the  costs  of  appeal.  Jte  Be  Falhe^  (1901)  1  Ch.  523. 
The  Court  of  Appeal  does  not  say  how  the  costs  payable  by  the  liquidator  are  to 
be  reimbursed,  but  lea7es  him  to  apply  in  the  winding-up.  Silver  VaUey  Mints, 
21  Gh.  DiT.  881. 


Form  682.  Upon  the  applicon  of  the  liqr  of  coy,  and  upon  reading,  &o.,  and  an 
order  made  in  the  suit  of,  &c.,  whereby  it  was  ordered  that,  &c.  [bill 
dismissed'].  And  it  was  further  ordered  that  such  order  should  be 
without  prejudice  to  any  applicon  the  liqr  of  the  sd  ooy  might  make 
to  the  judge  at  Chambers  for  the  allowance  of  the  costs  of  the  sd  coy 

in  the  sd  suit  of ,  out  of  the  assets  of  the  sd  ooy.    Order  that  the 

costs  of  the  above-named  coy  in  the  sd  suit,  &c.,  and  of  this  applicon, 


Order  allow- 
ing liqui- 
dator's co&ts 
of  appeal. 
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and  oonsequent  thereon,  be  allowed  as  costs  in  the  winding-np  of 
the  above-named  coy.  General  South  American  Co,^  Malins,  V.-O., 
9th  March,  1878.    A.  421. 


Appeals  from  the  Palatine  Courts. 

Appeals  from  the  Lancaster  Palatine  Conrt  are  to  the  Court  of  Appeal.     See 
Jnd.  Act,  1873,  bs.  17,  18  ;  and  B.  S.  C.  1883,  r.  15. 
These  appeals  are  brought  within  the  Act  of  1894  by  the  following  provision : — 

Chaneery  of  Lancaster  Act,  1890  (68  *  54  Vict.  c.  28),  t.  4.— (1.)  Her  Majesty's  Lancaster. 
Court  of  Appeal  shall,  as  to  all  judgments  and  orders  of  the  Lancaster  Chancery 
Court,  have  and  exercise  the  like  appellate  and  original  jurisdiction  as  the  Court  of 
Appeal  now  exercises,  or  may,  under  or  by  virtue  of  any  Act  of  Parliament  here- 
after passed,  and  not  expressly  enacting  to  the  contrary  hereof,  have  and  exercise 
with  respect  to  judgments  and  orders  of  the  High  Court  or  of  any  judge  thereof. 

(2.)  Ail  judgments  and  orders  of  the  Court  of  Appeal  in  causes  or  matters  now  Durham, 
pending  or  hereafter  to  be  commenced  in  the  Lancaster  Chancery  Court  shall  be 
subject  to  appeal  to  the  House  of  Lords  in  like  manner  as  judgments  or  orders 
of  the  Court  of  Appeal  in  causes  or  matters  commenced  or  pending  in  the  High 
Court. 

As  to  appeals  from  the  Durham  Palatine  Court,  see  62  &  53  Vict.  c.  47,  s.  11, 
which  is  much  to  the  same  effect,  and  expresidy  forbids  direct  appeals  from  the 
Palatine  Court  to  the  House  of  Lords. 


Appeals  from  County  Courts. 

Sect.  43  of  the  Companies  Act,  1867,  providing  for  appeals  from  County  Courts  Repeal  of 
in  winding-up  matters  to  a  judge  of  the  Chancery  Division,  is  repealed  by  sect.  33  s^t.  48  of 
of  1890.  ^^^7- 

Even  before  this  repeal,  appeals  in  matters  of  discretion  were  not  to  the  Chanoeiy 
Division  alone.     J<me$  v.  Swansea  Building  Society ^  50  L.  J.  C.  P.  428. 

The  only  mode  of  appeal  from  a  County  Court  pointed  out  by  the  Act  of  1890  is 
by  special  case.    See  sect.  3  (3),  infra. 

But  in  other  cases  an  appeal  lies  to  a  Divisional  Court  of  the  Eing's  Bench  Appeal  to 
Division.  Divisional 


Court. 


Supreme  Court  of  Jadieatare  (Procedure)  Act,  1894,  t.  1  (5).— In  all  cases  where 
there  is  a  right  of  appeal  to  the  High  Court  from  any  Court  or  person,  the  appeal 
shall  be  heard  and  determined  by  a  Divisional  Court  constituted  as  may  be  pre- 
scribed by  rules  of  Court ;  and  the  determination  thereof  by  the  Divisional  Court 
shall  be  final,  unless  leave  to  appeal  is  given  by  that  Court  or  by  the  Court  of 
Appeal. 

And  see  further,  post^  Chap.  LII. 


Special  Case. 

Beet.  8  (8)  of  1S90.~H  any  question  arises  in  any  winding-up  proceeding  in  a  Special  case. 
County  Court  or  in  the  Stannaries  Court  which  aU  the  parties  to  the  proceeding,  or 
which  one  of  them  and  the  judge  of  the  Court,  may  desire  to  have  determined  in 
the  first  instance  in  the  High  Conrt,  the  judge  shall  state  the  facts  in  the  form  of  a 


Digitized  by 


Google 


682  WINDING-UP  BY  THE  OOUET.      [ChAP.  XLVIII. 

special  oase  for  the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and 

the  proceedings,  or  such  of  them  as  may  be  required,  shall  be  transmitted  to  the 

High  Court  for  the  purposes  of  the  determination. 
The  special  case,  &c.,  are  to  be  sent  to  the  High  Court,  but  the  jurisdiction  is, 

under  sect.  2  of  1890,  and  the  order  of  26th  March,  1892,  Tested  in  Vaughan 

WiUiams,  J. 
As  no  rules  haye  been  made  to  carry  out  this  provision,  R.  201  of  1908  imports  the 

existing  procedure  in  the  High  Court  with  reference  to  special  oases ;  as  to  which 

see  An.  Pr.  (1904)  pp.  443-447. 
Transfer.  But  as,  under  sect.  3  (1)  of  1890,  any  proceedings  in  the  winding-up  may  be 

transferred,  and  at  any  stage,  it  will  often  be  more  conyenient  to  apply  to  the  High 

Court  to  transfer  the  particular  proceedings  to  that  Court. 
Even  before  the  Building  Societiee  Act,  1894,  it  was  held  that  in  the  winding-up 

in  the  County  Court  of  a  building  sodety  reg^istered  under  the  Building  Societies 

Act,  1874,  a  special  case  for  the  opinion  of  the  High  Court  might  be  stated  under 

sect.  3  of  the  Act  of  1890.     Portsea  Island  Building  Society,  (1893)  3  Ch.  206.    And 

see  now  sect.  8  of  the  Act  of  1894  (67  &  68  Vict.  c.  47). 
Stannaries  As  to  appeals  from  County  Courts  in  matters  formerly  within  the  jurisdiotiQn  of 

jurisdiction.      ^^  j^q^  abolished  Stannaries  Court,  and  as  to  appeals  generally  from  County 

Courts,  see  Chap.  LII. 
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CHAPTER  XMX. 

REMOVAL,  RESIGNATION,  AND  DEATH  OF  LIQUIDATOR ;   AND  FILLING 

UP  VACANCIES. 

Sect.  93  of  1862. — Any  official  liquidator  may  resign  or  be  rem07ed  by  the  Court  Court's  power 

on  due  cause  shown ;  and  any  vacancy  in  the  office  of  an  ((fflcial  liquidator  appointed  ^  remove. 

by  the  Court  shaU  be  filled  by  the  Court.  f!!!i^?i^ 

___  vacancies. 

[This  section  Is  not  repealed  by  the  Act  of  1890.    As  to  the  omission  of  the  word 

"official,"  see  sect.  4  (3)  of  1890.] 

Beet.  4  (4)  of  1890. — If  any  vacancy  ocoors  in  the  office  of  liquidator  of  a  com-  Official 
pany,  the  official  receiver  shall,  by  virtue  of  his  office,  be  the  liquidator  during  the  receiver  to 
vacancy.    [Compare  sect.  70  (1)  and  sect.  87  (4)  of  the  Bkcy.  Act,  1883.]  ^^^^^ 

Sect.  11  (4)  of  1890.— If  any  .  .  .  liquidator  at  any  time  retains  for  more  than  Board  of 
ten  days  a  sum  exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  Trade's  power 
in  any  particular  case  authorize  him  to  retain,  then,  unless  he  explains  the  reten-       'oiiu>ve. 
tion  to  the  satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on  the  amount 
so  retained  in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall 
be  liable  to  disaUowanoe  of  all  or  such  part  of  his  remuneration  as  to  the  Board 
shall  seem  just,  and  to  be  removed  from  his  office  by  the  Boards  and  shall  be  liable  to 
pay  any  expenses  occasioned  by  reason  of  his  default.     [From  Bkcy.  Act,  1883, 
s.  74   (6),  under  which  it  has  been  held  that  the  Court  may  commit  for  dis- 
obedience of  an  order  to  pay  interest.    Be  Nicholson,  63  L.  T.  322.    Also,  that  if 
the  trustee  has  been  removed  interest  nevertheless  may  be  charged  during  the 
whole  time  the  money  is  retained.    Be  Taium,  6  Mor.  107.] 

Seet.  SS  of  1880.— (1.)  Where  the  liquidator  of  a  company  which  is  being  wound  Beport  on 
up  by  Older  of  the  Court  has  resigned,  or  has  been  removed  from  his  office,  the  accounts. 
Board  of  Trade  shall,  on  his  application,  cause  a  report  of  his  accounts  to  be  pre- 
pared, and,  on  his  complying  with  all  the  requirements  of  the  Board,  shall  take 
into  consideration  the  report,  and  any  objection  which  may  be  urged  by  any 
creditor,  or  contributory,  or  person  interested,  against  the  release  of  the  liquidator, 
and  shall  either  grant  or  withhold  the  release  accordingly,  subject,  nevertheless,  to  Belease. 
an  appeal  to  the  High  Court. 

(4.)  Where  the  liquidator  has  not  previoualy^resigned  or  been  removed,  his  release 
shall  operate  as  a  removal  of  him  from  office.  [From  Bkcy.  Act,  1883,  s.  82  (1),  (4)^ 
See,  further,  as  to  TlKT.HAffK,  Chap.  L.] 

B.  68  (7)  of  1903.— If  a  liquidator  in  a  winding-up  by  the  Court  shall  die,  or  resign.  Proceedings 
or  be  removed,  another  liquidator  may  be  appointed  in  his  place  in  the  same  manner  o^^  fresh 
as  in  the  case  of  a  first  appointment,  and  the  official  receiver  shall,  on  the  request  *PPOiiitni«^*« 
of  not  lees  than  one-tenth  in  value  of  the  creditors  or  contributories,  summon 
meetings  for  the  purpose  of  determining  whether  or  not  the  vacancy  shall  be  filled ; 
but  none  of  the  provisions  of  this  rule  shall  apply  where  the  liquidator  is  released 
under  sect.  22  of  the  Act  of  1890,  in  which  case  the  official  receiver  shall  remain 
liquidator,    [B.  65  of  1890  considerably  varied.] 
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Compare  Bkoy.  Act,  1888,  s.  87.  This  role  apparentlj  does  not  applj  where  an 
official  reoeiver  was  originally  appointed  liquidator,  and  another  official  receiver  is 
appointed  in  his  place. 

B.  61  of  1908. — (1.)  If  a  liquidator  .  .  .  fails  to  give  the  required  security 
within  the  time  stated  for  that  purpose  in  the  order  appointing  him,  or  any 
extension  thereof,  the  official  receiver  shall  report  such  failure  to  the  Gourt,  who 
shall  thereupon  rescind  the  order  appointing  the  liquidator.     .    .    . 

(2.)  If  a  liquidator  .  .  .  fails  to  keep  up  his  security,  the  official  receiver 
shall  report  such  failure  to  the  Court,  who  may  thereupon  remove  the  liquidator 
.  .  .  and  make  such  order  as  to  costs  as  the  Court  shall  think  fit.  [Formerly 
R.  68  of  1890.] 

(3.)  Where  an  order  is  made  under  this  rule  rescinding  an  order  for  the  appoint- 
ment of  or  removing  a  liquidator,  the  Court  may  direct  that  another  liquidator  is  to 
be  appointed,  and  thereupon  the  same  meetings  shall  be  summoned  and  the  same 
proceedings  may  be  taken  as  in  the  case  of  a  first  appointment  of  a  liquidator. 

Besides  the  grounds  for  removal  specified  in  the  Act  and  Rules  of  1890,  there  are 
other  grounds,  as  shown  by  the  cases  decided  before  1891  on  sect.  93  of  1862. 

The  words  *'on  due  cause  shown'*  are  not  equivalent  to  *'if  the  Court  shall 
think  fit.*'  Sir  John  Moore  Gold  Co,,  12  Ch.  Div.  325.  As  a  general  rule,  "they 
point  to  some  unfitness  of  the  person — ^it  may  be  from  personal  character,  or  from 
his  connection  with  other  parties,  or  from  circumstances  in  which  he  is  mixed  up — 
some  unfitness  in  the  wide  sense  of  the  term.'*  Per  Jessel,  M.  R.,  in  the  case  last 
mentioned,  where  the  application  was  under  sect.  141,  which  contains  similar  words. 
He  may  be  removed  whenever  it  is  for  the  interests  of  the  liquidation.  Adam 
JEyton  Sf  Co,^  36  Ch.  Div.  299.  In  Oxford  Building  8oc.  (49  L.  T.  496),  where  a 
liquidator  had  been  appointed  by  the  shareholders,  and  a  supervision  order  was 
subsequently  made,  Kay,  J.,  expressed  an  opinion  to  the  effect  that  if  it  were 
shown  that  all  the  creditors  desired  his  removal,  and  that  the  company  was 
insolvent,  that  would  be  due  cause  shown.  In  AMociaiion  of  Land  Financiers  (10 
Ch.  D.  269),  the  official  liquidator  was  removed  on  motion  made  on  behalf  of  a 
Luge  majority  of  the  unsecured  creditors,  and  two  creditors  who  were  willing  to 
act  gratis  were  appointed  in  his  place.  But  this  has  not  been  followed ;  and  in 
Civil  Service  and  General  Stores^  W.  N.  (1884)  168,  Chitty,  J.,  refused  to  displace  an 
experienced  official  liquidator,  against  whom  no  personal  objection  was  raised,  in 
favour  of  a  large  creditor  who  was  wUling  to  act  g^ratis. 

llie  words  of  sect.  98  of  1862  "  upon  due  cause  shown  "  also  occur  in  sect.  83  (4) 
of  the  B.  A.  1869,  which  enabled  the  Court  to  remove  a  trustee  in  bankruptcy. 
Under  that  clause  it  was  held  that  the  words  did  not  mean  only  conduct  amounting 
to  fraud  or  dishonesty,  but  that  it  was  enough  to  prove  conduct — such  as  vexaticras 
obstruction  of  the  realisation  of  the  estate  in  the  interest  of  the  debtor — ^whioh 
showed  that  it  was  no  long^  fit  that  the  trustee  should  remain  a  trustee.  Ex  parU 
Netoittf  14  Q.  B.  Div.  177.  And  the  whole  oourse  of  proceedings  must  be  looked  at. 
Ex  parte  Sheard,  16  C.  Div.  109. 

In  bankruptcy  the  power  to  remove  is  now  rested  in  the  Board  of  Trade,  subject 
to  appeal  to  the  High  Court,  see  Bkcy.  Act,  1883,  s.  86 ;  B.  A.  1890,  s.  19.  False 
statements  as  to  dates  of  receipt  of  money  to  cover  irregrularlties  as  to  furnishing 
accounts  has  been  upheld  as  a  good  cause  for  removal.    Be  Morgan^  2  Mans.  626. 

The  application  for  removal  is  usually  by  summons,  but  occasionally  it  is  made 
by  motion  or  petition. 

Under  the  old  practice,  sometimes  a  new  liquidator  was  appointed  by  the  order 
removing  the  old  one,  and  sometimes  by  a  subsequent  order;  but  the  former 
oourse  cannot  now  be  followed.    See  R.  68  (7)  of  1903,  tupra. 
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A  oontributory  who  has  not  paid  a  call  oaxmot  apply  for  removal  of  liquidattM*. 
Norwich  Provident^  W.  N.  (1879)  216. 

The  liquidator  may  appeal  from  an  order  of  the  Court  removing  him.    Adwn  Appeal. 
Eyton  ^  Co.^  ubi  supra. 

As  to  when  the  Court  of  Appeal  will  interfere,  see  Sir  John  Moore  Co.y  ubi  supra. 

As  to  the  liquidator,  on  being  removed,  delivering  up  his  books,  &c.,  see  B.  168 
of  1903,  set  out  in  Chap.  L. 

As  to  the  *'  manner  directed  in  the  case  of  a  first  appointment/'  referred  to  in  Calling 
R.  68  (7)  of  1903,  supra,  see  Chaps.  XVU.  and  XVin.  meetings. 

As  to  summoning  the  meetings,  see  Chap.  XY. 

R.  68  (7),  supra^  p.  683,  probably  means  that  meetings  of  the  creditors  and  con- 
tributories  shall  be  called,  held,  and  conducted  exactly  in  the  same  manner  as  the 
first  meetings  of  creditors  and  contributoriee,  and  that  application  shall  then  be  , 
made  to  the  Court  as  in  the  case  of  a  first  appointment. 

The  new  liquidator  will  have  to  give  security,  see  Chap.  XIX. 

Upon  the  applicon  by  summons  dated,  &c.  of  S.,  the  senior  off  reor   Form  683. 
attached  to  this  Ct,  and  upon  hearing  the  solor  for  the  applicant,  the  Order  for 
order  to  wind  up,  &c.,  dated,  &c.,  and  the  afft,  &c.,  It  is  ordered  that  substituted 
the  publication  by  advertisement  in  the  form  set  forth  in  the  schedule  J^^^s  to 
hto  of  the  summons  issued  in  this  matter  dated,  &c.  for  the  removal  remove  liqui- 
of  X.  from  the  office  of  liqr  of  the  above-named  coy,  and  of  this  order  ^*^'* 
once  in  the  London  Daily  Chronicle,  and  the  sending  a  copy  of  the  sd 
summons  and  a  copy  of  the  sd  order  through  the  post  office  prepaid  in 

a  registered  envelope  addressed  to  the  sd  X.  at ,  be  deemed  good 

service  of  the  sd  summons  on  the  sd  X. 

Schedule. 

To  X.,  of,  &c.,  the  liqr  of  the  above-named  coy. 

Take  notice  that  on  the  dOth  day  of  Oct.  1895,  a  summons  was 
issued  in  the  matter,  &c.  [set  out  fuU  title]  for  an  order  that  you  the 
sd  X.  might  be  removed,  &c..  And  take  notice  that  by  an  order  dated 
the  31st  day  of  Oct.  1895,  it  was  ordered  that  [recite  order  ahove^^ 
And  take  notice  that  the  Ot.  has  fixed  Monday  the  11th  day  of  Nov. 

1895,  at o'clock  in  the  forenoon,  as  the  time  at  which  you  are 

to  attend  at upon  such  applicon,  And  that  if  you  do  not  then 

attend  either  in  person  or  by  your  solor,  such  order  will  be  made  and 
proceedings  taken  as  the  Ot  may  think  just  and  expedient.  Bristol 
Empire  Palace  of  Varieties  (0060  of  1895),  Hood,  Eeg.,  81st  Oct. 
1895. 

TTpon  the  applicon  by  summons,  dated,  &c.  of  D.,  of ,  creditors   Form  684. 

of  the  above-named  coy,  and  of  8.,  the  senior  off  recr  attached  to  this  Order 
Ct,  and  upon  hearing  the  solor  for  the  applicants  for  the  coy,  and  the  removing 
respondent  X.,  the  liqr  of  the  above-named  coy  appearing  in  person,    ^      *^* 
and  upon  reading  the  order  to  wind  up  the  sd  coy,  dated,  &c.,  the 
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order  dated,  &c.,  appointing  tlie  sd  X.  liqr  of  tlie  above-named  coy, 
the  order  dated,  &c.,  and  the  af^  of,  &c.,  [and  the  sd  respt  X.,  the 
liqr  of  the  above-named  coy,  desiring  to  retire  from  his  office  of  liqr 
as  afsd].  It  is  ordered  that  the  sd  X.  be  and  he  is  hby  removed  from 
the  office  of  liqr  of  the  above-named  coy ;  And  it  is  further  ordered 
that  the  costs  of  the  sd  applicon  and  of  the  sd  order  dated,  &c.  [see 
Form  683]  be  taxed  and  pd  out  of  the  assets  of  the  above-named  coy. 
Bristol  Empire  Palace  of  Varieties  (0060  of  1895),  Hood,  Eeg., 
11th  Nov.  1895. 

For  orders  removing  official  liquidators,  and  in  some  cases  appointing  other 
persons  in  their  place,  under  the  old  practice,  see  Moorwood  Moor,  ^,  Co.,  HalinP, 
V.-C,  22nd  Nov.  1876.  B.  1940;  Universal  Fire,  ^e.  Co,,  Kay,  J.,  16th  Jnnc, 
1883;  John  Marsland  ^  Co.,  Chitty,  J.,  16th  April,  1883.  A.  662;  Alexandra 
Palace  Co.,  Malins,  V.-C,  4th  Dec.  1878.  A.  2161 ;  Briekinalt  CoUieriet  Co., 
Jessel,  M.  B.,  26  May,  1879.    A.  1260. 

For  order,  under  B.  68  of  1890  (now  B.  61  of  1903),  rescinding  order  appointing 
liquidator,  see  Form  182,  p.  264,  aupra. 

For  order  appointing  official  liquidator  in  place  of  a  bankrupt  official  liquidator, 
and  ordering  the  bankrupt  and  his  trustee  in  bankruptcy  to  bring  in  and  pass  final 
accounts,  and  to  deliver  over  property  to  new  liquidator,  see  Autonwtie  Block  Cb., 
Bacon,  V.-C,  17th  Deo.  1883.    A.  1839. 
Oosts.  For  order  directing  liquidator  to  pay  out  of  the  company's  assets  the  costs  of 

a  person  on  whose  application  a  former  liquidator  was  removed,  but  without 
prejudice  to  company's  right  to  recover  the  amount  from  the  removed  liquidator, 
see  Commercial  Bank,  Limtd,  Hall,  V.-C,  6th  May,  1878.    A.  2162. 


Other  orders 
for  removal. 


Form  686.  Upon  the  peton  of  A.  0.,  &c.,  and  F.  W.,  &c.,  and  it  appearing  to 
Vesting  order!  the  satisfaction  of  the  Ot  that  J.  W.,  the  late  off  liqr  of  the  aboTO- 
named  society,  has  been  removed  from  being  such  off  liqr,  and  that 
the  sd  J.  W.  is  out  of  the  jurisdiction  of  this  Ot,  and  the  petrs  A.  C. 
and  F.  W.  have  been  appointed  joint  off  liqrs  in  his  place,  the  judge 
doth  declare  that  the  sd  J.  W.  is  a  trustee  within  the  meaning  of  the 
Trustee  Act  of  the  10,230/.  Ss,  Id,  New  3/.  per  dent.  Annuities  stand- 
ing in  the  books  of  the  bank  in  the  name  of  the  sd  J.  W.  by  the 
following  description: — **  J.  W.,  off  liqr  of  the  Mutual  Society"; 
And  this  Gt  doth  order  that  the  right  to  transfer  the  sd  10,230/.  d#.  Id, 
New  8/.  per  Gent.  Annuities,  and  to  receive  the  dividends  accrued 
thereon,  do  vest  in  the  petrs  A.  0.  and  F.  W.  as  such  off  liqrs  as  afsd ; 
And  it  is  ordered  that  the  petrs  do  transfer  the  sd  sum  of  10,230/.  3«.  Id. 
New  3  per  Cent.  Annuities  into  their  own  names,  to  be  held  by  them 
as  such  off  liqrs  as  afsd ;  And  costs  of  petrs  of  and  relating  to  this 
applicon  be  taxed  and  pd  out  of  the  funds  of  the  society.  Mutual 
Society y  Chitty,  J.,  7th  Apr.  1884.     B.  556. 

See  CapUal  Fire  Co.,  55  L.  T.  638. 


Digitized  by 


Google 


887 


CHAPTER  L. 

RELEASE  OF  LIQUIDATOR. 

Beet.  22  of  1890.^(1.)  When  the  liquidator  of  a  companj  whibh  is  being  wound  Board  of 
up  by  order  of  the  Court  has  realized  all  the  property  of  the  company,  or  so  much  Trade's  power 
thereof  as  can,  in  his  opinion,  be  realized  without  needlessly  protracting*  the  -giSTT 
liquidation,  and  distributed  a  final  dividend,  if  any,  to  the  creditors,  and  adjusted 
the  rights  of  the  contributories  between  themselyes,  and  made  a  final  return,  if  any, 
to  the  contributories,  or  has  resigfued,  or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application,  cause  a  report  on  his  accounts  to  be  pre- 
pared, and,  on  his  complying  with  all  the  requirements  of  the  Board,  shall  take 
into  oonsideration  the  report,  and  any  objection  which  may  be  urged  by  any 
creditor,  or  contributory,  or  person  interested  ag^ainst  the  release  of  the  liquidator, 
and  shall  either  grant  or  withhold  the  release  accordingly,  subject  nevertheless  to 
an  appeal  to  the  High  Court. 

(2.)  Where  the  release  of  a  liquidator  is  withheld  the  Court  may,  on  ^e  appHca-  Appeal  to 
tion  of  any  creditor,  or  contributory,  or  person  interested,  make  such  order  as  it  Court, 
thinks  just,  charging  the  liquidator  with  the  consequences  of  any  act  or  default  he 
may  have  done  or  made  contrary  to  his  duty. 

(3.)  An  order  of  the  Board  releasing  the  liquidator  shall  discharge  him  from  aU  Effect  of 
liabiUtj  in  respect  of  any  act  done  or  default  made  by  him  in  the  administration  of  release, 
the  affairs  of  the  company,  or  otherwise  in  relation  to  his  conduct  as  liquidator,  but 
any  such  order  may  be  revoked  on  proof  that  it  was  obtained  by  fraud  or  by  sup- 
pression or  concealment  of  any  material  fact. 

(4.)  Where  the  liquidator  has  not  previously  resigned  or  been  removed,  his 
release  shall  operate  as  a  removal  of  him  from  his  office.  [And  thereupon  the 
official  receiver  becomes  liquidator.  R.  58  (7)  of  1903,  tupra.  Chap.  XLTX.  The 
rule  is  the  same  in  bankruptcy.    £e  Leads,  (1900)  2  Q.  B.  649.] 

[The  whole  of  this  section  is  taken  from  sect.  82  of  the  Bankruptcy  Act,  1883.] 

Paragraph  3  of  sect.  22  of  1890  is  expressed  in  very  wide  and  general  terms.    It  Effect  of 
follows  the  terms  of  paragraph  3  of  sect.  82  of  the  Bankruptcy  Act  of  1883,  and  of  sect.  22  of 
sect.  63  of  the  Bankruptcy  Act,  1869,  except  that  under  the  last-named  section  ^®^"' 
fraud  is  the  only  g^und  for- revocation.    Under  that  section  it  was  held  that  where 
a  trustee  had  obtained  his  discharge  he  could  not  be  made  liable  by  the  Court  of 
Bankruptcy  in  respect  of  a  liability  which  he  had  omitted  to  provide  for.    Ex  parte 
Carter,  8  C.  Div.  731.    It  was  contended  that  the  trustee  had  committed  a  fraud  in 
making  no  provision  for  this  liability,  but  it  was  held  by  the  Court  of  Appeal  that 
his  conduct  was  not  fraudulent,  and  that  the  dischargee  was  effective.     See  also 
£x  parte  Barnard^  46  L.  T.  824,  and  Soeiete  Cockrill,  3  C.  Div.  115 ;  iZ^  Maiden,  66 
L.  T.  N.  S.  708,  and  Re  Chudley,  14  Q.  B.  D.  402.     In  the  Ust-oited  case  it  was 
held  that  a  trustee  who  had  obtained  his  release  under  ihe  Buikruptcy  Act,  1869, 
waa  not  thereby  relieved  from  rendering  an  account  to  the  Board  of  Trade  for  his 
receipts  and  payments  as  such  trustee. 

Under  sect.  82  of  the  Bankruptcy  Act,  1883,  it  has  been  held  that  '*  suppression 
or  concealment  of  any  material  fact,"  in  sub-aect.  3,  means  only  such  suppression 
or  oonoealment  as  has  in  it  an  element  of  frau4.    Re  Harrie,  (1899)  2  Q.  B.  97. 
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It  may  be  convenient  here  also  to  refer  to  Coxon  y.  Gorst,  (1891)  2  Ch.  72,  in 
which  it  was  held  that  where  a  company  had  been  wound  np  under  a  oompulsoiy 
order  and  dissolyed  under  sect.  Ill  of  the  Companies  Act,  1862,  it  was  not  com- 
petent to  a  creditor  to  proceed  against  the  late  directors  and  ofBcial  liquidator  in 
respect  of  breach  of  trust  committed  whilst  the  company  was  a  gpoing  ooncem— - 
fraud  not  being  alleged.  See  also  Knowlet  y.  Seott^  (1891)  1  Ch.  717,  in  which  it 
was  held  by  Bomer,  J.,  that  a  liquidator  is  not  to  be  considered  as  trustee  for 
every  creditor  or  contributory  of  the  company,  and  accordingly  that  he  cannot  be 
sued  by  a  creditor  or  contributory  for  negligence  apart  from  misfeasance  or  personal 
misconduct.  **  All  that  I  hold,"  said  the  learned  judge,  '*  is  that  the  liquidator  is 
not  liable  to  an  action  for  damages  for  delay  in  performing  his  duty  when  that 
delay  was  not  wilful  or  fraudulent,  and  in  no  way  arose  from  nuUa  Jidet  on  hii 
part." 

In  that  case,  however,  the  company  was  still  in  existence.  But  in  Pulsford  v. 
Deveniih,  (1903)  2  Ch.  625,  it  was  held  that  a  liquidator  has  a  statutory  duty  under 
the  Act,  and  if  he  commits  a  breach  of  this  to  the  prejudice  of  a  creditor  he  is  liable 
in  an  action  to  compensate  such  creditor.    See  supra,  pp.  267,  274. 

B.  158  of  1903. — ^Upon  a  liquidator  resigning,  or  being  released  or  removed  from 
his  ofKce,  he  shall  deliver  over  to  the  official  receiver,  or  as  the  case  may  be,  to  the 
new  liquidator,  all  books  kept  by  him,  and  all  other  books,  documents,  papers  and 
accounts  in  his  possession  relating  to  the  office  of  liquidator.  The  release  of  a 
liquidator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver  all  the  books,  papers,  documents,  and  accounts  which  he  is  by  this  rule 
required  to  deliver  on  his  release.  [Formerly  R.  141  of  1890,  taken  from  Bkoy. 
Rr.  292  and  310a.  As  to  the  lien  of  the  trustee's  solicitor,  see  Ex  parte  Yaidm, 
14  C.  Div.  129.] 

B.  180  of  1903.— (1.)  A  liquidator  in  a  winding-up  by  the  Court,  before  making 
application  to  the  Board  of  Trade  for  his  release,  shall  give  notice  of  his  intention 
so  to  do  to  all  the  oreditors  who  have  proved  their  debts  and  to  all  the  oontributories, 
and  shall  send  with  the  notice  a  summary  of  his  receipts  and  payments  as  liquidator. 
[Formerly  R.  148  of  1890,  taken  from  Bkcy.  R.  309.] 

(2.)  When  the  Board  of  Trade  have  granted  to  a  liquidator  his  release,  a  notice 
of  the  order  granting  the  release  shall  be  gazetted.  The  liquidator  shall  provide 
the  requisite  stamp  fee  for  the  Oautte,  which  he  may  charge  against  the  company's 
assets.    [Fonnerly  R.  149  of  1890,  taken  from  Bkcy.  R.  310.] 


Form  686. 

Notice  to 
creditors  and 
oontributories 
of  intention 
to  apply  for 
release. 
Form  98  of 
1903. 


{Title.) 

Take  notioe  that  I,  the  tmdersigned  [off  recr  and]  liqr  of  the  above- 
named  coy,  intend  to  apply  to  the  Board  of  Trade  for  my  release,  and 
further  take  notice  that  any  objection  you  may  have  to  the  granting 
of  my  release  must  be  notified  to  the  Board  of  Trade  within  twenty- 
one  days  of  the  date  hereof. 

A  summary  of  my  receipts  and  payments  as  [off  recr  and]  liqr  is 
hto  annexed. 

Dated  this day  of ,  19 — . 

G.  H.  [Off  Recr  and]  Liqr. 

To  K.  L. 

Note.— Sect.  22  (3)  of  the  Cos  (Winding-Up)  Act,  1890,  enacts  that 
[the  form  sets  out  the  sub'Sectionj  which  is  stated  above']' 
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Form  687. 

statement  to 
aooompanj 
notice  of 
application 
for  release. 
Form  100  of 
1903. 


Digitized  by 


Google 


690 


WINDING-UP  BY  THE  COURT.  [ChAP,  L. 


Form  688. 

Oertifioateof 
postage  of 
notice  of 
offidal 
veoeiyer's 
intention  to 
apply  for 
releaneas 
liquidator. 


Form  689. 

Application 
by  liquidator 
to  Board  of 
Trade  for 
release. 
Form  99  of 
1903. 


(mie.) 

I,  A.  B.,  of  33,  Oarey  Street,  Lincoln's  Inn,  London,  W.C,  Clerk  in 
the  office  of  the  Off  Eecr  in  Cos  Liquidation,  hereby  certify : — 

1.  That  I  did  on  the day  of ,  19 — ,  send  to  all  Ihe  creditors, 

who  have  proved  their  debts,  and  to  all  the  contributories  mentd  in  the 
coy's  statement  of  afPaira,  a  notice  of  the  intention  of  the  off  recr  to 
apply  to  the  Board  of  Trade  for  his  release  as  liqr  of  the  aboye-named 
coy,  together  with  a  statement  of  his  receipts  and  payments  in  the' 
forms  hereunto  annexed  marked  "  A  "  and  **  B  "  resply. 

2.  That  such  notices  were  addressed  to  the  sd  creditors  resply, 
according  to  the  addresses  appearing  in  their  respiye  proofs. 

3.  That  such  notices  were  addressed  to  the  sd  contributories  reeply 
according  to  their  respive  names  and  addresses  appearing  in  the  coy's 
statement  of  affairs. 

4.  That  I  sent  the  sd  notices  by  putting  the  same  into  the  official 
letter  bag  provided  by  the  Postmaster-General  for  the  office  of  the  off 
recr  before  the  hour  of  half -past  five  o'clock  in  the  afternoon  of  the  ed 
day. 

Dated  this day  of ,  19—. 

(Signed)    A.  B. 

The  above  is  the  form  used  by  the  official  reoeirer.  An  affidavit  seems  to  be 
necessary  in  the  case  of  an  outside  liquidator,  which  may  be  easily  framed  from 
Form  399  and  the  aboye  certificate. 

(Title.) 

I, ,  the  [off  recr  and]  liqr  of  the  above-named  ooy,  do  hereby 

report  to  the  Board  of  Trade  as  follows : — 

1 .  That  the  whole  of  the  ppty  of  the  coy  has  been  realised  for  the 
benefit  of  the  creditors  and  contributories  [and  a  dividend  to  the 

amount  of shillings  in  the  pound  has  been  pd  as  shown  by  the 

statement  hereunto  annexed,  and  a  return  of in  the  pound  has 

been  made  to  the  contributories  of  the  coy] ; 

[or  That  so  much  of  the  ppty  of  the  coy  as  can,  according  to  the 
joint  opinion  of  myself  and  the  committee  of  inspection,  hereunto 
annexed  in  writing  under  our  hands,  be  realised  without  needlessly 
protracting  the  liquidation,  has  been  realised,  as  shown  by  the  statement 
hereimto  annexed,  and  a  dividend  to  the  amount  of  — ; —  shillings  has 

been  paid,  together  with  a  return  of per  share  to  the  contributories 

of  the  company]  ;  [add,  if  necessary,  **  That  the  rights  of  the  contribu- 
tories between  themselves  have  been  adjusted"] ; 

2.  I  therefore  request  the  Board  of  Trade  to  cause  a  report  on  my 
accounts  to  be  prepared,  and  to  grant  me  a  certificate  of  release. 

Dated  this day  of ,  19 — . 

[Off  Eecr  and]  Liqr. 

See  sect.  22  (1)  of  1890,  supra,  p.  687,  as  to  this  application,  and  as  to  the  rsport 
on  accounts,  consideration  thereof,  and  objection  of  creditors  and  oontribiit<»ies. 
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If  s  dividend  has  been  paid  by  oheqnee  on  the  companT'B  liqnidation  aooonnti  the 
liquidator,  on  the  expiration  of  aix  months  from  the  date  of  issue,  or  on  application 
for  his  release,  if  that  event  occurs  earlier,  should  return  any  cheques  or  postal 
orders  remaining  in  hand  to  the  Assistant  Secretary,  Finance  Department,  Board  of 
Trade.    B.  of  T,  Beg.,  January,  1893,  No.  10. 


{Title.)  Form  690. 

Whereas  E.  L.  was,  on  the  24th  day  of  Dec.  1891,  appointed  liqr  of  Eeleaseof 
the  above-named  coy,  And  whereas  on  the  13th  day  of  July,  1892,  the    ^         '* 
sd  E.  L.  gave  notice  to  the  Board  of  Trade  that  he  had  resigned  his 
office  and  requested  the  Board  of  Trade  to  cause  a  report  on  his  account 
to  be  prepared  and  to  grant  him  a  certificate  of  release. 

Now  the  Board  of  Trade,  having  taken  into  consideration  the  report 
on  his  acounts,  do  hby  order  that  the  release  of  the  sd  E.  L.,  as  such 
liqr,  be,  and  the  same  is  hby,  granted.    Dated,  &c. 
By  the  Board  of  Trade, 

F.  W., 
Duly  authorised  in  that  behalf  by  the 
President  of  the  Board  of  Trade. 

As  to  a  document  so  signed  being  evidence,  see  sect.  30  (1)  of  1890. 
The  release  does  not  take  effect  until  the  liquidator  has  delivered  up  his  books 
and  papers.    See  B.  158  of  1003,  tupra. 


This  form  is  supplied  by  the  Board,  when  the  o£E  recr  is  also  liqr.   Form  691. 
The    notice    is    headed    **  Notices  for  London   Gazette,    Companies  Notice  (for 
(Winding-up)  Act,    1890.     (9)  Notice  of  release  of  liqr."    v^®^  ^??*j!^  2^ 
follows  Part  9  of  Form  15,  supra.    Below  are  the  signatures  of  the  liquidatoi 


[off  recr  and]  liqr,  and  the  notice  is  addressed  '*To  the  Inspector-  Form  103  (9) 
Oeneral  in  Oos  Liquidation,  Board  of  Trade,  1,  Horse  Quards  Avenue,  ^  ^^^^' 
Whitehall,  London,  S.W." 

The  notiee  is  gazetted  by  the  Board  of  Trade,  the  stamp  being  provided  by  the 
Uqoidator.    See  B.  180  of  1903,  mpra. 
As  to  filing  a  memorandum  of  gazetting,  see  Form  10,  tvpnt. 
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OHAPTEELI. 


dissolution,  and  destruction  of  books  ;  restoration  of 
company's  name. 


Order  to 

dissolye 

oompany. 

Report  to 
registrar  of 
joint  stock 
oompames. 

Penalty  for 
not  reporting. 


Dissolution  of  Company. 

Beot.  Ill  of  1868. — When  the  affairs  of  the  company  have  been  completely  womid 
up,  the  Court  shall  make  an  order  that  the  company  be  dissolyed  from  the  date  of 
such  order,  and  the  company  shall  be  dissolyed  accordingly. 

Beet.  112  of  1868.— Any  order  so  made  shall  be  reported  by  the  official  liquidator 
to  the  reg^trar  [of  joint  stock  comptmies],  who  shall  make  a  minnte  acoordingly  in 
his  books  of  the  dissolution  of  the  company. 


**  Completely 
wonndrup." 


Beet.  113  of  1868. — If  the  official  liqnidator  makes  default  m  reporting  to  the 
registrar,  in  the  case  of  a  company  being  wound  up  by  the  Court,  the  oider  that 
the  company  be  dissolved,  he  shall  be  liable  to  a  penalty  not  exceeding  ftye  poondi 
for  every  day  during  which  he  is  so  in  default. 

The  words  **  when  the  affairs  of  the  company  have  been  complete^  wonnd  up" 
are  equivalent  to  the  words  of  sect.  142.  "  As  soon  as  €tke  affairs  of  the  oompany 
BxefuUy  wound  up  " — ^with  reference  to  sect.  142,  James,  L.  J.,  said :  "  We  moit 
put  some  practical  and  sensible  meaning  on  the  words,  and  in  my  opinion  thflj 
mean  *  as  far  as  the  liquidators  can  wind  them  up ' ;  that  is,  where  the  liquidator 
has  done  all  that  he  can  to  wind  up  the  company,  when  he  has  disposed  of  the 
assets  as  far  as  he  can  realize  them,  got  in  the  calls  as  far  as  he  can  enforce  them, 
and  paid  the  debts  as  far  as  he  is  aware  of  them,  and  has  done  all  ^at  he  oaa  do  in 
winding  up  the  affairs,  so  that  he  has  completed  his  business  so  far  as  he  can,  and 
\b  functus  officio^  London  and  Caledonian^  ^.  Co.,  11  C.  Div.  140,  143. 
New  praotioe.  Sects.  111—118  of  1862  still  remain  unrepealed,  but  no  machinery,  in  the  phwa 
of  the  Rules  of  1862  (Rr.  65—67),  which  are  annulled  by  R.  203  of  1903,  has  been 
provided  by  the  Act  of  1890,  or  the  rules  under  it. 

Between  1862  and  31st  Deoember,  -1890,  it  was  the  ordinary  practice  in  doe 
course  to  obtain  a  dissolution  order,  and  sect.  Ill  of  1862  is  peremptory  as  to  an 
order  of  dissolution  being  made,  but  now  such  orders  are  less  common. 

It  does  not  follow,  because  the  time  has  arrived  for  a  liquidator  to  apply  for  his 
release,  that  a  dissolution  order  can  be  obtained.  But  when  the  liquidator  is  in  a 
position  to  make  out  a  statement  (to  accompany  notice  of  application  for  release, 
see  Form  617)  which  will  show  at  the  foot  that  the  ''  assets  not  yet  realized,  includ- 
ing calls,"  are  nt7,  it  is  the  proper  time  to  make  the  application. 

This  statement  seems  to  contain  all  particulars  stated  in  the  report  of  the  liqui« 
dator  required  under  the  old  practice,  and  might  well  be  substitnted  lor  it.  The 
report  was  frequently  verified  by  an  affidavit  of  ^e  liquidator,  nnd  the  applioa- 
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tion  WM  Bupported  hy  s  oerdfioate  of  the  chief  olerk  that  the  liqtiidator  had  passed 
Ills  final  aoooimt,  that  the  balance,  if  any,  due  from  him  had  been  paid,  and  that 
the  afbuis  of  the  company  had  been  completely  wound  np.    (See  Form  65  of  1862.) 

The  Board  of  Trade  seems  to  be  now  the  proper  authority  to  grant  some  such 
certificate ;  and  after  (a)  it  has  caused  a  report  to  be  made  on  the  liquidator's 
aocoimty  and  (b)  he  has  complied  with  all  the  requirements  of  the  Board,  and  (o)  the 
Board  has  considered  such  report  and  any  objections  of  creditors  and  others  (see 
sect.  22  (1)  of  1890),  the  Board  is  quite  in  a  position  to  give  such  a  certificate  as 
will  satisfy  the  Court  and  probably  render  unnecessary  an  affidavit  of  yerification 
by  the  liquidator. 

If  aa  application  is  made,  it  should  be  in  chambers  by  summons.  Rr.  3,  6,  of 
April,  1892. 

In  some  cases  orders  haye  been  made  in  the  winding-up  that  no  order  for 
dissolatian  was  to  be  made  without  notice  to  particular  persons,  e,ff.,  lessors. 
Sartor  Qramte  Co.,  1  Ch.  77. 


Upon  the  applioon  of  A.  B.,  of,  &o.,  the  [oE  reor  and]  liqr  of  the   Form  69S. 
above-named  coy,  and  upon  reading  [^probabfy  the  certificate  of  the  Order  for 
Board  of  Trade,  dated,  &o.,  whereby  it  appears  that  the  affairs  of  the  dissolution  of 
sd  coy  have  been  completely  wound  up,  and  that  there  is  not  anything  deSIJiStionof 
due  either  to  or  from  the  applicant  on  the  balance  of  his  final  account  its  books. 
as  sueh  [off  reor  and]  liqr  as  a&d].  It  is  ordered  that  the  sd  coy  be 

dissolved  as  from  the  Dec.  19—.    And  it  is  ordered  that  the 

books  and  papers  of  the  coy  other  than  the  file  of  proceedings  in  the 
winding-up  of  the  sd  coy  be  retained  by  the  applicant  for  the  space  of 

year[8]  from  the  date  hereof,  and  then  destroyed  by  him  [^some- 

times  the  order  continues,  by  fire,  or  by  cutting  or  tearing  the  same  into 
fragments  so  as  to  render  them  useless  as  means  of  information]. 

For  other  forms,  see  Forms  850,  851,  852. 

Independently  of  sect.  22  of  1890  (as  to  which  see  Chap.  L.),  as  regards 
sect.  143,  which  proyides  for  a  company  in  yoluntary  liquidation  being  deemed  to 
be  dissolyed  on  the  expiration  of  three  months  from  the  reg^tration  of  tbo  return 
of  the  final  meeting  under  sect.  142,  Lord  RomiUy,  M.  B.,  said :  ''  It  is  unnocessary 
that  I  should  go  into  the  question  whether  the  143rd  section  of  the  statute  deprives 
the  Qourt  of  its  jurisdiction  over  a  company  which,  under  the  proyitdons  of  that 
section,  is  deemed  to  be  dissolved.  I  am  inclined  to  think  that  it  was  not  the 
intention  of  the  Legislature,  by  any  proyision  of  this  statute — which  was  intended 
to  proyide  a  lees  ezpensiye  and  more  speedy  and  direct  method  of  winding  up 
companies — ^to  fetter  the  jurisdiction  of  the  Court,  and  compel  parties  to  resort  to 
more  circuitous  and  expensive  remedies.''  Crookhavcn  Mining  Co.,  3  £q.  69,  73. 
In  that  case  an  order  in  the  winding-up  was  made  after  the  three  months  had 
expired,  but  it  was  made  upon  an  application  made  before  the  expiration  of  the 
time,  and  North,  J.,  following  the  decision  (not  the  dictum),  has  recently  held  that 
the  Court  has  jurisdiction  against  a  company  in  a  proceeding  commenced  after  the 
registration  but  before  the  expiration  of  the  three  months.  Whiteley  Exerciser  y. 
Oamage,  (1898)  2  Ch.  406 ;  and  see  Wetthoume  Orove  Drapery  Co.,  39  L.  T.  30 
Bacon,  V.-C),  to  the  same  effect.  But  if  the  aboye  dictum  of  Lord  Bomilly  meant 
that  after  dissolution  proceedings  against  the  company  for  or  in  a  winding-up  could 
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be  oommenoed,  it  is  no  longer  to  be  relied  on.  There  was  a  stomgiy'OXpWBod 
opinion  of  tbe  Conrt  of  Appeal  in  1878  that  there  was  no  jtuisdiotion  to  wind  up  a 
company  whioh  had  been  dissolyed — ^in  that  case  nnder  sect.  HS—tmleas  the  diesc- 
Intion  could  be  impeached  on  the  ground  of  fraud.  Finto  Siher  Mmmg  Cb.,  8  C. 
DiT.  273. 

The  opfaiion  was  not  necessary  to  the  decision  in  that  case,  which  was,  that  ^ 
applicants  were  estopped  by  what  had  taken  place ;  but  the  point  was  aotoally 
decided  in  accordance  with  tiiat  opinion  in  London  ^  CaUdonian,  ^.  6b.,  11  G.  D. 
140,  where  a  winding-up  petition  was  dismissed,  and  in  We$tb<mme  Orov0  Draptrf 
Cfo.,  39  L.  T.  30,  where  a  smnmons  against  the  company  and  its  liqnidAtors  was 
dismissed.  And  Ghitty,  J.,  has  pointed  out  that  the  dictnm  in  Orookhavm  Muring 
Co,  is  contrary  to  the  later  decisions.     Ooxon  v.  Gorat,  (1891)  2  Oh.  73,  75. 

The  effect  of  sect.  Ill  was  considered  in  Coxon  y.  Gorat,  (1891)  2  Oh.  79,  where  it 
was  held  by  Chitty,  J.,  that  the  decisions  in  Finto  Silver  Mining  Co,  and  London  ^ 
Caledonian  Co,  ''apply  in  full  force  to  a  dissolution  by  order  of  the  Oonrt  in  a 
winding-up  by  the  Court,"  and  that  the  plaintiff  who  did  not  allege  fraud  could 
not  have  proceeded  by  petition  for  a  discharge  of  the  order  of  dissolution,  and  iox 
a  continuance  of  the  winding-up,  and  also  that  he  was  not  at  liberty  to  proceed  by 
an  action  against  directors  for  improper  payment  of  dividends,  tlie  order  far  disso- 
lution not  being  impeached  and  no  fraud  being  alleged. 

North,  J.,  in  Whitelej/  Exereiter  y.  Oamage^  tupra^  after  refetring  to  the  yiew 
taken  (not  the  dictum  expressed)  by  Lord  Bomilly  in  Crookhaven  Mining  Co.,  whoe 
the  proceeding  was  commenced  before  the  expiration  of  the  three  months  mentioned 
in  sect.  143,  said :  <'  It  is  said  that  that  view  has  been  impeached  in  some  way  by 
some  subsequent  cases  which  have  been  cited  to  me  '* — ^namely,  Finto  Sik»r  Mmung 
Co,  and  London  i  Caledonian  Co,,  supra — **  but  it  does  not  seen  to  me  that  il  is 
touched  by  either  of  the  oases  which  were  refected  to.  On  the  contrary,  in  one 
of  those  oases  it  is  clearly  recognized  that  there  may  be  rights  existing  against  the 
liquidator  in  respect  of  what  he  has  done  in  the  course  of  his  employment  in  respect 
of  which  proceedings  could  not  be  taken  against  the  company  itself  by  reason  of  its 
haying  been  dissolyed.'' 

Apparently,  North,  J.,  was  referring  to  a  passage  in  the  judgment  of  Jamee,  L.  J., 
in  London  ^  Caledonian  Co,,  which  is  as  follows: — *'  If  there  had  been  any  miscar- 
riage on  the  part  of  the  liquidator— if  he  had  knowingly  and  wilfully  left  unpaid  a 
debt  of  whidi  he  had  notice— I  am  not  prepared  to  say  that  the  liquidator  is  not 
personally  answerable  to  the  creditor  who  has  been  unpaid,  because  the  liquidator 
has  yiolated  a  plain  statutory  duty  to  pay  the  debts  pari  paetu  out  of  the  assets  of 
the  company  as  they  came  to  his  hands*'  (Il  C.  D.  144) ;  but  as  Bomer,  J., 
pointed  out  in  Knowlea  y.  Scott,  (1891)  1  Oh.  717,  723,  the  Lord  Justice  "  oonfined 
his  observations  to  a  case  where  the  liquidator  had  acted  '  knowingly  and  wilfnlly,' 
or  to  a  case  where  he  had  been  guilty  of  bad  faith  or  gross  or  personal  misoonduot." 
As  to  this,  see  FuXrfwd  y.  Dwenith,  (1903)  2  Oh.  625.  In  that  case  the  com- 
pany was  wound  up  voluntarily  and  dissolved,  the  liquidator  had  divided  the 
assets  among  the  shareholders  and  had  left  the  creditors  unpaid,  and  it  was  held 
that  he  was  liable  to  the  plaintiff  (an  unpaid  creditor)  for  this  breach  of  his  statu- 
tory duty.  See,  as  to  the  effect  of  sect.  143  on  an  action,  SaUon  v.  New  ^oetton 
Cycle  Co,  (2),  (1900)  1  Oh.  43.  In  that  case  a  solicitor  was  authorised  to  defend  an 
action  brought  against  a  company.  The  trial  was  delayed,  but  on  the  day  of  tiie 
trial  the  solicitor  knew  that  the  £nal  meeting  of  the  company,  imder  sect.  142  of 
the  Companies  Act,  1862,  had  been  held,  and  took  no  steps  to  see  whether  it  had 
been  dissolved.  At  that  time  the  three  months  had  elapsed,  and  the  company  was 
in  fact  dissolved,  but  neither  the  solicitor  nor  the  plaintiff  knew  till  after  the 
trial  that  the  company  had  been  dissolved.    Stirling,  J.,  held— (1)  (distinguishing 
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Whiteley  Exereisefy  Zimtd,  y.  Gamage,  (1898)  2  Oh.  406)  that  the  judgment  waa 
inyalid  against  the  oompany  for  want  of  jurisdiction  ;  (2)  that  the  solicitor  haying 
originallj  authority  to  represent  the  company  was  not  liable  for  acting  on  that 
authority  after  it  had  been  reyoked  by  the  dissolution  of  the  company  until  he 
knew  or,  by  the  exercise  of  due  diligence,  might  haye  known  of  the  dissolution ; 

(3)  that  on  the  day  of  the  trial  the  solicitor  did  not  use  due  diligence  in  ascertaining 
whether  or  not  the  company  had  been  dissolved,  and  that  he  ought  to  pay  the 
plaintifTs  costs  of  the  action  after  that  date  as  between  solicitor  and  client; 

(4)  that  the  principle  of  Smout  y.  Ilbery  (1842),  10  M.  &  W.  1,  applies  to  a  solicitor 
representing  a  party  in  an  action,  and  it  applies  to  a  reyocation  of  authority  by  the 
dissolution  of  a  company  as  well  as  by  the  death  of  an  indiyidual. 

Where  a  company  is  about  to  be  dissolyed,  it  is  yery  commonly  found  that  certain 
creditors  or  contributories,  in  whose  favour  dividends  haye  been  declared,  haye  not 
claimed  the  same.  The  right  of  such  persons  was  not,  eyen  under  the  old  practice, 
affected  by  their  non-claim,  so  as  to  enable  the  Court  to  diyide  the  fund  among 
the  other  persons  interested,  or  otherwise  to  deal  with  the  same  in  derogation  of 
the  rights  conferred  by  the  order  declaring  the  dividend.  Ashley  y.  Ashley ^  4  C.  Diy. 
767,  a  case  of  administration  of  a  deceased  debtor's  estate. 

And  see  now,  as  to  unclaimed  dividends  and  undistributed  assets.  Chap.  XXTV. 

Where  a  corporation  proved  for  its  debt  in  the  bankruptcy  of  a  firm,  and  was 
then  dissolyed  by  an  order  of  the  Court  under  the  Companies  Acts,  and  subsequently 
property  of  the  bankrupt  was  recovered  by  the  official  reoeiyer  in  bankruptcy,  and 
the  proceeds  were  held  by  him  as  trustee  in  the  bankruptcy,  Wright,  J.,  held  that 
the  proof  of  the  corporation  ought  not  to  be  ezpung^ed  on  the  motion  of  the  other 
creditors,  so  as  to  benefit  them,  but  that  on  the  dissolution  of  the  corporation  its 
proportion  of  the  proceeds  had  passed  to  the  Crown  as  h<md  vaeantia.  Se  Eigginton 
and  Dean,  (1899)  1  Q.  B.  326.    See  Fart  I.,  p.  90. 

See  also,  as  to  hand  vacantia^  Cunnaek  y.  Edwards,  (1896)  2  Ch.  679 ;  Printers  and 
Transferers,  fo,  Soe.,  (1899)  2  Ch.  184 ;  Brown  y.  Dale,  9  Ch.  D.  78 ;  i20  B<md, 
TisnesY.  AtL-Oen,,  (1901)  1  Ch.  16 ;  Ftyee  Jones  y.  WUliams,  (1902)  2  Ch.  617. 


Destmction  of  Books,  ice. 

ieet.  156  of  1868.— Where  any  company  has  been  wound  up  under  this  Act  and  Court  mav 
is  about  to  be  dissolyed,  the  books,  accounts,  and  documents  of  the  company  and  of  ?^^®5  ^v2 
the  liquidators  may  be  disposed  of  in  the  following  way ;  that  is  to  say,  where  the  cQgUoged  qS 
company  has  been  wound  up  by  or  subject  to  the  supervision  of  the  Court,  in  such 
way  as  the  Court  directs,  and  where  the  company  has  been  wound  up  yoluntarily, 
in  such  way  as  the  company  by  an  extraordinary  resolution  directs ;  but  after  the 
lapse  of  flye  years  from  the  date  of  such  dissolution,  no  responsibility  shall  rest  on 
the  oompany,  or  the  liquidators,  or  any  one  to  whom  the  custody  of  such  books, 
aocoonts,  and  documents  has  been  committed,  by  reason  that  the  same,  or  any  of 
them,  cannot  be  made  forthcoming  to  any  party  or  parties  claiming  to  be  interested 
therein* 

B.  168  (2)  of  1903.— The  Board  of  Trade  may,  at  any  time  during  the  progress  of 
the  liquidation  of  a  company,  on  the  application  of  the  liquidator  or  the  offldal 
reoeiyer,  direct  that  such  of  the  books,  papers,  and  documents  of  the  company  or  of 
the  liquidator  as  are  no  longer  required  for  the  purpose  of  the  liquidation,  may  be 
sold,  destroyed,  or  otherwise  disposed  of.    [New.] 

The  documents  (other  than  tiie  file  of  proceedings)  are  now  simply  directed  to 
be  destroyed.    See  Form  698. 
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It  should  be  borne  in  mind  that  45  &  46  Yiot.  c.  72,  s.  11,  extends  the  Bankers' 
Books  Evidence  Act,  1879,  to  any  company  carrying  on  the  business  of  bankers  to 
which  the  Companies  Acts,  1862  to  1880,  are  applicable,  and  which  have  furnished 
to  the  Registrar  of  Joint  Stock  Companies  the  Ust  and  summarj  required  by  the 
Act  of  1862,  with  a  statement  of  the  place  where  it  carries  on  business.  The  Court 
ought,  in  the  interests  of  the  public,  to  delay  as  long  as  possible  the  destruction  of 
the  books  of  such  a  company. 

As  to  the  practice  (in  the  case  of  yoluntary  liquidations,  under  or  not  under  the 
supervision  of  the  Court),  eeepost,  Sections  II.  and  III. 


Order  to 
destroy 
books,  &c, 


Form  693.  TJpoii  tlie  applicon  of  the  o£E  recr  [and  liqr]  of  the  aboye-named 
coy  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person, 
and  upon  reading  the  order  to  wind  up  the  sd  coy  dated,  &c.,  and  the 
order  of  the  Board  of  Trade  dated,  &o.,  whereby  it  appears  that  the 
affairs  of  the  sd  coy  have  been  completely  wound  up.  It  is  ordered 
that  the  books,  papers,  and  documents  of  the  above-named  coy,  other 
than  the  file  of  proceedings  in  the  winding-up  of  the  sd  coy,  be 
destroyed.  Common  Petroleum  Engine  Co.,  Hood,  Reg.,  2nd  Dec. 
1898;  Brighton  Alhamhra,  Hood,  Beg.,  28th  April,  1899,  and  many 
others. 


Bestoration  of  Company^s  Name. 

Where  s  company's  name  has  been  struck  off  the  register  of  joint  stock  companies 
by  the  registrar,  under  sect.  7  of  the  Companies  Act,  1880,  as  amended  by  sect.  26 
of  the  Companies  Act,  1900  (respectively  set  out  in  full  in  Appendix  A.)i  after  due 
publication  in  the  Gnzette,  **  the  company  whose  name  is  so  struck  off  Will  be 
dissolved  "  although  there  is  no  winding-up,  but  an  order  may  be  made  restoring 
the  company's  name  to  the  register. 

Having  regard  to  Ocean  Queen  Steamthip  Co.^  (1893)  2  Ch.  666,  and  Mining  Shnrtt 
Investment  Co,^  ib.  660,  and  to  sect.  2  of  the  Companies  (Winding-up)  Act,  1890, 
and  the  orders  of  the  Lord  Chancellor  made  under  that  section,  it  is  dear  that  an 
order  for  restoration  of  the  company's  name  may  be  made  by  one  of  the  winding-up 
judges.  When  Yaughan  Williams,  J.,  occupied  that  position  snob  orders  were 
made  by  Bomer,  J.,  when  sitting  for  him  and  exercising  the  jurisdiction.  See 
Form  695.  And  an  order  was  made  by  Byrne,  J.,  sitting  for  Wright,  J.,  in  Forti^ 
Anglican  Churchy  ^.  Atsoeiaiion  (00190  of  1898),  June  29th,  1898.    See  Form  696. 

North,  J.,  however,  held  that,  although  he  was  not  the  judge  to  whom  winding- 
up  had  been  assigned,  he  had  jurisdiction  under  the  section  to  revive  {Citjf  Land* 
Investment  Corporation^  W.  N.  (1897)  162),  but  other  judges  who  had  not  winding- 
up  jurisdiction  have  since  made  orders  under  the  Act  of  1880.  (Chaco  (PMrggutg) 
Zand  Co,,  W.  N.  (1901)  124.) 

For  cases  in  which  orders  were  made  under  this  section  before  the  Act  of  1890, 
see  Financial  Corporation,  27  8.  J.  199 ;  Estates  Investment  Co.,  27  S.  J.  686. 

Before  the  amendment  of  the  Act  of  1880,  it  was  held  that  a  creditor  was  not  a 
person  *'  aggrieved  "  within  sub- sect.  6  of  the  Act  of  1880,  but  that  the  liabilities 
mentioned  in  the  clause  could  only  be  enforced  in  a  winding-up,  and  that  a  creditor 
could  obtain  s  winding*up  order  without  getting  the  name  restored.  Angh^ 
American,  %o,  Co,,  (1898)  1  Ch.  100.    But  this  has  been  altered  1^  the  Act  of  1900, 
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enabling  a  creditor  to  apply  for  restoration,  as  well  as  the  company  or  any  member 
thereof,  and  apparently  neither  the  company,  nor  a  member,  nor  a  creditor  can 
obtain  a  winding-up  order  without  first  restoring  the  company's  name. 

For  form  of  petition  to  restore,  see  Part  I.  8th  ed.  1184 ;  but  the  application  may 
be  made  by  originating  summons. 

A  petition  before  a  winding-up  judge  is  properly  intituled  **  In  the  Matter  of 
the  Cos  Acts,  1862  to  1900.*'  Johannesburg  Mining  and  General  Syndicate^  W.  N. 
(1901)  46. 

The  liquidator  of  a  company  in  winding-up  cannot  apply  in  his  own  name,  but 
must  join  the  company  as  a  petitioner. 


Upon  the  peton  of  coy,  &c.,  Order  that  coy's  name  be  restored  to  the   Form  694. 
register  of  joint  stock  cos,  and  that  this  coy  be  deemed  to  have  con-  orderto 
tinned  in  existence  as  if  its  name  had  never  been  struck  off.    And  restore  corn- 
order  that  notice  of  this  order  be  advertised   once  in   the  London  ^reiristOT"^ 
Gazette.     And  order  that  off  liqr  pay  the  registrar  of  joint  stock  cos  under  Act  of 
his  costs  of  the  applicon,  to  be  taxed.    And  order  costs  of  petrs,  ^^^^' 
inclading  costs  paid  to  registrar,  to  be  tcixed  and  paid  out  of  coy's 
assets.    Estates  Investment  Co.,  Chitty,  J.,  23rd  June,  1883. 


llntitule  "  In  the  matter  of  the  Cos  Acts,  1862  to  1900,"  and  in  the   Porm  696. 
matter  of  the  coyJ]  Another. 

Upon  the  applicon  of  W.,  a  contributory  of  the  above-named  coy, 
by  originating  summons  dated,  &c.,  and  upon  hearing  the  solors  for 
the  applicants  for  the  sd  coy,  and  for  the  registrar  of  joint  stock  cos, 
and  upon  reading  [affts'],  and  the  above-named  coy  by  its  solors 
undertaking  forthwith  to  file  with  the  registrar  of  joint  stock  cos  the 
annual  returns  now  in  arrear,  and  also  to  give  notice  of  the  registered 
office  of  the  coy.  And  the  above-named  coy  by  their  solors  consenting 
to  this  order.  It  is  ordered  that  the  name  of  the  above-named  B.  Coy, 
limtd,  be  restored  to  the  register  of  joint  stock  cos.  And  pursuant  to 
the  Cos  Act,  1880,  the  sd  B.  Coy,  Limtd,  is  deemed  to  have  continued  in 
existence  as  if  its  name  had  never  been  struck  off.  And  it  is  ordered 
that  the  registrar  of  joint  stock  cos  do  advertise  this  order  in  his  official 
name  in  the  London  Gazette,  And  it  is  ordered  that  the  above-named 
coy  do  pay  to  the  registrar  of  joint  stock  cos  his  costs  of  this  applicon 
agreed  at  1/.  1*.,  and  that  the  applicants'  costs  of  this  applicon  be 
taxed  in  case  the  parties  differ,  and  pd  by  the  above-named  coy. 
Balmoral  Estate  {Algoa  Bay)  Co.  (00140  of  1896),  Eomer,  J.,  for 
Vaughan  Williams,  J.,  4th  July,  1896.  And  see  another  order  by 
Eomer,  J.,  for  Vaughan  Williams,  J.,  in  Anglican  Church  Magazine 
Co.,  Dec.  1896. 
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Form  696.  Upon  tlie  peton  of  H.,  of  &c.  [and  others'],  contributoriee  of  the 
Another.  above-named  coy  and  members  of  its  council,  on  the  &c.,  preferred  imto 
this  Ct,  and  upon  hearing  counsel  for  the  petrs  for  the  above-named 
coy,  and  for  the  registrar  of  joint  stock  cos,  and  upon  reading  the 
sd  peton  and  the  afft  of,  &c.,  and  the  exhibits  therein,  and  the  above- 
named  coy  by  their  counsel  undertaking  to  comply  with  sect.  45  of  the 
Cos  Act,  1862,  by  sending  forthwith  to  the  registrar  of  joint  stock 
cos  a  copy  of  the  register  of  the  sd  coy  containing  the  names  and 
addresses  and  the  occupations  of  its  directors  or  managers,  and  also 
showing  therein  any  change  which  has  from  time  to  time  taken  place 
in  such  directors  or  managers  since  the  incorporation  of  the  sd  coy 
down  to  the  present  time,  and  also  further  undertaking  to  comply  with 
sect.  40  of  the  sd  Act,  It  is  ordered  that  the  name  of  the  sd  F.  &c 
Asson,  limtd,  be  restored  to  the  register  of  joint  stock  cos ;  and  pur- 
suant, &c.  [as  above].  And  it  is  ordered  [to  advertise  as  above].  And 
it  is  ordered  that  the  petrs,  the  sd  &c.,  do  pay  to  the  registrar  of  joint 
stock  cos  his  costs  of  and  occasioned  by  the  sd  peton,  such  costs  to  be 
taxed.  Foreign  Anglican  Churchy  Sfc,  Association  (00190  of  1898), 
Byrne,  J.,  for  Wright,  J.,  June  29,  1898. 

It  is  not  the  practice,  when  the  company  is  in  winding-up,  for  the  order  to 
require  the  returns  which  ought  to  have  heen  preyiously  sent  in,  to  be  made 
to  the  registrar.    Joharmesburg,  ^.  Syndieatt,  iupra. 
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CHAPTEE  LII. 

COUNTY   COURTS. 


Jurisdiction. 

Priob  to  the  Oompanies  (Winding-up)  Act,  1890,  the  jamdiction  of  Prior  to  Aot 
County  Ck>urts  in  winding-up  was  limited  as  follows : —  ^  ^^^^• 

1.  As  regards  companies j  the  County  Court  had  no  original  juris- 
diction in  winding-up  under  the  Act  of  1862;  but  under  the  Act  of 
1867,  B.  41,  the  High  Court,  where  it  had  made  a  winding-up  order, 
had  power  to  direct  all  subsequent  proceedings  to  be  had  in  a  Couniy 
Court,  and  a  few  such  orders  were  made. 

2.  As  regards  building  societies  registered  under  the  Building  SodetieB 
Act,  1874  (37  ft  38  Yiot.  c.  42),  that  Act  gaye  County  Courts  exclusive 
winding-up  jurisdiction. 

8.  Ab  regards  industrial  and  provident  societies  registered  under  the 
Industrial  and  Provident  Societies  Act,  1876  (39  ft  40  Yiot.  o.  45),  that 
Act  gave  the  Counfy  Courts  exclusive  winding-up  jurisdiction. 

The  Act  of  1890  (s.  3d)  repealed  sect.  41  of  the  Act  of  1867,  but  Under  Aot  of 
(sect.  1)  invested  County  Courts  (subject  to  a  power  of  exdusion  given  ^®^^* 
to  the  Lord  Chancellor)  with  full  original  jurisdiction  to  wind  up 
oompanies  in  England  and  Wales  **  where  the  amount  of  the  capital 
of  a  company  paid  up  or  credited  as  paid  up  does  not  exceed  10,000/., 
and  the  registered  office  of  the  company  is  situate  within  the  juris- 
diction of  a  County  Court  having  jurisdiction  under  this  Act."  The 
County  Courts  were,  however,  still  allowed  to  retain  exclusive  juris- 
diction to  wind  up  registered  building  societies  and  industrial  and 
provident  societies. 

The  present  jurisdiction  of  County  Courts  in  winding-up  is  as      Pbbsbnt 

follows:—  JuBBDIOnOH. 

1.  As  regards  oompanies,  certain  of  the  County  Courts  have  the  Companieo. 
jurisdiction,  unlimited  as  to  power  but  limited  by  reference  to  the 
paid-up  capital  of  the  company,  given  by  sect.  1  of  the  Act  of  1890. 

2.  Ai  to  building  societies  under  the  Act  of  1874,  and  industrial  Building  and 
and  provident  societies,  the  same  County  Courts  have  winding-up  ^etlee. 
jurisdiction  (limited  by  reference  to  the  amount  of  paid-up  capital)  as 
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if  such  societies  were  companies  tmder  the  Act  of  1862.     See  the 
Building  Societies  Act,  1894,  s.  8  (1),  and  the  Industrial  and  ProTi- 
dent  Societies  Act,  1893,  s.  58  (1). 
Stannaries  3.  As  to  companies  formerly  within  the  jurisdiction  of  the  Stannaries 

Court,  the  County  Court  of  Cornwall  haying  jurisdiction  in  bankruptcy 
has  now  winding-up  jurisdiction.  Stannaries  Court  (Abolition)  Act, 
1896,  s.  1 ;  Ord.  of  L.  C,  16th  December,  1896,  rr.  1  and  6. 
O^Jita  hA™^  The  jurisdiction  of  a  County  Court  which  has  jurisdiction  under  the 
jniisdiotion.  ^'^  of  1890  extends  both  to  registered  and  to  unregistered  companies 
(see  Chap.  I.) ;  but  under  sect.  1,  sub-sect.  5,  the  Lord  Chancellor  is 
empowered  to  exclude  a  County  Court  from  having  jurisdiction 
"under  this  Act,"  and  made  an  order  (29th  Not.  1890)  that  a 
County  Court  which,  on  the  1st  Tan.  1891,  was  excluded  from  having 
jurisdiction  in  bankruptcy  should  ''be  excluded  from  having  juris- 
diction under  the  Companies  (Winding-up)  Act,  1890,  imtil  further 
order,"  and  that  the  district  of  any  such  County  Court  should,  '*  for 
the  purposes  of  jurisdiction  under  the  Companies  (Winding-up)  Act, 
1890,  be  attached  imtil  further  order  to  the  Court  to  which  that 
district"  was  attached  on  the  1st  Jan.  1891,  '*for  the  purposes  of 
jurisdiction  in  bankruptcy." 

Now  by  sect.  96  of  the  Bankruptcy  Act,  1883,  the  London  bank- 
ruptcy district— in  which  by  sect.  95  the  High  Court  has  exclusive 
jurisdiction — ^for  the  purposes  of  that  Act,  comprises  the  City  of 
London  and  the  liberties  thereof,  and  all  such  parts  of  the  Metropolis 
and  other  places  as  are  situate  within  the  district  of  any  County  Court 
described  as  a  Metropolitan  County  Court  in  the  list  contained  in  the 
third  schedule,  viz.,  the  Bloomsbury,  Bow,  Brompton,  derkenwell, 
Maiylebone,  Shoreditch,  Westminster,  and  Whitechapel  County  Courts 
of  Middlesex,  and  the  Lambeth  and  Southwark  County  Courts  of 
Surrey. 

The  effect,  therefore,  of  the  order  of  Nov.  29,  1890,  was  that  not 
only  several  provincial  County  Courts,  but  all  the  Metropolitan  Counly 
Courts  were  excluded  from  jurisdiction  imder  the  Act  of  1890 ;  and 
that  the  winding-up  jurisdiction,  under  the  Act  of  1890,  of  the 
Metropolitan  County  Courts  was  vested  in  the  High  Court  Court 
^ttr«att,W.  N.  (1891)  15. 

And  the  district  of  the  City  of  London  Court  being  part  of  the  dis- 
trict referred  to  in  sect.  96  of  the  Act  of  1883,  that  Court  has  no  juris- 
diction to  wind  up  imder  the  Act  of  1890.  Per  Yaughan  Williams,  J., 
JReal  Estates  Co.,  (1893)  1  Ch.  398.  The  Act  of  1890  did  not,  however, 
in  any  way  derogate  from  or  interfere  with  the  then  exclusive  winding- 
up  jurisdiction  of  the  County  Courts  as  to  building  societies  registered 
under  the  Building  Societies  Act,  1874  {Real  Estates  Co.,  uhi supra); 
or  as  to  sodetiee  registered  under  the  Industrial  and  Ftovident  Societies 
Act,  1876.    See  as  to  this,  London  and  Suburban  Bank,  (1892)  1  Oh.  604. 
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And  that  jurisdiotion  was  not  dependent  on  the  Oonrt  haying  bank- 
raptoy  jurisdiotion.  But  now  the  question  of  jurisdiction  as  regards 
these  societies  is  dependent  on  the  amount  of  the  society's  paid-up 
capital.    See  sect.  1  (3)  of  1890,  and  tn/ra,  Chap.  U. 

The  abore-mentioned  order  of  Nov.  29,  1890,  as  to  winding-up,  and 
previous  orders  of  Tan.  1,  1870,  March  19,  1875,  April  25,  1878,  and 
Jan.  2,  1888,  which  excluded  certain  County  Courts  from  bankruptcy 
jurisdiction,  were  repealed  by  E.  6  of  an  Order  of  the  Lord  Chan- 
cellor, dated  May  19,  1 899,  called  "  The  County  Courts  (Districts)  Order 
in  Council,  1899."  By  E.  3  the  County  Courts  specified  in  the  first 
column  of  the  first  schedule  to  the  order  were  excluded  from  having 
jurisdiction  in  bankruptcy.  By  E.  4,  for  the  purposes  of  bankruptcy 
jurisdiction,  the  districts  of  such  specified  Courts  are  attached  to  other 
County  Courts  specified  in  the  2nd  column  of  the  first  schedule.  E.  5  pro- 
vides that  "Such  County  Courts  as  are  by  this  order  excluded  from  having 
jurisdiction  in  bankruptcy  shall  be  excluded  from  having  jurisdiction 
under  the  Companies  (Winding-up)  Act,  1890,  and  the  district  of  any 
such  Court  shall,  for  the  purposes  of  jurisdiction  under  the  Companies 
(Winding-up)  Act,  1890,  be  attached  to  the  Court  to  which  that  district 
is  by  this  order  attached  for  the  purposes  of  jurisdiction  in  bank- 
ruptcy." By  E.  7,  "  Nothing  in  this  order  shall  affect  or  alter  the 
limits  of  the  London  bankruptcy  district  or  the  jurisdiction  therein  of 
the  High  Court  in  bankruptcy  or  in  the  winding-up  of  companies, 
and  nothing  in  this  order  shall  confer  any  jurisdiction  on  County  Courts 
within  the  said  London  bankruptcy  district."  The  order  also  contains 
a  list  of  County  Courts  which,  not  having  attached  to  them  the  district 
of  any  County  Court  excluded  from  bankruptcy  or  winding-up  juris- 
diction, and  not  being  themselves  excluded  from  such  jurisdiction,  are 
not  mentioned  in  the  order,  but  have  themselves  bankruptcy  and 
winding-up  jurisdiction.  These  Courts,  therefore^  and  the  Courts 
mentioned  in  the  second  column  of  the  1st  schedule  are  the  County 
Courts    having    winding-up    jurisdiction.      The    order    is    officially 

numbered  "^4  as  amended  by  No.  j^'^^  In  order  to  ascertain  in 
what  district  the  registered  office  is,  it  is  necessary  to  refer  to  the 
County  Courts  (Districts)  Order  in  Coimcil,  1899,  which,  as  amended,  is 

officially  numbered  ^.  The  Lord  Chancellor's  Order  (see  E.  8)  comes 
into  operation  as  regards  each  County  Court  or  Court  district  on  the 
day  on  which  the  Order  in  Council  comes  into  operation  as  to  such 
County  Court  or  Court  district.  Eef  erring  to  the  latter,  it  seems  that, 
subject  to  any  order  of  the  Chancellor,  the  date  is  July  1,  1899,  and 
apparently  he  has  made  several  postponement  orders  affecting  par- 
ticular Courts.  See  W.  N.  (1899)  235,  and  subsequent  announcements, 
and  Appendix,  mfra. 
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Court  has 
powers  of 
High  Court. 


General  Powers  and  Fractice. 

Seet.  X  (6)  of  1890. — Every  Court  haying  jnrifidiction  under  the  Act  to  wind  up  a 
company  shall,  for  the  purposes  of  that  juriMliotion,  have  all  ihefowen  of  tks  Eifk 
Court f  and  every  prescribed  officer  of  l^e  Court  shall  perform  any  ditties  wfaioh  an 
officer  of  the  High  Court  may  discharge  by  order  of  the  judge  thereof,  or  otherwiM 
in  relation  to  the  winding-up  of  a  company. 


(General  pro- 
cedure under 
Acts  and 
rules. 


This  section  is  of  great  importance  in  relation  to  County  Oonrts.  It 
gives  them  all  the  powers  of  the  High  Court. 

The  sub-section  provides  that  ''every  Court,"  and  therefore  the 
County  Court,  "  having  jurisdiction  to  wind  up  a  company  shall,  for 
the  purposes  of  that  jurisdiction,  have  all  the  powers  of  the  High 
Court."  Per  Lord  Eussell,  C.  J.,  New  Par  Consols  (1),  (1898)  1  Q.  B. 
573,  575.  And  in  that  case  a  Divisional  Court  held  that  the  County 
Court  could  make  an  order  on  a  director  to  submit  and  verify  a  state- 
ment of  affairs.  The  order  made  was  not,  however,  complied  with, 
and  the  County  Court  judge  therefore  made  an  order  to  commit  the 
director  for  his  disobedience.  An  order  for  prohibition  was  made  by 
a  judge  of  the  High  Court  at  Chambers ;  but  on  appeal  the  order  was 
discharged.  New  Far  Consols  (2),  (1898)  2  Q.  B.  669.  Chitty,  L.  J^ 
said  the  effect  of  sect.  1  (6)  was  that  the  County  Court  judge  had 
''conferred  upon  him  for  the  purposes  of  such  winding-up  all  the 
powers  of  the  High  Court,  oiie  of  which  is  the  power  to  commit  for 
disobedience  of  its  orders.  That  being  so,  he  is,  in  my  opinicm,  placed 
on  an  equal  footing  with  the  High  Court,  so  that  a  writ  of  prohibition 
cannot  go  to  him."  And  Collins,  L.  J.,  said,  '^  The  legislation  which 
has  been  referred  to  has  placed  the  County  Court  on  the  same  levd 
for  this  purpose  as  the  High  Court." 

A  similar  construction  was  placed  upon  somewhat  similar  words  in 
Bankruptcy  Act,  1869.  Beg,  v.  Judge  of  C.  C.  of  Surrey,  18  Q.  B.  D. 
963.  And  imder  the  Bankruptcy  Act,  1883,  it  has  been  held  that 
certiorari  will  not  lie  in  the  case  of  a  County  Court  sitting  in  bank- 
ruptcy. Skinner  v.  Northallerton  C  C.  Judge,  (1899)  A.  C.  439.  But 
it  has  been  held  by  a  Divisional  Court  that  sect.  1  (6)  of  1890  does 
not  enable  Coimty  Courts  to  issue  writs  oiJi,/a.  to  sheriffs.  Basset fs 
Plaster  Co.,  (1894)  2  Q.  B.  96,  the  decision  turning  on  B.  20  of  1890 
(now  B.  22  of  1903),  which  constituted  the  high  bailiff  as  the  ''pre- 
scribed officer  "  within  sect.  1  (6). 

Sect.  32  (3)  defines  the  expression  ''registered  office,"  the  sitoation 
of  which  determines  which  County  Court  has  jurisdiction. 

The  general  code  of  procedure  imder  the  Acts  and  the  Bules  of 
1903  applies,  where  not  otherwise  stated,  to  proceedings  in  the 
County  Courts  to  which  winding-up  jurisdiction  is  given  by  the  Act 
of  1890. 
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B.  901  of  1908. — In  all  proeeedings  in  or  before  the  Oomt j  or  anj  judge,  registrar  Ftactioe  when 
or  officer  thereof,  or  oyer  which  the  Court  has  jurisdiction  under  the  Acts  and  rules,  ^^  express 
where  no  other  proyision  is  made  by  the  Acts  or  rules,  the  practice,  procedure,  and  V^^^^^^* 
regulatioiiB  shall,  unless  the  Court  otherwise  in  any  special  case  directs,  .  .  •  .  be 
....  in  a  County  Court  in  accordance,  as  far  as  practicable,  with  the  existiDg 
roles  and  practice  of  the  Court  in  proceedingi  fw  the  adminittratum  of  assets  by  the 
Court.    [B.  178  of  1890,  varied.] 

Seet.  164  of  County  Courti  Act,  1888,  [gives  power  to  make  rules,  and  says  that] 
in  any  case  not  expressly  by  this  Act  or  in  pursuance  thereof  provided  for,  the 
general  principles  of  practice  in  the  High  Court  of  Justice  may  be  adopted  and 
applied  to  actions  and  matters. 

And,  as  to  the  enforcement  of  orders,  see  Br.  24  and  194—197  of  1903  [formerly 
Bules  of  1899]  in  Appendix. 

There  was  some  drSerence  of  opinion  with  regard  to  B.  178  of  1890, 
so  far  as  it  affected  County  Oonrt  procedure,  especially  with  reference 
to  evidence  on  the  hearing  of  the  petition,  but  there  is  no  doubt  that 
the  practice  of  the  High  Court  ought  to  he  followed.  The  forms 
scheduled  to  the  rules  and  the  rules  themselves  point  to  the  adoption 
of  a  practice  quite  different  from  that  which  in  other  matters  prevails 
in  County  Courts,  and  sect.  164  of  the  County  Courts  Act,  1888, 
enables  a  County  Court  judge  to  mould  his  practice,  where  the  Act 
and  rules  are  silent,  on  the  lines  suggested  in  this  and  other  books 
showing  the  practice  of  the  High  Court  in  winding-up. 

The  sections  of  the  Companies  (Winding-up)  Act,  1890,  specially 
referring  to  County  Courts,  are  those  mentioned  below,  viz. : — 

Boot.  1,  referring  to  jurisdiction.  Particular  attention  is  called  to  sub-sect.  6, 
which  is  referred  to  above,  and  see  Ilkley  EoUl  Co,,  (1893)  1  Q.  B.  248. 

Soot.  8,  dealing  with  Tbahsfebb  and  Special  Case,  is  more  fully  dealt  with  in 
Chap.  XL.    The  latter  subject  is  referred  to  below. 

Soot.  8  deals  generally  with  the  subject  of  public  examination  of  promoters, 
directors  and  others,  and  '*  the  Court"  referred  to  in  the  first  seven  sub-sections 
includes  the  <*  County  Court  *'  which  is  winding-up  the  company.  Sub-sect.  8 
empowers  **the  Court''— that  is,  the  Court  in  which  the  liquidation  is  pending, 
whether  the  High  Court  or  otherwise— to  direct  the  examination  to  be  held  before 
«( any  judge  of  County  Courts "  who  is  invested  with  the  powers  of  the  Court 
whicdi  smds  him  the  examination. 

It  may  also  be  here  conveniently  pointed  out  that  sect.  10  of  1890 
confers  an  entirely  new  jurisdiction  on  County  Courts — ^not  only  in 
compulsory  windings-up,  but  in  voluntary  liquidations,  whether  under 
the  supervision  of  the  Court  or  not — by  constituting  them  the  tribimals 
to  assess  damages  against  delinquent  directors,  officers,  and  promoters 
of  companies. 

As  to  applications  by  Board  of  Trade  under  s.  15  of  1890,  see  Companies 

Chap.  XXIV.  and  E.  177  of  1903.    The  County  Court  seems  to  have  hquidation 

,,,         _  .1.  account, 

no  jurisdiction  where  the  wmding-up  is  purely  voluntary. 
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Seet.  82  has  also  an  important  bearing  on  the  subject  of  winding-np  in  Comity 
Courts,  for  it  is  under  this  section  (snb-sect.  2)  that  they  obtain  jnrisdiction  to 
entertain  applications  in  yolontary  liquidations.  And  snb-sect.  3  defines  the 
expression  *' registered  office,"  the  situation  of  which  determines  (under  sect.  1) 
which  Court  has  jurisdiction. 


The  Companies  Winding-np  Bnles  of  1903. 

A  companson  of  the  Eules  of  1903  with  the  former  rules,  thereby 
annulled,  shows  that  those  responsible  for  the  Bules  of  1903  have 
Btriven  to  make  it  clear  that  the  general  procedure  in  all  Courts 
having  winding-up  jurisdiction  shall  be  the  same. 

The  Boles  of  1908,  speooallj  referring  to  County  Courts,  are  as  follows : — 

B.  8,  defining  the  words  ''judge*'  and  ''registrar." 

B.  6,  pointing  out  what  matters  shall  be  heard  in  open  Court. 

B.  0.— Subject  to  the  orders  of  the  Lord  Chancellor,  the  place  of  sitting  of  each 
County-  Court  haying  jurisdiction  under  the  Acts  shall,  for  the  purposes  of  such 
jurisdiction,  be  the  to¥ni  and  place  in  which  the  Court  holds  its  sittings  for  the 
general  business  of  the  Court,  under  the  County  Courts  Acts.  [B.  18  of  1890 
varied.] 

B.  10.— Subject  to  the  provisions  of  the  Acts,  the  times  of  the  sittings  of  each 
Court  other  than  the  High  Court  in  matters  of  the  winding-up  of  companies  shall 
be  those  which  are  appointed  for  the  transaction  of  the  general  business  of  the 
Court,  unless  the  judge  of  any  such  Court  shall  otherwise  order.  [R.  19  of  1890 
varied.] 

B.  17,  as  to  the  file  of  proceedings  (formerly  B.  31  of  April,  1892). 

B.  21,  as  to  defacing  adhesive  stamps. 

B.  22. — (1)  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Court  to  serve 
such  orders,  summonses,  petitions,  and  notices  as  the  Court  may  require  him  to 
serve  ;  to  execute  warrants  and  other  process ;  to  attend  any  sittingfs  of  the  Court 
(but  not  sittingfs  in  Chambers) ;  and  to  do  and  perform  all  such 'things  as  may  be 
required  of  him  by  the  Court.     [See  BtuaetVt  Plagter  Co.,  (1894)  2  Q.  B.  96,  nfpr».] 

(2)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  be  served  by  a  bailiff  or  o£Bcer  of  the  Court  which  is  not  specially  by 
the  Acts  or  rules  required  to  be  so  served,  unless  the  Court  in  any  particular 
prooeeding  by  order  specially  so  directs.     [Formerly  B.  20  of  1890.] 

B.  24. — (1)  Every  order  of  a  Court  having  jurisdiction  to  wind  up  a  company 
made  in  exercise  of  the  powers  conferred  by  the  Acts  and  rules  may  be  enforced 
by  such  Court  as  if  it  were  a  judgment  or  order  of  the  Court  made  in  the  exeroise  of 
its  ordinary  jurisdiction. 

(2)  Every  such  order  of  a  County  Court,  and  eveiy  process  issued  therein,  nisy 
be  enforced,  executed,  and  dealt  with,  not  only  by  such  Court,  but  by  any  County 
Court,  whether  such  County  Court  has  or  has  not  jurisdiction  to  wind  up  a  company, 
as  if  such  order  or  process  were  made  or  issued  for  the  enforcement  of  a  judgment 
or  order  made  by  such  last-mentioned  Court  in  the  exercise  of  its  ordinary  jurisdic- 
tion.    [Formerly  B.  1  (2)  of  1899.] 

B.  27  (2),  which  points  out  how  winding-up  petitions  are  to  be  advertised  when 
the  registered  office  is  not  within  ten  miles  of  the  Boyal  Courts  of  Justice.  See 
also  sub-sect.  1.    [Formerly  B.  34  of  1890.] 
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Br.  43^46  relate  to  transfers  of  winding-up  proceedings,  and  wliich  are  set 
oat  and  dealt  with  in  Chap.  XL. 

Proceedings  in  the  winding-up  of  industrial  and  provident  societies 
pending  in  a  County  Court  on  the  12th  September,  1893,  may  be 
transferred  to  the  High  Court.  See  56  &  57  Vict.  c.  39,  s.  59.  And 
under  sect.  58  of  the  same  Act  other  proceedings  in  the  winding-up  of 
these  societies  may  be  transferred. 

As  to  the  transfer  of  the  proceedings  in  the  winding-up  of  building 
societies,  see  sect.  8  of  the  Building  Societies  Act,  1894. 

B.  47,  which  provides  for  the  transfer  of  winding-np  business  on  the  Lord 
Chancellor  exdading  a  Comity  Court  from  having  jurisdiction. 

B.  65,  puhlic  examination.    See  sect.  8  (9)  of  1890. 

B.  71. — (1)  An  application  under  sect.  10  of  the  Companies  (Winding-up)  Act, 
1890,  shall  in  any  Court  other  than  the  High  Court  be  made  by  motion  to  the 
Court.    [Formerly  R.  78  of  1890.] 

B.  72. — Which  provides  that  notice  of  such  a  motion  "  shall  be  served  on  every 
person  against  whom  an  order  is  sought,  not  less  than  eiffht  days  before  the  day 
named  in  the  notice  for  hearing  the  motion,'*  and  that  **  a  copy  of  every  report  and 
affidavit  intended  to  be  used  in  support  of  the  motion  shall  be  served  on  every 
person  to  whom  notice  of  motion  is  given  not  less  than  four  days  before  the  hearing 
d  the  motion."    [Formerly  R.  79  of  1890.] 

B.  86.->(2)  Providing  that  notice  of  a  call  and  the  intended  meeting  of  the 
committee  of  inspection  shall,  besides  being  advertised  in  a  London  newspaper,  be 
advertised  **  where  the  winding-up  is  not  in  the  High  Court,  also  in  a  newspaper 
droulating  in  the  district  of  the  Court  in  which  the  proceedings  are  pending." 
[Formerly  R.  92  (2)  of  1890.] 

B.  167. — In  a  County  Court  all  costs  properly  incurred  in  a  winding-up  by  the 
Court  shall  be  allowed  on  the  lower  scale  in  Appendix  N.  to  the  Rules  of  the 
Supreme  Court,  and  costs  shall  be  taxed  by  the  registrar  iu  person.  Compare 
Old.  XLI.  r.  12  of  C.  C.  Rules,  1903,  infra,  p.  715. 

B.  168,  providing  for  a  review  of  taxations  by  the  registrars  of  County  Courts,  at 
the  instance  of  the  Board  of  Trade.    [Formerly  R.  30  of  1890.] 

Br.  174 — 170,  as  to  ascertaining  and  getting  in  money  pursuant  to  sect.  16  of 
the  Act  of  1890.  See  R.  177  as  to  application  by  motion.  [R.  7  of  April,  1891, 
and  R.  16  of  April,  1892,  varied.] 

B.  101  provides  for  certain  books  being  kept  by  the  registrars,  and  as  to  sending 
extracts  therefrom  to  the  Board  of  Trade.    [Formerly  Rr.  150  and  151  of  1890.] 

T^th  regard  to  the  now  annulled  Bules  of  April,  1892,  it  must  be 
borne  in  mind  that  Part  I.,  comprising  Rr.  2 — 17,  only  applied  to 
procedure  in  the  High  Court,  but  nearly  all  the  provisions  of  the 
Rules  of  1903  substituted  for  these  rules  now  apply  to  County  Courts. 

As  to  the  high  baililE's  fees,  see  Appendix  B.,  Order  as  to  fees. 

As  to  the  title  of  proceedings,  how  applications  are  made,  &c.,  see  ntle  of  pro- 
Chap,  n.  oeedings,  &c. 

As  to  advertisement  of  petitions,  see  Chap.  IV. 

As  to  the  official  receivers  in  County  Courts,  see  Appendix  D.  Official 

receiver. 
P.  z  Z 
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Special  Case  for  High  Court 

As  to  companies,  provision  is  made  for  obtaining  the  decision  of  the 
High  Court. 

Seet.  8  (8)  of  1890. — If  any  qaestion  arises  in  any  winding-up  proceeding  in  a 
County  Court  or  in  the  Stannaries  Court  [the  jurisdiction  of  which  is  now  transferred 
to  the  Cornwall  County  Court]  which  all  the  parties  to  the  proceeding,  or  which"  one 
of  them  and  the  judge  of  the  Court,  may  desire  to  hare  determined  in  the  first 
instance  in  the  High  Court,  the  judge  shall  state  the  facts  in  the  form  of  a  special 
case  for  the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and  the  pro- 
ceedings, or  such  of  them  as  may  be  required,  shall  be  transmitted  to  the  High 
Court  for  the  purposes  of  the  determination.    And  see  Chap.  XLVUJL 

As  to  stating  a  special  case,  in  the  case  of  an  indastrial  society,  see 
56  &  57  Vict.  c.  39,  s.  58  ;  in  the  case  of  a  building  society,  PorUea 
Island  Building  Society,  (1895)  3  Ch.  205;  Building  Societies  Act, 
1894,  s.  8. 


Act  of  1896. 

Abolition  of 

Stannaries 

Court 


Stannaries  Jurisdiction. 

stannaries  Court  (AboUtion)  Act,  1896  (59  &  60  Vict.  o.  46),  s.  1.— (1.)  On  the 
oommencement  of  this  Act  [viz.,  1st  Januaiy,  1897  ,  see  sect.  6],  the  Court  of  the 
Vice-Warden  of  the  Stannaries  shall  cease  to  exist,  except  for  the  purpose  of 
continuing  and  concluding  proceedings  pending  in  that  Court  at  that  date,  and 
as  from  that  date  all  jurisdiction  and  powers  of  the  said  Court  and  its  offioers  shall, 
except  as  aforesaid,  be  transferred  to  and  Tested  in  such  of  the  County  Courts  as 
the  Lord  Chancellor  may  by  order  direct,  and  be  exerdsed  subject  to  and  in 
accordance  with  rules  of  Court  for  regulating  the  procedure  in  County  Courts. 

(2.)  Provision  may  be  made  by  order  of  the  Lord  Chancellor  (ini$r  alia)— 

(b)  For  transferring  to  a  County  Court  any  proceedings  pending  in  the  said 

Court  at  the  oonmienoement  of  this  Act ; 

(c)  For  determining  the  place  of  sitting  for  the  exercise  of  any  joziadiatioo 

transferred  by  this  Act. 


Old  Acts  as 
toi 


Order  of 

December, 

1896. 

Jurisdiction 
Tested  in 
Cornwall 
County 
Courts. 


Buies  of 
1897. 


And  see  sect.  3  as  to  references  in  unrepealed  enactments  as  to  mines 
subject  to  the  jurisdiction  of  the  Vice-Warden. 

By  an  order  of  the  Lord  Chancellor,  dated  16th  December,  1896,  the 
County  Courts  of  Cornwall  are  to  exercise  the  jurisdiction  and  powers 
of  the  Stannaries  Court ;  the  judge  is  generally  to  sit  at  Truro ;  and 
the  jurisdiction  and  powers  as  to  winding-up,  and  in  cases  where  the 
subject-matter  is  not  within  the  limits  of  the  County  Court  jurisdiction, 
are  to  be  exercised  by  the  Court  having  bankruptcy  jurisdiction  in 
Cornwall. 

By  the  County  Court  Bules,  1903,  Ord.  LL,  a  number  of  provisions 
are  made  as  to  the  practice. 

By  E.  6,  "Proceedings  for  the  winding-up  of  companies  shall  be 
regidated  by,  and  costs  in  such  proceedings  shall  be  taxed  under,  the 
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statutory  provisions,  rules  and  scales  of  costs  for  the  time  being  in 
force  for  the  winding-up  of  companies  in  Oonnty  Courts."  (And  com* 
pare  R  28.) 

ByB.  11,  "The  records  and  papers  in  any  proceeding  under  the 
Stannaries  Jurisdiction  shall  be  intituled  with  the  name  of  the  Court, 
and  marked  with  the  words  '  Stannaries  Jiirisdiction.' " 

The  previous  statutes  relating  to  the  Stannaries  Court  will  be  found  Stannaries 
in  Chitty's  Statutes,  5th  ed.,  vol.  7,  under  the  heading  ''Local  Courts 
(Cornwall  and  Devon);"  but  some  of  the  sections  of  these  Acts,  and 
certain  provisions  of  the  Companies  Act,  1862,  are  repealed  by  sect.  5 
of  the  Act  of  1896.     (See  the  schedule  thereto.) 


Appeals. 

The  Act  of  1890  does  not  expressly  provide  for  appeals  from  orders  No  provision 
of  a  County  Court,  although  it  provides  for  questions  in  the  County  1^^^^^ 
Courts  with  reference  to  winding-up  being  brought  before  the  High  Act,  1890. 
Court  by  transfer  (see  Chap.  XL.),  and  by  special  case  (see  Chap. 
XLVni.). 

It  is,  however,  dear  that  an  appeal  lies  by  virtue  of  sect.  120  of  the 
County  Courts  Act,  1888  (see  infra),  supplemented,  if  needs  be,  by 
sect.  124  of  the  Companies  Act,  1862. 

The  appeal  is  to  a  Divisional  Court,  as  appears  below,  and  from 
that  Court  to  the  Court  of  Appeal,  and  thence  to  the  House  of  Lords, 
subject  as  below  mentioned. 

The  foUowing  are  instances  of  appeab  to  a  Divisional  Court  enter- 
tained by  the  Queen's  Bench  Division  in  several  cases  since  the  Act 
of  1890,  viz.,  in  North  Wales  Gunpowder  Co.,  (1892)  2  a  B.  21  ; 
miey  Hotel  Co.,  (1893)  1  a  B.  248;  and  New  Far  Consols,  (1898) 
1  Q.  B.  673. 

The  time  for  appealing  from  a  County  Court  is  still  21  days.  See 
E.  S.  C.  Ord.  LIX.  r.  12,  infra. 

The  County  Courts  now  have  jurisdiction  under  the  Act  of  1862, 

Beet.  46  of  Jud.  Aet,  1878.— All  appeals  from  petty  or  quarter  sessions,  from  a  Jadicatnre 
Coimty  Court,  or  from  any  other  inferior  Court,  which  might  before  the  passing  of  Act,  1873. 
this  Act  have  been  brought  to  any  Court  or  judge  whose  jurisdiction  is  by  this  Aot  Appeal  to 
transferred  to  the  High  Court  of  Justice,  may  be  heard  and  determined  by  Divi-  2^^°"*^ 
sional  Courts  of  the  said  High  Court  of  Justice,  consisting  respectively  of  such  of 
the  judges  thereof  as  may  from  time  to  time  be  assigned  for  that  purpose,  pursuant 
to  the  Rules  of  Court,  or  (subject  to  Rules  of  Court)  as  may  be  so  assigned  accord- 
ing to  arrangements  made  for  the  purpose  by  the  judges  of  the  said  High  Court. 
The  determination  of  such  appeals  respectively  by  such  Divisional  Courts  shall  be 
final  unless  special  leave  to  appeal  from  the  same  to  the  Court  of  Appeal  shall  be 
given  by  the  Divisional  Court  by  which  any  such  appeal  from  an  inferior  Court 
shall  have  been  heard. 
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Under  this  secidon  it  was  held  that  no  appeal  lay  from  a  refusal  to 
grant  leave  (Kay  v.  Brxggs^  22  Q.  B.  Div.  343) ;  but  now,  if  leave  to 
appeal  is  refused  by  the  Divisional  Court,  applications  for  leave  can 
be  made  ex  parte  to  the  Court  of  Appeal  under  sect.  1  (5)  of  the  Jud. 
Act,  1894.  Godman  v.  Moeee,  W.  N.  (1900)  179 ;  69  L.  J.  Q.  B.  823 ;  48 
W.  B.  689.  As  to  leave  to  appeal  in  part,  see  Jones  v.  Biemstein^ 
(1900)  1  Q.  B.  100. 

An  appeal  lies  from  the  Court  of  Appeal  to  the  House  of  Lords. 
Crush  V.  Turner,  4  App.  Cas.  221. 

Judges.  Sect.  1  (6)  of  Jud.  Act,  1894.— In  all  oases  where  there  is  a  right  of  appeal  to  the 

High  Court  from  any  Court  or  person,  the  appeal  shall  be  heard  and  detennined 
by  a  Divisional  Court,  constituted  as  may  be  prescribed  by  Rules  of  Court ;  and 
the  determination  thereof  by  the  Divisional  Court  shall  be  final,  unless  leave  to 
appeal  is  given  by  that  Court  or  by  the  Court  of  Appeal. 

Leave  to  appeal,  if  asked  for  in  the  Court  of  Appeal,  should  always  be  made  et 
parte,  and  if  the  Court  desires  to  hear  the  other  side,  it  will  direct  notice  to  be 
served.    Loraet  County  Council  v.  Fethic  Bros,     14  T.  L.  R.  183. 

Entering  B.  8.  G.  1883,  Ord.  LIX.  r.  4.— Every  judge  of  the  High  Court  of  Justice  for  the 

appeal.  ^^^  being  shall  be  a  judge  to  hear  and  determine  appeals  from  inferior  Courts^ 

under  sect.  45  of  the  principal  Act  (Jud.  Act,  1873).  All  such  appeals  (except 
Probate  and  Admiralty  appeals  from  inferior  Courts  .  .  .  .)  shall  be  entered  in 
one  list  by  officers  of  the  Crown  Office  Department  of  the  Central  Office,  and  shall 
be  heard  by  such  Divisional  Court  of  the  Quern* $  Bench  Divieion  as  the  Lord  Chief 
Justice  shall  from  time  to  time  direct. 

And  among  the  ** proceedings  and  matters"  which  by  E.  S.  0. 1883, 
Ord.  LIX.  r.  1,  '*  sliall  continue  to  be  heard  and  determined  before 
Divisional  Courts"  are  '^appeals  under  sect.  6  of  the  County  Courts 
Act,  1875"  (38  &  39  Vict.  c.  60),  which  Act  is  repealed  by  sect.  188 
of  the  County  Courts  Act,  1888  (51  &  52  Vict,  c  43). 


County 
Courts  Act, 
1888. 


County 
Court  judge's 
note. 


.-  of 
>ge's  note. 


Beets.  180—124  of  the  County  Conrta  Aet,  1888,  are  as  follows  :— 
Sect.  120.— If  any  party  in  any  action  or  matter  shall  be  dissatisfied  with  the 
determination  or  direction  of  the  judge  in  point  of  law  or  equity,  or  upon  the 
admission  or  rejection  of  any  evidence,  the  party  aggrieved  by  the  judgment, 
direction,  decision,  or  order  of  the  judge  may  appeal  from  the  same  to  the  High 
Court,  in  such  manner  and  subject  to  such  conditions  as  may  be  for  the  time  bemg 
provided  by  the  rules  of  the  Supreme  Court  regulating  the  procedure  on  appeals 
from  inferior  Courts  to  the  High  Court.  ...  At  the  trial  or  hearing  of  any 
action  or  matter,  in  which  there  is  a  right  of  appeal,  the  judge,  at  the  request  of 
either  party,  shall  make  a  note  of  any  question  of  law  raised  at  snoh  trial  or 
hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his  decision  thereon, 
and  of  his  decision  of  the  action  or  matter.    [And  see  Ord.  LIX.  r.  8,  infra,'] 

Beet.  121. — In  any  action  or  matter  in  which  there  is  a  right  of  appeal,  and  the 
judge  has  at  the  request  of  either  party  made  a  note  of  any  question  of  law  raised 
at  such  trial  or  hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  of  the  action  or  matter,  he  shall,  at  the  ezpense 
of  any  person  or  persons  being  party  or  parties  in  any  such  action  or  matter,  fumish 
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a  cop7  of  the  note  so  taken  at  the  said  trial  or  hearing,  or  allow  a  copy  to  be  taken 
of  the  same,  by  or  on  behalf  of  such  person  or  persons,  and  he  shall  sign  such  copy, 
whether  a  notice  of  motion  in  the  matter  of  the  said  appeal  has  been  served  or  not, 
and  the  oopy  so  signed  shall  be  used  and  received  at  the  hearing  of  such  appeal. 

Sect.  122. — On  the  hearing  of  an  appeal  the  High  Court  shall  have  power  to  Powers  of 
draw  any  inference  of  fact,  and  may  either  order  a  new  trial  on  such  terms  as  the  Appdlate 
Court  shall  think  just,  or  may  order  judgment  to  be  entered  for  any  party,  as  the 
case  may  be,  or  may  make  a  final  or  other  order  on  such  terms  as  the  High  Court 
may  think  proper  to  insure  the  determination  on  the  merits  of  the  real  questions  in 
controversy  between  the  parties.     [And  see  Ord.  LIX.  r.  7,  infra.'] 

fleet.  123. — No  appeal  shall  lie  from  the  decision  of  the  judge  if  before  such  Agreement 
decision  is  pronounced  the  parties  shall  ag^ree,  in  writing  signed  by  themselves  or  against 
their  solicitors  or  agents,  that  his  decision  shall  be  final,  and  no  such  agreement  *PP^^* 
shall  require  a  stamp. 

Ab  to  consent  on  belialf  of  an  infant  party,  see  Rhodes  v.  Stoiihinhank, 
22  Q.  B.  Div.  577. 

Sect.  184.— Ko  judgment  or  order  of  any  judgfe,  nor  any  action  or  matter  brought  Certiorari,  &o» 
before  him  or  pending  in  his  Court,  shall  be  removed  by  appeal,  motion,  certiorari,: 
or  otherwise,  into  any  other  Court  whatever,  save  and  except  in  the  manner  and 
according  to  provisions  in  this  Act  mentioned. 

But  in  winding-up  matters  this  provision  must  be  read  subject  to 
the  power  of  transfer  given  by  sect.  3  of  the  Act  of  1890,  and  the  pro- 
vision as  to  stating  a  special  case. 

B.  8.  G.  1883,  Ord.  LDL.  rr.  7—17,  are  as  follows:—  Powers  of 

7.  On  any  motion  by  way  of  appeal  from  an  inferior  Court,  the  Court  to  which  Appellate 
any  such  appeal  may  be  brought  shall  have  power  to  draw  all  inferences  of  fact  Court, 
which  might  have  been  drawn  in  the  Court  below,  and  to  g^ive  any  judgpnent  and 

make  any  order  which  ought  to  have  been  made.    No  such  motion  shall  succeed  on  Misdirection, 
the  ground  merely  of  misdirection  or  improper  reception  or  rejection  of  evidence,  *®» 
uoless  in  the  opinion  of  the  Court  bubstantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  Court  below.     (R.  S.  C,  Oct.  1881,  r.  15.) 
[And  see  C.  C.  Act,  1888,  s.  122,  supra.] 

8.  On  any  motion  by  way  of  appeal  from  an  inferior  Court,  the  Court  to  which  Evidence 
any  such  appeal  may  be  brought  shall  have  power,  if  the  notes  of  the  judge  of  sudi  Jl^'^SI'^ote- 
inferior  Court  are  not  produced,  to  hear  and  determine  such  appeal  upon  any  other- 
evidence  or  statement  of  what  occurred  before  such  judge  which  the  Court  may 

deem  sufficient.     (R.  S.  C,  Oct.  18S4,  r.  16.) 

As  to  mode  of  obtaining  judge's  notes,  see  r.  13,  infra,  and  C.  0.* 
Act,  1888,  ss.  120  and  121,  supra. 

The  Court  declined  to  hear  an  appeal  (before  the  0.  C.  Act,  1888) 
upon  the  ground  that  the  point  of  law  raised  thereby  was  not  taken 
before  the  County  Court  judge,  and  that  no  request  was  made  to  him 
to  take  a  note  of  the  evidence  relating  to  the  point,  and  that  no  note  ^ 

of  such  evidence  had  in  fact  been  taken.     Jonas  v.  Zowy,  36  "W.  E. 
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316;  and  see  McGrah  y.  Carttorxghty  23  Q.  B.  D.  8.  And  sinoe  the 
Act  of  1888  was  passed  it  has  been  laid  down  in  the  House  of  Lords 
that  the  raising  of  the  point  of  law  at  the  trial  is  a  condition  precedent 
to  any  appeal.  Smith  v.  Baker,  (1891)  A.  C.  325,  333.  The  rule 
applies  even  to  the  case  of  an  omission  by  the  judge  to  give  the  jury 
proper  directions  in  his  summing-up  as  to  the  law.  Clifford  v.  Thames^ 
^c.  Co.,  (1898)  1  Q.  B.  314. 

But  an  application  to  the  County  Court  judge  at  the  trial  for  a  note 
on  any  point  of  law,  and  of  the  facts  in  evidence  relating  thereto,  and 
of  his  decision  thereon,  is  not  a  condition  precedent  to  any  appeal  from 
such  decision  being  heard ;  and  there  is  nothing  in  the  Act  of  1888  to 
take  away  the  Divisional  Court's  jurisdiction  under  Ord.  TjTX.  r.  8,  to 
hear  the  appeal  upon  other  evidence,  though  a  request  to  make  a  note 
has  not  been  made  below.  Wohlgemuthe  v.  Coste,  (1899)  1  Q.  B.  601, 
not  following  Cook  v.  Gordon,  61  L.  J.  Q.  B.  445.  Even  in  the  case 
last  referred  to,  Hawkins,  J.,  said  that  if  the  judge  had  made  no  notes 
of  his  own  he  might  be  asked  to  certify  to  any  statement  drawn  up  or 
agreed  to  by  counsel  on  both  sides  as  to  what  took  place. 

But,  ''as  a  general  rule,  the  Court  would  be  slow  to  act  on  this 
power  [under  Ord.  LIX.  r.  8],  and  would  decline  to  hear  the  appeal 
in  the  absence  of  the  judge's  notes."  Per  Channell,  J.,  Wohlgemuthe 
V.  Coete,  (1899)  1  Q.  B.  506. 

Where  it  was  impossible  to  request  the  judge  to  make  a  note  when 
the  point  arose  because  it  did  not  arise  until  after  the  close  of  the 
Bumming-up,  it  was  held  that  the  judge  was  not  bound,  under  sect.  121, 
to  furnish  a  copy  of  his  note,  and  that  the  appellant  was  entitled  to 
use  a  shorthand  note.  Barber  v.  Burt,  (1894)  2  Q.  B.  437.  But  quare 
as  to  its  being  impossible  to  ask  the  judge  at  any  time  to  make  a 
note,  for  *'a  County  Court  judge  could,  without  either  inconvenience 
or  disrespect,  have  been  asked  at  the  end  of  his  summing-up  to  direct 
the  jury"  in  a  particular  way  (per  Channell,  J.,  in  Clifford  v.  Thames, 
Sfc.  Co.,  supra),  and  therefore  at  the  same  time  to  make  a  note. 

And  as  to  the  duty  of  the  County  Court  judge  to  take  a  note,  see 
Baker  v.  Fraser,  9  T.  L.  R.  237.  As  to  supplementing  the  judge's 
note  by  a  shorthand  note,  see  Re  Sprauge,  77  L.  T.  808. 


9.  The  foUowing  rules  (10—17)  of  this  order  shall  apply  to  appeals  to  tiie 
Qneen's  Bench  Division  from  County  Courts  and  other  inferior  Courts  of  record 
of  civil  jurisdiction  in  all  proceedings  other  than  proceedings  in  bankruptcj. 

[Br.  9  to  17  were  added  by  R.  S.  C,  Dec.  1885.    As  to  their  general  appUoation 

to  County  Court  appeals,  see  Eirkheaton  Local  Board  y.  AinUy,  (1892)  2  Q.  B.  274 ; 

Morgan  v.  BowUa,  (1894)  1  Q.  B.  236.] 

Notice  of  10.  Every  such  appeal  shall  be  by  notice  of  motion,  and  no  rule  nisi  or  order  to 

»PpeaL  show  cause  shall  be  necessary.    The  notice  of  motion  shall  state  the  grounds  of  the 

appeal,  and  whether  all  or  port  only  of  the  judgment,  order,  or  finding  is  corn- 
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plained  of.    The  notice  of  motion  shall  be  an  eight  days'  notice,  and  shall  be 
senred  on  every  party  directly  affected  by  the  appeal  entered. 


Appeals  generally  from  County  Courts  by  way  of  special  case  were  Service  on 
—  official 

receiver. 


aboHshed  {Reg,  v.  ^iV  Rupert  Kettle,  17  Q.B.  d' 761),  except,  perhaps,  ^^"""^^ 


where  the  right  of  appealing  by  special  case  was  given  by  statute 
(  Wilkinson  v.  Jaggir,  20  Q.  B.  D.  428)  ;  but  a  method  of  appealing  to 
the  High  Court  by  special  case  is  given  by  sect.  3  of  the  Act  of  1890. 
The  official  receiver  must  be  served,  at  any  rate  on  an  appeal  from  a 
winding-up  order.  See  Ex  parte  Webber,  24  Q.  B.  Div.  313  (appeal 
from  receiving  order  in  bankruptcy).  And  where  respondent's  solicitor 
is  in  business  in  the  country,  service  on  his  London  agent  is  insuffi- 
cient.    PoweUy.  Thomas,  (1891)  1  Q.  B.  97. 

11.  Every  appeal  shall  be  entered  at  the  Crown  Office  Department  of  the  Central  Entering 
Office,  and  the  entry  shall  be  made  by  lodging  a  copy  of  the  notice.  appeaL 

12.  The  notice  of  motion  shall  be  served  and  the  appeal  entered  within  twenty-  Time  for 
one  days  from  the  date  of  the  judgment,  order,  or  finding  complained  of :   such  *PP®*"^g« 
period  shall  be  calculated  from  the  time  at  which  the  judgment  or  order  is  sig^ned, 
entered,  or  otherwise  perfected,  or  from  the  time  at  which  the  finding  or  any  refusal 

is  made  or  given.     (E.  S.  C,  Deo.  1885.) 

In  the  ease  of  a  refusal  to  make  a  winding-up  order,  the  time 
seems  to  run  from  the  refusal  See  Pole  v.  Bright,  (1892)  1  Q.  B.  603. 
And  see  An.  Pr.  1904,  p.  1091. 

18.  It  shaU  b$  the  duty  of  the  Matter  qf  the  Cnmn  Office  Department  forthwith  upon  Furnishing 
the  entry  of  the  appeal  to  apply  on  behalf  of  tfuf  Sigh  Court  to  the  Judge  of  the  inferior  judge's  note. 
Court  from  which  the  appeal  it  brought  for  a  copy  of  the  notes  of  the  evidence  given,  and 
for  a  statement  of  his  judgment  or  finding  on  any  question  of  law  under  appeaL    Either 
party  shall  be  entitled,  upon  payment  of  the  proper  fee,  to  obtain  from  the  Crown  Office 
Department  an  office  copy  of  such  notes  and  statement. 

But  sect.  121  of  the  County  Courts  Act,  1888  (supra),  repeals  this 
rule  so  far  as  it  affects  County  Court  appeals,  and  the  appellant  ought, 
if  possible,  to  furnish  the  Court  with  a  copy  of  the  notes.  See  autho- 
rities cited  under  r.  8. 

14.  The  appeal  shall  not  operate  as  a  stay  of  proceedings  under  the  decision  Appeal  no 
appecded  from  unless  the  inferior  Court  shall  so  order,  or  unless  within  ten  days  stay, 
after  the  decision  a  deposit  shall  be  made  of  or  security  given  to  the  satisfaction  of 
snoh  inferior  Court  for  a  sum  to  be  fixed  by  the  sd  Court,  not  exoeeding  the 
amount  of  the  money  or  the  value  of  the  property  affected  by  the  judgment,  order 
or  finding  appealed  from. 

The  application  for  a  stay  is  made  on  notice.  Briton  Medical  Asso- 
ciation V.  Asher,  35  S.  J.  262. 
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Howai 


Extending 
time. 


16.  Every  appeal  from  an  inferior  Court  shall  be  entered  in  the  proper  tist  for 
hearing  on  such  days  as  the  Lord  Chief  Justice  of  England  may  direct,  and  shiU 
oome  on  to  be  heard  in  its  order,  unless  the  High  Court  shall  otherwise  direct. 

16.  The  High  Court  shall  have  power  to  extend  the  time  for  appealing,  or  to 
amend  the  grounds  of  appeal,  or  to  make  any  other  order,  on  suoh  terms  as  the 
Court  shall  think  just,  to  insure  the  determination  on  the  merits  of  the  real 
questions  in  controversy  between  the  parties. 


The  application  must  be  made  on  notice.  Briton  Medical  Aao- 
dation  y.  Asher,  supra. 

The  time  has  been  extended  on  the  ground  of  a  mistake  of  counseL 
Cusack  Y.  L.  ^  N.  W.  Ry.  Co.,  (1891)  1  Q.  B.  347. 

Gdneral  17,  Subject  to  these  rules,  the  rules  for  the  time  beiug  in  force  with  respect  to 

prooeoiire.         appeals  from  the  High  Court  to  the  Court  of  Appeal  shall,  so  far  as  practicable, 
apply  to  and  govern  appeals  from  County  Courts  ...  to  the  High  Court. 

As  to  appeals  from  the  High  Court,  see  B.  S.  0.  1883,  Ord.  LYm., 
and  Chap.  XLVIII. 

An  appeal  may  be  brought  in /ormd  pauperis.  Clements  y.  L.  Sf  N. 
W.  Ry.  Co.,  (1894)  2  Q.  B.  482. 

As  to  appeals  when  discretion  has  been  exercised  on  a  wrong  prin- 
ciple, see  Kirkheaton  Local  Board  y.  Ainley,  (1892)  2  Q.  B.  274. 

As  to  appeals  from  decisions  which  are  not  final  judgments,  see  PoU 
Y.  Bright,  (1892)  1  Q.  B.  605. 

Security  for  costs  by  appellant  may  be  ordered.  Swain  v.  Follows, 
18  Q.  B.  D.  585.  But  will  not  generally  be,  where  unconditional 
leave  to  appeal  has  been  given  by  the  County  Court  judge.  Ex  parte 
Society  0/ Apothecaries,  38  W.  R.  478. 

Costs  of  appeal  in  a  winding-up  cannot  be  set  off  against  costs  of 
appeal  in  bankruptcy,  although  the  appeals  are  between  the  same 
parties.     Ex  parte  Lewis,  Re  Bassett,  (1896)  1  Q.  B.  219. 

18.  Appeals  from  inferior  Courts  shall,  hi  the  construction  of  Old.  LDL,  include 
every  appeal,  motion,  or  application  to  set  aside  or  vary  any  verdict  or  judgment  in 
or  of  any  County  Court,  or  for  a  new  trial  in  action  in  the  High  Court  remitted  to 
such  County  Court  for  trial  or  otherwise. 


Appeal  from 

Stannaries 

jurisdiction. 


Where  the  opinion  of  the  High  Court  is  desired  on  a  winding-up 
point,  the  point  should,  where  practicable,  be  brought  before  the 
winding-up  judge  of  the  High  Court  by  means  of  a  special  case  (see 
supra),  or  a  transfer  imder  sect.  3  of  1890,  as  a  King's  Bench 
Divisional  Court  cannot,  as  a  rule,  be  a  satisfactory  tribunal. 

By  sect.  5  of  the  Stannaries  Act,  1836,  there  was  an  appeal  from  the 
Vice- Warden  to  the  Lord  Warden,  acting  with  the  assistance  of  three 
or  more  members  of  the  Judicial  Committee  of  the  Privy  Council,  and 
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his  decifdon  was  appealable  to  the  House  of  Lords ;  and  there  were 
further  proyisions  as  to  appeals  in  2  &  3  Yict.  c.  58  ;  but  these  provi- 
sions were  repealed  by  sects.  26  and  30  of  the  Stannaries  Act,  1855, 
the  former  of  which  gave  an  appeal  to  the  Lord  Warden,  assisted  by 
two  or  more  assessors,  who  were  to  be  members  of  the  Judicial  Com- 
mittee, or  of  the  Court  of  Chancery,  or  the  Superior  Courts  of  Common 
Law,  with  an  ultimate  appeal  to  the  Judicial  Committee  of  the  Privy 
CoundL 

Sect.  32  of  the  Stannaries  Act,  1869,  required  a  deposit  of  20/.  to  be 
made  on  appeal  to  the  Lord  Warden,  in  addition  to  the  bond  required 
by  sect.  26  of  the  Act  of  1855. 

By  sect.  18  of  the  Judicature  Act,  1873,  *'  all  jurisdiction  and  powers 
of  the  Court  of  the  Lord  Warden  of  the  Stannaries,  assisted  by  his 
assessors,  including  all  jurisdiction  and  powers  of  the  said  Lord 
Warden  when  sitting  in  his  capacity  of  judge,"  were  transferred  to 
and  vested  in  the  Court  of  Appeal.  Notwithstanding  this  section,  it 
was  held  that  the  deposit  of  20/.  mentioned  above  must  still  be  given. 
West  Devon  Consols,  38  C.  D.  51,  55.  So  matters  remained,  imtil 
sect.  5  of  the  Stannaries  Court  (AboHtion)  Act,  1896,  repealed  the 
proviso  in  sect.  124  of  the  Act  of  1862,  save  as  regards  any  appeal 
from  the  Court  of  the  Vice- Warden  "  pending  at"  the  commencement 
of  the  Act.  But  by  sect.  1  of  the  Stannaries  Court  (Abolition)  Act, 
1896,  and  the  Order  thereunder  (supra),  the  Court  of  the  Vice- Warden 
has  ceased  to  exist,  and  all  its  jurisdiction  and  powers  have  been 
transferred  to  the  County  Court  having  bankruptcy  jurisdiction  in 
Cornwall,  and  the  procedure  in  the  County  Court  is  regulated  by  the 
County  Court  (Stannaries  Jurisdiction)  Bules,  1897.  But  one  looks  in 
vain  for  any  express  provision  as  to  appeals  from  Coimty  Courts  in 
matters  within  the  Stannaries  jurisdiction.  Accordingly,  a  decision 
by  the  County  Court  in  exercise  of  that  jurisdiction  will  be  appealable 
like  any  other  County  Court  decision,  viz.,  to  a  Divisional  Court. 
See  New  Par  Consols,  (1898)  1  Q.  B.  573. 


Building  SocietieB. 

8eot.  89  of  the  Building  Sooietiei  Aet,  1874.— ^A  society  under  this  Act  may  How  ter* 
tenninate  or  be  dissolved—  minated  or 

1.  Upon  the  happening  of  any  event  declared  by  its  rules  to  be  the  termination  ^3^r  1^   f 
of  the  society.  1874. 

2.  By  dissolution  in  manner  prescribed  by  its  rules. 

3.  By  dissolution,  with  the  consent  of  three-fourths  of  the  members,  holding  not 
less  than  two-thirds  of  the  number  of  shares  in  the  society,  testified  by  their  signa- 
tures to  the  instrument  of  dissolution.  The  instrument  of  dissolution  shall  set 
forth— 

(a)  The  liabilitieB  and  assets  of  the  society  in  detailT  » 
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<b)  The  number  of  members,  and  the  amount  standing   to  their  credit  in  tiie 
books  of  the  society ; 

(c)  The  claims  of  depositors  and  other  creditors,  and  the  provision  to  be  made 

for  their  payment ; 

(d)  The  intended  appropriation  or  division  of  l^e  funds  and  propotj  of  ^ 

society; 

(e)  The  names  of  one  or  more  persons  to  be  appointed  trustees  for  the  spedal 

purpose,  and  their  remuneration. 
Alterations  in  the  instrument  of  dissolution  may  be  made  with  the  like  consent, 
testified  in  the  same  manner.    The  instrumeut  of  dissolution,  and  all  alteratioiis 
therein,  shall  be  registered  in  the  manner  provided  for  the  registration  of  rules,  and 
•haU  be  binding  upon  all  the  members  of  the  society. 

4.  By  winding-up,  either  voluntarily  under  the  supervision  of  the  Ck>urt  or  by 
the  Court,  if  the  Court  shall  so  order,  on  the  petition  of  any  member  authorised 
by  three-fourths  of  the  members  present  at  a  general  meeting  of  the  society  specially 
called  for  the  purpose  to  present  the  same  on  behalf  of  the  society,  or  on  the  petition 
of  any  judgment  creditor  for  not  less  than  fifty  pounds,  but  not  otherwise.  €^enl 
orders  for  regulating  the  proceeding's  of  the  Court  under  this  section  may  be  from 
time  to  time  made  by  the  authority  for  the  time  being  empowered  to  make  general 
orders  for  the  Court. 


Notice  of  the  commencement  and  termination  of  every  dissolution 
or  winding-up  shall  be  sent  to  the  registrar,  and  registered  by  him. 

As  to  the  effect  of  the  instrument  of  dissolution,  see  Botien  y.  City 
and  Suburban  Soc,  (1895)  2  Oh.  441. 


Meaning  of  Bed.  8  of  B.  8.  Act,  1874. — The  registrar  in  this  Act  means  (except  where 

"registrar."     otherwise  expressed)  the  registrar  for  the  time  being  of  friendly  societies  in 

England,  Scotland,  or  Ireland,  as  the  case  may  be,  who  shall,  for  the  purposes  ol 

this  Act,  be  the  regfistrar  of  building  societies. 


How  societies 
woimd  up 
under  Act  of 
1874. 


8eot.  4  of  B.  8.  Act,  1874.— The  Court  in  this  Act  i 
In  England,  the  County  Court  of  the  district  in  which  the  chief  offioe  or  place  ol 
meeting  for  the  business  of  the  society  is  situate. 
It  is  to  be  obeerred  that  the  winding-up  may  be — 

(a)  Voluntary  under  the  supervision  of  the  Court ;  or 

(b)  By  the  Court ; 

and  that  in  each  case  the  order  can  only  be  applied  for — 

(1)  By  a  member  authorised  by  three-fourths  of  the  members ;  or 

(2)  By  a  judgment  creditor  for  not  lees  than  50/. 


Meaning  of 
**  voluntarily 
under  snper- 
Tiaion." 


Although  sect.  32  does  not  in  terms  refer  to  the  Companies  Acts, 
1862  and  1867,  its  true  effect  was  simply  this — to  substitute  the  County 
Court  for  the  Court  of  Chancery.  Jones  y.  Swansea  Cambrian,  Sfc. 
Society y  29  W.  E.  382.  And  on  this  footing  many  orders  for  oompul- 
sory  winding-up  were  made  by  the  County  Courts  under  sect.  2. 

Difficulties  were  from  time  to  time  suggested  as  to  winding-up 
**  volimtarily  under  supervision"  (see  sect.  32  (4)),  which  the  author 
has  dealt  with  in  previous  editions  of  this  work. 
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The  winding-up  is  to  be  voluntary  under  the  supervision  of  the 
Court,  and  is  to  be  under  the  Companies  Acts,  1862  and  1867 ;  it  is  not 
to  be  a  mere  voluntary  winding-up,  but  under  supervision.  As  there 
can  be  no  order  to  continue  a  voluntary  winding-up  under  the  super- 
vision of  the  Court  unless  there  has  been  a  previous  resolution  for 
winding-up  in  accordance  with  sect.  129  of  the  Act  of  1862,  the  section 
necessarily  imports  that  a  society  may  pass  such  a  resolution. 

This  resolution  will  not  have  full  force  and  effect  until  the  super- 
vision order  is  made ;  but  untiL  then  is  provisional.     Such  a  scheme  is 
sufficiently  familiar ;   see,  for  example,  sect.  9  of  the  Companies  Act, 
1867. 
The  course  of  procedure  is  as  follows : — 

(1.)  Pass  a  special  or  extraordinary  resolution  for  the  voluntary 
winding-up    of    the  society  and  for    the    appointment    of 
liquidators.     Sects.  51  or  129  of  the  Act  of  1862. 
(2.)  Pass,  also,  concurrently  with  the  above,  a  resolution  by  three- 
fourths  of  the  members  present  at  a  general  meeting  of  the 
society  specially  convened  for  the  purpose,  authorising  a 
member  or  a  judgment  creditor  to  petition  for  the  super- 
vision order. 
(3.)  Let  such  member  or  judgment  creditor  apply  to  the  Court, 
stating  the  circumstances  and  the  resolutions  for  the  appoint- 
ment of  the  liquidators,  and  praying  for  a  supervision  order. 
This  was  the  course  adopted  on  the  advice  of  the  writer  in  the  case 
of  the  Sunderland  Building  Society,  21  Q.  B.  D.  349,  and  it  was  held 
to  be  effective  and  regular ;  and  numbers  of  other  supervision  orders 
have  been  made  by  County  Courts  on  the  like  footing. 

The  questions  above  mentioned  are  now  of  comparatively  smaU 
importance,  having  regard  to  the  following  provisions : — 

Ord.  XLI.  r.  12  of  Ooonty  Court  Bnlos,  1908. — ^The  proyisioiLB  of  the  CompanieB  Ckmnty 
Acta,  1 862  to  1 900,  and  the  roles  made  therennder,  bo  far  as  they  relate  to  winding-up,  ^?^  Rules, 
shall  apply  to  the  winding-up  of  fiooieties  registered  under  the  Building  Societies 
Act,  1874,  and  the  Acts  amending  the  same,  or  under  the  Industrial  and  ProYident 
Societies  Act,  1893 ;  and  the  winding-up  of  any  such  sooietieB  shall  be  conducted  in 
all  respects  as  if  such  societies  were  companies  registered  under  any  of  the  said 
Campanies  Acts.  Costs  shall  be  taxed  according  to  the  scale  of  costs  for  the  time 
being  in  use  in  the  Supreme  Court. 


E.  146  of  County  Court  Bules,  1892,  on  which  this  rule  is  founded, 
was  probably  ultra  vires.  See  Portsea,  Sfc.  Society,  (1893)  3  Ch.  205. 
But  see  now  s.  8  of  B.  S.  Act,  1894,  and  s.  58  of  the  Industrial,  &o. 
Act,  1893,  infra. 


Boot.  8  of  B.  8.  Aet,  1884.— (1.)  Notwithstanding  anything  in  the  Building  Aot  of  1894 
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now  api>1ie8      Societies  Acts  every  aooiety  under  those  Acts  shall  be  deemed  to  be  a  oompanj 
?te^toWld    "^^^^  *^®  meaning  of  the  Companies  (Winding-up)  Act,  1890. 
inir  societies. "      [Hence,  it  can  be  wouod  up  under  that  Act :  see  p.  19.] 

(2.)  Any  proceedings  in  the  winding-up  of  auj  such  society  which  at  the  passing 
of  this  Act  are  pending  in  any  County  Court,  may,  on  application  by  or  on  behalf  of 
the  registrar,  with  the  consent  of  the  Secretary  of  State,  be  transferred  to  the  High 
Court,  and  thereupon  the  Companies  (Winding-up)  Act,  1890,  shall,  so  far  as 
applicable,  apply  thereto  aoooidingly. 

The  qaestion  whether  the  County  Court  has  jurisdiotion  now  depends 
on  whether  the  society's  paid-up  capital  exceeds  10,000/.  See  sect  1 
of  1890.  The  above  section  does  not  appear  to  allow  a  mere  voluntary 
winding-up,  but  a  compulsory  or  supervision  order  can  be  made. 

As  to  set-o£F,  by  withdrawing  member,  against  calls,  see  CourUiet 
Conservative  Building  Society,  (1900)  2  Ch.  819. 

A  building  society  may  be  wound  up  on  a  creditor's  petition 
although  its  registration  has  been  cancelled  under  s.  6  (5)  of  the 
Building  Societies  Act,  1894.  Grosvenor  House  Property,  Sfc,  Society, 
W.  N.  (1902)  115 ;  71  L.  J.  Ch.  748 ;  60  W.  R.  680. 

As  to  the  position  of  an  infant  member,  see  Nottingham  BuHding 
Society  v.  Thurstan,  (1903)  A.  0.  6. 


Industrial  and  Provident  Societies. 

Industrial  ge©  Qrd.  XU.  r.  12  of  the  County  Court  Rules,  1908,  eupra^  p.  715. 

and  i>roTideiit  ^        xr 

societies. 

Act  of  1893.         Scot.  58  of  the  Industrial  and  Provident  Soeietiei  Aet,  1898.— A  registered 
society  may  be  dissolved — 

By  an  order  to  wind  up  the  society,  or  a  resolution  for  the  winding-up  thereof, 
made  as  is  directed  in  regard  to  companies  by  the  Companies  Acts,  1862  to 
1890,  the  provisions  whereof  shaU  apply  to  any  such  order  or  resolution; 
provided  that  the  term  * '  registrar  "  shall,  for  the  purpose  of  such  winding- 
up,  have  the  meaning  given  to  it  by  this  Act  (see  sect.  79) ;  or 
By  the  consent  of  three-fourths  of  the  members,  testified  by  their  signatures  to 
an  instrument  of  dissolution. 

There  seems  to  be  no  reason  why  a  supervision  order  should  not  be 
made  imder  the  above  provision. 

Sect.  60  of  the  same  statute  qualifies,  however,  the  liability  of  the 
members,  and  the  adjustment  of  the  rights  of  contributories  amongst 
themselves.  Sect.  61  provides  for  the  contents,  alteration,  registra- 
tion, &o.y  of  the  instrument  of  dissolution,  for  gazetting  notices  of 
dissolution,  &o. 

By  sect.  79,  **  the  registrar "  shall  mean  for  England  the  central 

office  established  by  the  Friendly  Societies  Act,  1875,  and  '*  the  central 

...  \  office  "  shall  mean  the  central  office  so  established.  .  See  also  seats.  3 — 5 
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as  to  existing  societies  being  witliin  the  Act,  and  as  to  what  societies 
may  be  registered  under  it. 

The  question  whether  the  jurisdiction  to  wind  up  is  in  the  County 
Court  depends  on  the  amount  of  paid-up  capital.    See  sect.  1  of  1890. 


In  the  County  Ct  of ,  held  at . 

In  the  matter  of  the  Cos  Acts,  1862  to  1900, 

and 
In  the  matter  of  the Coy,  Limtd. 


Form  697. 

(Seneral  title 
under  r.  4  of 
Order  in 
Council  of 
March  7th, 
1899. 


[^For  this  form,  see  Form  105  of  190Z,  in  Appendix  B.,  infra.'] 


Form  698. 

Warrant  of 
arrest  to 
registrar  in 
whose  district 
person  to  be 
arrested  is 
believed  to  be. 


[For  this  form,  see  Form  106  o/*1903,  in  Appendix  B.,  infra,] 


Form  699. 

Endorsement 
of  warrant  by 
Court  to 
which  sent. 
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Section  II. 
YOLUNTARY  WINDING-UP. 


The  following  Index  of  the  Principal  Matters  dealt  with  in  this  Section 
may  be  found  useful : — 


PAQB 

Aooounts  of  Ldquidaton 766 

Actions,  Restraining,  &o 760 

Adjournments  at  Meetings 739 

Adjusting  Rights  of  Gontribntoriee.  782 
Adoption  of  Proceedings  after  Com- 

pmsory  Order    725 

Amendments  at  Meetings 734 

Applications  to  the  Coort 740 

Appointment  of  Liquidator. . .  .780,  788 

Delegation  of 723 

Arrangements 786 

Books, 

Evidence  of    725 

Inspection  of 750 

Possession  of 752 

Borrowing 758 

Business,  Carrying  on 757 

Calls    778 

Carrying  on  Business 757 

Circumstances  under  which  Volun- 
tary Liquidation  takes  place  ....  719 
Commencement  of  Winding-up     . .  720 

Compromises 785 

Consequences  of  Voluntary  Liqui- 
dation    722 

Contributoriee  775 

Conveyance  of  Property 759 

Costs  786 

Court,  Applications  to    740 

Creditors    763 

Advertisement  for 764 

Applications  to  Court  by    ....  742 

Saving  of  Rights  of 724 

Cross- examination   748 

Debts,  Proof  of 764 

Delivery  of  Assets,  &o 758 

Dissolution  of  Company 792 

Distress 762 

Dividends    773,782 

Effect  of  Voluntary  Liquidation  on 

Company's  status. 723 

Evidence    745 

Examination  (sect.  115) 784 

EztraordinaTT  Resolution 719 

Notice  of    732 

Final  Meeting 791 

Fraudulent  Preference.  See«tfpra,p.  629 
General  Liberty  to  apply   • 747 


PAfiB 

726 
760 


Oeneral  Scheme  of  Liquidation 

Inspection  of  Books 

Liquidator, 

Accounts  of   756 

Appointment  of 780,  788 

Fuiing  up  Vacancies   788 

Removalof    788 

Meetings, 

Creditors,  of 762 

Members,  of 762 

Misfeasance   • 786 

Notices, 

Meetings,  of 729 

Motion,  of 742 

Final  Meeting,  of 792 

Following  Resolutions 721,  739 

Ordinary  Resolutions  for  Voluntary 

Windmg-up 719 

Originating  Summonses 743 

Polfe    734 

Prefatory  Words  to  Orders 746 

Preliminary  Observations   719 

Proof  ofDebts 764 

Possession  of  Assets  and  Books .  • . .  762 

Private  Examination  784 

Proceedings  at  Meetings 782 

Prosecutions 786 

Proxies   , 737 

Reconstruction 786 

Removing  Liquidator 788 

Remuneration  of  Liquklator 763 

Representation  Order 748 

Resolutions  for  Winding-np, 

Extraordinary 732 

Ordinary    728 

Special    727 

Restraining  and  Staying  Actions  . .  760 

Sales  of  Property 769 

Security  for  Costs 746 

Special  Resolution, 

How  passed 733 

Noticeof    730 

Staying  Winding-up   749 

Supervision  Order 760 

Transfer  of  Shares  721 

Vacancies  in  Office  of  Liquidator . .  788 
Votes  at  Meetings    737 
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Preliminary  ObservatioiiB. 

Except  where  they  have  been  applied  by  statute  to  other  companiea  What  com- 
or  societies,  the  provisions  of  the  Act  of  1862  as  to  voluntary  winding,  ^^dup*^ 
up  only  apply  (see  sect.  129)  to  a  company  "  under  this  Act,"  and  this  voluntarily, 
expression  excludes  unregistered  companies.     Hence,  the  process,  so 
far  as  regards  companies  xmder  the  Act  of  1862,  is  only  available  for 
companies  registered  under  Part  I.,  or  under  Part  VJJL.  of  the  Act  of 
1862,  or  treated  as  registered  by  Part  VI.  of  that  Act. 

An  unregistered  company,  if  it  is  capable  of  being  registered  under 
Part  VII.,  can  register,  and  thereupon  it  will  acquire  the  privileges 
of  the  Act,  including  the  power  to  wind  up  voluntarily.  SouthaU  v. 
British  Mutual,  6  Gh.  614.  And  sect.  180  expressly  provides  that 
''  no  such  registration  shall  be  invalid  by  reason  that  it  has  taken 
place  with  a  view  to  the  company  being  wound  up." 

Voluntary  winding-up,  under  or  partly  under  the  Act  of  1862,  may 
also  take  place  in  the  cases  of  industrial  and  provident  societies.  See 
supra,  Sect.  I.,  Ohap.  LII. 

The  Companies  (Winding-up)  Act,  1890,  principally  relates  to  pro-  Apolioation 
ceedings  in  which  a  company  is  being  wound  up  by  "  order  of  the  1390. 
Court,"  which  expression  does  not  include  a  winding-up  xmder  the 
supervision  of  the  Court  (sect.  31  (2)),  or,  of  course,  a  voluntary 
winding-up.  But  the  following  sections  apply  to  volimtary  winding- 
up,  viz.: — Sect.  10,  as  to  misfeasance  proceedings;  sect.  14,  as  to 
petitions  by  the  official  receiver ;  sect.  15,  as  to  accoimts  and  unclaimed 
funds  and  undistributed  assets  (see  supra,  Sect.  I.,  Chap.  XXIV.) ;  and 
sect.  32  (2),  defining  "  Court."     See  infra. 

In  the  Companies  Act^  1 862,  the  voluntary  winding-up  of  companies  J^plication 
M  specially  dealt  with  in  sects.  129 — 146,  but  these  are  not  the  only  \q^^ 
prowisions  of  the  Act  relating  to  voluntary  liquidation.     For  instance^ 
sects.  74 — 78,  dealing  with  contributories,  apply  to  all  kinds  of  wind- 
ing-ujp,  and  some  of  the  **  Supplemental  Provisions"  in  sects.  153 — 169 
apply  to  volimtary  winding-up. 

The  provisions  of  the  Act  specially  applicable  are  as  follows : — 

Beeti.  129—146  of  1862 :—  CSronm- 

Sect.  139.— A  company  tinder  this  Act  may  be  wound  up  voluntarily,  "*v^  nnder 

(I.)  Whenever  the  period,  if  anj,  fixed  for  the  duration  of  the  company  hy  the  -paaj  mav  be 
articles  of  association  expires,  or  whenever  the  event,  if  any,  ooom,  upon  wound  up 
the  occurrence  of  which  it  is  provided  by  the  articles  of  association  that  volnntanly. 
the  company  is  to  be  dissolved,  and  the  company  in  general  meeting  ha» 
passed  a  resolution  requiring  the  company  to  be  wound  up  voluntarily  r 
^2.)  'Whenever  the  company  has  passed  a  special  resolution  requiring  theeempaaif 

to  be  wound  up  voluntarily  : 
{8.)  Whenever  the  company  has  passed  an  extraordinary  resolution  to  Ihe  efleot^ 
that  it  has  been  proved  to  their  satisfaction  that  the  company  oaonot  by 
reason  of  its  liabilitiee  continue  its  business,  and  that  it  is  advisable  to 
wind  up  the  same : 
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For  the  purposes  of  this  Act  any  resolution  shall  be  deemed  to  be  ezinordintiy 
which  is  passed  in  such  manner  as  would,  if  it  had  been  confirmed  bj  a  subeequent 
meeting,  have  constituted  a  special  resolution,  as  hereinbefore  defined* 

It  has  been  decided  that  the  right  of  a  contributoiy  to  petition  for 
the  winding-up  of  a  company  hy  the  Court  cannot  be  excluded  by 
the  articles  of  association.  Peveril  Gold  Mines,  (1898)  1  Oh.  122. 
And  the  observations  in  that  case,  in  Welton  y.  Saffery,  (1897)  A.  C. 
299,  and  in  Ellis  v.  Dadson,  60  L.  J.  Ch.  853 ;  Baring- Gould  v.  Sharp- 
ington,  8fc.  Syndicate,  (1899)  2  Ch.  80;  Payne  y.  Cork  Co.,  (1900)  1 
Oh.  308,  point  to  the  conclusion  that  the  power  of  shareholders  to 
resolve  on  voluntary  winding-up  cannot  be  excluded  by  the  articles. 
But,  although  a  provision  excluding  altogether  the  right  to  pass  reso- 
lutions for  voluntary  winding-up  would  be  invalid,  the  regulations 
may,  of  course,  determine  what  shareholders  are  to  be  entitled  to  vote 
at  general  meetings,  and  may  exclude  any  particular  dass,  e.g,,  pre* 
f erence  shareholders,  or  shareholders  in  arrear,  or,  whilst  denying  the 
right  of  voting  to  a  class,  may  grant  it  in  specified  cases,  e,g,,  at  a 
meeting  to  wind  up.  See  Part  I.,  8th  ed.,  Form  251,  clause  74. 
The  regulations  must  therefore  be  carefully  considered  before  notices 
are  sent  out  convening  any  meeting  for  the  purpose  of  passing  a  reso- 
lution for  voluntary  winding-up. 

Sect.  51  defines  a  special  resolution  as  a  resolution  passed  and  con- 
firmed by  certain  majorities — not  of  the  members  of  the  company 
generally,  but  of  "  members  of  the  company  for  the  time  being  entitled 
according  to  the  regulations  of  the  company  to  voteP 

The  provisions  of  the  Act  of  1862  (ss.  51 — 53)  as  to  special  resda- 
tions  are  set  out  below,  p.  728. 


Gommence- 
ment  of 
volnntaiy 
winding-up. 


Beet.  ISO. — A  voluntary  winding-up  shall  be  deemed  to  commence  at  the  time  of 
the  passing  of  the  resolution  authorising  such  winding-up.    [See  mpray  p.  4.] 

In  case  of  a  special  resolution,  the  resolution  is  *' passed"  at  the 
confirmatory  meeting.  Dawes^  case,  6  Eq.  232 ;  Weston^s  case,  4 
Oh.  20. 

The  Court  cannot  alter  the  date  of  commencement.  West  Cumber* 
land  Co.,  40  0.  D.  361. 

And  the  making  of  a  supervision  order  does  not  alter  the  date  of 
commencement. 

But  if  a  compulsory  winding-up  order  is  made  after  a  voluntary 
winding-up  has  commenced,  the  winding-up  commences  as  from  the 
time  when  the  petition  was  presented.  Taurine  Co.,  25  0.  Div.  118. 
Nevertheless,  in  that  case,  or  in  the  case  of  a  supervision  order,  the 
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Court  may  make  an  order  as  to  interim  disposition  of  property  under 
sect.  153. 
And  see  supra^  pp.  4  et  seq.,  as  to  commencement  of  winding-up. 

8Mt.  181. — Wbeneyer  a  oompany  is  wound  np  yolimtarily  the  company  shall,  from  Effect  of 
the  date  of  the  commencement  of  such  winding-up,  cease  to  carry  on  its  business,  voJiwitary 
except  in  so  far  as  may  bo  required  for  the  beneficial  winding-up  thereof,  and  all  ^'^tif?!  ^5 
transfers  of  shares,  except  transfers  made  to  or  with  the  sanction  of  the  liquidators,  company, 
or  alteration  in  the  status  of  the  members  of  the  company  taking  place  after  the 
commencement  of  such  winding-up,  shaU  be  yoid,  but  its  corporate  state  and  all  its 
corporate  powers  shall,  notwithstanding  it  is  otherwise  provided  by  its  reg^ulationSy 
continue  until  the  affairs  of  the  company  are  wound  up. 

But  quisre  whether  a  penalty  is  incurred  by  the  liquidator  not  keep- 
ing on  a  registered  office  under  sect.  39  of  the  Act. 

And  after  the  commencement  of  winding-up  the  register  of  members 
need  not  be  kept  at  the  registered  office  under  sect.  32,  for  it  passes 
into  the  hands  of  the  liquidator.  Capital  Fire  InsurancCy  24  C.  D. 
408;  per  Chitty,  L.  J.,  Kent  Coalfields  Syndicate,  (1898)  1  Q.  B.  754, 
756. 

And  after  such  commencement  the  outside  public  have  no  power  to 
inspect  the  register  under  sect.  32,  and  even  contributories  can  only 
inspect  by  order  of  the  Court  under  sects.  138  and  156.  Kent  Coal- 
fields  Syndicate^  suprq. 

The  power  of  the  liquidator  xmder  sect.  131  to  sanction  transfers  after 
winding-up  by  implication  invests  him  with  the  power  to  alter  the 
register  by  substituting  the  name  of  the  transferor  for  that  of  the 
transferee,  and  upon  such  substitution  the  transferor  is  released 
from  liability  as  a  present  member,  the  transferee  being  the  only 
person  liable  to  be  placed  on  the  A  List ;  and  where  there  are  suc- 
cessive transfers  the  last  transferee  only  is  so  liable,  aU  the  transferors 
being  liable  as  past  members.  Taylor^  Phillips  and  JRickard's  cases, 
(1897)  1  Ch.  298.  As  to  refusal  to  allow  transfers  when  an  injunction 
(interlocutory)  has  been  g^nted  to  restrain  the  carrying  out  of  reso- 
lutions for  voluntary  liquidation,  see  Violet  Consolidated  Co,,  W.  N. 
(1899)  66. 

8Mt.  182.— Notice  of  any  special  resolution  or  extraordinary  resolution  passed  for  Notice  of 
winding  np  a  company  Toluntarily  shaU  be  given  by  adTertisement  as  respects  com-  resolution  to 
panics  registered  in  England  in  the  London  Gazette,  as  respects  companies  regis-  ^^^^P.. 
tered  in  Scotland  in  the  Edinburgh  Gazette,  and  as  respects  companies  registered  in  ^* 

Ireland  in  the  Dublin  Gazette. 

But  the  neglect  to  advertise  does  not  appear  to  invalidate  the 
resolution. 

Sect  63  requires  a  copy  of  any  special  resolution  to  be  printed,  and  Copy  for 
P.  3  a 
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rM^istrar  of 
joint  Btook 
oompauies. 


forwarded  to  the  Eegistrar  of  Joint  Stock  Compames  within  fifteen 
days  from  the  date  of  confirmation  ;  but  quiere  whether  a  manager  is 
liable  to  the  penalties  under  the  section,  where  a  liquidator  is  at  once 
appointed,  for  the  omission  to  comply  with  the  section.  The  winding- 
up  operates  to  discharge  the  manager  from  his  employment.  Chap- 
man^s  case,  1  Eq.  346  ;  Shirreff's  case,  14  Eq.  417  ;  MacDowalPs  ease^ 
32  0.  D.  366 ;  Part  I.  8th  ed.  375. 


Conseqnences 
of  Tolimtary 
winding-ap. 


8eet.  188. — ^The  following  oonsequenoes  ahaU  enaae  upon  the  Tolontazy  winding- 
np  of  a  company : — 

(1.)  The  property  of  the  company  shall  be  applied  in  satiafaotion  of  its  liahiliti<w 
pari  passu,  and,  snbject  thereto,  shall,  nnless  it  be  otherwiae  provided  bj 
the  reg^ulations  of  the  company,  be  distribnted  amongst  the  members 
according  to  their  rights  and  interests  in  the  company  : 

(2.)  Liquidators  shall  be  appointed  for  the  purpose  of  winding-np  the  affairs  of 
the  company  and  distributing  the  property : 

(3.)  The  company  in  general  meeting  shall  appoint  such  persona  or  pecson  as  it 
thinks  fit  to  be  liquidators  or  a  liquidator,  and  may  fix  the  remuneratiaii 
to  be  paid  to  them  or  him : 

(4.)  If  one  person  only  is  appointed,  all  the  provisions  herein  contained  in  refer- 
ence to  several  liquidators  shall  apply  to  him : 

(6.)  Upon  the  appointment  of  liquidators  all  the  power  of  the  direotors  shall 
cease,  except  in  so  far  as  the  company  in  general  meeting  or  the  liquidators 
may  sanction  the  continuance  of  such  powers : 

(6.)  When  several  liquidators  are  appointed,  every  power  hereby  given,  may  be 
exercised  by  such  one  or  more  of  them,  as  may  be  determined  at  the  time 
of  their  appointment,  or  in  default  of  such  determination  by  any  number 
not  less  than  two : 

(7.)  The  liquidators  may,  without  the  sanction  of  the  Court,  exeroiae  aU  powen 
by  this  Act  given  to  the  ofiftoial  liquidator : 

(8.)  The  liquidators  may  exercise  the  powers  hereinbefore  g^ven  to  the  Court  of 
settlmg  the  list  of  contrlbutories  of  the  company,  and  any  list  so  settled 
shall  be  primd  facie  evidence  of  the  liability  of  the  persons  named  therein 
to  be  contrlbutories : 

(9.)  The  liquidators  may  at  any  time  after  the  passing  of  the  readlution  for  wind- 
ing up  the  company,  and  before  they  have  ascertained  the  suffidenoy  of 
the  assets  of  the  company,  call  on  all  or  any  of  the  contributories  for  the 
time  being  settled  on  the  list  of  contributories  to  the  extent  of  their 
liability  to  pay  all  or  any  sums  they  deem  necessary  to  satisfy  the  debts 
and  liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves,  and  the  liquidators  may  in  "^>^H"g  a  call  take  into 
consideration  the  probability  that  some  of  the  contributories  upon  whom 
the  same  is  made  may  partly  or  wholly  fail  to  pay  their  respective  portions 
of  the  same : 

(10.)  The  liquidators  shall  pay  the  debts  of  the  company,  and  adjust  the  rights  of 
the  contributories  amongst  themselves. 


The  voluntary  liquidator  is  not  strictly  speaking  a  trustee^  either  for 
the  creditors  or  the  contributories;  he  is  ''more  rightly  described  as 
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the  agent  of  the  company."  KnowlesY.  Scott,  (1891)  1  Ch.  717.  And 
lie  is  not  an  officer  of  the  Court.  Htlls  Water/all^  ^c.  Co,,  (1896) 
1  Ch.  947,  954.  Nevertheless,  he  has  statutory  duties  towards  the 
creditors  and  contributories,  and  if  he  neglects  these  he  may  be  held 
personally  liable  in  an  action  by  the  party  prejudiced.  Puhford  v. 
Devenish,  (1903)  2  Oh.  625,  Farwell,  J. 


Seet.  134. — ^Where  a  company  limited  by  guarantee,  and  having  a  capital  divided  Effect  of 
into  shares,  is  heing  wound  up  voluntarily,  any  share  capital  that  may  not  have  "'PiDdmg-up 
heen  called  up  shall  he  deemed  to  he  assets  of  the  company,  and  to  he  a  specialty  oi^p£{^  Qf 
deht  due  from  each  memher  to  the  company  to  the  extent  of  any  sums  that  may  be  company 
unpaid  on  any  shares  held  by  him,  and  payable  at  such  time  as  may  he  appointed  limited  by 
by  the  liquidators.  guarantee. 

Beet,  185. — ^A  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of  Power  of 
being  wound  up  voluntarily,  may,  by  an  extraordinary  resolution,  delegate  to  its  company  to 
creditors,  or  to  any  committee  of  its  creditors,  the  power  of  appointing  liquidators  -«^^tv  to 
or  any  of  them,  and  supplying  anj  vacanoies  in  the  appointment  of  liquidators,  or  appoint 
may  by  a  like  resolution  enter  into  any  arrangement  with  respect  to  the  powers  to  liquidators, 
be  exercised  by  the  liquidators,  and  the  manner  in  which  they  are  to  be  exercised ; 
and  any  act  done  by  the  creditors,  in  pursuance  of  such  deleg^ated  power,  shall 
have  the  same  effect  as  if  it  had  been  done  by  the  companj. 

8eot.  186. — Any  arrangement  entered  into  between  a  company  about  to  be  woxmd  Arrangement 
up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily,  and  its  creditors,  whenbinding 
shall  be  binding  on  the  company  if  sanctioned  by  an  extraordinary  resolution,  and 
on  the  creditors  if  acceded  to  by  three-fourths  in  number  and  value  of  the  creditors, 
subject  to  such  right  of  appeal  as  is  hereinafter  mentioned. 

Sect.  187. — Any  creditor  or  contributory  of  a  company  that  has  in  manner  afore-  Power  of 
said  entered  into  any  arrangement  with  its  creditors  may,  within  three  weeks  from  creditor  or 
the  date  of  the  completion  of  such  arrangement,  appeal  to  the  Court  against  such  oontnbutory 
arrangement,  and  the  Court  may  thereupon,  as  it  thinks  just,  amend,  vary,  or        PP*'^* 
confirm  the  same. 

8eet.  188. — Where  a  company  is  being  wotmd  up  voluntarily,  the  liquidators  or  Power  for 
any  contributory  of  the  company  may  apply  to  the  Court  in  England,  Ireland,  or  liquidators  or 
Scotland,  or  to  the  lord  ordinary  on  the  bills  in  Scotland  in  time  of  yacation,  to  pontnbutones 
determine  any  question  arising  in  the  matter  of  such  winding-up,  or  to  exercise,  as  ^nnding-up 
respects  the  enforcing  of  calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the  to  apply  to 
powers  which  the  Court  might  exerdse  if  the  company  were  being  woimd  up  by  the  Court. 
Court ;  and  the  Court  or  lord  ordinary  in  the  case  aforesaid,  if  satisfied  that  the 
determination  of  such  question,  or  the  required  exercise  of  power,  will  be  just  and 
beneficial,  may  accede,  wholly  or  partially,  to  such  application,  on  such  terms  and 
subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make  such  other  order, 
interlocutor,  or  decree  on  such  application  as  the  Court  thinks  just. 

By  sect.  25  of  the  Companies  Act,  1900,  a  creditor  of  the  company  may  apply  under 
sect.  138. 


As  to  what  is  ''the  Court,"  see  sect.  32  (2)  of  1890,  and  note 
preceding  Form  706a,  infra, 
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Power  of 
liquidators  to 
oall  general 
meeting'. 


Power  to  fill 
up  vacancy  in 
liquidators. 


Power  of 
Court  to 
appoint 
liquidators. 


liquidators 
on  conclusion 
of  winding-up 
to  make  up  an 
account. 


Liquidators 
to  report 
meetmg  to 
registrar. 


Costs  of 

Toluntary 

liquidation. 

Saving  of 
rights  of 
croditon. 


Sect.  189. — Where  a  company  is  being  wound  up  yoluntarily,  the  liqnidaton 
may,  from  time  to  time,  during  the  continuance  of  such  winding-up,  summon 
general  meetings  of  the  company  for  the  purpose  of  obtaining  the  sanction  of  the 
company  by  special  resolution  or  extraordinary  resolution,  or  for  any  other  purposes 
they  think  fit;  and  in  the  event  of  the  winding-up  continuing  for  more  than  one 
year,  the  liquidators  shall  summon  a  general  meeting  of  the  company  at  the  end  ol 
the  first  year,  and  of  each  succeeding  year  from  the  commencement  of  the  winding- 
up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay  before  such  meeting 
an  account  showing  their  acts  and  dealings,  and  the  manner  in  which  the  winding- 
up  has  been  conducted  during  the  preceding  year. 

Sect.  140. — If  any  vacancy  occurs  in  the  office  of  liquidators  appomted  by  the 
company,  by  death,  reeig^nation,  or  otherwise,  the  company  in  gfeneral  meetmg 
may,  subject  to  any  arrangement  they  may  have  entered  into  with  their  creditors, 
fill  up  such  vacancy,  and  a  general  meeting  for  the  purpose  of  filling  up  such 
vacancy  may  be  convened  by  the  continuing  liquidators,  if  any,  or  by  any  con- 
tributory of  the  company,  and  shall  be  deemed  to  have  been  duly  held  if  held  in 
manner  prescribed  by  the  regulations  of  the  company,  or  in  such  other  manner  as 
may,  on  application  by  the  continuing  liquidator,  if  any,  or  by  any  oontribntory  of 
the  company,  be  determined  by  the  Court. 

[See  notes  preceding  Form  773.] 

Sect.  141. — If  from  any  cause  whatever  there  is  no  liquidator  acting  in  the  case 
of  a  voluntary  winding-up,  the  Court  may,  on  the  application  of  a  oontributoiy, 
appoint  a  liquidator  or  liquidators:  the  Court  may  also,  on  dne  cause  shown, 
remove  any  liquidator,  and  appoint  another  liquidator  to  act  in  the  matter  of  a 
voluntary  winding-up. 

[See  notes  preceding  Form  773.] 

Sect.  142. — As  soon  as  the  affairs  of  the  company  are  fully  wound  up,  the 
liquidators  shall  make  up  an  account  showing  the  manner  in  which  such  winding-up 
has  been  conducted,  and  the  property  of  the  company  disposed  of ;  and  thereupon 
they  shall  call  a  general  meeting  of  the  company  for  the  purpose  of  having  Uie 
account  laid  before  them  and  hearing  any  explanation  that  may  be  given  by  the 
liquidators:  the  meeting  shall  be  called  by  advertisement,  specifying  the  time, 
place,  and  object  of  such  meeting ;  and  such  advertisement  shall  be  published  one 
month  at  least  previously  to  the  meetmg,  as  respects  companies  registered  in 
England  in  the  London  Gazette^  and  as  respects  companies  registered  in  Scotland  m 
the  Edinburgh  Oazetis,  and  as  respects  companies  registered  in  Ireland  in  the  2>w^/tfi 
GazetU. 

[See  notes,  tw/ra,  p.  791.] 

Sect.  148. — The  liquidators  shaU  make  a  return  to  the  registrar  of  such  meeting 
having  been  held,  and  of  the  date  at  which  the  same  was  held,  and  on  the  expira- 
tion of  three  months  from  the  date  of  the  registration  of  such  return  the  company 
shall  be  deemed  to  be  dissolved :  if  the  liquidators  make  default  in  wnjltmg  sudi 
return  to  the  registrar  they  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues. 

[See  note  preceding  Form  779.] 

Sect.  144.— All  oosts,  oharges,  and  expenses  properly  inouned  in  the  voluntary 
winding-up  of  a  company,  including  the  remuneration  of  the  liquidators,  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  daims. 

Sect.  146. — ^The  voluntary  winding-up  of  a  company  shall  not  be  a  bar  to  the 
right  of  any  creditor  of  such  company  to  have  the  same  wound  up  by  the  Court,  if 
the  Court  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 
volimtary  winding-up. 

[See  8vpra,  p.  68.] 
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Beet.  146. — ^Where  a  company  is  in  coan>e  of  being  wound  np  volnntarily,  and  Power  of 
proceedings  are  taken  for  the  purpose  of  haying  the  same  wound  up  by  the  Court,  ^f^^^  adopt 
the  Court  may,  if  it  thinks  fit,  notwithstanding  that  it  makes  an  order  directing  ^^  yolunti^ 
the  company  to  be  wound  up  by  the  Court,  provide  in  such  order  or  in  any  other  winding-up. 
order  for  the  adoption  of  all  or  any  of  the  proceedings  taken  in  the  course  of  the 
Toluntary  winding-up. 

For  example,  it  may  adopt  a  list  of  contributories,  but  it  cannot  adopt  the 
resolution  to  wind  up  so  as  to  make  that  the  commencement  of  the  winding-up. 
Taurine  Co.,  25  C.  Div,  118. 

The  following  sections — although  not  among  the  provisions  of  the 
Act  of  1862  specially  relating  to  voluntaiy  winding-up,  but  coming 
under  the  heading  "  Supplemental  Provisions  " — are  all  applicable  to 
voluntary  liquidation. 

Sect.  154. — ^Where  any  company  is  being  wound  up,  all  books,  accounts,  and  Books  to  be 
documents  of  the  company  and  of  the  liquidators  shall,  as  between  the  contribu-  o^^***®'^^*' 
tories  of  the  company,  he  primd  facie  evidence  of  the  truth  of  all  matters  purporting 
to  be  therein  recorded. 

[As  to  inspection  of  the  books,  see  notes  preceding  Form  722.] 

Sect.  166. — Where  any  company  has  been  wound  up  under  this  Act  and  is  about  Destruction 
to  be  dissolved,  the  books,  accounts,  and  documents  of  the  company  and  of  the  ^*  books, 
liquidators  may  be  disposed  of  in  the  following  way :  that  is  to  say,  where  the 
company  has  been  wound  up  voluntarily,  in  such  a  way  as  the  company  by  an 
extraordinary  resolution  directs  ;  but  after  the  lapse  of  five  years  from  the  date  of 
such  dissolution,  no  responsibility  shall  rest  on  the  company  or  the  liquidators,  or 
any  one  to  whom  the  custody  of  such  books,  accounts,  and  documents  has  been 
committed,  by  reason  that  the  same  or  any  of  them  cannot  be  made  forthcoming 
to  any  party  or  parties  claiming  to  be  interested  therein. 

[See  as  to  this  section,  mprOf  Sect.  I.,  Chap.  LI.] 

8eet.  166. — Where  an  order  has  been  made  for  winding  up  a  company  by  the  Inspection. 
Court,  or  subject  to  the  supervision  of  the  Court,  the  Court  may  make  such  order 
for  the  inspection  by  the  creditors  and  contributories  of  the  company  of  its  books 
and  pax>ers  as  the  Court  thinks  just,  and  any  books  and  papers  in  the  possession  of 
the  company  may  be  inspected  by  creditors  or  contributories,  in  conformity  with 
the  order  of  the  Court,  but  not  further  or  otherwise. 

Although  this  section  does  not  in  terms  apply  to  a  voluntary  winding- 
up,  orders  have  been  made  under  it  and  sect.  138  in  a  volxmtary 
winding-up.  See  Forms  722  and  723 ;  and  Kent  Coalfields  Syndicate, 
(1898)  1  a  B.  754.     And  see  supra,  Sect.  I.,  Chap.  XU. 

Seot.  167.— Any  person  to  whom  any  thing  in  action  belonging  to  the  company  is  Power  of 
assigned  in  pursuance  of  this  Act,  may  bring  or  defend  any  action  or  suit  relating  ASBignee  to 
to  such  thing  in  action  in  his  own  name.  ^°^* 

Sect.  168. — In  the  event  of  any  company  being  wound  up  under  this  Act,  all  Debts  of  all 
debts  payable  on  a  contingency,  and  all  claims  against  the  company,  present  or  ^®**^P^^^ 
future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be  provw* 

admissible  to  proof  against  the  company ;  a  just  estimate  being  made,  so  far  as  is 
possible,  of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any  oontin- 
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genoy  or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  a  oertain 
value. 


The  right  of  proof  conferred  by  the  section  is  now  limited  to 
the  case  of  solvent  companies ;  for,  as  regards  insolvent  companies, 
sect.  10  of  the  Judicature  Act,  1875,  declares  what  debts  and  liabilities 
are  to  be  provable.     See  further,  supra,  Sect.  I.,  Chap.  XXXYII. 


General 
Boheme  of 
Uqnidation 
may  be 
sanctioned. 


Power  to 
compromiBe. 


Seot.  159. — The  liquidators  may,  with  the  sanction  of  the  Court,  where  the  com- 
pany is  being  wound  up  by  the  Ck)urt,  or  subject  to  the  supervision  of  the  Court, 
and  with  the  sanction  of  an  extraordinary  resolution  of  the  company  where  the 
company  is  being  wound  up  altogether  voluntarily,  pay  any  classes  of  creditorB  in 
f  uU,  or  make  such  compromise  or  other  arrangement  as  the  liquidators  may  deem 
expedient  with  creditors  or  persons  claiming  to  be  creditors,  or  persons  having  or 
alleging  themselves  to  have  any  daim,  present  or  future,  oertain  or  contingent, 
ascertained  or  sounding  only  in  damages,  against  the  company,  or  whereby  the 
company  may  be  rendered  liable. 

[See  supra,  Sect.  I.,  Chap.  XLVI.] 

Beet.  180. — ^The  liquidators  may,  with  the  sanction  of  the  Court,  where  the 
company  is  being  wound  up  by  the  Court,  or  subject  to  the  supervision  of  the 
Court,  and  with  the  sanction  of  an  extraordinary  resolution  of  the  company  where 
the  company  is  being  wound  up  altogether  voluntarily,  compromise  all  calls  and 
liabilities  to  calls,  debts,  and  liabilities  capable  of  resulting  in  debts,  and  all  daims, 
whether  present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  subsisting  or  supposed  to  subsist  between  the  company  and  any  con- 
tributory or  alleged  contributory,  or  other  debtor  or  person  apprehending  liabihtj 
to  the  company,  and  all  questions  in  any  way  relating  to  or  affecting  the  assets  of 
the  company  or  the  winding-up  of  the  company,  upon  the  receipt  of  such  sums, 
payable  at  such  times,  and  generally  upon  such  terms  as  may  be  agreed  upon,  with 
power  for  the  liquidators  to  take  any  security  for  the  discharge  of  such  debts  or 
liabilities,  and  to  give  complete  discharges  in  respect  of  all  or  any  such  calls,  debts, 
or  liabilities. 

[A  compromise  of  a  company's  claim  against  a  third  party  is,  if  not  set  aside, 
binding,  although  no  extraordinary  resolution  has  been  passed.  Oyehmak«r$'  Cb- 
operative  Supply  Co,  v.  Siim,  (1903)  1  K.  B.  477.  And  see  tupra.  Sect.  I.,  Chap. 
XLVI.  and  infra,  notes  preceding  Form  769.] 


Beoonstmc- 
tion. 


Fraudulent 
preference. 


Prosecutions. 


As  to  voluntary  winding-up  with  a  view  to  re-oonstruotion,  see 
sects.  161, 162  of  the  Act  of  1862,  in  Appendix  A.,  and  Part  I.,  8th  ed., 
1280  et  seq. 

As  to  fraudulent  preference,  see  sect.  164  of  1862,  and  supra, 
Sect.  I.,  Chap.  XLIV.  The  section  says  that  ^'a  resolution  for 
winding-up  the  company  shall,  in  the  case  of  a  voluntary  winding-up, 
be  deemed  to  correspond  with  the  act  of  bankruptcy  in  the  case  of  an 
individual  trader." 

As  to  the  penalties  for  falsifying  books,  see  sect.  166  of  1862,  which 
applies  in  the  case  of  ''  any  company  wound  up  under  this  Act"  And 
as  to  perjury,  see  sect.  169. 
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fleet.  168. — ^Where  a  oompanj  is  being  wound  up  altogether  voluntarily,  if  it 
appear  to  the  liquidators  conducting  such  winding-up  that  any-  past  or  present 
director,  manag^er,  officer,  or  member  of  such  company  has  been  guilty  of  any 
offence  in  relation  to  the  company  for  which  he  is  oriminally  responsible,  it  shall  be 
lawful  for  the  liquidators,  with  the  previous  sanction  of  the  Court,  to  prosecute 
snoh  offender,  and  aU  expenses  properly  incurred  by  them  in  such  prosecution  shall 
be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 

[As  to  this  section,  see  supra,  Sect.  I.,  Chap.  XLVI.] 

Bnles  Applicable  to  Voluntary  Winding-up. 

The   Oompanies  Winding-up  Rules,   1903,   are,   to  some  extent,  Eulesof  1908. 
made  applicable  to  voluntary  winding-up,  as  appears  from  the  first 
section  thereof,  which  runs  thus : — 

B.  1  of  1908. — Subject  to  the  limitation  hereafter  mentioned,  these  rules  shall  Application 
applj  to  the  proceedings  in  every  winding-up  of  a  company  under  the  Acts,  o*'^^* 
whiob  shall  commence  on  and  after  the  date  on  which  these  rules  come  into  opera- 
tion, and  they  shall  also,  so  far  as  practicable  and  subject  to  any  general  or  special 
order  of  the  CTourt,  apply  to  all  proceedings  which  shall  be  taken  or  instituted 
after  the  said  date  in  the  winding-up  of  a  company  which  commenced  on  and  after 
the  1st  day  of  January,  1891.  Rules  which  from  their  nature  and  subject-matter  are 
or  which  by  the  head  lines  above  the  group  in  which  they  are  contained,  or  by  their 
terms,  are  made  applicable  only  to  the  proceeding's  in  a  winding-up  by  the  Court 
shall  not  apply  to  the  proceedings  in  a  voluntary  winding-up  or  winding-up 
under  the  supervision  of  the  Court. 

See  Appendix  B.  for  these  rules. 

As  appears  above,  the  power  to  make  rules  for  carrying  into  effect 
the  objects  of  this  Act  is  given  by  sect.  26  of  the  Companies  Act, 
1890.  The  section  provides  for  laying  the  rules  before  Parliament, 
and  that  they  shall  be  judicially  noticed  and  **  shall  have  effect  as  if 
enacted  in  this  Act." 

Accordingly,  the  rules  have  statutory  operation,  and  a  contention 
that  they  are  in  any  respect  ultra  vires  is  inadmissible.  Institute  of 
Patent  Agents  v.  Lockwood,  (1894)  A.  0.  347,  supra,  p.  12. 


Besolutions  for  Winding-up. 

The  first  step  in  voluntary  winding-up  is  for  the  company  to  pass  a 
proper  resolution.     See  sect.  129  of  1862,  supra,  p.  719. 

Occasionally  the  articles  of  association  provide  that  in  a  specified  Ordinary 
event  the  company  is  to  be  dissolved,  and  in  such  cases,  when  the 
event  has  occurred,  all  that  is  necessaiy  is  to  pass  at  a  general  meeting 
duly  convened  a  resolution  by  a  simple  majority  that  the  company  be 
wound  up  voluntarily,  and  appointing  liquidators.  See  sect.  129, 
sub-sect.  (1),  supra,  p.  719. 
.    Such  oases  are  comparatively  rare,  and  voluntary  winding-up  is  Spedalaad 
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extraordinary  usually  determined  on  by  special  or  extraordinary  resolution.  Where 
a  company  is  in  difficulties,  and  pressed  by  its  creditors,  an  extra- 
ordinary resolution  to  wind  up  is  generally  passed,  for  that  is  the 
quickest  mode  of  bringing  about  a  voluntary  winding-up,  inasmuch  as 
only  one  meeting  is  required,  which  can  be  sununoned  at  short  notice ; 
in  other  cases  a  special  resolution  is  usually  passed,  and  it  must  he 
borne  in  mind  that  such  a  resolution  may  be  passed  in  any  case, 
whether  the  company  is  solvent  or  insolvent,  able  to  pay  its  debts,  or 
unable,  and  for  any  purpose,  «.y.,  when  the  majority  wish  to  stop 
further  operations  and  divide  the  assets,  or  to  reconstruct  the  company 
or  amalgamate  with  another  company.  The  Act  establishes  a  domestic 
tribunal  for  the  purpose  of  determining  the  question  {Langham  Skating 
Rink,  5  C.  Div.  669);  and  the  Court  will  not  by  injunction  interfere 
with  the  right  which  the  Act  gives  to  the  majority.  British  Water  Gas 
Co.  V.  Notts  Water  Gas  Co,,  W.  N.  (1889)  204. 


Definition  of 

special 

resolution. 


Provision 
where  no 
regulations  as 
to  meetings. 


Sect.  51. — ^A  resolution  passed  by  a  company  under  this  Act  shall  be  deemed 
to  be  special  whenever  a  resolution  has  been  passed  by  a  majority  of  not  le« 
then  three-fourths  of  such  members  of  the  company  for  the  time  being  entitled, 
according  to  the  regulations  of  the  company,  to  vote  as  may  be  present,  in  person 
or  by  proxy  (in  cases  where  by  the  regpulations  of  the  company  proxies  are  allowed), 
at  any  general  meeting  of  which  notice  specifying  the  intention  to  propose  such 
resolution  has  been  duly  given,  and  such  resolution  has  been  confirmed  by  a  majority 
of  such  members  for  the  time  being  entitled,  according  to  the  regulations  of  the 
company,  to  vote  as  may  be  present,  in  person  or  by  proxy,  at  a  subsequent  general 
meeting,  of  which  notice  has  been  duly  given,  and  held  at  an  interval  of  not  le«8 
than  fourteen  days,  nor  more  than  one  month  from  the  date  of  the  meeting  at 
which  such  resolution  was  first  passed  :  at  any  meeting  mentioned  in  this  section, 
imless  a  poll  is  demanded  by  at  least  five  members,  a  declaration  of  the  chairman 
that  the  resolution  has  been  carried  shall  be  deemed  conclusive  evidence  of  the  fact, 
without  proof  of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or 
against  the  same  :  notice  of  any  meeting  shall,  for  the  purposes  of  this  section,  be 
deemed  to  be  duly  given  and  the  meeting  to  be  duly  held,  whenever  such  notice  is 
given  and  meeting  held  in  manner  prescribed  by  the  regulations  of  the  company :  in 
computing  the  majority  under  this  section,  when  a  poll  is  demanded,  reference  shall 
be  had  to  the  number  of  votes  to  which  each  member  is  entitled  by  the  regulations 
of  the  company. 

Sect.  63. — In  default  of  any  regulations  as  to  voting  every  member  shall  have 
one  vote,  and  in  default  of  any  regulations  as  to  summoning  general  meetings  a 
meeting  shall  be  held  to  be  duly  summoned  of  which  seven  days'  notice  in  writing 
has  been  served  on  every  member  in  manner  in  which  notices  are  required  to  be 
served  by  the  table  marked  A  in  the  first  schedule  hereto,  and  in  default  of  any 
reg^ulations  as  to  the  persons  to  sunmxon  meetings  five  members  shall  be  competent 
to  summon  the  same,  and  in  default  of  any  regulations  as  to  who  is  to  be  chairman 
of  such  meeting,  it  shall  be  competent  for  any  person  elected  by  the  members 
present  to  preside. 


Table  A.  Care  must  be  taken  that  in  giving  notice  the  requirements  of  the 

law  and  the  regulations  of  the  company  are  duly  complied  with. 
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In  the  first  place  the  notice  convening  the  meeting  must  be  issued 
under  proper  authority,  a,nd  primd  facte  the  authority  of  a  duly  consti- 
tuted meeting  of  the  directors  is  necessary  {Hay craft  Gold,  Sfc.  Co,, 
(1900)  2  Ch.  230 ;  State  of  Wyoming  Syndicate,  (1901)  2  Ch.  431)  ;  but  of 
course  the  articles  may  and  sometimes  do  enable  the  directors  to  act 
without  a  meeting  (see  Part  I.  p.  627),  or  enable  a  single  director  to 
convene  a  meeting  {Ibid.  p.  839).  And  even  where  a  meeting  which 
should  be  convened  by  the  board  is  convened  without  the  authority  of 
the  board  they  can  ratify  the  convention.  Hooper  v.  Kerr^  Stuart  Sf  Co,, 
83  L.  T.  729  ;  17  T.  L.  R.  162. 

Then,  again,  the  requisite  length  of  notice  must  be  given  in  accord- 
ance with  the  regulations  applicable,  whether  Table  A.  or  special 
regulations,  and  the  notice  must  be  duly  given.  The  following  are 
the  reg^ulations  very  commonly  applicable  : — 

(35.)  Seven  days'  notice  at  the  least  [i.e.,  clear,  see  infra],  specifying  the  place, 
the  day  and  the  hour  of  the  meeting,  and,  in  the  case  of  special  business, 
the  gfeneral  nature  of  such  business,  shall  be  given  to  the  members  in 
manner  hereinafter  mentioned,  or  in  such  other  manner,  if  any,  as  may  be 
prescribed  by  the  company  in  general  meeting,  but  the  non-receipt  of  such 
notice  by  any  member  shall  not  invalidate  the  proceedings  at  any  general 
meeting. 

(36.)  All  business  shall  be  deemed  special  that  is  transacted  at  an  CJEtraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  excep- 
tion of  the  consideration  of  the  accounts,  balance-sheets,  and  the  ordinary 
report  of  the  directors. 

(95.)  A  notice  may  be  served  by  the  company  upon  any  member  either  personally 
or  by  sending  it  through  the  post  in  a  prepaid  letter  addressed  to  cuch 
member  at  his  registered  place  of  abode. 

(96.)  All  notices  directed  to  be  given  to  the  members  shall,  with  respect  to  any 
share  to  which  persons  are  jointly  entitled,  be  given  to  whichever  of  such 
persons  is  named  first  in  the  reg^ter  of  members ;  and  notice  so  given 
shall  be  sufficient  notice  to  all  the  holders  of  such  share. 

(97.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  containing  the  same  would  be  delivered  in  the  ordi- 
nary course  of  the  post ;  and  in  proving  such  service  it  shall  be  sufficient 
to  prove  that  the  letter  containing  the  notices  was  properly  addressed  and 
put  into  the  post-office. 

Where  the  company  is  governed  by  Table  A,  the  seven  days'  notice 
'*at  the  least"  under  dause  35  of  the  Table  means  seven  clear  days' 
notice.  Railway  Sleepers  Co,^  29  0.  D.  204 ;  Mercantile^  Sfc,  Co,  v. 
International  Co.  of  Mexico^  (1893)  1  Oh.  489;  R.y.  Shropshire  Justices^ 
8  A.  &  E.  173. 

Where  the  notice  can  be  and  is  given  by  advertisement  and  the  rules 
do  not  require  so  many  **  clear  days  "or  "  at  least "  so  many  days' 
notice,  the  day  on  which  it  appears  in  the  newspaper  is  the  day  of 
notice.     Mercantile,  8fc,  Co,  v.  International  Co,^  supra. 

Where  the  above  dausee  of  Table  A  apply,  care  should  be  taken 
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Shareholders 
abroad. 


Record  of 
notices. 


that  the  notice  is  posted  so  that  it  may,  in  ordinary  course,  reach 
eyery  shareholder  whose  registered  address  is  in  the  United  Kingdom 
(however  remote)  on  a  day  which  shall  be  at  least  nine  days  before 
the  day  of  the  meeting,  viz.,  seven  clear  days  exclusive  of  the  day  of 
service  and  the  day  of  the  meeting.  But  it  has  been  held  that  under 
the  Table  A  clauses  shareholders  abroad  are  not  entitled  to  notice. 
Union  Hill  Silver  Co,^  22  L.  T.  400.  And  this  accords  with  the  common 
law.     Smith  v.  Darley,  2  H.  L.  0.  789. 

However,  the  regulations  sometimes  provide  that  a  shareholder 
resident  abroad  must  or  may  furnish  an  address  in  the  United 
Kingdom,  to  which  notices  may  be  sent,  and  that,  in  default,  the 
registered  office  of  the  company  shall  be  considered  his  place  of  abode. 
More  commonly  the  regulations  provide  without  qualification  that  a 
notice  shall  be  deemed  to  be  served  when  it  is  posted^  or  at  the 
expiration  of  twenty -four  hours,  and  this  gets  over  all  difficulty  as  to 
members  abroad.     See  supra. 

A  record  of  the  notices  sent  should  be  kept  by  some  officer  of  the 
company,  so  that,  in  case  of  need,  he  should  be  able  to  refresh  his 
memory  by  reading  the  record,  and  thus  be  able  to  swear  positively 
as  to  the  posting  of  the  notices  on  a  particular  day. 


Form  700. 

Notice  of  first 
meeting  to 
pass  special 
resolution  to 
wind  up. 


Appointment 
of  bquidator. 


The Ooy,  Limtd. 

Notice  is  hby  given  that  an  extraordinary  general  meeting  of  the 

Coy,  Limtd,  will  be  held  at  ,  on  —day,  the  day  of 

,  at o'clock  in  the  [afterjnoon,  for  the  purpose  of  considering, 

and,  if  thought  fit,  passing  the  following  resolution ;  that  is  to  say : 

**  That  the  coy  be  wound  up  voluntarily  [and  that  A.,  of y  be  and 

he  is  hby  appointed  liqr  for  the  purposes  of  such  winding-up]." 

Should  the  above  resolution  be  passed  by  the  requisite  majority,  it 
vriU  be  submitted  for  confirmation  as  a  special  resolution  to  a  second 
extraordinary  general  meeting,  which  will  be  subsequently  convened. 

Dated,  &e. 

By  order  of  the  Board, 

No.  — , Street,  &c.  ,  Secretaiy. 

See  sects.  61  and  129  of  1862,  tupra. 

Although  sect.  129  appears  to  contemplate  the  appointment  of  the  liqoidaton 
o/i^the  passing  of  the  special  or  extraordinary  resolution  for  the  winding-iq>, 
there  is  no  objection,  in  the  case  of  a  special  resolution,  to  an  appointment  of  the 
liquidators  (as  in  the  form  below)  at  the  first  meeting,  followed  by  a  confirmation 
of  the  resolution  at  the  second  meeting.  London  and  Auttralian  Agency^  W.  N. 
(1873)  198 ;  22  W.  R.  46 ;  Petersburg  Gas  Co.,  33  L.  T.  637 ;  W.  N.  (1874)  196. 
And  this  course  is  frequenUy  adopted.  Where,  however,  the  resolution  passed  at 
the  first  meeting  does  not  purport  to  appoint  liquidators,  they  are  usually  appointed 
at  the  second  meeting  immediately  after  the- confirmation  of  the  spwal  resolation. 
liquidators  may  be  appointed  at  the  second  meeting,  in  the  case  of  a  special  reso- 
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lution,  and  at  the  onlj  meeting,  in  the  case  of  an  extraordinary  resolation,  without 
notice  having  been  given  of  the  intention  to  propose  a  resolution  for  their  appoint- 
ment. Oakea  v.  Turquand,  L.  R.  2  H.  L.  326  ;  Trenoh  Tubeleta  Tyre  Co.^  (1900) 
1  Oh.  408. 

Andy  in  the  ease  of  a  voluntary  winding-up  by  special  resolution,  where  the 
notice  of  the  confirmatory  meeting  includes  notice  of  a  resolution  for  the  confirma- 
tion of  the  appointment  of  a  named  person  as  liquidator,  and  that  resolution  is 
dropped,  a  resolution  for  the  appointment  of  another  person  may  be  proposed  and 
carried  without  further  notice.     Trench  Tubele$*  Tyre  Co.,  supra. 

But  it  is  expedient  to  give  proper  notice  of  the  intention  to  appoint,  so  as  to  pre- 
clude all  question ;  and  very  commonly  the  notice  states  the  names  of  the  persons 
to  be  proposed  for  appointment.  Sometimes,  in  the  case  of  a  special  resolution, 
nothing  is  said  about  liquidators  in  the  notice  convening  the  first  meeting,  but  the 
notice  convening  the  second  meeting  contains  a  statement  as  to  their  appointment, 
as  in  Form  701. 

Where  there  is  a  special  resolution,  an  appointment  at  the  first  meeting  is  inef- 
fectual unless  confirmed  at  second.     Indian  Zoedone,  26  C.  Div.  70. 

Unless  the  regulations  otherwise  provide  (see  form  of  article  in  Part  I.,  8th  ed.,  Notices  of 
p.  591),  the  two  meetings  to  pass  a  special  resolution  should  not  be  convened  by  one  special^ 
notice  {Alexander  v.  Simpson,  43  0.  Div.  139) ;  although  it  may  be  possible  legally  '«ol'»*i<«- 
to  convene  the  two  by  one  notice,  provided  that  the  second  meeting  is  called 
absolutely,  and  not  merely  **  if  the  resolution  is  passed  at  the  first  meeting.'' 

And  where,  after  the  resolution  had  been  passed  on  Feb.  16  at  the  first  meeting, 
an  alternative  scheme  was  proposed,  and  notice  was  given  of  a  meeting  on  March  3, 
to  pass  resolutions  embodying  the  new  scheme,  and  stating  that  *'  if  passed  by  the 
requisite  majority,"  &c.,  as  in  the  above  form,  the  notice  was  held  not  to  be  bad  as 
notice  of  a  confirmatory  meeting  because  it  stated  that  **  in  the  event  of  such 
resolutions  not  being  passed,  immediately  after  such  meeting,  an  extraordinary 
general  meeting  of  the  company  will  be  held,  when  the  following  resolutions,  which 
were  passed  at  the  extraordinary  general  meeting  of  the  company  held  on  Feb.  16, 
1899,  will  be  submitted  for  confirmation.''     Tiessen  v.  Eenderson,  (1899)  1  Oh.  861. 

And  the  notice  is  good  when  the  second  meeting  is  convened  to  receive  a  report  of 
the  proceedings  at  the  first,  and,  if  the  resolution  has  been  passed,  to  confirm  it. 
Espuela  Land  and  Cattle  Co.,  W.  N.  (1900)  139 ;  48  W.  R.  684. 

The  notice  must  state  fairly  the  purpose  of  the  meeting  (see  Part  I.,  8th  ed., 
p.  690),  and  disclose  any  pecuniary  interest  to  be  taken  by  a  director  in  the  matter. 
See  Kaye  v.  Croydon  Tramways  Co.,  (1898)  1  Oh.  368  ;  Tiessen  v.  Henderson,  supra. 

Where  notice  is  given  of  a  meeting  to  pass  resolutions  for  voluntary  winding-up, 
the  appointment  of  a  liquidator  and  reconstruction,  and  a  resolution  is  passed  for 
winding-up,  dropping  the  reconstruction,  and  this  is  confirmed  at  the  second 
meeting,  there  is  no  valid  special  resolution  for  voluntary  winding-up.  Tsede  and 
Bishop,  Limtd.,  W.  N.  (1901)  62 ;  70  L.  J.  Oh.  409 ;  84  L.  T.  664. 


The Coy,  Limtd.  Form  701. 


Notice  is  hby  given  tliat  an  extraordinary  general  meeting  of  the  Kotioe  of 

above-named  coy  will  be  held  at ,  on  — —day,  the  day  of  second  meet- 

,  when  the  sabjoined  resolution,  which  was  passed  at  the  extra-  JSeoial^ 

ordinary  meeting  of  the  coy,  held  the day  of ,  will  be  sub-  resolution  to 

mitted  for  confirmation  as  a  special  resolution :  ''  That/'  &c.  [set  out         ^^' 
the  reeolution]* 
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Liquidators' 
romuneratioD. 


Interval 
between 
meetings. 


If  the  resolution  does  not  purport  to  appoint  liquidators,  add : — 

Should  the  resolution  be  confirmed,  a  further  resolution  will  be  pro- 
posed at  the  same  meeting  for  the  appointment  of  a  liqr  or  liqrs  [or 
for  the  appointment  of  A.  and  B.  to  be  liqrs]  for  the  purposes  of  such 
winding-up  [and  fixing  his  or  their  remuneration]. 

Dated,  &c. 

By  order  of  the  Board, 

No.  — , Street,  &c.  ,  Secretary, 

In  most  cases  the  remuneration  of  the  liquidators  is  not  determined  at  the  time 
of  their  appointment,  but  it  is  hy  no  means  uncommon  to  determine  it  then.  See 
infra,  Form  724. 

There  must  be  an  interval  of  fourteen  clear  days  between  the  two  meetings.  See 
sect.  61  of  1862.     Eailicay  Sleepers  Co.,  29  0.  D.  204. 

And  the  confirmatory  resolution  must  be  passed  within  a  month,  and  not  at  an 
adjourned  meeting  held  after  the  month  has  expired.    See  Part  I.,  8th  ed.,  p.  941. 


Form  702. 

Notice  of 
meeting  to 
pass  extra- 
ordinary 
resolution  to 
wind  up. 


Extra- 
ordinary 
resolution. 


The Coy,  Limtd. 

Notice,  &c.  [as  in  Form  700  doum  to  *' noon  "],  for  the  purpose 

of  considering,  and  if  deemed  expedient  passing,  the  following  extra- 
ordinary resolution,  that  is  to  say:  "That  it  has  been  proved  to  the 
satisfaction  of  this  meeting  that  the  coy  cannot  by  reason  of  its  liabili- 
ties continue  its  business,  and  that  it  is  adrisable  to  wind  up  the  same, 
and  accordingly  that  the  coy  be  wound  up  voluntarily."    And  that 

of be  and  he  is  hby  appointed  liqr  for  the  purposes  of  such 

winding-up. 

Dated,  &c. 

No.  — ,  — 


Street,  &c. 


By  order  of  the  Board, 

,  Secretary, 

It  is  essential  to  the  validity  of  an  extraordinary  resolution  for  winding-up  that  the 
notice  convening  the  meeting  should  give  the  memb^v  notice,  expressly  or  impliedly, 
that  the  resolution  will  take  effect  imder  sect.  129,  sub-sect.  (3),  and  consequently 
-will  not  require  confirmation  at  a  second  meeting.  Bridport  Co,,  2  Ch.  194  ;  Sitk- 
stone  Fall  Colliery  Co.,  1  0.  Div.  38.  Accordingly,  some  persons  insert  in  the  notice 
a  statement  that  '*  the  above  resolution  is  intended  to  take  effect  under  sub-sect.  (3) 
of  sect.  129  of  the  Companies  Act,  1862,"  or  other  words  to  that  effect.  But  a 
notice  framed  as  in  Form  703  is  sufficient.  Stone  v.  City  and  Cotmty  Bank,  3  0.  P.  D. 
282.  More  companies  are  wound  up  by  extraordinary  than  by  special  resolutioa : 
it  is  speedier. 


PEOCEEDINGS  AT  THE  MEETING. 

Quorum.  The  meeting  will  be  held  in  due  course,  and  it  must  be  seen  that  it 

has  been  duly  convened,  and  that  a  proper  quorum — that  is,  such  a 
quorum  as  the  regulations  prescribe  {Cambrian  Co.y  23  W.  R.  405)— 
is  present ;  otherwise  the  meeting  will  be  irregular.    At  the  meeting 
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the  chair  must  first  be  filled  in  accordance  with  the  regulations,  and 
the  chairman  should  then  call  on  the  secretary  to  read  the  notice  con- 
vening the  meeting.  This  having  been  done,  the  chairman  or  some  I>atie8  of 
other  member  will  state  the  circumstances  in  which  a  winding-up  has 
become  desirable,  and  will  conclude  by  moving  the  resolution,  and 
this  motion  should  be  seconded  by  some  other  member.  The  chairman 
should  then  put  the  question  to  the  meeting  thus : — *^  The  question  is, 
that,  &c."  This  is  the  proper  stage  for  discussion.  As  to  the  amount  Glorare. 
of  talking  which  is  to  be  endured,  it  has  been  laid  down  by  the  Court 
of  Appecd  that — although  at  a  meeting  of  shareholders  it  is  not  com- 
petent to  the  majority  to  come  determined  to  vote  in  a  particular  way 
on  any  question,  and  to  refuse  to  hear  any  arguments  to  the  contrary — 
when  the  views  of  the  minority  have  been  heard,  it  is  competent  to 
the  chairman,  with  the  sanction  of  a  vote  of  the  meeting,  to  declare 
the  discussion  closed,  and  to  put  the  question  to  the  vote.  Wall  v. 
London  and  Northern  Assets  Corp,,  (1898)  2  Ch.  469.  When  the 
discussion  has  subsided,  the  chairman  should  put  the  question  to  the 
meeting  thus: — '* Gentlemen,  I  shall  now  put  the  question  to  the 
meeting — the  question  is  that  the ''  [here  foUow  the  terms  of  the  reso- 
lution'].  '^  Those  who  are  in  favour  of  the  resolution  hold  up  one 
hand — those  who  are  against  the  resolution  hold  up  one  hand.  I 
declare  the  resolution  carried ''  [or  as  the  case  may  he"]. 

Upon  putting  the  question  to  the  meeting  the  chairman  should  call  Show  of 
for  a  show  of  hands.     Upon  a  show  of  hands  the  chairman  has  merely         ^' 
to  count  as  accurately  as  he  can  the  number  of  hands  held  up  in 
favour  of  and  against  the  resolution,  and  is  not  concerned  or  entitled 
to  go  into  the  question  of  proxies  or  to  count  one  hand  several  times  Proxies  not 
because  he  knows  that  the  owner  holds  the  proxies  of  other  members.  "^®^  counted. 
Caloric  Engine  Co.,  52  L.  T.  846,  followed  by  Chitty,  J.,  and  the  Court 
of  Appeal  in  Ernest  v.  Loma  Gold  Mines,  (1896)  2  Ch.  572,  which 
accords  with  the  opinion  expressed  in  former  editions  of  this  work, 
and  overrules  the  decision  of  Yaughan  Williams,   J.,   in   BidweU 
Brothers,  (1893)  1  Ch.  603. 

The  chairman,  after  so  counting  the  hands,  should  announce  the  Declaration 
result :  e.g.,  **  the  hands  held  up  for  the  resolution  were  fifteen,  and 
those  against  the  resolution  were  three ;  I  therefore  declare  that  the 
resolution  has  been  carried."  After  the  show  of  hands  a  poll  may  be 
demanded  by  five  members,  but  a  poll  should  not  be  granted  unless 
five  members  demand  it.  See  sect.  51  of  1862.  If  a  poll  is  not  so 
demanded,  the  chairman's  declaration  that  the  resolution  has  been 
carried  is  to  be  ''deemed  conclusive  evidence  of  the  fact.*'  Sect.  51. 
If  no  poll  is  demanded,  the  minutes  should  show  that  the  chairman 
'*  declared  that  the  resolution  was  carried."  See  Indian  Zoedone  Co.<, 
26  C.  D.  70. 

In  Qold  Co.,  11  0.  D.  701,  it  was  held  by  the  Court  of  Appeal  that 
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the  declaration  was  conclustvey  althougli  only  eleven  out  of  Beventeen 
members  present  had  voted  in  favour  of  the  resolution,  two  voting 
against  it  and  four  abstaining  from  voting. 

And  this  is  now  settled  law.  Hadleigh  Castle  Gold  Mines,  (1900) 
2  Ch.  419;  ArnotY,  United  African  Lands,  (1901)  I  Oh.  618,  0.  A.; 
and  the  decision  in  Young  v.  South  African^  8fc,  Syndicate,  (1896) 
2  Ch.  268,  is  overruled.     See,  further,  Part  I.,  8th  ed.,  pp.  948,  944. 

It  has  been  held  that  the  word  **  conolusive  "  operates  for  all  pur- 
poses, e.g.,  so  as  to  exclude  evidence  that  there  was  no  quorum 
{Brynmawr  Coal  and  Iron  Co,,  W.  N.  (1877)  45),  but  this  seems  wrong. 
The  declaration  is  only  made  conclusive  if  the  meeting  is  duly  con- 
stituted.    See  Part  I.,  8th  ed.,  p.  943. 

Moreover,  fraud  may  vitiate  the  finding  of  the  chairman.  Amoi 
V.  United  African  Lands,  (1901)  1  Oh.  618. 

And  the  declaration  of  the  chairman  is  not,  it  seems,  condusiye 
where  the  declaration  shows  on  the  face  of  it  that  the  statutoiy 
majority  has  not  voted  in  favour  of  the  resolution.  Caratal  {New) 
Mines,  Limtd.,  (1902)  2  Oh.  498. 

North,  J.,  has  held  that  a  provision  that  a  vote  not  disallowed  by  the 
chairman  at  a  meeting  shall  be  '' deemed  valid  for  all  purposes"  is 
effective.  Wall  v.  London  and  Northern  Assets  Corp,  (2),  (1899) 
1  Oh.  560. 

As  to  amendments  generally,  see  Part  I.,  8th  ed.,  pp.  690,  691,  717. 

In  the  case  of  a  special  resolution,  an  amendment  proposed  at  the 
second  meeting  is  irrelevant  and  need  not  be  put  to  the  meeting,  when 
the  second  meeting  is  only  called  for  one  piirpose,  viz.,  to  confirm  or 
reject  the  resolution  passed  by  the  requisite  majority  at  the  first 
meeting.  Per  Ohitty,  L.  J.,  Wall  v.  London,  8fc.  Assets  Co.^  (1898)  2 
Ch.  469,  483. 

POLLS. 
How^  demand  As  appears  above,  the  declaration  of  the  chairman  is  made  conclusive 
for  made.  unless  a  poll  is  demanded  by  at  least  five  members.  This  means  five 
members  personally  present.  The  Queen  v.  Govt,  Stock  Co,,  3  Q.  B.  D. 
442 ;  Re  Haven  Co,,  20  0.  D.  161.  The  demand  neednot  be  in  writing. 
Phoenix  Electric,  48  L.  T.  260.  But  it  is  expedient  and  usual  to  make 
the  demand  in  writing,  and  it  should  be  handed  in  as  soon  as  the 
chairman  has  taken  the  sense  of  the  meeting  on  a  show  of  hands.  The 

demand  may  be  as  follows  : — "  The Company,  Limited.     We,  the 

under-signed  members  of  the  above-named  company  [holding  upwards 

of  shares  in  the  capital]  do  hereby  demand  a  poll  uj)on  the 

question  [now  before  the  meeting,  or'],  'That,  &c.,'  submitted  to  this 

meeting.     Dated  this day  of ." 

Granting  The  chairman,  having  ascertained  that  the  persons  demanding  the 

P^U*  poll  are  duly  qualified,  will  read  out  or  mention  the  demand,  and  will 
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state  that  be  grants  the  same,  and  will  fix  the  time  when  and  the  place 
where  the  poll  is  to  be  taken,  and,  if  necessary,  the  meeting  will  be 
adjourned. 

Whether  a  poll  can  be  taken  at  once— t.^.,  without  any  adjournment  How  poll 
— depends  on  the  regulations.  If  they  giye  express  authority  to  take  ^* 
the  poll  '^  either  at  once  or  after  an  adjournment,''  the  poll  can  be 
taken  accordingly ;  and  even  if  there  is  no  such  authority,  e.g.^  if  the 
poll,  as  in  Table  A,  is  to  be  taken  *'  in  such  manner  as  the  chairman 
directs,"  it  seems  that  where  voting  by  proxy  is  allowed  the  poll  may 
be  taken  at  once.  So  held  by  Kay,  J.,  in  Ckillington  Iron  Co,,  29  C.  B. 
159,  following  a  dictum  of  Lord  Denman  in  Reg.  y.  D^Oyly,  12  Ad.  & 
E.  158,  and  overruling  dicta  in  Horhury  Bridge  Co,,  11  C.  D.  109;  11 
C.  Div.  114,  which  case  was  explained  by  the  Oourt  of  Appeal  in 
Amoi  V.  United  African  Lands,  (1901)  1  Oh.  518.  See  also  Phcenix 
Electric  Co,,  49  L.  T.  260. 

If  the  company  has  many  shareholders,  it  is  not  unusual  to  appoint  Somtineers. 
scrutineers  to  take  the  poll,  and  some  articles  of  association  expressly 
require  such  appointment.  In  a  small  company  the  poll  is  often  taken 
by  the  chairman.  In  taking  the  poll  it  is  usual  to  cause  a  list  of 
members  to  be  made  out  from  the  register  with  six  colunms  headed 
thus — (1)  Names  of  Voters;  (2)  Number  of  Shares;  (3)  Number  of  List  of 
Votes ;  (4)  Observations ;  (5)  Votes  given : — ^For — ^Against.  members. 

At  the  time  appointed  for  taking  the  poll,  the  members  who  vote  Yotisg  on  a 
personally  will  come  up  to  the  voting  table  and  write  their  names  down  I^^- 
on  sheets  of  paper,  headed  **For"  or  "Against"  the  motion,  as  the 
case  may  be.  A  member  voting  as  proxy  for  another  will  write  down 
his  own  name  and  also  that  of  the  person  whose  proxy  he  is,  e,g,, 
"  John  Smith,  by  W.  Jones,  his  proxy  " ;  but  sometimes  it  is  arranged 
that  a  member  signing  his  own  name  shall  be  deemed  to  vote  for 
himself  and  for  all  those  whose  proxy  he  is. 

The  votes  having  been  taken,  the  chairman  or  scrutineers  will  enter  Entering 
them  in  the  list  of  voters,  in  the  column  **For"  or  "Against,"  as  the  ^®*^* 
case  may  be.  If,  on  reference  to  the  books  or  otherwise,  a  vote 
tendered  is  for  any  reason  found  to  be  invalid,  e,g,,  because  the  voter 
is  in  arrear  of  calls,  or  because  the  instrument  of  proxy  is  not  duly 
stamped,  or  was  not  deposited  in  time,  the  chairman  or  scrutineers 
will  reject  the  same  and  put  a  note  in  the  column  of  "  Observations," 
stating  the  reason  for  rejection. 

The  poll  having  been  closed,  the  numbers  will  be  added  up  and  the  Close  of  poll 
result  ascertained.    Where  scrutineers  have  been  appointed,  they  will  *^^  "port. 
make  a  report  in  writing  of  the  result  to  the  chairman.    Thus: — 

"The  Company,  Limited.     We,  the  undersigned,  being  the 

scrutineers  appointed  at  the  general  meeting  of  the  above-named 

company,  held  at ,  on  the of ,  on  the  motion,  *  That  the 

report  and  accounts  of  the  directors  be  adopted,'  and  having  taken  a 
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Declaration 
of  result. 


PreoautioDS 
aa  to  proxies. 


Members 
abstaining 
from  Toting. 


poll  at  the  company's  office  on  Monday,  the inst.,  hereby  report 

to  you,  as  the  chairman  of  the  said  meeting,  that  the  result  of  such 

poll  was  as  follows  : — 

Number  of  Vot€«. 

In  favoar  of  the  motion , 700 

Against  the  motion 327 

Majority  in  favour  of  the  motion  ...••.••• 373 

Dated  this of . 

jSoratineen. 

To ,  Esquire, 

Chairman  of  the  abore-mentioned  Meeting." 

If  desired,  the  report  may  show  the  **  number  of  personal  votes  in 
favour  of  the  motion,"  and  against,  and  number  of  votes  of  members 
voting  by  proxy  in  favour  of  or  against. 

The  chairman  will  then  state  the  result  to  the  meeting,  or  adjourned 
meeting,  as  the  case  may  be,  and  declare  that  the  motion  has  been 
carried  or  negatived. 

Where  a  poll  has  been  granted  to  be  taken  at  a  future  day  without 
any  resolution  adjourning  the  meeting,  the  result  of  the  poll  is  usually 
communicated  to  the  members  by  circular  or  advertisement. 

Where  a  member  proposes  to  vote  on  a  poU  as  proxy  for  another,  it 
should  be  ascertained — 

1.  That  the  shareholder  appointing  him  is   entitled    to  vote; 

tf.y.,  the  regulations  sometimes  provide  that  a  member  in 
arrear  of  calls  shall  not  vote,  or  that  new  members  shall  not 
vote  for  three  months. 

2.  That  the  proxy  is  competent  to  act  as  proxy ;  e.g.,  the  regu- 

lations sometimes  provide  that  a  shareholder  in  arrear  of 
calls  shall  not  vote  as  proxy  for  another,   or  that  only  a 
shareholder  shall  be  a  proxy. 
8.  That  the  instrument  appointing  the  proi^y  has  been  deposited 
in  due  time.     See  further.  Part  I.,  8th  ed.,  p.  599. 

4.  That  the  instrument  is  in  proper  form  and  is  duly  attested 

where  the  regulations  require  attestation. 

5.  That  the  instrument  is  duly  stamped. 

6.  That  notice  of  revocation  has  not  been  given. 

Questions  of  nicety  £udse  as  to  5.  See  tn/ra,  and  Part  I.,  pp.  275, 
601,  722,  and  McMullen  v.  Sir  Alfred  Hickman  Steamship  Co.^  18 
T.  L.  E.  650. 

Unless  the  regulations  otherwise  provide,  a  shareholder  who  is 
present  at  a  meeting,  but  abstains  from  voting  on  a  question  put  to 
the  meeting,  ought  not,  it  would  seem,  to  be  counted  as  voting  either 
way.  But  he  should  be  counted  at  meetings  to  pass  a  special  or 
extraordinary  resolution,  for  the  section  in  effect  so  provides. 
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VOTES  AND  PE0XIE8. 

The  number  of  Yotee  wHch  a  member  is  entitled  to  depends  on  the  Number  of 
regulations  of  the  company.     "In  default  of  any  regulations  as  to  ^<^^« 
voting  every  member  shall  have  one  vote."     Sect.  52  of  1862.    But 
generally,  it  is  provided  that  a  member  shall  have  one  vote  for  each 
share,  or,  at  any  rate,  a  number  of  votes  proportioned  to  his  shares ; 
and  very  commonly  it  is  provided  that  no  member  shall  have  more 
thaA  a  certain  number  of   votes,  e.y.,  fifty.      Where  this  is   so,  a  Distributmg. 
member  may  distribute  some  of   his  shares  among  his  friends  as 
trustees  for  him,  and  thus  increase  his  voting  power.     Stranton  Steel 
Co.,  16  Eq.  559  ;  Pender  v.  Luahington,  6  0.  D.  77. 

Very  commonly  (as  in  cl.  47  of  Table  A)  a  member  cannot  vote  Table  A, 
unless  he  has  been  possessed  (i.e.,  registered  in  respect)  of  the  shares  ^-  ^'^' 
for  three  months  before  the  meeting  at  which  he  proposes  to  vote. 
Unless  otherwise  provided,  this  does  not  prevent  voting  (at  any  rate, 
in  person)  at  an  adjourned  meeting  held  after,  though  the  original 
meeting  wias  held  within  the  three  months. 

Unless  the  regulations  authorize  voting  by  proxy,  votes  must  be  Wbenproxief 
given  personally.     For  usual  form  of  instrument  appointing  a  proxy,  allowed. 
seeTable  A,  cl.  51. 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  charges  every  instrument  stamp  on 
of  proxy  "For  the  sole  purpose  of  appointing  or  authorizing  a  proxy  proxies, 
to  vote  at  any  one  meeting  at  which  votes  may  be  given  by  proxy, 
whether  the  number  of  persons  named  in  such  instrument  be  one  or 
more,"  with  the  duty  of  Irf.,  and  any  other  instrument  appointing  a 
proxy  is  liable  to  a  duty  of  10«. ;  therefore  when  the  proxy  is  appointed 
for  more  than  one  meeting  or  for  a  year,  a  10«.  stamp  must  be  im- 
pressed. And  the  Act  contains  the  following  sections,  which  must  be 
carefully  borne  in  mind : — 

Seet.  80. — (1.)  Every  letter  or  power  of  attorney  for  the  purpoee  of  appointing  a 
proxy  to  Tote  at  a  meeting,  and  every  voting-paper  hereby  respeotivelj 
charged  with  the  duty  of  W.,  is  to  specify  the  day  upon  whioh  the 
meeting  at  which  it  is  intended  to  be  used  is  to  be  held,  and  is  to  be  avail- 
able only  at  the  meeting  so  specified,  or  any  adjournment  thereof. 
[This  paragraph  does  not  apply  where  a  10«.  duty  is  paid  as  above.] 

(2.)  The  said  duty  of  Id,  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  instrument  is  executed,  and  a  letter 
or  power  of  attorney  or  voting-paper  charged  with  the  duty  of  \d.  is  not 
to  be  stamped  after  the  execution  thereof  by  any  person. 

(3.)  Every  person  who  makes  or  executes,  or  votes  or  attempts  to  vote,  under  or 
by  means  of  any  such  letter  or  power  of  attorney  or  voting-paper,  not 
being  duly  stamped  [and  with  stamp  properly  cancelled :  see  sect.  8  of 
Stamp  Act,  1891],  shall  incur  a  penalty  of  60/.,  and  every  vote  given  or 
tendered  under  the  authority  or  by  means  of  any  such  letter  or  power  of 
attorney  or  voting-paper  shall  be  void. 

P.  3  B       .        . 
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Most  proxy  instruments  appoint  a  proxy  for  one  meeting  only,  and 
accordingly  require  a.  Id,  stamp. 

.Where  an  adhesive  stamp  is  used,  the  common  postagpe  and  inland 
revenue  stamp  is  of  the  right  description.  An  impressed  stamp  is 
much  to  be  preferred  to  an  adhesive  stamp,  for  if  the  former  is  used 
the  document  has  merely  to  be  signed,  but  if  an  adhesive  stamp  is 
used  there  is  considerable  danger  that  it  will  not  be  cancelled,  or  will 
not  be  effectually  cancelled,  and  in  such  case  the  instrument  is  void,  and 
any  person  attempting  to  vote  under  it  is  liable  to  a  hea^  penalty. 

In  order  to  cancel  the  adhesive  stamp,  the  person  signing  the  instra- 
ment  should  write  his  name  or  initials  on  or  across  the  stamp,  and  put 
the  true  date  of  signature  on  the  stamp.  The  stamp  will  not  avail  un- 
less he  does  this,  ''or  otherwise  effectively  cancels  the  stamp  and 
renders  the  same  incapable  of  being  used  for  any  other  instrument, 
or  for  any  possible  purpose."  See  Stamp  Act,  1891,  s.  8.  It  iB 
safer  to  put  the  initials  and  date.  A  mere  cross  or  mark  would  not 
render  the  stamp  incapable  of  being  used,  «.y.,  for  a  receipt.  But  see 
Mc Mullen  v.  Sir  Alfred  Hickman  Steamship  Co,,  18  T.  L.  R.  650. 

In  many  cases  the  instrument  concludes :  ''As  witness  my  hand 
this day  of ,'*  and  the  stamp  is  fixed  below  and  the  signa- 
ture written  across  it.  It  is  generally  considered  that  this  is  an 
effective  cancellation.     See  sect.  8  of  the  Stamp  Act,  1891. 

An  instrument  of  proxy  for  one  meeting  (duty  Id,)  may  be  signed 
with  a  blank  for  the  name  of  the  proxy  or  for  the  date  of  the  meeting, 
and  the  blank  may  be  filled  up  by  a  duly  authorized  person  before  the 
instrument  is  used.  Ernest  v.  Loma  Gold  Mines,  (1896)  2  Ch.  572. 
The  authority  may  be  express  or  implied.  Sending  the  instrument  to 
the  secretary  impliedly  authorizes  him  to  fill  up  the  blank. 

Upon  important  occasions  the  directors  or  some  of  the  members 
sometimes  send  out  stamped  proxy  papers  to  the  shareholders  for 
signature. 

,  The  propriety  of  paying  out  of  the  company's  funds  for  stampiiig 
and  issuing  such  proxies  has  been  questioned.  Studdert  y.  Orosvenor, 
83  0.  D.  528. 

'  A  shareholder  may  appoint  several  persons  altematiyely  as  his 
proxy,  rf.y.,  "A.,  and  failing  him  B.,  and  failing  him  C." 
,  -Ail  proxy  papers  ought  to  be  preserved  by  the  directors,  and 
indexed. 

Unless  otherwise  provided,  a  shareholder  may  vote  personally  at 
a  poll,  though  he  was  not  present  at  the  meeting  at  which  the  poll 
was  demanded.  If  a  shareholder  votes  personally  on  any  queeti(»it 
any  subsequent  vote  on  the  same  question  by  a  proxy  on  his  behalf 
is  void,  but  a  vote  by  a  proxy  is  not  nullified  by  a  subsequent  vote  at 
the  same  poll  by  the  appointor,  imless  the  instrument  is  so  framed 
that  personal  attendance  by  the  appointor  invalidates  it,  e.^.,  where  it 
says,  "  m  my  absence  to  attend  and  vote,"  &c. 
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ADJOUENMENT. 

The  regulatioiis  generally  empower  the  chairman  to  adjonm  a  Power  of 
general  meeting  with  the  sanction  thereof,  and  very  commonly  pro-  <^*i™**"- 
yide  that  no  poll  shall  be  demanded  upon  a  qnestion  of  adjournment, 
or  that  if  a  poll  is  demanded  upon  any  question  of  adjournment,  it 
9hall  be  taken  at  the  meeting  and  without  adjournment.     In  the  Poll  as  to 
absence  of  any  such  provision  it  would  seem  that  a  poll  may  be  adjoununent. 
demanded  on  the  question,  and  should  be  taken  then  and  there. 
Chillington  Iron  Co,,  29  0.  D.  159.     Unless  the  regulations  otherwise  Notioeof 
provide,  no  notice  need  be  given  of  an  adjourned  meeting,  for  as  *^^^^^®^ 
reg^ds  notice  it  is,  in  point  of  law,  considered  a  continuation  of  the 
original  meeting  {Scadding  ▼.  Lorant,  3  H.  L.  418)  ;  but  no  business 
can  be  Ixansacted  thereat  other  than  the  business  for  which  the 
original  meeting  was  convened.     Where  a  meeting  is  adjourned,  and  Deposit  of 
at  the  adjourned  meeting  a  poll  is  demanded,  the  question  sometimes  P^^®** 
arises  whether  a  clause  requiring  the  deposit  of  the  instrument  of 
proxy  before  the  meeting  (see  Clause  50  of  Table  A)  is  satisfied  by 
the  deposit  being  made  before  the  adjourned  meeting. 

It  would  seem  that  it  is  so  satisfied  unless  the  clause  is  otherwise 
dearly  expressed.    Part  I.  p.  599. 

A  chairman  has  no  power  prematurely  to  dissolve  a  meeting.     See  I^^matore 
National  Dwelling  Society  v.  Sgkes,  (1894)  3  Ch.  159.  dissolution; 

On  the  other  hand,  where  the  regulations  provide  that  the  chairman  Adjourned, 
may,  with  the  consent  of  the  meeting,  adjourn,  he  has  a  discretion, 
and  is  not  bound  to  adjourn  when  a  resolution  for  adjournment  is 
passed.     Salisbury  Gold  v.  Hathorn,  (1897)  A.  0.  268. 

As  to  the  commencement  of  the  winding-up,  see  sect.  130  and  notes,  Oommence- 
•upra,  pp.  720  .^,.y.  X^i-up. 


Notices  following  Resolution.  Form  708. 

In  the  matter  of  the  Ooy,  limtd.  Notice  for 

Grazetteof 
'  At  an  extraordinary  general  meeting  of  the  above-named  ooy,  duly  spedal 

convened,  and  held  at ,  on  the  day  of ,  the  following  .^^^  ^^^ 

special  resolution  was  duly  passed,  and  at  a  subsequent  extraordinary 
general  meeting  of  the  members  of  the  sd  coy,  also  duly  convened,  and 
held  at  the  same  place,  on,  &c.,  the  following  resolution  was  duly 
confirmed,  viz. :— "  That,  &c.*'  [set  it  ouf], 

\If  the  resolution  does  not  purport  to  appoint  liqrsy  add :  And  at  such 

kst-mentd  meeting  •***,  of ,  was  appointed  liqr  for  the  purposes 

of  the  winding-up.] 

Dated,  &c.  ^  Chairman. 

See  seot.  132  of  1862,  and  notes,  M^pm,  p.  721.  Noidce  for 

3  B  2  ^^^'''- 
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The  notice  for  insertion  in  the  0<u$Ue  most  be  signed  by  the  chairman  of  the 
meeting  at  which  the  special  resolution  was  confirmed,  or  at  which  the  extraordiniij 
resolution  was  passed,  as  the  case  may  be.  His  signature  must  be  attested  by  a 
witness. 

All  adyertisements  purporting  to  be  issued  in  pursuance  of  statutes  or  under 
orders  of  the  C!ourt,  unless  signed  by  an  official  of  Ck)urt  and  sealed,  should  be 
signed  by  a  solicitor  of  the  Supreme  C!ourt.    Kiog^s  Printers'  Directions. 

As  a  general  rule,  where  the  witness  to  a  signature  is  a  solicitor  whose  nam« 
appears  in  the  current  Law  L%$ty  no  further  evidence  for  insertion  is  required ;  bat 
the  Gazette  officials  reserve  the  right  of  calling  for  a  statutory  declaration  in  any 
case  where  they  may  deem  it  necessary. 


Form  704.  In  the  matter,  &c. 

Notice  for  At  an  extraordinary  general  meeting  of  the  members  of  the  above* 

extraordinary  nani©<i  coy,  duly  convened,  and  held  at ,  on  the day  of , 

resolution  to     the  following  extraordinary  resolution  was  duly  passed  : — 

wm   up.  ^j  That  it  has  been  proved,  &c.,  and  at  the  same  meeting of 

,  was  appointed  liqr  for  the  purposes  of  such  winding-up." 

Dated  this  — —  day  of . 

,  Chairman. 

As  to  this  notice,  and  its  authentication,  see  last  form. 


Form  706.  The Ooy,  limtd. 

At  extraordinary  general  meetings  of  the  above-named  ooy,  duly 
convened,  and  held  resply  on  the of and of ,  the 


Notice  to 

Joint  Stock      convened,  and  held  resply  on  the of and of 

Companies  of   subjoined  special  resolution  was  didy  passed  and  confirmed. 


resolution  to 
wind  up. 


Copy  of 
special  reso- 
lution for 
Registrar  of 
Joint  Stock 
Companies. 


**That,"  &c.  [set  it  out']. 


Chairman, 


A  copy  of  CFcry  special  resolution  must  be  printed  and  forwarded  to  the  Registrar 
of  Joint  Stock  Companies  (to  be  recorded  by  him)  within  fifteen  days  firom  the  date 
of  the  confirmation  of  the  resolution,  penalties  being  imposed  for  default.  See 
sect.  63  of  1862. 

Although  the  Act  does  not  in  terms  so  require,  it  is  usual  and  expedient  to  file 
with  the  Registrar  of  Joint  Stock  Companies  a  formal  notice  of  the  passing  of  an 
extraordinary  or  any  other  resolution  for  winding  up  a  company. 


Applications  to  the  Court 

It  does  not  necessarily  follow  that,  because  a  company  is  in  ootiTse  of  Toluntaiy 
winding-up,  any  application  will  haye  to  be  made  to  the  Court,  and  many  voluntaiy 
liquidations  are  carried  through  and  concluded  without  any  such  application  being 
made.  But  an  application  may  become  necessary  at  an  early  date,  e.g,^  for  the- 
purpose  of  restraining  actions  against  the  company,  or  fixing  the  liquidator's  remu* 
Deration,  or  for  examination  of  directors  or  misfeasance  proceedings,  and  this  is  there* 
f  re  considered  to  be  a  suitable  plaoief  f  Or  dealing  with  the  piooedia«  to  be  adopted 
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when  ihe  aid  of  the  Conrt  is  Teqniied.  Sect.  138  of  the  Aot  of  1862  enables 
the  Conrt  to  determine  *'  any  question  "  arising  in  the  yolnntaiy  winding-up,  and 
the  section  has  been  liberaUy  construed. 

The  following  are  some  of  the  matters  in  regard  to  which  applications  are  from  Mattbbs 
time  to  time  made  under  sect.  138  of  1862 :—  ^^^'^  ^^'^ 

Actioru  and  Proeeedings, — ^The  liquidator  can  take  and  defend  legal  proceedings  in  g^^^  ^33^ 
the  name  of  the  company  under  sects.  96  and  133  (7)  of  1862,  but  occasionally,  tf.^.,   Antions 
where  the  matter  involyed  is  considerable,  he  applies  for  the  sanction  of  the  Court. 
Sometimes  a  contributory  applies  for  liberty  to  take  proceedings  in  the  company's 
name,  and  a  creditor  may  now  apply.    See  sect.  25  of  1900,  supra. 

Carrying  on  Bunneta, — The  liquidator  can  carry  on  the  business  of  the  company,  Carrying  on 
so  far  as  may  be  necessary  for  the  beneficial  winding-up  of  the  same,  without  the  husinees. 
sanction  of  the  Conrt:   sects.  95  and  133  (7)  of  the  Act.    But  occasionally,  in 
important  cases,  he  applies  for  such  sanction. 

Borrowing. — The  liquidator  can  raise  money  upon  the  security  of  the  assets.    See  Borrowing, 
sects.  95,  133  (7).    And  the  power  is  not  uncommonly  exercised,  ^.y.,  in  order  to 
pay  off  secured  creditors,  to  provide  funds  to  carry  on  the  business,  &c.    Occa- 
sionally application  is  made  to  sanction  the   proceeding,   as  in  a  compulsory 
winding-up. 

Delivery  of  Bookie  Tapers^  and  Property. — "Where  a  liquidator  is  imable  to  gfet  Delivery  of 
possession  of    the  books,  papers,  or  other   property  of  the  company,  he  not  books,  «c. 
uncommonly  applies,  under    sects.    100,   138,   for  an   order  for  deliyery.     See 
Section  I.,  Chap.  XXVII.     Horbury  Bridge  Coal  Co.,  11  C.  D.  109. 

Bestraining  Actions  and  Broeeedinge.^Qee  Section  I.,  Chaps.  XXXIII.,  XXXV.       Bestraining 

Settling  List  of  Contribntoriee.—See  Form  766.  actions. 

Beeiifying  X«^.~See  Section  I.,  Chap.  XXXVIII.  a)ntribu. 

Making  and  enforcing  Calls.— Qee  Forms  769  et  seq,  tones. 

Enforcing  Payment  of  Debts   due  from  Contributoriss,  —  See    Section  I.,  Chap. 

xxxvni. 

Liberty  to  declare  and  pay  Dividends.See  Section  I.,   Chaps.  XXXVII.   and  Dividends. 

xxxvni. 

Adjudication  of  Disputed  Claims. — E.g.,  as  to  directors*  fees.     Central  de  Kaap 
Gold  Mines,  W.  N.  (1899),  216,  235.     See  Forms  745  et  seq. 

Compromises. — See  Section  I.,   Chap.  XL VI.,  and  infra,  p.   786,   and  itifra. 
Form  769. 

Service. — Applications  are  sometimes  made  as  to  service  out  of  the  jurisdiction  Service, 
or  substituted  service.    See  Section  I.,  Chap.  XIII. 

JSa^amimUion  and  Discovery  under  Sect,  115. — Such  applications  are  not  uncommon;  Private  eza- 
they  are  usually  made  by  the  liquidator,  especially  with  a  view  to  proceedings  under  mination. 
sect.  10  of  1890.     Gold  Co.,  12  C.  D.  77.    See  Section  I.,  Chap.  XLH. 

Taxation  of  Costs.— &ee  Section  I.,  Chap.  XLVII. ;  and  Forms  770  et  seq.  Taxation. 

Inspection  under  Sect.  166. — See  Section  I.,  Chap.  XII.    Applications  under  this 
section  are  not  uncommon. 

Proceedings  against  Directors  and  others,  under  sect.  10  of  1890,  are  by  no  means  Misfeasance, 
nncommon.    See  Gold  Co.,  ubi  supra,  and  Chap.  XLIV. 

Adjusting  Bights  of  Contributories. — GccasionBlly  application  is  made  to  the  Court  Surplus 
to  determine  the  rights  of  contributories  in  the  surplus  assets.    See  Eclipse  Gold  Msets. 
Mining  Co.,  17  Eq.  491 ;  and  Angleaea  Colliery  Co.,  2  Eq.  379  (on  appeal,  1  Ch.  656) ; 
Bridgewater  Navigation  Co.,  39  CD.   1 ;   Wakefield  Boiling  Stock  Co.,  (1892)  8  Ch. 
165 ;  New  Transvaal  Co.,  (1896)  2  Ch.  750 ;  and  Mutoseope  and  Biograph  Syndicate^    . 
(1899)  1  Ch.  896. 

Staying  Winding-up. — ^Upon  an  application  under  sect.  138,  the  power  given  by  Staying 
sect.  89  of  staying  proceedings  in  the  winding-up  may  be  exorcised.   The  applioatioti  winding-up. 
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Who  may 
apply. 


What 

qaestionB 

detennined. 


What  Court 
has  jurisdio- 
tion. 


Qemsbal 

PBAOnOB. 

Transfer  of 
applioatioiis. 


has  sometimes  been  made  by  petition.  South  Barrule  State  Quarry  Cb.,  8  Eq.  68S ; 
Bog  Mining  Co,,  36  W.  B.  347 ;  and  see  Part  I.,  8th  ed.,  pp.  1181  et  »oq.  But  even 
before  the  Rules  of  1903  orders  were  made  on  motion  {Ckmde$  Oo.  of  CkiUy  36  S.  J. 
693  ;  Great  Southern  of  Spain  Eail,  Co.,  00260  of  1894, 16  Jane,  1896)  and  cnigina^ 
summons.  Corunnay  Santiago  and  PenintuUtr  Eail,  Co.,  0216  of  1893  (Begr.), 
1  August,  1893.    And  as  to  the  present  praotioe,  see  infra, 

Seot.  138  of  1862,  which  occurs  in  Part  lY.  of  that  Act,  enables  **  the  liquidaton 
or  any  oontributory  [or  creditor:  sect.  26  of  1900}  of  the  company"  to  **  apply  to 
the  Court**  **  to  determine  any  question  arising  in  the  matter  of  such  [Tolontaiy] 
winding-up,  or  to  exercise  all  or  any  of  the  powers  which  the  Court  might  ezeraiie 
if  the  company  were  being  wound  up  by  the  Court,  and  the  Court,"  **  if  satisfied 
that  the  determination  of  such  question,  or  the  required  exercise  of  power,  will  be 
just  and  beneficial,  may  accede  wholly  or  partially  to  such  application,  on  such 
terms  and  subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make  such 
other  order  "  <*  as  the  Court  thinks  just." 

Best.  81  of  1862,  which  defined  '*  the  Court,"  is  repealed  by  sect.  33  of  1890,  and 
by  sect.  32  (2)  of  1890,  **  in  Part  lY.  of  the  Companies  Act,  1862,  and  in  this  Act, 
the  expression  '  the  Court,'  when  used  in  relation  to  a  company,  shall,  unless  the 
contrary  intention  appears,  mean  the  Court  haying  jurisdiction  under  this  Act  tQ 
wind  up  the  company." 

Therefore,  when  applications  to  the  Court  become  necessary  under  sect.  138  of 
1862,  they  will  be  made  to — 

(a)  The  High  Court  of  Justice ; 

(b)  The  Palatine  Court  of  Lancaster  or  Durham ;  or 

(c)  The  County  Court  having  winding-up  jurisdiction  according  to  the  sitoation 

of  the  registered  office,  and  the  amount  of  capital  of  the  company.  See 
Section  I.,  Chap.  LII. 

Apparently  the  County  Court  cannot  entertain  an  application  by  the  Board  of 
Trade  under  sect.  16  of  1890  in  a  voluntary  winding-up.    See  B.  177  of  1903. 

Seot.  3  of  1890  seems  to  enable  a  transfer  to  be  made,  from  one  Court  to  another, 
of  any  proceedings  in  a  voluntary  winding-up,  and  to  empower  a  County  Court 
to  state  a  special  case  where  an  application  to  such  Court  has  been  made  in  a  volan* 
tary  winding-up. 

Applications  in  a  voluntary  winding-up,  with  certain  exceptions,  should  be 
dealt  with  in  chambers  (see  B.  6  of  1904),  and  the  application  in  such  case  can  be 
made  by  summons  (B.  8  of  1904),  which  (unless  g^eneral  liberty  to  apply  has  been 
obtained)  [Form  716]  will  be  an  originating  summons,  and  a  duplicate  must  be  filed 
With  the  Begistrar.    See  Br.  11,  12,  13,  14  and  16  of  1904. 


Form  706. 

Notice  of 
motion. 


{Title  as  in  Forms  1  to  6.) 

Take  notice  \_as  in  Form  9], 

Dated  this day  of . 

To,  &c.  Tours,  &c.  A.  B.,  Solorfor  the  appUoant. 

As  to  the  praotioe  on  motions,  see  Section  I.,  Chap.  II. 


Form  707. 


{Title  as  in  Form  1.) 
[e.g,  0.,  of ,  the  liqr  of  the  above-named  coy]  within 


Formal  parts         Xiet  • 

^Jl^'^®""     eight  days  irfter  service  of  this  summons  on  him,  indusive  of  the  day 
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of  such  seryioe,  cause  an  appearance  to  be  entered  for  him  to  this  sect.  138  of 

summons  which  is  issued  upon  the  applioon  of ,  of ,  in  the         * 

county  of ,  [D.,  who  claims  to  be  a  contributory  of  the  above- 
named  coj]  for  an  order  that  [or  for  the  determination  of  the  follow- 
ing questions]  [^state  nature  of  appltcon]. 

This  summons  was  taken  out  by ,  of ,  solors  for  the  above- 
named  D. 

The  respondent  may  appear  hto  by  entering  appearance,  either 
personally  or  by  solor,  at  the  office  of  the  Eegistrar  (Companies 
Winding-up),  Bankruptcy  Buildings,  Oarey  Street,  London. 

Note. — Ji  the  respt  does  not  enter  appearance  within  the  time  and 
at  the  place  above-mentd,  such  order  will  be  made  and  proceedings 
taken  as  the  judge  (or  registrar)  may  think  just  and  expedient. 

A  10«.  companies  winding-up  stamp  impressed.  Preparation 

No  form  of  orig^inating  summons  is  given  by  the  rules  under  the  Act  of  1890,  and  of  summons, 
therefore  under  B.  201  of  1903  the  general  practice  of  the  High  Court  comes  in. 

B.  8.  0.  1883,  0.  LIY.  r.  4b  (Aug.  1894).— An  originating  summons  shall  be  in 
the  Form  No.  1,  A.  or  B.  [from  which  the  above  form  is  prepared],  or  in  the  Forms 
G.  or  H.  [see  Form  708,  infra],  Appendix  K,  to  these  Rules,  with  such  variations 
as  dreumstances  shall  require.  It  shall  be  prepared  by  the  applicant  or  his 
solicitor,  and  shall  be  sealed  in  the  Central  Office  [in  voluntary  liquidation,  the 
Begistrar^s  Office,  66,  Bankruptcy  Buildings],  and  when  so  sealed  shall  be  deemed 
to  be  issued.  The  person  obtaining  the  summons  shall  leave  at  the  Central  Office 
[see  aboye]  a  copy  thereof,  which  shall  be  filed  and  stamped  in  the  manner  required 
bylaw. 

A  oertlfioate  that  no  previous  proceedings  in  the  voluntary  winding-up  have  been 
taken  is  not  in  practice  required  to  be  produced  before  the  summons  is  sealed.  But 
seeAn.  Pr.  1904,  p.  742. 

The  summons  must  be  served  in  the  same  maimer  as  a  writ  of  summons.  An. 
Pr.  1904,  p.  742. 

On  the  first  originating  summons  in  a  voluntary  winding-up  the  order  may  give  General 
liberty  to  the  liquidator  or  any  contributory  to  apply,  in  which  case  subsequent  liberty  to 
application  may  be  made  by  ordinary  summons.     See  Form  716.  ^PPv* 


{Title  as  m  last  Form.)  Form  708. 


Let  all  persons  concerned  attend  at  the  office  of  the  Eegistrar  (Cos  Ex  parte 
Winding-up),  Bankruptcy  BuUdings,  Care;  Street,  London,  at  the  ^"^^^ 
time  appointed  in  the  margin  hereof,  on  the  hearing  of  an  applicon 

by {state  nature  of  applicon^.    This  siunmons  was  taken  out  by 

,  of ,  in  the  county  of ,  agents  for ,  of  &c.,  solors  for 

the  applicant. 

See  B.  S.  0.  1883,  0.  LTV.  r.  4b,  supra,  and  App.  K.,  No.  1  h. 

B.  8.  0.  1888,  0.  LIY.  r.  4d  (Aug.  1894).— The  day  and  hour  for  the  hearing  of  Fixing  time, 
an  ex  parte  summons  shall  in  the  Chancery  Division  be  fixed  at  the  chambers  of  the 
judge  to  whom  the  matter  is  assigned  on  production  of  the  originating  summ<niB. 
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Form  709.  [  Title  as  in  Form  1.] 

Praecipe  for  Enter  an  appearance  for  A.  B.,  an  alleged  contributory  [or  tu  the 

onfl^aSnff      ^^^^  ^^V  ^^1  ^^  *^®  above  matters.     Dated  the day  of ,  19 — . 

summons.         (Signed)  X.  Y.,  of  No.  — , Street,  London,  E.O.,  whose  address 

for  service  is  No.  — , Street,  London,  E.O. 

[If  the  address  he  beyond  three  miles  from  the  Royal  Courts  of  Justice^ 
an  address  for  service  within  three  miles  thereof  must  also  he  givenJ] 

Agent  for  L.  K.,  of ,  Solor  for  the  sd  A.  B. 

A  28.  impressed  companies  winding-up  stamp. 

The  parties  served  with  an  originating  summons  shall,  except  as  hereinafter 
provided,  hefore  they  are  heard,  enter  appearances  in  the  [reg^trar's]  office  and 
give  notice  thereof.  A  party  so  served  may  appear  at  any  time  before  the  hearing 
of  the  summons.  If  he  appears  at  any  time  after  the  time  limited  by  the  sammons 
for  appearance  he  shall  not,  unless  the  Court  or  judge  shall  otherwise  order,  be 
entitled  to  any  further  time  for  any  purpose  than  if  he  had  appeared  according  to 
the  summons.    R.  S.  0.  1883,  Ord.  LIV.  r.  4c  (Aug.  1894). 

For  notice  of  appearance,  see  next  form. 


Form  710. 

Notice  of 
appearance. 


[TitU.'] 

Take  notice  that  I  have  this  day  entered  an  appearance  at  the  office 
of  the  Eegistrar  (Cos  Winding-up),  Bankruptcy  Buildings,  Carey 
Street,  London,  to  the  originating  summons  in  this  matter  dated  the 

day  of ,  19 — ,  for  A.  B.,  the  [or  a]  respondent  to  the  sd 

summons.     Dated  the  day  of  ,    19 — .     (Signed)  X.  Y., 

of ,  Agent  for ,  of ,  Solor  for  the  sd  A,  B. 

See  Ord.  LIV.  r.  4c,  supra. 


Form  711. 

Notice  of 
appointment 
to  near 
originatiDg 


Service  of 
notice. 


[Title  as  in  Form  1.] 

To  [insert  name  of  respondent'].  Take  notice  that  yon  are  required 
to  attend  at  the  office  of  the  Eegistrar  (Cos  Winding-up),  Bankruptcy 

Buildings,  Carey  Street,  London,  on  the day  of ,  19 — ,  at 

o'clock  in  the noon,  for  the  hearing  of  the  orig^inating  sum- 
mons issued  herein  on  the day  of ,  19 — ,  and  that  if  you  do 

not  attend  in  person  or  by  solor  at  the  time  and  place  mentd,  such  order 
will  be  made  and  proceedings  taken  as  the  judge  [or  registrar]  may 
think  just  and  expedient.     (Signed)  X.  T.,  Solor  for  the  Applicant. 

B.  8.  0. 1888,  0.  LIV.  r.  4d  (Aug.  1894).~The  day  and  hour  for  attendance 
under  an  originating  summons,  to  which  an  appearance  is  required  to  be  entered, 
shall,  after  appearance,  be  fixed  by  notice,  sealed  with  the  seal  of  the  [registrar's 
office].  Such  notice  shall  be  in  Form  No.  Ir,  Appendix  K.  The  notice  shall  be 
seryed  on  the  defendant  or  respondent  by  deliyering  a  copy  thereof  at  the  addrat 
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for  Bervioe  named  in  the  memorandom  of  appearanoe  of  Buoh  defendant  or  respon- 
dent, not  less  than  fonr  dear  days  before  the  return  day. 

B.  8.  0.  1883,  0.  XITT.  r.  15  (Hot.  1898).— Where  a  defendant  or  respondent  FaUure  to 
to  an  originating  summons  to  which  an  appearance  is  required  to  be  entered /atTf  &PP®^* 
to  appear  within  the  time  limited,  the  plaintiff  or  applicant  may  apply  to  the  Court 
or  a  judge  for  an  appointment  for  the  hearing  of  such  summons ;  and  upon  a  ofrti' 
fcaU  that  no  appearance  has  been  entered,  the  Court  or  a  judg^e  shall  appoint  a 
time  for  the  hearing  of  such  summons,  upon  such  conditions  (if  any)  as  they  or  he 
shall  think  fit. 

The  practice  in  cases  in  the  Central  Office  is  stated  in  An.  Pr.  (1904)  744 ;  but  in 
cases  before  the  winding-up  judges,  as  appearances  are  entered  in  the  office  of  the 
reg^istrar,  no  certificate  of  non-  appearance  is  required.  When  no  appearance  has 
been  entered  and  the  time  has  expired,  an  appointment  is  gfiven,  and  notice  thereof 
is  iflsued  in  accordance  with  Form  711.  The  notice  may  be  served  upon  the  re- 
spondent in  default  by  filing  it.  See  R.  S.  C,  O.  LXYII.,  r.  4;  and  An.  Fr. 
(1904)  743. 

Evidence  and  Order. 

The  evidence  is  by  affidavit.    See  R.  16  of  1903  and  Sect.  I.,  Chap.  XII. 
Ab  to  the  order,  see  Sect.  I.,  Chap.  11. 


Upon  the  applicon  by  summons  dated,  &c.,  of  G.,  of  &c.,  the  liqr  in   Fonn  712. 
the  voluntary  winding-up  of  the  above-named  coy,  and  W.,  the  appli-  OrderfOT 
cants  named  in  the  originating  simimons  in  this  matter  dated,  &c.,  and  substituted 
upon  hearing  the  solors  for  the  applicants  and  upon  reading  the  sd  suimnons. 
originating  summons  and  the  a£Et  of  &c.,  It  is  ordered  that  the  pub- 
lication by  advertisement  in  the  form  set  forth  in  the  schedule  hto  of 
the  originating  summons  issued  in  this  matter  on  the  10th  Aug.  1898, 
and  of  this  order,  once  in  the  Timez  and  once  in  the  Coventry  Herald 
newspapers,  be  deemed  good  service  of  the  sd  originating  simimons 
on  H.,  one  of  the  respts  to  the  sd  summons. 

The  Schedule. 

To  H. -,  late  of,  &c.    Take  notice  that  on  the  10th  Aug.  1892, 

an  originating  summons  was  issued  in  the  High  Ct  of  Justice  (Cos 

Winding-up),  In  re  the  matter  of  the Coy,  Limtd  (00265  of  1898), 

that  by  such  sunmions  you  are  required  within  eight  days  of  the 
service  thof  on  you,  inclusive  of  the  day  of  such  service,  to  cause  an 
appearanoe  to  be  entered  for  you  to  the  sd  summons  which  is  issued 
on  the  applicon  of,  &c.,  for  an  order  that  [Jbllow  words  of  eummone\. 
And  take  notice  that  by  an  order  in  the  same  matter  dat^d  the  24th 
Oct.  1898,  it  was  ordered  that  publication  by  advertisement  of  the  sd 
originating  summons  and  of  that  order,  once  in  the  Timee  and  once  in 
the  Coventry  Herald  newspapers,  should  be  deemed  good  service  of  the 
sd  originating  summons  upon  you. 
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And  take  notice  tliat  you  may  appear  hereto  by  entering  an  appear- 
ance either  personally  or  by  solor  at  the  Cos  (Winding-up)  Office, 
Bankruptcy  Buildings,  Carey  Street,  London,  W.C.,  and  that  if  you 
do  not  enter  an  appearance  within  the  time  and  at  the  place  abore 
stated  such  order  will  be  made  and  proceedings  taken  as  the  judge 
may  think  just  and  expedient.  Dated,  &c.  IName  and  address.^ 
Applicant's  solors.  Diamond  Jubilee  Syndicate  No.  2,  Hood,  Beg., 
Oct.  24,  1898. 


Perm  718. 

Order  for 
liquidator  to 
ffiye  seourity 
for  costs  of 
originating 
snnunonB. 


Upon  the  applicon  by  summons  dated,  &c.,  and  upon  hearing  the 
solors  for  the  applicant,  and  for  the  liqr  of  the  aboye-named  coy,  and 
Upon  reading  the  originating  simimons  of  L.,  of,  &o.,  chartered 
accountants,  the  liqr  of  the  above-named  coy,  issued  on  the  9th  March, 
1892,  and  the  aSt  of  &c.,  It  is  ordered  that  pursuant  to  sect.  69  of  the 
Cos  Act,  1862,  the  above-named  coy,  the  Q.  &c.  Coy,  Limtd,  and  L,, 
the  sd  liqr  of  the  sd  coy,  do  procure  some  sufficient  ponon  on  his 
behalf  to  give  security  by  bond  to  M.,  the  respt  to  the  sd  originating 
summons,  in  the  penalty  of  50/.  conditioned  to  answer  costs  in  case  any 
shall  be  awarded  to  be  pd  by  the  sd  coy  to  the  applicants,  and  until 
such  security  is  given  all  further  proceedings  in  the  sd  matter  be 
stayed.  Queensport  Brick  and  Tile  Co.,  1892,  Q.  592,  North,  J., 
2drdMar.  1892. 

See  sect  69  of  1862. 


Order  on 
another 
applicant  to 
give  security , 


Form  713a.  Upon  applicon  of  voluntary  liqr.  Order  that  the  sd  L.  do,  on  or 
before,  &c.,  procure  some  sufficient  person  on  his  behalf  to  give^ 
security  according  to  the  course  of  this  Ct  by  bond  to  the  sd  W.  in  the 
penal  simi  of  20L  conditioned,  &c.  [as  above].  But  the  sd  L.  is  to  be 
at  liberty,  instead  of  giving  any  such  security,  to  lodge  in  Ct  as 
directed  by  the  lodgment  schedule  hereto  the  sum  of  20/.  And  order 
that  unless  such  securiiy  be  given  or  lodgment  made,  and  notice  thof 
given  to  the  applicant's  solor  on  or  before,  &c.,  the  sd  L.  do  not  take 
any  further  proceeding  in  this  matter  without  the  further  leave  of  the 
Ct.  And  order  that  the  applicant  be  at  liberty  to  make  such  applica- 
tion for  further  security  as  he  may  be  advised.  Bishopsgate  Syndicate^ 
Hood,  Eeg.,  Feb.  23rd,  1899. 


Form  714.       Upon  the  applicon  by  originating  summons  dated  the  — ^th ^ 

v^^Hitory        1900,  by  A.  B.  of,  &c.,  the  liqr  in  the  voluntary  winding-up  of  the 
wnads  toibit  aboT»-Aamfid  coy,  and  upon  hearing  tfaip  mAfin  toot  the  applioaiuk,  and 
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upon  reading  the  said  originating  summons  in  the  London  Gazette,  order  on 
dated  the  &c.,  containing  a  notice  of  the  passing  of  the  resolutions  for  ^^^^^^ 
the  voluntary  mnding-up  of  the  sd  coy  and  of  the  appointment  of  the 
applicant  as  liqr  thof,  and  the  afft  of,  &c.,  and  the  exhibits  therein 
required,  It  is  ordered,  &c. 


Upon  the  applicon  of  the  aboye-named  coy,  by  summons  dated  the   Form  715. 
7th  April,  1877,  and  upon  hearing  the  solors  for  the  applicants,  and  5rd^ 


^ — ,  — .,f  ««^  ^^^^  »^^.»Q   v^^  „w*w*w  s.^*   — ^  ^^^**ww-*«w,  ™^  urder  giving 

upon  reading  the  London  Gazette  of  the  10th  of  April,  1877,  publishing  general 
notice  of  a  general  meeting  of  the  members  of  the  said  coy  held  on  ^n^^ 
the  16th  of  March,  1877,  at  which  it  was  resolved  that  the  said  coy 
should  be  wound  up  voluntarily,  and  also  appointing  Messrs.  L.  and  D. 
liqrs  of  the  said  coy,  and  passing  certain  other  special  resolutions,  and 
notices  of  an  extraordinary  general  meeting  of  the  members  of  the 
sd  coy  held  on  the  6th  of  April,  1877,  confirming  such  resolutions, 
Order  that  the  sd  liqrs  or  any  contributories  of  the  sd  coy  may,  from 
time  to  time,  apply  to  this  Ct  to  determine  any  question  arising  in  the 
winding-up  of  Ihe  sd  coy,  and  to  exercise,  as  respects  the  enforcing  of 
calls,  or  in  respect  of  any  other  matter,  all  or  any  other  powers  which 
this  Ct  could  or  might  exercise  if  the  sd  coy  was  beiog  wound  up  by 
the  sd  Ot.  And  order  that  such  proceedings  be  taken  for  the  purpose 
of  ascertaining  and  adjudicating  upon  the  debts  of  and  claims  upon 
the  sd  coy  as  the  judge  shall  direct.  -  Argentine  Tramways  Co., 
Hall,  V.-C,  17th  April,  1877.    A.  687. 

An  order  gfiving  liberty  to  apply,  as  aboye,  or  as  in  the  next  form  which  is  more 
modem,  is  sometimes  made  on  the  application  of  the  liquidator.  The  object  is  to 
facilitate  applications  to  the  Court  by  avoiding  the  necessity  of  taking  out  an  origi- 
nating summons,  whenever  application  by  summons  has  to  be  made.  Where  such 
an  order  has  been  made,  application  can  be  made  by  ordinary  summons.  Such 
orders  have  been  found  to  be  very  convenient  in  actual  practice,  and  they  save  a 
good  deal  of  expense  and  time. 

See  also  London  and  Aaiatie  Co,,  Malins,  Y.-C,  12th  Deo.,  1876.    B.  1960. 


Upon  the  applicon  by  originating  summons  dated,  &c.,  of  B.  H.,  the   Form  716. 
liqr  in  the  voluntary  winding-up  of  the  above-named  coy,  and  upon  AjioSot] 
hearing  the  solors  for  the  applicant,  and  upon  reading,  &c..  It  is  ordered 
that  the  sd  liqr  or  any  contributory  of  the  sd  coy  be  at  liberty  from 
time  to  time  to  apply  to  the  Ot  to  determine  any  question  arising  in 
the  winding-up  of  the  sd  coy,*  and  to  exercise  as  respects  the  enforcing 


*  The  object  of  such  an  order  is  to  allow  the  further  applications  to  be  made  by 
ordinarj  munmanB ;  and  see  Form  716. 
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of  calls  or  in  respect  of  any  other  matter  all  or  any  of  the  powers-irliidi 
the  Ct  could  or  might  exercise  if  the  sd  coy  was  being  wound  up  by  the 
Ot.  African  Gold  Concessions  and  Development  Co,  (0091  of  1697), 
Hood,  Eeg.,  April  29th,  1897. 


Perm  717. 

Representa- 
tion order. 


Upon  the  applicon  by  summons,  dated  &c.,  of  A.  and  B.,  the 
applicants  named  in  the  originating  notice  of  motion  in  these  matters, 
dated  &c.,  and  upon  hearing  the  solors  for  the  applicants  and  for  the 
coy,  and  S.  and  K.,  the  liqrs  of  the  above-named  coy,  and  upon  reading 
the  sd  notice  of  motion  in  the  London  Gazette,  dated  &c.  and  the  afft 
of  &c.,  and  the  parties  appearing  herein  consenting  to  S.  being  the 
person  to  be  appointed  as  hnftr  directed,  It  is  ordered  that  8.,  one  of 
the  liqrs  of  the  above-named  coy,  and  one  of  the  respts  named  in  the 
sd  notice  of  motion,  and  a  debenture-holder  of  the  sd  coy,  be  appointed 
to  represent  on  the  hearing  of  the  sd  motion  all  the  debenture-holders 
of  the  coy  who  have  assented  to  the  agreemt  for  sale  and  reconstructioD, 
dated  &c.,  referred  to  in  the  sd  notice  of  motion,  and  to  defend  the  sd 
motion  on  their  behalf.  Metal  Reduction  Syndicate,  Limtd,^  00173  of 
1892.     Eeg.,  2nd  Dec.  1892. 


Form  718. 

Order  for 
oross-exami- 
nation  on 
affidavits 
before 


Upon  the  applicon  of  L.  and  W.,  two  of  the  contributories  of  the 
above-named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  solors 
for  the  applicants  and  for  E.,  the  liqr  in  the  voluntary  winding-up  of 
the  above-named  coy,  and  upon  reading  the  originating  summons 
issued  in  this  matter  by  said  E.  on,  &c..  Order  that  the  applicants  be 
at  liberty  to  cross-examine  E.  [viz,,  the  liqr^,  of  &c.  upon  the  two 
several  affts  made  by  him  in  the  matter  of,  &c.,  and  resply  filed,  &c., 
£.,  of  &c.,  upon  the  a£Et  made  by  him  in  the  same  matter  and  filed,  &c, 
and  H.  of,  &c.,  upon  the  afft,  &c.,  the  sd  E.  having  giyen  notice 
to  the  applicants  to  read  the  sd  afiN;s  upon  the  hearing  of  the  sd 
originating,  &c.  And  it  is  ordered  that  such  cross-examination  he 
taken  before  one  of  the  examiners  of  the  Ct.  And  it  is  ordered  that 
the  sd  E.,  B.,  and  H.  resply  attend  for  cross-examination  before  the 
sd  examiner  at  such  time  and  place  as  the  sd  examiner  may  appoint, 
And  that  the  sd  E.  shall  not  be  at  liberty  to  use  or  read  any  such  afft, 
the  deponent  to  which  shall  not  attend  as  afsd,  as  evidence  on  the 
hearing  of  the  sd  originating  summons. 

.  The  above  form  is  taken  in  sabstanoe  from  Mtx%C€m  Tobacco  Flantatiom  (00224  of 
1896),  Vaughan  Williams,  J.,  at  Chambers,  18th  Deo.  1895. 
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Upon  the  applicon  by  stimmons,  dated  &c.,  of  S.,  the  liqr  in  the    Form  719. 
voluntary  mnding-up  of  the  above-named  coy,  and  upon  hearing  &c.,  OrdOTfor 
and  upon  reading  the  afPts  of  &o.     Order  that  the  applicant  be  at  oross-exami- 
liberty  to  cross-examine  A.  and  W.  upon  their  sd  afEts  resply  filed  in  ^^^^t's 
this  matter  on  &c.,  and  that  the  respt  be  at  liberty  to  cross-examine  TiritDesses  and 
the  sd  S.  upon  his  afft  filed  in  this  matter  on  &c.,  and  that  such  o«  applicant  in 
'     J.'       -»         1        .  r>,  -»     1        ..,  Open  Court  on 

cross-exammation  be  taken  m  open  Ct  on  the  hearing  of  the  summons  hearing  of 

issued  herein  dated  &c.,  And  it  is  ordered  that  unless  the  sd  A.  ^^Mnons. 
and  W.  appear  for  the  purpose  of  such  cross-examination,  the  sd  &c. 
shall  not  be  at  liberty  to  read  or  use  the  afft  deposed  to  by  the  de- 
ponent not  so  appearing  as  evidence  in  this  matter  without  the  special 
leave  of  the  Ot.  Anglo- Continental  Corp,  of  Western  Australia^  00153 
of  1898.    Hood,  Eeg.,  Nov.  4,  1898. 


Upon  the  applioon  of  K.,  of,  &o.,  the  liqr  of  the  ahove-named  coy,  bj  smnmona    Form  720. 
dated,  &c.,  and  upon  hearing,  &o.,  and  reading  the  originating  sommons  issued  in  ^r~^     I 
this  matter  dated,  &c.,  the  London  Gazette  dated,  &c.,  the  two  several  affts,  &o.,  It  cross-exami- 
is  ordered  that  C.  and  S.  do  resplj  attend  before  the  Regr  (Ck)s  Winding-up)  at  the  nation  and  for 

Bankruptcy  Buildings,  Carey  Street,  London,  on  day,  the day  of ,  discovery  of 

1893,  at  &c.,  for  the  purpose  of  being  resplj  cross-examined  on  their  sd  afiPts  resply  ^^^^i^^^™* 
filed  in  these  matters  and  hnbefore  mentd.  And  it  is  further  ordered  (bj  consent) 
that  such  cross-examination  shall  be  taken  by  a  shorthand  writer,  and  that  the 
costs  thof  ^hall  be  included  in  the  costs  of  this  matter.  And  it  is  further  ordered 
that  the  sd  respt  C.  do  produce  the  sd  S.  for  cross-examination  before  the  sd  Begr 
accordingly.  And  it  is  further  ordered  that  unless  the  sd  C.  attend  for  cross- 
examination  as  afsd,  and  unless  the  sd  C.  be  produced  for  cross-examination  as 
afsd,  the  sd  respt  0.  shall  not  be  at  liberty  to  read  or  use  the  sd  affts  as 
eridence  in  these  matters  without  the  special  leave  of  the  Court.  And  it  is  further 
ordered  that  the  respt  C.  do,  within  seven  days  after  the  service  of  this  order, 
make  and  file  a  full  and  sufficient  aSt  stating  whether  he  has  or  has  had  in  his 
possession  or  power  any  and  (if  any)  what  documents  relating  to  the  matters  in 
question  the  subject  of  the  sd  originating  summons  hnbfore  mentd,  and  accounting 
for  the  same.  [Order  for  production  of  doeumentt,  and  liberty  to  inspect^  perus$  and 
copy,"]  And  it  is  further  ordered  that  the  sd  respt  C.  do  produce  the  same  upon 
any  examination  of  witnesses  in  these  matters,  and  at  the  hearing  of  the  sd 
originating  summons,  as  the  applicant  shall  require.  And  the  applicant  is  to  be 
at  Uberty  to  make  such  further  applicon  as  to  all  or  any  of  the  documents  mentd 
in  such  afft  as  he  shall  be  advised.  And  it  is  further  ordered  that  the  time  within 
which  the  applicant  file  his  evidence  in  reply  be  extended  imtil  fourteen  days  after 
the  cross-examination  hinbfore  mentd  shall  have  taken  place  and  the  sd  afft  of 
documents  shall  have  been  filed.  And  it  is  further  ordered  that  the  originating 
summons  herein  shall  not  be  in  the  judge's  court  list  for  hearing  until  seven  days 
after  completion  of  the  applicant's  evidence  in  reply.  Governor  f  Co.  of  Antieoeti^ 
00147  of  1893.    Reg.,  8th  Feb.,  1893. 

Stay  6f  Winding-np. 

The  Court  has  jurisdiction  under  ss.  89,  138,  to  stay  the  winding-up  and  thu0 
allow  the  company  to  resume  business,  and  many  orders  have  been  made  accord- 
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inglj.  See  Sonth  BarruU  Co.,  8  Eq.  688  ;  J2#  Titian  Co.,  86  W.  B.  347  ;  JBU  CkifwtU, 
i  T.  L.  B.  308.  For  form  of  petition  under  Order  of  Not.  1862,  see  Part  L,  8th  ed., 
p.  1181 ;  and  for  order  to  stay,  ibid,  p.  1183,  and  Form  721,  it^fra;  and  for  order  to 
stay  made  on  an  originating  summons  in  Yoluntary  winding-up,  see  Conmnay  |f. 
Co.,  0215  of  1893.  Reg.,  Ist  Aug.  1893.  The  form  of  petition  referred  to  win 
form  a  useful  basis  for  an  affidavit  in  support  of  an  application  to  stay,  whidi 
should  now  be  made  by  originating  summons.    See  lupro,  p.  742. 


Form  721.       Upon  motion  on  the ,  and  on  this  day  made  nnto  this  Ct  by 

Order  to  stay  counsel  on  behalf  of  T.  and  P.,  the  liqrs  and  also  contributories  of  the 
I2!l^!l^«  above-named  coy,  and  upon  reading  the  orders  dated  resply,  &c,  the 
•,«  "*"■""  joint  a£Et  of  the  sd  T.  and  P.  filed,  &c.,  The  Ct  doth  order  that  all 
further  proceedings  in  the  voluntary  winding-up  of  the  above-named 
coy  be  stayed.  Oreat  Southern  of  Spain  Rail.  Co.  (00250  of  1894), 
Eomer,  J.,  for  Yaughan  Williams,  J.,  15th  June,  1896.  See  also  order 
in  Turner  Pneumatic  Tyre  Co.,  Yaughan  Williams,  J.,  18th  July,  1896. 
And  see  orders  in  Chamber  Colliery  Co.,  Cozens-Hardy,  J.,  26th  April, 
1900;  and  Aubrey  Seaman  Sf  Co.  (00410  of  1900),  Hood,  Begr., 
20th  Dec.  1900. 


winding-up^ 


Supenrision  Order. 

Occasionally  it  may  be  desirable  for  a  liquidator  to  petition,  or  to  obtain  some 
friendly  creditor  to  petition,  for  a  supervision  order.  In  the  fonner  case  tiie 
petition  will  be  in  the  name  of  the  company,  and  the  petition  need  not  state  that 
the  company  is  applying  by  its  liquidator  or  join  him  as  a  co-petitioner  or 
respondent.  Caledonian  Mineral  Oil  Co.,  Yaughan  Williams,  J.,  24th  March,  1897. 
The  practice  down  to  and  including  the  making  of  the  order  is  the  same  as  that  in 
respect  of  proceeding^  for  a  oompnlsory  order.  See  Section  I.,  Ohape.  I.  to  DL 
As  to  the  form  of  order  and  subsequent  proceedings,  see  Section  HE.  Such  an 
order  tends  to  prevent  a  subsequent  compulsory  order  being  made,  but  oreditocB 
have  now  the  right  without  it  to  apply  in  the  liquidation  for  directions  to  the 
liquidator.    See  sect.  26  of  1900. 

As  to  liquidator  petitioning  for  a  supervision  order  in  case  of  creditorB  threatening 
proceedings,  see  Zoodone  Co.,  68  L.  J.  Ch.  466. 

It  must  be  remembered  that,  if  a  supervision  order  is  made  on  a  oreditor's 
petition,  although  the  previously  incurred  oosts  of  the  liquidator  are  payable  in 
priority  to  those  of  the  petitioner  in  obtaining  the  supervision  order,  the  last  named 
costs  have  priority  over  the  subsequently  incurred  oosts  of  the  liquidator.  New 
York  Exchange  Co.,  (1893)  1  Ch.  371. 

A  creditor  cannot  obtain  a  supervision  order  unless  he  possesses  all  the  qaalifiea- 
tions  required  of  a  creditor  petitioning  for  a  oompnlsory  order.  Bemk  rf  Smtk 
Australia  (1),  (1894)  3  Ch.  722. 


Inspection  of  Books. 

As  to  the  books  being  ^denoe,  see  sect.  164  of  1862,  supra. 
"■  In  a  voluntary  winding-up  a  oontributory  is  entitled  to  lee  that  the  list  ol 
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QOntribatorieB  has  been  righilj  settled,  and  .f6r  that  purpose  to  inspeot  by-  bis 
solicitor  and  an  accountant  the  books  and  documents  of  the  company  at  all  reason^ 
able  times  ux>on  giving  reasonable  notice,  but  before  doing  so  he  must  pay  the 
amount  of  his  calls  into  Court.     London  Bank  of  Scotland,  W.  N.  (1867)  114. 

The  summons  is  under  sects.  138  and  166  of  1862.  Ibid,  And  the  application 
must  be  made  with  a  view  to  the  more  beneficial  winding-up  of  the  company ,  and 
not  for  a  collateral  object,  e.g.,  obtaining  discovery  to  enable  individual  share- 
holders to  bring  actions  against  the  directors  or  promoters.  Iforth  Brazilian  Sugar 
Factories,  37  C.  D.  83. 

But  the  right  of  a  member  of  the  outside  public  to  inspeot,  under  sect.  32  of  the 
Act,  disappears  on  a  voluntary  winding-up  commencing  {Kent  Coalfields  Syndicate, 
(1898)  1  Q.  B.  754),  and  he  cannot  obtain  an  order  under  sect.  166,  which  is 
confined  to  creditors  and  contributories.  Creditors  can  obtain  inspection,  as  they 
have  now  a  loeits  standi  to  apply  under  sect.  138.  See  sect.  26  of  1900.  And  see 
Sect.  I.,  Chap.  XII. 


Upon  the  applicon  of  L.,  of ,  a  contributory  of  coy,  and  upon    Form  722. 

heeuing  the  solors  for  the  applicant  and  for  A.,  the  liqr  of  ed  coy,  Order  for 
and  upon  reading'  the  London  Gazette  dated  13th  Sept.  1878,  con-  inspection  in 
toining  an  advertisement  of  the  resolution  to  wind  up  the  sd  coy  ^^^^^jip. 
voluntarily,  the  afft  of  P.,  filed,  &c.,  Order  that  the  sd  A.  do,  within 
seven  days  from  the  date  of  the  service  of  this  order,  produce  for  the 
inspection  of  the  sd  L.,  his  accountants,  solors  and  agents,  at  the 

office  of  the  sd  A.,  situate  at ,  or  elsewhere,  all  books,  papers, 

and  other  documents  of  the  sd  coy  in  his  possession  or  power  as  such 
liqr  as  afsd,  except  business  books,  after  the  sale  of  the  sd  assets  to  S. 
And  order  that  the  sd  L.  and  his  accountants,  solors  and  agents,  shall 
be  at  liberty  to  take  copies  of  any  of  the  sd  books,  &c.,  and  extracts 
therefrom  at  the  expense  of  the  applicant.  Silber  Light  Co,^  Malins, 
V.-O.,  13th  Dec.  1878.    B.  2247. 


Upon  the  applicon  of  A.,  the  person  by  whom  the  originating   Form  723. 
summons  herein  was  issued,  and  upon  hearing  the  solors  for  the  Orderfor 
applicant  and  for  8.,  the  voluntary  liqr  of  the  above-named  coy,  and  production 
upon  reading  the  sd  originating  summons  and  the  aflFt  of,  &c.,  It  is  ^docra^te^ 
ordered  that  the  sd  S.,  the  voluntary  liqr  of  the  coy,  do  at  all  reason-  in  possession 
able  times,  upon  reasonable  notice,  produce  at  his  office,  situate  at,        ^         '* 
&c,  the  documents  in  the  schedule  at  the  foot  hereof,  admitted  by  the 
sd  8.  to  be  in  his  possession  or  power.    And  the  applicant,  his  solor 
and  agents,  are  to  be  at  liberty  to  inspect  and  peruse  the  documents 
BO  produced,  and  to  take  copies  and  extracts  therefrom  as  the  appli- 
cants shall  be  advised  at  their  expense.    And  it  is  ordered  that  the  sd 
8.  do  produce  the  same  documents  upon  any  examination  of  witnesses 
in  this  matter,  and  at  the  trial  thof,  as  the  applicants  shall  require. 
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Ardleigh  Bread  Co.,  (1891)  A.  187,  Stirling,  J.,  lOth  March,  1891; 
A.  293. 


How  posses* 
Bioa  taken. 


Use  of  official 

receiver's 

form. 

Books,  &0. 
subject  to 
lien. 


Books  exempt 
from  lien. 


Testing  lien. 


Order  against 
o&oerd,  &o. 


Leaseholds. 


Possession  of  Books  and  Assets. 

.  The  liquidator  shonld  at  once  take  possession  of  the  books,  deods,  and  docnmentB 
of  the  company ;  and  ascertain  bj  inquiry  the  whereabouts  of  any  which  are 
missing,  and  apply  for  the  deliyery  thereof.  He  should  also  with  all  conYenient 
speed  obtain  possession  of  the  assets  of  the  company,— ^.y.,  of  land,  buildings, 
stock-in-trade,  rolling  stock,  plant,  machinery,  bonds,  and  securities, — so  far  as 
practicable  or  expedient,  bearing  in  mind  that  there  are  some  assets  of  which 
physical  possession  cannot  be  obtained :  e,g,,  book  debts  owing  to  the  company 
(notice,  however,  of  the  winding-up  should  be  given  to  the  debtors) ;  property  of 
the  company  in  possession  of  mortgagees  or  a  receiver  (but  notice  of  the  liquida- 
tion should  be  given  to  the  mortgagees  or  receiver). 

Some  of  the  forms  of  notice  in  use  by  the  official  receiver,  when  acting  as  provi- 
sional liquidator,  after  a  winding-up  order,  may  be  adopted,  with  the  necessary 
variations. 

Where  a  solicitor  or  other  person  is  in  possession  of  books  or  documents,  and 
claims  a  lien  or  charge  thereon  for  money  due,  the  validity  of  the  lien  or  charge 
should  at  once  be  examined  into,  and  if  it  appears  that  the  lien  or  charge  is  valid 
and  effective,  and  the  books  or  documents  are  wanted,  an  arrangement  should  be 
Inade  to  obtain  delivery  on  some  reasonable  terms — e,g,y  that  the  amount  of  the  hen 
or  charge  shall  be  paid  off  out  of  the  first  available  assets  coming  into  the  hands  of 
the  liquidator.  The  liquidator  may,  however,  consider  it  expedient  to  raise  the 
requisite  funds  and  discharge  the  lien.  If  the  lien  is  by  a  solicitor,  for  a  bill  of 
costs,  he  should  be  required  to  send  in  such  bill,  and  it  may  be  expedient  to  have  it 
taxed,  and  in  some  cases  it  may  be  desirable  to  obtain  delivery  before  taxation. 
This  can  generally  be  obtained  if  the  liquidator  is  prepared  to  pay  the  amount 
claimed  into  Court.  As  to  the  solicitor  not  being  allowed  to  refuse  production  so 
as  to  prejudice  the  rights  of  third  persons,  see  Re  Hawkety  (1898)  2  Gh.  1. 

There  are  some  books  and  documents  upon  which  the  company  oannot  give  a  lien 
or  charg^e — e^g.y  the  register  of  members,  the  register  of  mortgages,  and  any  docu- 
ments which  the  regulations  expressly  provide  are  to  be  kept  at  the  office  of  the 
company  {Capital  Fire,  24  C.  Div.  408 ;  Anglo- MaUe$ey  33  W.  K.  652  ;  see  Section  I., 
Chap.  XXVII.) ;  where  a  lien  is  claimed  on  such  books  tho  liquidator  should  press 
for  delivery. 

•  Where  the  lien  or  charge  daimed  appears  to  be  invalid  or  questionable,  it  will  be 
for  the  liquidator  to  take  steps  to  test  the  right  claimed.  Sometimes  it  may  be  wise 
to  offer  to  pay  money  to  a  joint  account  pending  the  adjudication  of  the  dispute, 
and  to  ask  the  person  who  claims  the  lien  or  charge  to  hand  over  the  documents  or 
property  on  that  footing. 

Under  sect.  138  of  1862,  where  the  books  or  assets  are  in  the  possession  of  a  con- 
ttibutory  trustee,  receiver,  banker,  or  agent  or  officer  of  the  company,  the  liqui- 
dator may  apply  to  the  Court  for  an  order,  under  sect.  100  of  1862,  to  deliver  up 
the  same.    See  Forms  732,  733. 
,  As  to  sect  100,  see  Section  L,  Chap.  XXVIL    As  to  sect.  138,  see  mpro. 

When  the  company  holds  leaseholds  and  is  insolvent,  and  its  interest  in  the  lease- 
holds is  worthless,  by  reason  of  their  being  held  at  a  very  high  rent,  or  being  subject 
to  onerous  covenants  or  heavy  mortgages,  there  is  danger  in  taking  possessioa, 
because  the  landlord  may  become  entitled  to  daim  payment  in  full  for  rent  aocnied 
during  the  liquidation,  wlulst  the  liquidator  may  derive  little  or  no  benefit  iroa 


Digitized  by 


Google 


KEMUNERATION  OP  LIQUIDATORS.  763 

keeping  <m  ihe  premisee.  Whereas,  if  the  liquidator  does  not  take  possession  and 
does  not  keep  on  the  premises  for  the  porposes  of  the  Uquidation,  the  landlord  can 
odIj  proye  and  take  his  dividend  pari  passu  with  other  creditors.  If  the  company's 
assets  are  soffioient  to  pay  the  costs  of  winding-np  and  all  the  creditors,  and  to 
leave  something  for  the  shareholders — ^then  the  shareholders  can  get  nothing  until 
the  landlords  are  properly  provided  for.    See  further,  Section  I.,  Qiap.  XXXV. 

A  voluntary  liquidation,  even  for  the  purposes  of  reconstruction,  and  although 
the  company  is  solvent,  may  give  the  lessor  power  to  re-enter.  JBorsey  Estate,  Zd. 
V.  Steiger,  (1899)  2  Q.  B.  79,  which  also  see  as  to  the  notice  of  forfeiture  required. 
See  also  Ewart  v.  Fryer,  (1901)  1  Oh.  499. 


Kemimeration  of  liquidators. 

Bj  sect.  133  (3)  of  1862,  *<  the  company  in  general  meeting  may  fix  the  remu* 
neration  to  he  paid  to"  the  liquidator  or  liquidators.  And  hy  sect.  144  the 
remuneration  is  included  among  the  oosts,  &c.,  "  payahle  out  of  the  assets  of  the 
company  in  priority  to  all  other  daims."  Sometimes  the  remuneration  is  fixed 
at  the  meeting  at  which  the  liquidator  is  appointed ;  and  there  are  advantages  in 
fixing  the  remuneration  upon  the  appointment  of  the  liquidators,  hecause  their 
rights  are  thereby  clearly  determined ;  but  it  must  be  borne  in  mind  that  if  a  high 
rate  is  fixed,  as  in  the.  case  of  an  insolvent  company,  creditors  will  have  cause  to 
oomplain.  Examples  of  resolutions  so  passed  are  given  below.  More  commonly 
nothing  is  said  about  remuneration  at  the  meeting  at  which  the  liquidator  is 
appointed.  The  matter  is  left  open,  and  later  on  the  remuneration  is  fixed  by  a 
general  meeting  or  by  the  Court,  on  the  application  of  the  liquidator  or  some  other 
party  interested.  Not  uncommonly  the  liquidator  takes  such  remuneration  as  he 
considers  proper,  and  then  at  the  final  meeting  the  accounts  are  passed  including 
the  appropriation  of  this  remuneration. 

Where  an  application  to  the  Court  is  made  for  the  purpose  of  fixing  the  remunera- 
tion, the  Court  considers  the  droumstanoes  of  a  particular  case  and  determines  what, 
in  those  circumstances,  is  a  fair  remuneration  to  pay.  Amalgamated  SyndicatSy  (1901) 
2  Ch.  181.  The  scale  adopted  by  the  chancery  judges  and  sanctioned  by  the  Lord 
Chancellor  in  1868,  does  not  apply;  and  in  the  case  last  mentioned  the  Court 
refused  to  sanction  an  alleg^ed  practice  of  accountants  to  charge  for  all  letters 
written  irrespective  of  their  character,  as  having  taken  half-an-hour  of  the  prin- 
cipal's time.  Where  the  company  is  insolvent  there  is  an  obvious  advantage  in 
g^etting  the  Court  to  fix  the  remuneration,  for  thereby  all  questions  as  to  the 
I»ropriety  of  the  amount  are  avoided.  The  jurisdiction  of  the  Court  to  fix  the 
amount  is  given  by  the  joint  operations  of  sects.  93  and  138  of  1862.  Where 
the  remuneration  of  a  liquidator  has  been  fixed  by  a  general  meeting  the  Court  has 
power  to  increase  that  remimeration  in  a  proper  case.  This  power  was  exercised  by 
Chitty,  J.,  in  Northern  Counties  Bank,  15th  April,  1883,  where  a  supervision  order 
had  been  made,  and  there  seems  no  reason  to  doubt  that  the  same  jurisdiction  exists 
in  a  voluntary  winding-up.  Occasionally  the  Court  has  ordered  the  convention  of  a 
meeting  of  creditors  to  consider  the  remuneration  of  the  liquidator.  See  Form  806. 
Looking  to  the  concluding  words  of  sect.  93  of  1862,  there  can  be  no  question  that 
the  Court  can,  under  this  section,  in  conjunction  with  sect.  138  of  1862,  determine 
the  proportions  in  which  the  remuneration  assigned  shall  be  distributed  between 
two  or  more  liquidators.  No  doubt,  in  Langham  Hotel  Co,,  17  W.  B.  463 ;  20 
Law  Times,  163,  the  Court  declined  to  interfere,  but  that  was  on  the  ground  that  to 
interfere  might  lead  to  many  similar  applications. 

p.  3  c 
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.  If  a  sapervision  order  is  made  direotmg  the  petitioner's  and  liqaidator's  ootfts  to 
be  taxed  and  paid  out  of  the  assets,  the  liquidator's  remuneration  for  the  period 
between  the  commencement  of  the  winding-up  and  the  date  of  the  superriakm 
order  is  postponed  to  those  (taxed)  costs,  and  also  to  any  further  oosts  for  work 
properly  done  hy  the  solicitor  by  the  authority  of  the  liquidator  subsequently  to 
the  order.     Sanitary  Burial  Association,  (1900)  2  Ch.  289. 

As  to  the  liquidator's  claim  against  a  parUamentaiy  deposit  in  the  case  of  an 
abortiye  tramway  company  in  yolnntary  liquidation,  see  Titrpin  ▼.  Somenet,  |f. 
Tramway  Co.,  W.  N.  (1900)  94. 

R.  137)  as  to  the  remuneration  of  a  liqmdator,  has  no  application  to  voluntary 
liquidators.    R.  1  of  1903. 


Resolutions 
as  to  re- 
muneration of 
liquidator. 


Form  724.  That  the  remimeratioii  of  the  sd  liqr  for  his  services  in  the  winding- 
up  be  fixed  at  the  sum  of  [100/.]. 

Or  at  the  sum  of 1.  p.a.,  or  at  the  sum  of  [two]  g^uineas  per 

day  of  eight  hours  for  his  own  time  and  one  guinea  per  day  of  eight 
hours  for  his  clerk's  time,  or  at  a  sum  equal  to  two  p.c.  of  the  amount 
of  the  assets  divided  among  the  tmsecured  creditors  and  members  of 
the  coy. 

That  the  remuneration  of  the  sd  liqrs  be  fixed  aj;  two  guineas  each 
for  every  day  occupied  by  them  in  the  winding-up,  together  with  all 
costs,  charges,  and  expenses  incurred  by  them  in  and  about  such 
winding-up. 

That  the  liqr  shall  be  remimerated  for  the  service  of  himself  and  his 
clerks  in  accordance  with  the  scale  usually  adopted  by  the  High  Ct  of 
Justice  in  fixing  the  remuneration  of  o£E  liqrs. 


Form  726.       Upon  the  peton  of  H.,  of,  &c.,  and  J.,  of,  &o.,  preferred  unto  this 
Order  as  to      ^  *^^  upon  hearing  coimsel  for  the  petrs  and  for  the  respts,  and 
remuneration   upon  reading  the  sd  peton,  By  consent,  order  that,  without  prejudice 
of  liquidator.    ^  ^^^  question,  it  be  referred  to  chambers  to  fix  the  amount  of  remu- 
neration proper  to  be  allowed  and  pd  to  S.,  C,  and  H.,  the  present 
liqrs  of  the  sd  coy ;  And  order  that  it  be  referred  to  the  taxing  master 
to  tax  the  bill  of  costs  of  Messrs.  L.  &  L.,  the  solors  of  the  respts, 
delivered  to  the  sd  liqrs,  of  and  relating  to  the  winding-up  of  the  sd 
coy.    And  order  that  the  rest  of  the  sd  peton  do  stand  over.    London 
Paper,  Sfc.  Co.,  Malins,  V.-O.,  1st  Feb.,  1878.    B.  311. 


Form  726.       Upon  the  applicon  of  W.  and  0.,  two  of  the  voluntary  Uqrs  of  the 

Order  fixing"  ^^7f  *^^  upon  the  applicon  of  N.,  the  other  liqr,  Order  that  the  sum 

remuneration   of  950/.  be  allowed  as  the  total  amotmt  of  the  remuneration  to  be  pd 

^^^      '•    out  of  the  assets  of  the  coy  to  the  sd  N.  as  one  of  the  voluntaiy  liqrs 
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of  the  coy,  in  respect  of  his  services  up  to  the  dose  of  the  Hquidation, 
and  tax  as  between  solor  and  client  the  costs  of  the  sd  W.  and  C,  and 
also  the  costs  of  the  sd  N.,  of  the  sd  applicon-and  consent  thereon,  and 
order  payment  out  of  assets.  Northfleet  Chalky  Kay,  J.,  24th  April, 
1884.     B.  503. 


Upon  the  applicon  of  T.  and  N.,  the  voluntary  liqrs  of  the  above-    Form  727 


named  coy,  &c.,  by  originating  summons,  It  is  ordered  that  the  sum  of  Ordor  as  to 
500/.  be  allowed  as  the  total  amount  of  remuneration  to  be  pd  out  of  liquidator's 
the  assets  of  the  coy  to  the  sd  T.,  and  the  sum  of  300/.  allowed  as  the  ^p  to  dose  of 
totW  amount  of  the  remuneration  to  be  pd  out  of  the  assets  of  the  coy  liquidatioo. 
to  the  sd  N.  as  the  voluntary  liqrs  of  the  sd  coy  in  respect  of  their 
services  up  to  the  dose  of  the  liquidation.     And  it  is  ordered  that  the 
sd  sums  of  500/.  and  300/.  resply  be  pd  to  the  sd  T.  and  N.  resply  out 
of  the  assets  of  the  sd  coy.     And  it  is  ordered  that  10/.  19^.  6i/.,  the 
ascertained  costs  of  the  applicants,  and  2/.  2«.,  the  ascertained  costs  of 
the  sd  New  Explosives  Coy,  Limtd,  of  this  applicon,  be  pd  out  of  the 
assets  of  the  sd  coy.     Explosives  Co,  (1891,  E.  916),  Kekewich,  J., 
28th  Aug.  1891.     A.  1264. 


Upon  the  applicon  by  originating  summons  dated,  &c.,  of  T.  and  B.,  Ponn  727a > 
the  joint  liqrs  acting  in  the  voluntary  winding-up  of  the  above-named  Another 
coy,  and  upon  hearing,  &c.,  Order  that  the  applicants  T.  and  B.  be  order  for  re- 
allowed  for  their  remuneration  as  such  liqrs  asr  afsd  down  to  the  [date 

or  dose  of  the  liquidation],  the  sum  of  /.     liberty  to  apply. 

A\  Biscuit  Co.,  00393  of  1898,  Hood,  Beg.,  March  24,  1899. 


Upon  the  applicon  by  summons,  &c.  of  E.,  late  voluntary  liqr  of  the    Form  728. 
above-named  coy,  and  upon  hearing  the  solors  for  the  sd  R.  and  the  order  on 
off  recr  and  liqr.     And  upon  reading,  &c.     And  the  sd  R.  having  official  re- 
vouched  and  paiBsed  his  account  as  voluntary  liqr  of  the  sd  coy,  which  ^i^tary^^ 

sd  account  shows  a  balance  due  to  the  sd  R.  of /.,  Order  that  liquidator's 

the  sd  off  recr  and  liqr  of  the  above-named  coy  do  pay  to  the  sd  E.  out  remuneration. 

of  the  assets  of  the  sd  coy  the  sd  sum  of /.    And  further  order 

that  the  sum  of /.  be  also  pd  to  the  sd  E.  by  way  of  remuneration 

for  his  services  as  voluntary  liqr  of  the  sd  coy.  And  that  the  costs  of 
the  sd  E.  upon  this  applicon  and  passing  his  sd  account,  which  have 

b^en  assessed  at /.,  be  pd  to  Messrs.  X.  &  Co.,  his  solors,  out  of 

the  assets  of  the  sd  coy.  And  order  that  the  payments  hnbefore 
directed  be  pd  in  priority  to  any  claims  of  the  unsecured  creditors  of 
the  sd  coy,  but  subject  to. the  payments  specified  in  Eule  31  of  the 
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Cos  (Winding-up)  Eules,  1890—1893.      Compagnie    Vimbos  Francih 
Beige  (00178  of  1898),  Hood,  Eeg.,  March  7th,  1899. 


Books  and  Accounts  to  be  kept  by  liquidator. 


Aocoant 
Looks. 


Rr.  149  to  169  of  1903,  as  to  the  books  to  be  kept  bj  liquidators,  tbe  inyestment 
of  f  onds,  and  their  acooonts  and  the  audit  of  them,  have  no  application  in  the  case 
of  a  voluntary  winding-up.  See  B.  1  of  1903.  But  the  voluntary  liquidator  must 
keep  proper  books  of  account,  showing  all  receipts  and  payments  made  by  him  in 
the  course  of  the  liquidation.  He  should  also  keep  a  diary  or  minute-book,  ooq- 
taining  notes  of  all  his  transactions  and  negotiations  in  relation  to  the  winding-op, 
and  books  showing  the  dates  at  which  all  notices  to  creditors  and  shareholders  are 
sent  out  and  posted,  and  by  whom  the  same  were  posted.  Such  last- mentioned 
persons  should  initial  the  entries  or  the  summary  thereof,  so  that  if  it  beoomes 
necessary  to  make  an  affidavit  as  to  the  service  of  any  notice  or  circular,  the  penon 
who  directed  the  notice  and  posted  it  may  be  able  to  swear  to  the  facts  after 
refreshing  his  memory  by  referring  to  the  book. 

As  to  the  final  account,  see  {ir{fra)  **  Eznal  Mbbtino.'' 

The  order  in  the  next  form  was  made  in  a  case  where  a  voluntary  winding-up 
Order  to  bring  was  superseded  by  a  compulsory  order,  but  the  Court  can  at  any  time,  upon  an 
application  under  sect.  138  of  the  Act,  order  the  liquidator  to  bring  in  and  vouch 
his  account.  WrightU  ease,  5  Ch.  437.  The  proceedings  upon  the  order  are  like 
those  in  a  compulsory  winding-up  under  the  old  practice.  However,  such  ofden 
are  only  made  in  special  ciroumstanoee,  0.^.,  upon  the  liquidator's  application,  or 
where  improper  conduct  is  shown. 

The  procedure  is  stated  in  Section  III. 


Diary. 


Record  of 
notices. 


Final 
account. 


m  account. 


Form  729.       Upon  the  applicon  of  K.,  the  off  liqr,  &c.,  and  upon  hearing  the 

Q  ,       .  .      Bolors  for  the  petrs  and  for  the  sd  off  liqr,  and  for  H.,  the  late  Tolun- 

in  account  of    tary  liqr  of  the  sd  coy,  and  the  sd  H.  hby  submitting  to  the  jurisdic- 

liquidator.       tion,  and  upon  reading  an  order   dated  25th  July,  1876,  It  is  by 

consent  of  the  sd  H.  ordered  that  the  sd  H.  do  forthmth,  or  within 

seven  days  after  service  upon  him  of  this  order,  lodge  in  the  chambers 

of  the  judge  his  account  of  receipts  and  disbursements  on  behalf  of 

the  sd  coy  as  such  voluntary  liqr.    Manor  Silkttone  Coal  Co.,  Malins, 

V.-C,  19th  March,  1877.    B.  623.    See  also  Form  731. 


Form  730.  Upon  the  applicon  of  H.,  the  liqr  of  the  above  coy,  upon  hearing 
Liberty  to  ^^^  Bolors  for  the  applicant,  Order  that  the  applicant  be  at  liberty  to 
liquidator  to  leave  and  pass  in  the  chambers  of  the  judge  his  account  as  the  liqr  of 
his  acooun^?^  *^®  above-named  coy.    Kay,  J.,  20th  June,  1884.    A.  869. 

Accounts  Under  sect.  15  of  the  Companies  Winding-up  Act,  1890,  if  the  winding-up  is  not 

under  sect.  15  concluded  within  a  year,  the  liquidator  must  at  prescribed  intervals  seud  to  the 
of  1890.  Registrar  J.  S.  C.  a  statement  containing  particulars  with  respect  to  the  pro- 

ceedings.   In  case  of  default  he  is  liable  to  a  penalty.    If  it  appears  from  any  faoh 


Digitized  by 


Google 


.  CARRYING  ON  BUSINESS.  757 

statement  or  otherwise  that  any  liqtiidator  has  in  his  hands  or  under  his  control  any 
money  representing  assets  of  the  company  which  have  remained  unclaimed  or 
undistributed  after  the  date  of  their  receipt,  he  must  forthwith  pay  the  same  to 
the  companies  liquidation  account  at  the  Bank  of  England,  or  he  will  be  proceeded 
against  by  the  Board  of  Trade.  As  to  what  are  undistributed  assets,  see  Zand 
Mortgage  Bank  of  Florida,  (1898)  1  Gh.  444.  , 

The  section  applies  to  voluntary  winding-up.  Stock  and  Share,  ^e,  Co,,  (1894)  1  Ch. 
736.  But  it  is  not  enforced  with  the  same  strictness  when  the  accounts  required 
by  the  Act  of  1862  have  been  properly  furnished.    See  Rr.  174 — 179  of  1903. 

The  procedure  is  the  same  as  in  the  case  of  a  compulsory  winding-up,  and  is 
stated  in  Section  I.,  Chap.  XXTV. 

For  order  on  voluntary  liquidator  to  submit  verified  account  to  Board  of  Trade, 
see  order  in  Demerara  Gold  Assoc,,  00254  of  1898,  Wright,  J.,  10th  Aug.  1898. 

It  is  to  be  observed  that  sect.  16  of  1890  only  applies  to  an  existing  liquidator ; 
it  does  not  touch  an  ex-liquidator,  but  Rr.  176  and  176  of  1903  go  further,  see 
infra,  Appendix.  Nevertheless,  there  may  be  cases  in  which  an  order  as  follows 
may  be  requisite.    And  see  Form  776. 

R.  175  of  1903  enables  the  Board  of  Trade  to  order  a  liquidator,  or  person  who 
has  acted  as  a  liquidator,  to  submit  to  them  an  acoount,  verified  by  affidavit,  of  the 
sums  received  and  paid  by  him  as  liquidator  of  the  company,  and  may  direct  and 
enforce  an  audit  of  the  acoount. 


Upon  the  applicon  of  E.,  the  liqr  appointed  to  conduct  the  voluntaiy   Form  731. 
winding-up  of  the  coy,  Order  that  S.  and  0.  do,  on  or  before  30th  Order  that 
April,  1884,  or  subsequently  within  seven  days  after  service  of  this  ex-liqui- 
order,  leave  in  the  chambers  of  the  judge  a  full,  true,  and  particular  accounts, 
account,  duly  verified  by  afft,  of  all  moneys,  securities  for  moneys, 
assets,  and  effects  of  the  sd  coy  received  by,  or  allowed  to,  and  to  come 
to  the  hands  of  S.  and  0.,  or  either  of  them,  or  of  the  hands  of  any 
other  person  or  persons  by  their  or  either  of  their  order,  or  by  their 
or  either  of  their  use,  or  of  all  payments  made  by  them  or  on  account 
or  in  respect  of  the  sd  coy  from  19th  Jan.  1881,  the  date  of  their 
appointment  as  liqrs  of  the  sd  coy ;  And  order  that  the  sd  S.  and  C 
do  pay  to  the  applicant,  as  liqr  of  the  sd  coy,  the  amount  which  shall 
be  certified  to  be  due  from  them  in  taking  such  account  within  ten 
days  after  the  date  of  the  chief  clerk's  certificate  allowing  such 
account.     Westminster  Hotel,  Ohitty,  J.,  3rd  April,  1884.     B.  440. 


Carrying  on  Business. 

One  of  the  powers  which  the  liquidator  may  exercise  without  the  sanction  of  the  Power  of 
Court  is  **  to  carry  on  the  business  of  the  company  so  far  as  may  be  necessary  for  liquidator, 
the  beneficial  winding-up  of  the  same"  (sect.  133  (7),  and  sect.  96  of  1862).    This 
power  must  be  exercised  with  caution  and  under  advice,  and  in  some  cases  it  is  de- 
sirable to  get  the  sanction  of  the  Court  to  carry  it  on.    The  Court  in  giving  leave  to  Sanction  of 
carry  on  business  usually  imposes  some  Umit— ^.^.,  that  the  business  may  be  carried  Court, 
on  for  a  period,  say  three  or  six  months— and  the  liquidator  should  certainly  go  to 
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Priority  o! 
debts. 


the  Court  or  to  the  creditors  when  he  proposes  to  carry  on  the  bnsinen  for  i 
than  a  short  time.  Where  the  liquidator  carries  on  the  bosiness,  he  can  do  all 
things  reasonably  necessary  for  carrying  it  on,  and  accordingly  he  can  bay  and  sell 
and  make  contracts,  and  draw^  accept,  make  and  endorse  bills  of  exchange,  and 
generally  act  in  the  matter.  All  debts  and  liabilities  incurred  in  the  coarse  of  cany- 
ing  on  the  same  will  rank  for  payment  in  priority  to  the  general  debts  and  liabilitMs 
of  the  company.  In  carrying  on  the  basinees  the  liquidator  should  be  carafol  to  aet 
in  the  name  of  the  company,  and  to  disclose  the  fact  that  the  company  ia  in  liqid- 
daiion,  so  that  no  one  may  be  misled. 

An  application  to  the  Court  should  be  made  by  originating  sammons  under 
sect.  138  (mpra).  For  orders  giving  liberty  to  carry  on  businefls,  and  deoiaioDt 
with  reference  to  this  branch  of  winding-up,  see  Section  I.,  Chap.  XXVL 


Delivery  of  Books  and  Assets  to  liquidator. 

See  sects.  100  and  138  of  1862,  and  supra,  p.  752. 


Order  for 
delivery  of 
documents 
and  effects  to 
liquidator. 


Form  732.  Upon  the  applicon  of  L.,  of  &c.  [yoluntaiy  liqr]  by  originating 
Bummons  and  order  that  the  sd  X.  and  T.  do,  on  or  before  the  28th  day 
of  Oct.  1898,  or  within  four  days  after  service  of  this  order  upon  them, 
deliver  into  the  hands  of  L.  as  such  liqr  as  abd,  at  his  office,  situate 
at  &c.,  all  books,  papers,  writings,  blodos,  dies,  stock  of  newspapers 
known  as  ''  The  Modem  Detective,"  and  other  effects  of  the  ad  coy  in 
the  hands  of  the  sd  X.  and  T.,  and  to  which  the  sd  coy  is  entLd«  And 
order  [X  and  Y.  to  pay  costs]  and  the  liqr  and  contributories  of  the  sd 
coy  are  to  be  at  liberty  to  apply  as  to  any  matters  connected  with  the 
winding-up  of  the  sd  coy  as  there  may  be  occasion.  Effingham  Preu, 
Limtd.,  00308  of  1898.    linklater,  Beg.,  Oct.  25th,  1898. 


Form  733.       Upon  applicon  [by  summons  of  voluntary  liqr],  &c.  order  that  C,  of 

Another.  ^'^  ^^  forthwith  deliver  over  to  M.,  the  sd  liqr,  or  his  solors,  certain 

Consolidated    *"^  boxes  belonging  to  the  sd  coy,  and  also  voluminous  correspondence, 

Exploration,     stationery,  circular  and  other  documents  of  the  coy  now  in  possession 

of  the  said  C.    And  order  that  the  sd  C.  do  pay  to  the  sd  M.  his  costs 

of  this  applicon,  such  costs  to  be  taxed.     Consolidated  Exploration  and 

Finance  Coy.,  00369  of  1898.    Hood,  Eeg.,  Dec.  21st,  1898. 


Borrowing. 

Under  eects.  95  and  133  (7)  of  1862,  the  liquidator  has  power  to  raise  upon  tiie 
Beonrity  of  the  assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums 
of  money,  t,g  ,  by  mortgage  of  any  land,  or  of  a  call  made  by  the  liquidator,  or  of 
a  debt  due  to  the  company,  or  a  claim  which  the  liquidator  has  for  misfeasance 
against  a  director.    Sometimes  it  is  expedient  to  obtain  the  sanction  of  the  Court, 
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under  sect.  138,  to  raising  money,  but  a  Hqnidator  cannot  raise  money  in  priority  to 
the  company's  mortgages  or  other  inonmbranoes. 
For  orders  of  Court  sanctioning  borrowing,  see  Section  I.,  Ohap.  XXVIII. 

Sales  of  Property. 

**  The  liquidators  may,  without  the  sanction  of  the  Court,  exercise  all  powers  by  Power  of 
this  Act  given  to  the  official  liquidator  "  (sect.  133  of  1862  (7) ),  and  including,  there-  liquidator, 
fore,  the  power,  under  sect.  95,  "to  sell  the  real  and  personal  and  heritable  and 
moveable  property,  effects,  and  things  in  action  of  the  company  by  public  auction  or 
private  contract,  with  power  to  transfer  the  whole  thereof  to  any  person  or  com- 
pany, or  to  sell  the  same  in  parcels;"  and  **to  do  all  acts,  and  to  execute,  in 
the  name  and  on  behalf  of  the  company,  all  deeds,  receipts,  and  other  documents,  Deeds, 
and  for  that  purpose  to  use,  when  necessary,  the  company's  seal." 

The  liquidator  should  proceed  with  all  convenient  speed  to  sell  the  property, 
either  as  a  going  concern  or  otherwise.  If  he  does  not  sell  the  undertaking  as  a 
going  concern,  he  must  dedde  what  parts  to  sell  and  what  to  realise  by  collection 
or  otherwise.  Land,  building^,  machinery,  stock-in-trade,  and  the  like,  can  usually 
be  realised  best  by  sale,  whereas  book  debts  can  generally  be  got  in  and  collected, 
but  may  be  sold  if  the  liquidator  thinks  that  is  the  best  way  of  realising  them. 

For  the  purposes  of  any  sale  the  liquidator  can  employ  auctioneers,  brokers,  and  Employment 
other  agents,  and  may  remunerate  them  for  their  services.    "When  necessary  a  sale  of  agents, 
must  be  made,  subject  to  special  conditions  as  to  title,  possession,  indemnity,  &c. 
Great  care  should  be  taken  in  preparing  the  conditions  of  sale,  and  a  reserve  price 
should  be  fixed.    Applications  to  the  Court,  under  sect.  138,  to  sanction  sales  are 
not  uncommon.     If  thought  desirable  in  any  case,  an  order  can  be  obtained  for  sale, 
with  the  approval  of  the  judge,  in  which  case  the  sale  will  be  carried  out  by  the 
Court.    See  Section  I.,  Chap.  XXIX.    Whether  the  sale  is  by  the  Court  or  not,  if 
the  property  to  be  sold  is  subject  to  mortgages  or  other  incumbrances,  it  may  be 
desirable  to  obtain  the  consent  of  the  incumbrancers  to  the  sale  being  made  free 
from  incumbrances,  and  upon  the  footing  that  the  purchase-money  is  to  be  paid 
into  a  separate  account,  and  applied  first  in  paying  off  the  amount  due  to  the 
incumbrancers.     If  they  will  not  concur,  the  sale  may  be  made  subject  to  the 
incumbrances.    A  liquidator  cannot,  except  under  sect.  161  of  1862,  sell  the  pro-  Sale  for 
perty  for  shares  in  another  company ;  but  where  it  is  found  desirable  to  effect  such  shares, 
a  sale,  he  should  take  steps  under  sect.  161,  or  should  apply  to  the  Court  under 
sect.  138  of  the  Act  of  1862. 

Ab  to  sect.  161  and  the  Forms  under  it,  see  Part  I.,  Chap.  XXI. 

The  liquidator  can,  in  the  name  of  the  company,  make  all  necessary  contracts  for  Contracts, 
the  purposes  of  the  winding-up,  and  can  execute  and  sign  all  necessary  conveyances, 
assignments,  surrenders,  deeds,  and  documents. 

A  contract  by  the  liquidator  as  such  is  usually  made  by  him  thus : — "  An  Agree- 
ment made  the of between  A.  B.  Company,  Limited,  and  C.  D.  the  liqui- 
dator thereof  of  the  one  part,  and  E.  F.  of  the  other  part." 


This  indenture,  made  the day  of ,  19—,  between  the  A.   Perm  734. 

Coy,  Limtd  (hnftr  called  the  coy),  of  the  first  part,  B.,  the  liqr  of  the  Conveyance 

coy,  of  the  second  part,  and  C,  of of  the  third  part.    Whereas  of  freeholds. 

by  special  resolution  of  the  coy  duly  passed  and  confirmed  at  extra- 
ordinary general  meetings  of  the  members  thof,  held  resply  on  the 
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Veetmg  of 
proper^. 


Ck)yenant8 
for  title. 


day  of and  the day  of ,  it  was  resolved  that  the 

coy  should  be  wound  up  voluntarily,  and  that  the  sd  B.  should  be 
and  he  was  thereby  appointed  liqr  for  the  purposes  of  such  winding-up. 
And  whereas  the  coy  is  seised  of  the  hereditaments  hnftr  described, 
and  intended  to  be  hby  assured,  for  an  estate  of  inheritance  in  fee 
simple  in  possession  free  from  incumbrances.  And  whereas  the  sd  B., 
as  such  liqr  as  af sd,  hath  agreed  with  the  sd  0.  for  the  sale  to  him  of 
the  sd  hereditaments  at  the  price  of /. : 

Now  this  indenture  witnesseth,  that  in  pursuance  of  the  sd  agreemt, 

and  in  conson  of  the  sum  of /.  upon  the  execution  hereof  pd  by 

the  sd  C.  to  the  sd  B.,  as  such  liqr  as  afsd  (the  receipt  whereof  the 
sd  B.,  as  such  liqr,  doth  hby  acknowledge),  the  coy,  by  the  direction 
of  the  sd  B.,  as  such  liqr,  doth  hby  grant  unto  the  sd  0.,  his  heirs  and 
assigns,  All  and  singular  [^parcels'] :  To  hold  the  same  unto  and  to  the 
use  of  the  sd  0.,  lus  heirs  and  assigns.  And  the  sd  B.  doth  hby 
[usual  covenant  a^inst  incumbrances]. 

In  witness  whereof  the  sd  B.,  as  such  liqr  as  afsd,  hath  caused  the 
common  seal  of  the  coy  to  be  hereunto  affixed,  and  the  other  parties 
hto  have  hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 

The  oompany'B  property  does  not  vest  in  the  liquidator,  and  aocordingly 
assurances  should  be  made  in  the  company's  name.  See  sect.  133  (7)  and  sect.  95 
of  the  Act.  Some  persons  make  the  company  g^ant  or  assign,  and  the  liquidator 
<<  confirm,"  but  there  is  no  need  to  do  this.  The  liquidator  usually  ooTenants 
against  incumbrances. 

It  is  not  usual  for  a  company  which  is  being  wound  up  to  giye  covenants  for 
title,  and  conditions  of  sale  generally  stipulate  that  no  ooyenant  shaU  be  required 
except  the  liquidator's  covenant  against  incumbrances. 

Sect.  7  (I)  (f)  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  deed  not  m 
terms  apply  to  a  conveyance  by  a  liquidator. 


Differences 
from  practice 
under  compul- 
sory order. 


Bestraining  and  Staying  AotionSi  &c« 

See  Section  I.,  Chaps.  XXXIII.—XXXV. 

Where  a  compulsory  or  supervision  order  has  been  made,  no  action  or  proceeding 
can  be  proceeded  with  or  commenced  against  the  company  except  with  the  leave  of 
the  Court.  See  sect.  87  of  1862.  But  this  section  does  not  apply  to  a  purely 
voluntary  winding-up. 

However,  it  was  settled  before  the  Judicature  Act,  1873,  that  in  a  voluntary 
winding-up  the  Court  would  in  general,  under  sects.  85  and  138  of  1862  (see  as  to 
sect.  138  the  notes  beneath  Form  705),  restrain  actions  and  proceedings  against  the 
company,  the  plaintiff  being  permitted  to  add  his  costs  to  his  debt  and  prove  for 
the  amount.  Poole  Firebrick  Cb.,  17  £q.  268.  And  the  Judioature  Act  has  not 
altered  the  practice,  except  that  where  the  action  is  pending  in  the  High  Court  the 
application  must  be  to  stay  further  proceeding's,  and  should  be  made  to  the  Divinoa 
in  which  the  action  or  proceeding  is  pending.  See  Chap.  XXXUI.  Walker  j. 
Banagher  Dietilknj  Co,,  1  Q.  B.  D.  129 ;  Hose  v.  Gardden  Lodge  Co.^  3  Q.  B.  D.  235; 
Afiiitie  CoUmr  Co.,  14  C.  D.  502. 
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Where  tlie  pUuntifl  has  notioe  of  the  voluntaiy  winding-np,  and  proceeds  after 
an  offer  to  allow  him  to  prove  for  his  debt  and  costs  (which  offer  should  always  be 
made  as  soon  as  it  is  ascertained  there  is  an  action  pending),  the  Court  in  staying 
the  action  may  decline  to  allow  him  to  add  to  his  debt  the  costs  of  appearing  npon 
the  application  to  stay.    £o$e  v.  Gardden  Lodge  Co.,  ubi  supra. 

And  where  the  action  is  brought  after  notice  of  the  winding-up,  the  plaintiff, 
except  in  special  circumstances,  will  not  be  allowed  to  add  the  costs  to  his  debt,  and 
may  be  ordered  to  pay  the  costs  of  the  action  and  of  the  application  to  restrain  or 
stay.    East  Kent  Shipping  Co,,  18  L.  T.  748. 

See  also  Thurso  Gas  Co.,  42  C.  D.  486,  where  a  creditor  in  Scotland  was  restrained ; 
and  it  was  held  that  he  could  only  add  his  costs  to  his  debt.  And  Wesihury  y. 
Twigg  ^  Co.,  (1892)  1  Q.  B.  77,  where  sale  under  an  execution  was  restrained. 

In  a  Yolnntary,  as  in  a  compulsory,  winding-up,  certain  actions  and  proceedings  Secured 
(e.g.,  a  foreclosure  action)  will  be  allowed  to  go  on.    See  Section  I.,  Chap.  XXXTV.  creditors. 


On  the  hearing  of  an  applioon  on  the  part  of  A.  B.,  the  liqr  acting   Form  736. 

in  the  voluntary  winding-up  of  the  above-named  coy,  that ,  of  Summons  by 

,  may  be  restrained   from  further  proceeding  with  an  action  voluntary 

brought  by  him  in  the  County  Ct  of ,  holden  at ,  against  the  J^errwteaia- 

sd  coy,  and  that  he  may  be  ordered  to  pay  the  applicant's  costs  of  and  ing  action 
incident  to  this  appUcon.  ^^y. 

1.  The  above-named  coy,  hnftr  called  "  the  coy,"  was  on  the Form  786. 

day  of incorporated  under  the  Cos  Acts,  1862  to  1867,  as  a  coy  ^^^^^^ 

limtd  by  shares  with  a  capital  of  30,000/.,  divided  into  3,000  shares  of  supporting 
10/.  eadi,  and  the  paid-up  capital  of  the  coy  exceeds  20,000/.  *^^® 

2.  The  registered  office  of  the  coy  is  situate  at . 

3.  On  the day  of an  extraordinary  resolution  of  the  coy 

was  duly  passed  to  the  effect  '^  that  it  has  been  proved  to  the  satis- 
faction of  this  meeting  that  this  coy  is  unable,  by  reason  of  its 
liabilities,  to  continue  its  business,  and  that  it  is  advisable  to  wind  up 
the  same,  and  accordingly  that  this  coy  be  wound  up  voluntarily,  and 

that  A.  B.,  of (this  deponent),  be  appointed  liqr  for  the  purposes 

of  such  winding-up."  The  minute  book  of  the  coy  kept  pursuant  to 
sect.  57  of  the  Cos  Act,  1862,  is  now  exhibited  to  me  marked . 

4.  I  accepted  office  as  liqr  of  the  coy,  and  on  the day  of 

the  sd  resolution  was  duly  advertised  in  the  London  Gazette  as  required 
by  sect.  132  of  the  Cos  Act. 

5.  Prior  to  the  passing  of  the  sd  resolution  A.  B.,  of ,  com- 
menced an  action  against  the  coy  in  the  Coimty  Court  of ,  holden 

at ,  for  the  recovery  of  the  sum  of /.  alleged  to  be  due  to  him 

from  the  coy  for  goods  sold  and  delivered,  but  immediately  after  the 
passing  of  the  sd  resolution,  I  wrote  and  sent  to  the  sd  A.  B.  a 
letter  calling  his  attention  to  the  resolution  and  requesting  him  to 
proceed  no  further  with  the  action,  and  requesting  him  to  come  in  and 
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prove  his  claim  in  the  winding-up,  and  mentioning  the  insolyencj  of 

the  coy.    The  document  now  exhibited  to  me  marked is  a  precise 

copy  of  my  letter  to  the  sd  A.  B. 

6.  In  reply  to  my  sd  letter,  I  received  on  the day  of a 

letter  from  the  sd  A.  B.  now  exhibited  to  me  marked ,  stating 

that  he  wanted  the  money  and  that  he  should  proceed  with  his  action, 
and  that  he  advised  me  strongly  to  pay  up  and  save  expense. 

7.  The  debts  and  liabilities  of  the  coy,  so  far  as  ascertained,  exceed 

/.,   and    the  assets   do  not  exceed    in  value  /.,   or  thbts, 

accordingly  the  coy  is  insolvent. 

8.  The  continuance  of  the  sd  action  is  wholly  unnecessaiyy  and 
would  involve  expense  and  delay,  and  I  submit  that  it  ought  to  be 
restrained. 


Form  738a.      On  the  hearing  of  an  applicon  on  the  part  of  A.  B.,  of ,  the 

Summons  to  ^^9.^  acting  in  the  voluntary  winding-up  of  the  deft  coy,  that  all  further 
stay  in  High    proceedings  in  this  action  be  stayed  on  the  footing  that  the  pit  is  to  be 

at  liberty  to  come  in  and  prove  his  claim  in  the  winding-up  of  the 

sd  coy. 


Torm  737. 

Notice  of 
motion  to 
restrain 
distress. 


Formal  parts 
on  the  part  of  - 
up  of  the  above-named 


see  suprOf  Form  9. 

— ,  of ,  the  liqr  acting  in  the  voluntary  winding- 
coy,  that  ,  of  ,  may  be  restrained 


from  further  proceeding  with  the  distress  levied  by  him  on  the  goods 
of  the  sd  coy,  and  from  levying  any  other  distress  on  the  goods  of  the 
sd  coy  in  respect  of  any  rent  which  accrued  due  to  h\m  from  the  sd  coy 

before  the day  of .    And  that  the  sd may  be  ordered 

to  pay  the  costs  of  this  applicon. 

Bee  further,  Section  I.,  Chap.  XXXV. 


Power  of 
liquidator  to 
summon. 

When 

resolutions 

required. 


Vacancy  in 
office. 


Meetings  of  the  Members  and  of  Creditors. 

As  to  when  meetings  of  the  company  may  be  and  when  they  mtut  be  called  by 
the  liquidator,  see  sect.  139  of  1862. 

The  liquidator  does  not  often  require  to  summon  meetings  to  pass  special  or 
extraordinary  resolutions,  but  oases  sometimes  arise,  #.^.,  where  it  is  deeinble  to 
sell  the  whole  or  part  of  the  midertaking  in  consideration  of  shares  in  a  new  eom- 
pany,  in  which  case  a  special  resolution  is  required  by  sect.  161  (see  if\fra).  Again, 
where  the  liquidator  requires  to  make  a  compromise  or  arrangement,  an  extra- 
ordinary resolution  may  be  requisite  under  sects.  159  and  160  (supra). 

A  vacancy  in  the  office  of  liquidator  may,  under  sect.  140,  be  filled  up  by  simple 
resolution  of  a  general  meeting. 

A  meeting  called  under  sect.  139  may  appoint  directors  and  sanction  the  exeraise 
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by  them  of  the  power  of  enforomg  oalls,  and  seUing,  transferring,  and  forfeiting 
shares  under  the  articles.    LadtTs  easey  (1893)  3  Ch.  450. 

When  summoning  a  meeting  the  liquidator  should  send  out  the  notice  to  the  How  meet- 
registered  addresses  of  the  members  or  oontributories,  or  to  their  last-known  places  ^S^  called, 
of  abode,  and  should  state  in  the  notice  the  object  for  which  the  meeting  is  con- 
vened. 

The  Act  does  not  make  express  provision  for  the  calling  of  meeting^  of  creditors  Creditors, 
by  the  liquidator,  but  it  is  usual  when  a  company  is  insolvent  to  call  an  annual 
meeting  to  explain  the  position  of  affairs,  and  also  to  call  special  meetings  when 
the  liquidator  desires  to  consult  the  creditors  as  to  some  important  step  in  the 
liquidation,  e,ff,,  a  sale  or  composition  or  a  proposal  for  reconstruction. 

In  addition  to  the  above  powers,  the  Ck)urt  can,  by  the  joint  operation  of  sects.  91  Powers  of 
and  138  of  the  Act  of  1862,  at  any  time  direct  meetings  of  creditors  or  contributories  Court, 
to  be  held  for  the  purpose  of  ascertaining  their  wishes  as  to  any  matter. 


Upon  the  applicon  of  P.,  &c.,  Order  that  N.,  the  liqr,  do,  within   Form  738. 
four  days  after  service  of  this  order  on  him,  Bummon  a  general  Orderto 
meeting  of  the  sd  coy,  as  required  by  sect.  139  of  the  Ck>s  Act,  1862  ;  summon 
costs  of  applicant  and  liqr  to  be  pd  out  of  assets  of  bank  as  and  when  °^®®^fif- 
judge  shall  direct ;  such  costs  to  be  taxed.     Northern  Counties  Bank, 
Chitty,    J.,    18th   Dec.    1884.     B.    1712.     [Under  supervision.^     See 
Wright's  case,  5  Ch.  437. 


Creditors. 

The  liquidators  are  appointed  **  for  the  purpose  of  winding-up  the  affairs  of  the 
company  and  distributing  the  property"  (aeot.  133  (2)  of  1862),  and  '* shall  pay 
the  debts  of  the  company.''    Sect.  133  (10). 

By  sect.  133  (I),  "  The  property  of  the  company  shall  be  applied  in  satisfaction 
of  its  liabilities  pari  peiasUf**  and  it  is  only  *'  subject  thereto  '*  that  any  distribution 
takes  place  among  the  members. 

*' Property  of  the  company"  does  not  include  property  the  company's  title  to 
which  is  displaced  in  the  liquidation.    See  lU  ffirth,  (1899)  1  Q.  B.  612,  624. 

See  also  Jie  Ely,  48  W.  R.  692 ;  WheatkyU  TrusUe  v.  IFheatUy,  86  L.  T.  491. 
.  Where  property  of  the  company  is  subject  to  debentures,  mortgages,  or  other 
incumbrances,  the  liquidator  should  be  cautious  before  he  takes  any  steps  towards 
taking  possession  of  or  dealing  with  such  property,  for  if  he  lays  out  money  on 
mortgaged  property,  he  does  so  for  the  benefit  of  the  mortgagees,  and  accordingly, 
.until  they  have  been  paid  off  he  cannot  gt9t  anything  from  the  proper^.  It  is 
therefore  improper  to  expend  any  free  assets  on  mortgaged  property,  unless  the 
liquidator  is  satisfied  that  there  is  an  assured  margin  of  security  beyond  the  claim 
of  the  mortgagee. 

Incumbrancers  very  eommonly  take  proceedings  and  get  a  receiver  appointed. 
The  liquidator  should  be  advised  where  any  such  proceeding^  are  taken,  and  he 
may  be  able  to  secure  the  office  for  himself,  and  thus  be  in  a  position  the  better  to 
piotect  the  assets. 

As  regfards  the  limited  priority  allowed  to  rates  and  taxes,  see  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  and  Section  I.,  Chap.  XXXVII.  Any  sums 
due  in  respect  thereof  which  are  not  accorded  the  priority  above  mentioned  must 
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be  proved  for,  and  any  inoarred  in  the  oonrse  of  the  winding-np  most  be  ptored 
for  unless  the  liquidator  has  kept  on  the  property  for  the  benefit  of  the  li^iiii^atiffi. 
In  suoh  ease  they  may  have  to  be  paid  in  full. 

As  to  landlords,  see  Chap.  XXXV. 

The  following  Rules  of  1903  appear  applicable :— 92,  93,  94,  95,  97,  98,  99, 100, 
101,  103,  106,  107,  108,  109  and  110.    See  supra,  pp.  440,  441  et  seq. 
Propf *  In  a  winding-up  by  the  Court  every  creditor  must  prove  his  debt,  for  R.  91  of 

1903  so  provides ;  but  in  a  voluntary  winding-up  those  only  have  to  prove  whose 
claims  have  not  been  admitted.  See  concluding  words  of  R.  106  of  1908,  «M/»fs, 
p.  442.  Accordingly,  soon  after  his  appointment,  the  liquidator  should  make  out  a 
provifiional  list  of  creditors,  and  should  determine  which,  if  any,  he  admits,  and 
should  then  fix  a  certain  day  on  or  before  which  the  creditors  are  to  send  in  their 
claims  (R.  106  of  1903),  and  should  advertise  as  by  that  rule  provided,  and  diould 
also  send  notices  in  writing,  as  thereby  provided,  to  **  each  person  who,  to  the 
knowledge  of  the  b'quidator,  claims  to  be  a  creditor  of  the  company,  and  wh<t§e  eUim 
has  not  been  admitted,** 


Form  739. 

Advertise- 
mentt  for 
creditors. 


In  the  Matter  of  the  Cos  Acts,  1862  to  1900, 

and 

In  the  Matter  of  the Coy,  limtd. 

Notice  is  hby  ^ven  that  the  creditors  of  the  aboYe-named  coy, 
which  is  being  voluntarily  wound  up,  are  required,  on  or  before  the 
day  of ,  being  the  day  for  that  purpose  fixed  by  the  under- 
signed, to  send  their  names  and  addresses,  and  the  particulars  of  their 
debts  or  claims,  and  the  names  and  addresses  of  their  solors,  if  any,  to 

A.,  of  ,  the  liqr  of  the  sd  coy,  and,  if  so  required  by  notice  in 

writing  from  the  sd  liqr,  are  by  their  solors  to  come  in  and  prove  their 
sd  debts  or  claims  at  such  time  and  place  as  shall  be  specified  in  such 
notice,  or  in  default  thof  they  will  be  excluded  from  the  benefit  of  any 
distribution  made  before  such  debts  are  proved. 

Dated  this day  of . 

B.,  of ,  Solor  to  the  above-named  Liqr. 

Sometimes  the  notice  is  signed  by  the  liquidator  instead  of  his  soUoitor,  and  in  such 
case  the  word  <*  undersigned  **  will  be  inserted  in  the  notice  before  the  name  of  the 
liquidator,  and  the  signature  modified  accordingly.  The  notice  should  be  adver- 
tised two  or  three  times  in  newspapers  circulating  in  the  district  where  the  com* 
pany's  office  is  situate,  and  in  the  Gazette,  and  where  there  are  foreign  creditors  it 
is  desirable  to  advertise  it  abroad. 

The  Court  generally  allows  about  six  weeks,  and  a  voluntary  liquidator  should, 
except  in  special  cases,  allow  the  same.  As  regards  creditors  abroad,  a  longer 
period  is  sometimes  allowed. 

But  see  B.  106  of  1903  {supra,  p.  442),  which  only  provides  that  the  day  fixed  diall 
not  be  leas  than  fourteen  days  from  the  date  of  the  notice. 


Form  740.  Upon  the  applicon  by  originating  summons,  dated  12th  Feb.,  1892, 
of  W.  M.,  of  &c.,  the  liqr  of  the  above-named  coy,  and  upon  hearing 
the  solors  for  the  applicant,  and  upon  reading  the  afit  of  the  sd  W.  M., 


Order  fixing 
time  for 
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filed  the  17th  of  March,  1892,  and  the  exhibits  therein  referred  to.  It  proving  debts 
is  ordered  that  the  30th  of  April,  1892,  be  fixed  as  the  day  on  or  before  f^^  ^""^ 
which  all  persons  claiming  to  be  creditors  of  the  sd  coy  residing  or  creditora). 
carrying  on  business  in  the  United  Eangdom  of  Great  Britain  or  Ire- 
land, and  that  the  16th  of  Jane,  1892,  be  fixed  as  the  day  on  or  before 
which  all  persons  claiming  to  be  creditors  of  the  above-named  coy,  and 
residing  or  carrying  on  business  in  California  or  elsewhere  out  of  the 
United  Kingdom  of  Qreat  Britcdn  and  Ireland,  are  resply  to  send  in 
their  names  and  addresses  and  the  particulars  of  their  debts  or  claims; 
and  the  names  and  addresses  of  their  solors  (if  any),  to  the  sd  W.  M., 
as  the  liqr  of  the  sd  coy,  and  that,  if  so  required  by  notice  in  writing 
from  the  sd  liqr  or  his  solors,  such  persons  claiming  as  af sd  do  come  in 
and  prove  their  sd  debts  or  claims  at  such  time  and  place  as  shall  be 
specified  in  such  notice,  provided  that  any  such  persons  resident  out  of 
the  United  Kingdom  as  afsd  are  to  have  not  less  than  two  calendar 
months  after  the  despatch  of  such  notice  as  afsd  within  which  to  prove 
their  debts  or  clcdms.  And  that  in  default  thof  such  creditors  be 
excluded  from  the  benefit  of  any  distribution  of  the  assets  of  the  sd  . 
coy  [insert  "  made  before  such  debts  are  proved ''].  And  it  is  ordered 
that  advertisement  for  such  creditors  be  settled  by  the  judge.  And 
that  advertisements  in  relation  to  such  claims  as  afsd,  when  settled  by 
the  judge,  be  inserted  in  the  following  newspapers,  that  is  to  say, 
once  in  each  of  the  following  newspapers,  that  is  to  say,  the  London 
Gazette,  the  Times,  the  Standard,  and  the  San  Francisco  Chronicle, 
And  it  is  ordered  that  the  costs  of  this  applicon  be  costs  in  the 
winding-up  of  the  sd  coy,  and  that  any  person  interested  be  at  liberty 
to  apply  as  he  or  she  may  be  advised.  Mexican  English  Syndicate,  Ld,, 
(1892)  M.  454,  StirHng,  J.,  18th  March,  1892.     B.  325. 

The  Act  of  1862  did  not  give  to  a  liqiddator  expressly  any  power  to  fix  a  day  on 
or  before  which  creditors  are  to  prove.    Hence  it  was  not  uncommon  to  apply  to  the 
Court  under  sects.  138  and  107  to  fix  a  day  as  above. 
.  But  B.  106  of  1903  giyes  the  liquidator  the  necessary  power. 


The  following  is  another  somewhat  simpler  order  :-* 

Upon  the  applicon  of  0.,  of -,  chartered  accountant,  the  voluntary  Form  740a. 

liqr  of  the  above-named  coy,  by  originating  summons  dated  the  7~~^^ 

16th  Feb.  1894,  and  upon  hearing  the  solors  for  the  applicant,  and  simpler.' 
upon  reading  the  London  Gazette  dated  the  19th  Jan.  1894,  containing 
an  advertisement  of  the  resolution  for  the  voluntary  winding-up  of 
the  sd  coy,  and  of  the  appointment  of  the  sd  0.  as  liqr  thereof,  the 
afft  of  the  sd  0.  filed  the  22nd  Feb.  1894,  and  the  exhibits  therein 
referred  to,  It  is  ordered  that  Friday,  the  13th  day  of  April,  1894,  be 
fixed  as  the  day  on  or  before  which  all  persons  claiming  to  be  creditors 
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of  the  above-named  coy  are  to  send  in  their  names  and  addtedisee, 
and  the  parlars  of  their  debts  and  claims,  and  the  names  and  ad- 
dresses of  their  solors  (if  any)  to  the  sd  0.,  as  such  liqr  as  afsd.  And 
that,  if  so  required  in  writing  from  the  sd  liqr  or  his  solors,  such 
persons  claiming  as  afsd,  do,  by  their  solors  or  personally,  come  in 
and  prove  their  sd  debts  or  claims,  at  such  time  and  place  as  shall  be 
specified  in  such  notice,  and  that  in  default  thof  such  creditors  be 
excluded  from  the  benefit  of  any  distribution  of  the  assets  of  the  sd 
coy  made  before  such  debts  are  proved,  and  it  is  ordered  that  adver- 
tisements for  such  creditors  (to  be  settled  by  the  Ct)  be  inserted  once 
in  each  of  the  following  newspapers,  that  is  to  say,  the  London  GazetUt 
the  Times,  the  Standard,  and  the  Daily  News,  and  it  is  further  ordered 
that  the  costs  of  this  applicon  be  costs  of  the  winding-up  of  the  sd 
coy,  and  that  any  person  may  be  at  liberty  to  apply  as  he  or  she  may 
be  advised.  Stockbrokers^  Banking  Corporation,  Yaughan  Williams,  J., 
29th  March,  1894. 


Form  741. 

List  of  debts 
and  daims. 


In  the  Matter  of  Cos  Acts,  1862  to  1900, 

and 
In  the  Matter  of  The Coy,  limtd. 

List  of  debts  and  claims  of  which  the  particulars  have  been  sent  in 
to  the  liqr,  or  of  which  he  is  otherwise  cognisant. 

A.  B.,  Li^. 


First  Fabt. — Debts  and  claims  which  seem  proper  to  be  allowed 
without  further  evidence. 


Serial 
No. 

NUMtOf 

Grediton. 

Addresses 
and 

FArticalars 

of  Debt  or 

Claim. 

Amoant 
Claimed. 

Allowed. 

Seasons  for  bdief 

£    «.    d. 

£    9.   d. 

In  the  seventh  column  insert  reasons,  e.g.,  f*  the  company's  books  and  papers.*' 
If  any  of  the  debts  and  claims  proposed  to  be  inserted  in  the  first  part  of  the  list 
carry  interest,  it  is  desirable  to  subdivide  the  first  part,  and  intitule  one  ptrfc, 
"First  Part. — Debts  and  claims  carrying  interest  proper,"  &c. ;  and  the  other, 
**  Second  Fart. — Debts  and  claims  not  carrying  interest  proper,"  &o.  The  second 
part  below  will  then  be  intituled  the  third  part.  The  division  of  the  debts  into 
those  which  carry  and  those  which  do  not  carry  interest  has  to  be  done  at 
some  time  [see  Form  749],  and  the  sooner  it  is  done  the  better.  By  doing  it  at 
once  the  preparation  of  Form  749  is  facilitated. 
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The  lUuneB  of  the  oreditorB  in  oaoh  part  should  be  arranged  Btriotlj  in  alphabetical 
order,  in  aooordance  with  their  snmames,  and  the  serial  numbers  originally  fixed 
should  be  adhered  to  in  all  subsequent  proceedings.  Unless  this  is  done  great 
inconvenience  m&j  ensue. 

Second  Pabt. — Debts  and  claims  wliich  ought  to  be  proved  by  the 
creditors.  The  columns  are  like  those  in  Form  741,  omitting  the  last 
two. 

When  the  time  limited  hy  the  above  notice  (Form  739)  has  expired,  the  liquidator 
should  make  out  a  list,  as  above,  of  the  daims  sent  in,  and  of  all  other  debts  and 
claims  of  which  he  is  cognisant. 

The  liquidator  should  investigate  all  claims  sent  in,  and  he  should  ascertain  as  far 
as  he  is  able  which  of  the  debts  and  claims  are  justly  due  from  the  company. 

See  supra,  p.  442,  and  in  particular  Br.  107,  108,  109,  110. 

Ab  to  the  debts  and  daims  provable  in  a  winding-up,  the  right  of  proof  is  very 
extensive.  See  sect.  158  of  the  Act  of  1862 ;  sect.  10  of  the  Judicature  Act,  1875  ; 
and  Section  I.,  Chap.  XXXVII. 


This  form  will  follow,  mutatis  mutandis,  the  form  used  by  the  official    Form  742. 
receiver  in  a  compulsory  winding-up.    See  Form  412a.  Notice  to 

complete 


proof. 

{Title  as  in  Form  789.)  Jorm  748. 

Sir, — ^The  debt  claimed  by  you  in  this  matter  has  been  admitted  by  ^^"jT 

me,  at  the  sum  of  /.     \^If  part  only  admitted  addy  If  you  claim  to  admitting 

have  a  larger  sum  admitted,  you  are  hby  required  to  make  a  proof  of  ^™*' 
debt  for  the  further  amount  claimed,  ^c,  as  in  next  Form,'] 

I  am,  &c., 
To  Mr.  P.  E.  A.  B.,  Ligr. 

See  B.  107  of  1903. 

{Title  as  in  Form  789.)  Form  743a. 

I  acknowledge  the  receipt  of  your  claim  for 1,  in  respect  of ,  ^^^  *? 

and  beg  to  inform  you  in  reply  that  I  do  not  admit  such  claim  (or  as  prove. 

the  case  may  be),  and  that  before  such  claim  can  be  admitted  against 

the  estate  a  proof  of  debt  must  be  made  for  the  amount,  for  which 

purpose  a  form  of  afft  is  enclosed.    The  proof  must  be  sent  in  to  me 

at  the  address  mentioned  below  on  or  before day  the day  of 

19 — ,  or  in  default  thereof  you  will  be  excluded  from  the  benefit 

of  any  distribution  made  before  such  claim  is  proved. 

I  am,  your  obedient  servant, 

A.  B.,  Ligr. 
\_Add  address  and  date,] 

For  forms  of  proof,  see  Forms  157  and  406  et  seq. 
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Under  tLe  old  praotioe  a  debt  was  often  proved  in  a  volontary  windiog-np  hj  a 
statutory  declaration,  but  the  Roles  of  1903  contemplate  and  provide  for  proof  by 
affidavit.  Affidavit,  <'  in  the  case  of  persons  for  the  time  being  allowed  by  law  to 
affirm  or  dedare  instead  of  swearing,  inolndes  affirmations  and  declarations."  See 
sect.  3  of  the  Interpretation  Act,  1889. 


Form  744. 

Kotioe 

rejecting 

proof. 


{Title  as  in  Form  739.) 

Take  notice  that  as  liqr  of  the  above-named  ooy  I  have  this  day 

rejected  your  daim  against  the  coy  to  the  extent  of 1,  [^if  proof 

wholly  rejected  strike  out  the  words  in  italics"]  on  the  following  grounds 
[state  them].  And  further,  take  notice  that,  subject  to  the  power  of 
the  Ct  to  extend  the  time,  no  applicon  to  reverse  or  vary  my  decision 

in  rejecting  your  proof  will  be  entertained  after  the  expiration  of 

days  from  this  date. 

Dated  this day  of ,  19 — . 

Signature . 

Address .  ,  Liqr. 

Taken  from  Form  65  of  1908.  See  Form  414,  Mttpray  and  notes  thereto.  And 
see  R.  107  of  1903. 

As  to  expunging  or  reducing  proofs,  see  Rr.  109,  110. 

As  to  notice  requiring  further  evidence  in  support  of  proof,  see  Form  415,  and  as 
to  letter  of  indenmity,  see  Form  416a. 


Form  745. 

Sammons  for 
adjudication 
of  disputed 
cUims. 


On  the  part  of  A.,  of ,  the  liqr  of  the  above-named  ooy,  that  it 

may  be  determined  whether  the  clcdm  against  the  sd  coy  of  B.,  of 

[or  of  the  several  persons  whose  names  and  addresses  are  set 

forth  in  the  second  and  third  columns  of  the  schedule  hereto],  ought 
or  ought  not  to  be  allowed  by  the  applicant  [or  that  it  may  be  deter- 
mined and  declared  that  B.,  of  ,  is  not  entitled  to  prove  as  a 

creditor  of  the  coy  for  2,000/.,  the  amount  specified  in  the  claim  sent  in 
by  him,  or  any  part  thof,  and  that  the  sd  B.  may  be  ordered  to  pay 
the  costs  of  this  applicon]. 

See  notes  to  Form  740. 

If  the  liquidator  is  not  satisfied  as  to  any  daim,  he  should  either  endeavour  to 
effect  a  compromise,  and  get  it  properly  sanctioned  [Chap.  XL VI.],  or  he  can  leave 
the  claimant  to  hring  an  action,  or  apply  to  the  Court  to  adjudicate  on  the  daim, 
or  he  may  himself  apply  for  adjudication.  Form  748a.  The  last-mentioned  is  tiie 
course  very  commonly  adopted,  and  sometimes  one  apphcation  is  made  as  to  se?eral 
claims. 

A  cr^tor  may  now  apply  under  sect.  138  of  1862. 

As  to  summons  to  reverse  or  vary  a  liquidator's  decision  on  a  proof,  see  Form  427 
and  notes  thereto,  and  as  to  orders  thereon,  see  Forms  428,  428a,  and  B.  108 
of  1903. 
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Upon  the  applicon  of  liqrs  of  the  above-named  coy,  by  summons,    Form  746* 
dated  19th  March,  1873,  and  upon  hearing  the  solor  for  the  liqrs,  and  Order  for 
reading  the  afft  of  '0.,  filed,  &c.,  Order  that  an  inquiry  be  made  what  inquiry  as  to 
are  the  debts  of  the  sd  coy,  and  the  sd  judge  doth  hereby  fix  the  1st  ^^^.^^ 
Sept.  1873,  as  the  day  on  or  before  which  the  creditors  of  the  sd  coy 
are  to  send  their  names  and  addresses  and  the  particulars  of  their 
debts  or  claims,  and  the  names  and  addresses  of  their  solors  (if  any) 

to  Mr.  S.,  of  -,  London,  the  solor  for  the  sd  liqrs  of  the  sd  coy. 

And  let  such  creditors,  if  so  required  by  notice  in  writing  from  the  sd 
liqrs  by  their  solor,  come  in  and  prove  their  sd  debts  or  claims  at  the 
chambers  of  the  sd  judge,  at  such  time  as  shall  be  specified  in  such 
notice.  And  order  that  in  default  thof  such  creditors  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  are  proved. 
And  order  that  for  the  purpose  of  carrying  out  this  order,  such  ad- 
vertisements be  forthwith  issued  in  such  newspapers  as  the  judge  shall 
direct.  Eclipse  Gold  Mining  Co,,  Malins,  V.-C,  27th  March,  1873. 
A.  3038. 

In  some  cases,  e.g.,  where  there  is  likely  to  be  a  larg^  number  of  disputed  claims, 
an  order  as  above  reUeves  the  liquidator  from  much  responsibility,  and  the  winding- 
up  may  be  expedited.  The  proceeding^  on  such  an  order  will  be  similar  to  those  in 
a  compulsory  winding-up  under  the  old  practice,  and  when  the  registrar  has  made 
his  certificate,  the  liquidator  can  declare  and  pay  dividends  and  proceed  with  the 
winding-up  either  with  or  without  further  application  to  the  Court. 

Upon  the  applicon  of  H.  and  M.,  liqrs  of  coy,  and  upon  hearing  the   Form  747. 
solors  for  the  applicant,  and  reading  the  London  Gazette,  dated  22nd  Orderf  r 
March,   1881,  containing  the  advertisement  of  the  appointment  of  account  of 
applicants  as  such  liqrs.  Order  that  the  following  account  be  taken,  ^®*'**- 
that  is  to  say,  an  account  of  the  debts  or  claims  against  the  sd  coy. 
Britannia  Fire  Ass.,  M.  E.,  28th  March,  1881.    A.  538.      . 


Upon  the  applicon  of  W.,  the  liqr  of  the  association,  and  upon  hear-    Form  748. 
ing  the  solors  for  the  applicant,  and  reading  the  London  Gazette,  dated  Order  fixing^ 
22nd  March,  1881,  containing  the  advertisement  of  the  appointment  of  time  for 
the  applicant  as  such  liqr,  Order  that  the  creditors  of  the  above  asso- 
ciation on  or  about  the  Ist  June,  1881,  do  send  their  names  and  parti- 
culars of  the  debts  and  claims  to  the  applicant  as  such  liqr  as  afsd. 
And  order  that  the  advertisements  for  such  creditors  be  inserted  in  the 
newspapers  specified  in  the  first  column  in  the  schedule  of  the  second 
part,  and  do  appear  in  each  such  newspaper  the  number  of  times 
specified  in  the  second  column  of  such  schedule.     Britannia  Fire  Ass., 
Bacon,  V.-C,  6th  April,  1881.    A.  688. 

This  form  will  not  be  now  often  required. 
See  note  to  Form  740, 
P.  3d 
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Order  to 
admit  claim 


Form  748a.      The  applicon  by  originating  summons;  dated,  &c.,  of  E.,  the  liqr  in 
the  voluntary  winding-up  of  the  above-named  coy,  which  upon  hearing 

the  solors  for  the  applicant  and  for  B.  and  A.,  trading  as ,  the 

respts  to  the  sd  originating  summons  in  chambers,  was  adjourned  to  be 
heard  in  Ct,  coming  on  this  day  to  be  heard  accordingly,  and  upon 
hearing  counsel,  &c.,  and  upon  reading  the  sd  originating  summons, 
the  London  Gazette^  dated,  &c.,  containing  a  notice  of  the  passing  of 
the  resolution  for  the  voluntary  winding-up  of  the  above-named  coy 
and  of  the  appointment  of  the  applicant  as  liqr  thof ,  the  afft  of  T. 
filed,  &c.,  the  minute  book  of  the  above-named  coy,  and  the  memdum 
and  arts  of  asson  of  the  sd  coy.  Order  that  the  respts  be,  and  they  are 
allowed  as  creditors  of  the  above-named  coy  for  the  sum  of  100/.,  and 
the  amount  of  their  costs  of  the  sd  applicon,  such  costs  to  be  taxed,  and 
the  applicant's  costs  of  the  sd  appHcon  are  to  be  included  in  his  costs 
of  the  winding-up  of  the  sd  coy,  and  the  liqrs,  creditors  and  oontribu- 
tories  of  the  sd  coy  are  to  be  at  liberty  to  apply  to  the  Ct  in  this  pro- 
ceeding with  reference  to  any  matter  arising  in  the  winding-up  of  the 
sd  coy  as  there  maybe  occasion.  The  Monotype  Machines  {British 
Patents)  Syndicate^  lAmtd^  Buckley,  J.,  11th  Feb.  1902. 


Form  749. 

Gertifloate  of 
debts  and 
claims. 


Cebtifioate  of  Debts  akd  Claims. 
The  liqnidator  g^eneraUy  makes  a  certificate  as  follows  :— 

{Title  as  in  Form  1^1.) 

I, ,  of ,  the  liqr  of  the  above-named  coy,  hby  certify  that 

the  result  of  my  examination  upon  debts  and  claims  against  the  above- 
named  coy,  brought  in  pursuance  to  the  advertisement  issued  in  that 

behalf,  dated  the day  of ,  19 — ,  so  far  as  such  examination 

has  up  to  the  date  of  this  certificate  been  proceeded  with,  is  as 
follows : — 

The  debts  and  claims  which  have  been  allowed  or  admitted  by  me 
are  set  forth  in  the  first  schediile  hereto,  and  with  the  interest  thereon 
and  costs  mentd  in  the  sd  schedule,  are  due  to  the  persons  therein 
named,  and  amount  altogether  to 1, 

I  have  in  the  first  part  of  the  sd  schedule  set  forth  such  of  the  sd 
debts  and  claims  as  carry  interest,  and  the  interest  thereon  has  been 

computed  after  the  rate  they  resply  carry  down  to  the day  of 

[the  commencement  of  the  winding-up  of  the  sd  coy]. 

{The  words  in  brackets  are  always  inserted  when  the  coy  is  insolvent,) 

I  have  in  the  second  part  of  the  sd  schedule  set  forth  such  of  the  sd 
debts  and  claims  as  do  not  carry  interest. 

The  claims  set  forth  in  the  second  schedule  hereto  have  been  brought 
in  by  the  persons  therein  named,  and  have  been  disallowed. 

The  several  persons  who  are  named  in  the  third  schedule  hereto 
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have  bTOugbt  in  daims,  but  Bnoh  claims  have  not  as  yet  been  allowed 
or  disallowed  by  me.     [^And  add  third  schedule  accordingly,'] 

The  First  Schedule  above  befebred  to. 
FiBST  Pabt. — Debts  and  claims  which  carry  interest. 


771 


No. 

Names  of 
Crediton. 

Addresses  and  Descriptions. 

Fartioolars  of  Debt. 

Total  due. 

1 

J.L. 

29,  Street,  London, 

stationer. 
Principal 

On  Bill  of  Exchange, 
dated,  &o  

Total  first  part.. JS 

£   *.    rf. 

Interest  at  £— -  per  cent,  per 
annum  (lees  Propertr  Tax) 
from ,  19 — ,  to  the  date 

winding^-np    ,,, , 

Coets  of  proof , 

Second  Pabt. — Debts  and  claims  which  do  not  cany  interest. 


No. 

Names  of 
Creditors. 

Addresses 
and  Descriptions. 

Partioolarsof 
Debt. 

Inteiest  on  Principal 
(less  Property  Tax). 

Total  dae. 

40 

W.P. 

16, St.,  London, 

coal  merchant. 

Principal 

Goods  Sold. 

£60    0    0 
2    0    0 

£      9.     d. 

2    0    0^ 

£    8.    d. 

Costs  of  proof 

Total 

54    0    0 

Totals.. £ 

Add  to 
first  and  secoi 

tal  first  part £ 

[id  narts .•  ..£ 

The  Second  Sohedtjlb  above  befbbbed  to. 


Ko. 

Karnes 
of  Creditors. 

Addresses 
and  Descriptions. 

Particnlars  of 
Claim. 

Amount 
Claimed. 

£    i.    d. 

Dated  this  —  day  of ,  19—. 


G.  H.,  Liqr. 


The  utmost  care  should  he  taken  in  the  ahoye  form  that  each  creditor  is  giyen  the 
serial  number  assigned  to  him  in  the  Hst.    (Form  741.) 

3d2 
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And  the  names  in  each  division  must  stand  in  strict  alpliabetical  order  according 
to  the  surnames.  Cast  up  the  amounts  specified  in  the  first  and  second  parts  of  the 
first  schedule,  but  not  those  in  the  second  schedule.  The  totals  of  the  first  and 
second  parts  of  the  first  schedule  have  to  be  inserted  in  the  certificate. 

A  liquidator  should  facilitate  in  every  way  an  application  to  the  Court  to 
adjudicate  on  disputed  claims,  and  should,  if  and  when  so  advised,  take  out  a 
summons  to  obtain  such  adjudication. 


Form  760. 

Order  for 
better  par- 
ticulars of 
daim,  and 
extending 
time  for 
evidence. 


Upon  the  applicon  of  the  liqr  (volantary),  and  upon  hearing  the 
solors  for  the  applicant,  and  for  S.,  It  is  ordered  that  the  sd  S.  do, 
within  seven  days  after  the  service  of  this  order,  deliver  to  the 
applicant  further  and  better  particulars,  mth  dates  and  items  of 
the  claim  of  the  sd  S.  in  this  matter.  And  it  is  further  ordered 
that  the  time  within  which  the  applicants  are  to  Jfile  evidence  in 
opposition  to  such  claim  be  extended  to  twenty-one  days  after  such 
further  and  better  particulars  are  delivered,  and  that  the  time  within 
which  the  sd  S.  is  to  £le  evidence  in  reply  be  extended  for  seven  dajs 
after  the  evidence  in  opposition  has  been  filed.  And  it  is  further 
ordered  that  the  costs  of  this  applicon  be  costs  in  the  sd  claim. 
Retford  Wagon  Co.,  M.  R.,  18th  May,  1878.    No.  1020. 


Form  751. 

Order  on 

originating 

summons, 

disallowing 

claims. 


Upon  the  applicon  of  A.  and  B.,  the  voluntary  liqrs  of  the  above- 
named  coy,  by  originating  summons,  dated  22nd  May,  1891,  and  upon 
hearing  the  solors  for  the  applicants  and  for  the  respts  0.  and  D., 
and  upon  reading  the  afiPt  of  N.,  filed  16th  June,  1891,  and  the  several 

affts  of,  &c.,  all  filed,  &c.,  and  the  afft  of ,  filed,  &c.,  as  to  service 

of  the  said  originating  summons  upon  the  following  respts,  viz.,  &c., 
and  the  certificate  dated  7  th  Aug.  1891,  that  no  appearance  has  been 
entered  for  the  last  mentd  respts,  It  is  ordered  that  the  claims  of  the 
several  respts  set  forth  in  the  schedule  hto  for  the  several  amounts  set 
opposite  the  names  of  the  sd  respts  in  the  fourth  column  of  the 
schedule  be  disallowed  as  against  the  above-named  coy.  Durham  and 
North  Yorkshire  Steam  Cultivation  Co.  (1891,  D.  916),  Chitty,  J., 
11th  Aug.  1891.     A.  1349. 

For  form  of  order  disallowing  the  daim  of  one  person,  see  Zadie$*  Ihr^u  Attoeiatiem 
(0021  of  1897),  Wright,  J.,  March  2,  1898. 


Dividends  to  Creditors. 

By  sect.  133  of  1862,  "the  property  of  the  company  [in  yolontary  winding-np] 
shaU  he  applied  in  satisfaction  of  its  liabilities  pari  ptusuj*'  and  '**^e  Eqnidaton 
shall  pay  the  debts  of  the  company." 

In  a  voluntary  winding-up  it  has  been  the  practice  to  make  an  actual  decUration  . 
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of  dividends  as  in  Form  752,  and  there  seems  to  be  no  reason  why  the  practice 
should  not  be  continued. 

Before  the  declaration  is  made  it  may  be  adyisaUe  to  giye  a  notice  like  that  in 
Form  436^  omitting  the  reference  to  the  statement  of  affairs. 
•  Rr.  1 19  and  120  of  1903  dearly  do  not  apply  to  a  voluntary  winding-up. 


(Title.)  Form  762. 


I, ,  of ,  tho  liqr  of  the  aboye-named  coy,  do  hereby  declare  Declaration 

a  dividend  at  the  rate  of shillings  in  the  pound  upon  the  amount  ^^  dividend. 

of  the  respive  debts  of  the  creditors  of  the  sd  coy  whose  names  and  the 
amount  of  whose  debts  are  set  forth  in  the  schedule  hto. 

Dated,  &c. 

Liqr. 

The  Schedule  above  referred  to. 

\_In  this  set  out  in  columns  (1)  names,  (2)  addresses,  (3)  amounts  of 
debts.^ 

When  the  liquidator  has  in  hand  sufficient  funds  after  providing  for  secured 
creditors,  and  the  list  of  debts  and  claims  has  been  settled  or  nearly  settled,  he  will 
declare  a  dividend  to  be  paid  to  the  creditors  whose  claims  have  been  allowed.  In 
determining  the  amount,  he  will  see  that  he  retains  funds  or  assets  sufficient  to 
cover  all  probable  costs  and  expenses  of  the  winding-up,  and  to  pay  a  like  dividend 
on  all  outstanding  claims.  The  liquidator  will  declare  the  dividend  by  instrument 
in  writing,  which  may  be  as  above. 

Sometimes  the  liquidator  obtains  the  sanction  of  the  Court  to  his  declaring  a 
dividend. 

A  dividend  having  been  dedared,  notice  will  be  g^ven  to  the  creditors  and 
payment  made  accordingly.  See  next  form,  which  was  used  before  the  Rules  of 
1903  came  into  operation,  but  Form  753a,  founded  on  Form  71  of  1903,  may,  it  is 
submitted,  be  used. 

{Title,)  Form  763. 

Si^»  Notice  that 

Upon  applicon  at  my  office,  No. ,  on  and  after  the instant,  dividend  is 

between  the  hours  of  10  and  4  o'clock,  you  may  receive  a  cheque  for  !^™eiit! 

\_state  nature  of  pai/ment,  e.g."] the  amount  of  your  debt  allowed 

in  this  matter,  viz., /.,  or /.,  being  a  dividend  at  the  rate  of 

5s.  in  the  £  upon  the  amount  of  your  debt  allowed  in  this  matter,  viz., 

/.,  or /.,  being  a  dividend  payable  to  you  as  a  contributory  of 

the  above  coy. 

If  you  cannot  attend  personally  the  cheque  will  be  delivered  to 
your  order  upon  your  filling  up  and  signing  the  subjoined  form. 

Dated  this day  of . 

I  am,  &c.. 

To  Mr.  • .  ,  Liqr. 
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Form  of  Obdsb. 

Sir, 

Please  deliver  to the  cheque  for /.  referred  to  in  the  abo?e 

letter. 

Or, 
Please  send  me  by  post  the  cheque,  &c. 

To  Mr, ,  liqr  of  the Ooy,  limtd. 

^  Signature. 

Dated  this day  of . 


[Please  bring  this  Diyidend  Notice  with  you.] 
Form  768a.  {TUU,) 

^o\her.  Dividend  of in  the  &. 

[Address.] 
[Date.] 

Notice  is  hby  given  that  a dividend  of  in  the  pound  has 

been  declared  in  this  matter,  and  that  the  same  may  be  received  at 
office,  as  above,  on the  of ,  19 — ,  or  on  any  sub- 
sequent   between  the  hours  of and . 

Upon  applying  for  payment  this  notice  must  be  produced  entire^ 
together  with  any  bills  of  exchange,  promissory  notes,  or  other 
securities  held  by  you ;  and  if  you  do  not  attend  personally  you  must 
fill  up  and  sign  the  subjoined  forms  of  Receipt  and  Authority ,  when  a 
cheque  or  money  order  payable  to  your  order  will  be  delivered  in 
accordance  with  the  authority. 
To .  (Signed)        G.  H.  [liqr.] 

NoTB. — The  receipt  should  be  signed  by  the  creditor  personally,  or 
in  the  case  of  a  firm  in  the  firm's  name.  Where  the  payee  is  not  the 
original  creditor  the  words  ''by  assignment"  should  be  added  after 
the  word  "  creditor." 

Receipt. 

19—. 

Beceived  of in  this  matter  the  sum  of pounds shillings 

and  — ' —  pence,  being  the  amount  payable  to  ^  in  respect  of  the 

' dividend  of in  the  £  on  ^  daim  against  this  company. 

£ .  Creditor's  Signature. 
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Authority, 
Sir, 

Please  deliver  to*  -  ^  post,  at  ^  risk  or  to*  the  bearer, 

Mr. ,  the  cheque  or  money  order  lor  the  dividend  payable  to  ~ 

in  this  matter. 

To .  Creditor's  Signature. 

Date ,  19—. 

As  to  this  notioe,  see  B.  119  of  1903,  supra, 

(Title.)  Form  763b. 


Take  notice  that  a  final  dividend  is  intended  to  be  declared  in  the  Notice  to 
above  matter,  and  that  if  you  do  not  establish  your  claim  to  the  satis-  ^^i,e 

faction  of  the  Ot  on  or  before  the day  of  ,  19 — ,  or  such  creditors  of 

later  date  as  the  Ot  may  fix,  your  claim  will  be  expunged,  and  I  shall  ^Qiare^final 
proceed  to  make  a  final  dividend  without  regard  to  such  claim.  dividencL 

Dated  this day  of ,  19  — .  Founded  on 

G.H.,Liqr.      f^^^^Oof 

ToX.  T.  [Address.] 

As  to  expungfing,  see  Rr.  109  and  110  of  1903.     For  summons  to  expunge  or 
reduce  proof,  see  Form  430. 

Upon  the  applicon  of  vol  liqr  by  originating  summons  or,  &c.    Form  754. 
And  the  Ct  being  of  opinion  that  the  advertisements  for  creditors  ~  '     . 
issued  by  the  applicant  as  such  liqr  as  afsd  are  sufficient.  Order  that  that  advcr- 
the  sd  liqr  be  at  liberty  to  proceed  to  distribute  the  assets  of  the  sd  ^^^^g^^. 
coy.    Liberty  to  apply.     Edwin  Bray  Gold  Mining  Co.,  00307  of  1898.  dent,  and 
Hood,  Eeg.,  Oct.  24,  1898.  «^jj^ 


assets. 


Contributories. 

By  sect.  133  (8)  of  1862,  the  liquidators  may  exeroifle  the  powers  of  the  Court  as 
to  settUng  the  list  of  contributories,  and  any  Ust  so  settled  is  primd  facie  evidence  of 
the  liabilit7  of  the  persons  named  therein  as  contributories.  See  sects.  38,  74,  98 
and  99  of  1862  in  Section  I.,  Chap.  XXXVni.    Kr.  80  to  85  of  1903  do  not  apply. 

When  the  assets  of  a  company  in  hand  and  readily  realizable  are  not  sufficient  to 
pay  off  all  the  debts  and  liabilities  and  the  costs  of  winding-up,  the  liquidator 
will  have  to  make  calls  on  the  contributories  in  respect  of  the  shares  held  by  them 
on  which  there  is  any  liability  to  pay.  In  -view  thereof  he  should,  as  soon  as  he 
sees  that  there  is  any  likelihood  of  such-  calls  being  required,  prepare  and  take  the 
necessary  steps  to  settle  a  list  of  contributories.    See  Form  755. 

*  Strike  out  words  inapplicable.  If  not  to  be  sent  by  post  strike  out  words  in 
italics,  and  insert  the  name  of  the  person  who  is  to  receive  the  cheque  or  money 
order. 
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Form  755. 

List  of  oon- 
tribatories. 


In  the  matter  of  the Coy,  Limtd, 

and 
In  the  matter  of  the  Cos  Acts,  1862  to  1900. 

List  of  Coitteibittokies  op  the  aboye-kahed  Coy. 

The  following  is  a  list  of  the  oontributories,  &o, 
[^The  rest  of  the  form,  including  the  schedules,  may  follow  Form  42  of 
1903.    See  Form  453.] 

The  usual  entiy  in  the  fifth  oolumn  of  the  first  part  is,  '*  As  a  present  member,** 
and  in  the  fifth  column  of  the  second  part,  **  As  the  executor  of  A.  B.,  deceased," 
or  ''As  the  administrator  of  A.  B.,  deceased,"  or  '*  As  the  trustee  in  bankruptcj 
of  C,  a  member." 

Take  care  that  the  serial  number  once  assigned  to  a  contributory  is  always 
assigned  to  him  throughout  the  proceedings. 

The  names,  addresses,  and  descriptions  contained  in  the  company's  register  of 
members  should  be  accurately  transcribed.  *<  Care  of  "  is  a  sufficient  address,  if  so 
entered  in  the  register. 


Form  756. 

Notice  to  con- 
tributories. 

Founded  on 
Form  43  of 
1903. 


(Title  as  in  last  Form.) 

Take  notice  that  I  ,  the  liqr  of  the  above-named  coy,  have 

appointed  the day  of ,  19 — ,  at o'clock  in  the noon, 

at ,  in  the  county  of ,  to  settle  the  list  of  contributories  of 

the  above-named  coy,  made  out  by  me  pursuant  to  the  Cos  Acts,  1862 
to  1900,  and  the  rules  thereunder,  and  that  you  are  included  in  such 
list  in  the  character  and  for  the  number  of  shares  [or  extent  of  interest] 
stated  below ;  and  that  if  no  sufficient  cause  is  shown  by  you  to  the 
contrary  at  the  time  and  place  aforesaid,  the  list  will  be  settled, 
including  you  therein. 

Dated  this day  of ,  19     . 

A. ,  liqr. 

To  Mr. .     [And  to  Mr.  C.  D.  his  solor.] 


The  Schedule  [a*  in  last  Form']. 

The  above  form  is  identical  with  Form  463,  which  is  used  in  a  oompnlscHy 
winding-up. 

For  affidavit  of  postage,  see  Form  455. 
Settling  list.         It  is  usual  to  fix  a  day  for  settling  the  list,  and  to  give  notice  thereof  to  the  con- 
tributories, as  in  Form  756 ;  but  before  the  Rules  of  1903  it  was  held  to  be  not 
essential  so  to  do.     Brighton  Areade  Co,  y.  Dowling,  L.  R.  8  C.  P.  175,  187. 

At  the  time  appointed  the  liquidator  should  attend  at  the  place  specified  in  the 
notice,  and  hear  any  objections  made  by  the  parties  who  object  to  being  placed  on 
the  Ust,  and  should  either  then  and  there  decide  as  to  such  objections  under  the 
advice  of  his  solicicor,  or  should  adjoam  the  case  for  further  consideration.  And 
see  notes  to  Form  454.  As  to  who  should  be  on  the  list,  see  Chap.  XXXVIII. 
When  tho  list  has  been  settled  altogether  or  in  part,  the  liquidator  very  commonly 
signs  a  certi6cate,  which  should  now,  as  nearly  as  may,  follow  that  used  by  the 
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liquidator  in  a  oompulsoiy  winding-iip.  (See  Form  456.)  For  notioe  of  final 
settlement,  see  Form  457.    Affidavit  of  service,  Form  458. 

It  has  been  a  common  practice  to  settle  the  list  of  contribntories  so  far  as  regards  How  list 
all  nndisputed  claims,  and  then  to  set  out  in  a  third  part  of  it  a  list  of  all  the  ^^^^* 
disputed  claims,  with  an  explanatory  note  to  the  effect  that  they  are  in  dispute,  and 
that  the  liquidator  has  not  yet  fully  investigated  them.  Then  when  the  liquidator 
had  settled  the  list,  save  as  regards  certain  disputed  cases,  he  could  settle  either  the 
persons  who  dispute  their  liability  on  the  list,  and  leave  them  to  apply  to  the  Court 
to  strike  their  names  off,  or  he  could  himself  apply  to  the  Court  for  a  declaration 
that  they  should  be  placed  on  the  list  for  the  shares  specified ;  but  it  seems  better 
now  to  follow  the  practice  applied  to  compulsory  winding-up.  When  the  liability 
of  only  one  person  as  contributory  is  in  question,  the  proper  practice  is  to  place 
him  on  the  list,  and  leave  him  to  apply.  Comtcall  Brick j  ^.  Co.,  (1893)  W.  N.  9  ; 
37  S.  J.  214.  But  when  the  liability  of  a  class  of  persons  is  in  dispute  it  may 
be  cheaper  and  more  convenient  for  the  liquidator  to  apply  for  a  declaration  of 
liability.  But  even  when  a  claim  for  a  dedaraiion  is  allowed,  the  summons  ought 
not  to  ask  for  an  order  of  payment.  (See  E.  J.  Wragg,  Zimtdy  (1897)  1  Ch.  796.) 
If  a  third  schedule  is  inserted,  the  following  paragraph  should  be  added  to  the 
certificate: — 

*<  The  several  persons  whose  names  are  set  forth  in  the  third  schedule  hereto  are 
alleged  to  be  contribntories  of  the  company,  but  I  have  not  yet  concluded  the 
consideration  of  their  oases." 

In  the  above  form  each  contributory  must  have  the  serial  number  originally 
assigned  to  him  in  Form  755,  and  the  names  in  each  division  must  be  in  strict 
alphabetical  order,  according  to  surnames. 

As  regfards  the  third  schedule,  it  is  desirable  to  keep  the  disputed  cases  in  view, 
e.g.y  so  that  when  a  call  is  proposed  it  may  be  seen  that  the  disputes,  even  if  settled 
in  favour  of  the  liquidator,  would  not  reduce  the  call. 

It  is  a  common  practice,  where  a  fully  paid-up  shareholder  desires  not  to  be 
placed  on  the  list,  to  omit  the  name  altogether.    Anderson* 8  ease,  7  Ch.  75. 

A  contributory  who  objects  to  his  name  being  placed  on  the  list  can  apply  to  the 
Court  to  rectify  the  register  of  members,  or  the  list  of  contribntories,  or  both,  under 
sect.  188. 

If  there  are  many  disputed  cases,  the  liquidator  may  perhaps  still  apply  to  the  Application 
Court  to  settle  the  list,  or  apply  as  regards  the  oases  in  dispute.  In  the  former  case  to  Court, 
the  liquidator  takes  out  a  summons  that  the  list  of  contribntories  of  the  company 
may  be  settled  by  the  Court,  and  that  all  proper  inquiries  may  be  made,  and 
directions  given  for  that  purpose,  and  the  subsequent  proceeding's  will  be  similar 
to  those  in  a  compulsoiy  winding-up.  (See  Chap.  XXXVIII.)  If  the  dispute  is 
only  as  to  a  single  person  or  a  few  persons,  the  summons  will  be  **that  the 
followiog  question  may  be  determined,  namely,  whether  A.  B.  is  or  is  not  a 

contributory  in  respect  of ,  or  how  many  shares  of /.  each  in  the  capital  of 

the  company,"  or  that  it  may  be  declared  that  the  liquidator  of  the  above-named 

oompaoy  is  eo titled  to  settle  A.  B.,  of  ,  upon  the  list  of  contributories  of  the 

company  in  respect  of  shares  of  /.  each,  numbered  to both 

inclusive,  and  upon  each  of  which  shares  the  sum  of /.  and  no  more  has  been 

paid  up."  But  having  regard  to  the  fact  that  even  in  a  compulsory  winding-up 
the  liquidator  settles  the  list  without  the  Court,  such  applications  are  not  likely  to 
be  encouraged. 

However,  in  most  cases  the  liquidator  settles  the  person  disputing  on  the  list, 
and  leaves  him  to  litigate  the  matter  by  applying  to  the  Court. 

Applications  by  contributories  to  have  their  names  removed  from  the  list  are 
common ;  they  are  usually  made  by  originating  summonses. 
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Altering 
status. 


The  power  of  a  Tolnntary  liquidator  under  sect.  131  of  1862  to  sanction  a  transfer 
of  shares  made  after  the  commencement  of  the  winding-up,  inyolyes  the  power  to 
alter  the  regfister  of  members  ;  and  the  transferor  is  thereupon  released  from  the 
liability  which  he  was  under  at  the  commencement  of  the  winding-up  to  contribute 
as  a  present  member,  and  the  transferee  alone  is  the  person  to  be  placed  on  the  A. 
list. 

Where  successive  transfers  are  sanctioned  by  the  liquidator  under  sect.  131,  the 
ultimate  transferee  only  is  liable  to  contribute  as  a  present  member,  the  transferor 
and  prior  transferees  being  liable  as  past  members.  National  Bank  of  Wales,  (1897) 
1  Ch.  298. 

For  supplemental  list  of  contributories,  see  Form  460. 


Calls. 

See  sects.  133  (9)  and  134  of  1862.  Br.  86  to  90  of  1903  do  not  apply. 
Making  coll.  When  the  liquidator  has  settled  the  list  of  contributories  he  will  proceed  forth- 
with to  make  a  call  on  the  contributories  so  far  as  may  be  necessuy.  Where  then 
is  a  considerable  amount  to  be  called  up  he  may  think  it  beet  to  call  it  up  by 
degrees,  but  where  it  is  clear  that  the  whole  amount  will  have  to  be  called  up  he 
should,  as  a  general  rule,  make  a  call  of  the  full  amount  unpaid  on  the  ahares  held 
by  the  contributories,  and  send  out  notices  accordingly. 
Notices.  Sometimes  the  liquidator  before  making  a  call  sends  out  notice  that  he  proposei 

to  make  a  caU,  and  fixing  a  time  and  place  at  which  he  will  consider  the  matt^, 
How  call  said  within  the  time  mentioned  he  can  consider  any  objections  made.    A  call,  if  and 

made.  when  the  liquidator  determines  to  make  it,  will  be  made  by  instrument  in  writing 

under  his  hand  (see  Form  757),  and  notice  of  the  making  of  the  call  should  forth- 
with be  sent  to  the  contributories.    See  Form  768.    Those  contributories  who  do 
not  pay  should  be  given  further  notice  that  unless  they  pay  forthwith  the  liquidator 
Order  for  '^^  &PP^7  ^  ^®  Court.    Subsequently  the  liquidator  should  apply  by  summons  to 

payment.  the  Court  for  an  order  agpainst  all  defaulting  contributories,  compelling  them  to  pay 

the  amount  due  with  interest.    Such  orders  are  very  frequent,  and  can  be  readily 
enforced  by  execution. 
3^  ||g{;^  If  the  amount  recoverable  from  the  contributories  settled  on  the  A.  list  will  not 

suffice  to  pay  the  debts  and  costs  of  winding-up,  it  will  be  necessary  to  settle  the  B. 
list  of  contributories.    This  wiU  include  those  pearaons  who  ceased  within  one  year 
before  the  commencement  of  the  winding-up  to  be  members  and  their  representa- 
tives.   See  Section  I.,  Chap.  XXXVIU. 
CaUs  by  A  general  meeting,  under  sect.  189,  may  appoint  directors  and  sanotion  their 

directors.  making  calls.    Zadd^s  case,  (1893)  3  Ch.  450.    A  call  may  be  made  in  pursuance  of 

an  agreement  to  amalgamate.  New  Zealand  Co,  v.  Peacock,  (1894)  1  Q.  B.  622.  Or 
in  pursuance  of  an  agreement  for  the  sale  of  the  assets  to  another  compcmy.  Bank 
€tf  South  Australia  (2),  (1895)  1  Ch.  578. 


Form  767. 

Call. 


I,  A. 


In  the  matter,  &c. 

B., ,  of ,  the  liqr  of  the  aboye-named  coy,  hereby 


make  a  call  of  /.  per  share  on  all  the  contributoiies  of  the  sd 

coy  [or  upon  the  several  persons  named  in  the  second  column  of  Ae 
schedule  hto,  being  resply  contributories  of  the  sd  coy  in  respect  of 
the  number  of  shares  set  opposite  their  names  resply  in  the  same 
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flohednle],  which  sum  is  to  be  pd  at  my  office  at  the  address  above 

stated  on  the day  of ,  19 — . 

Dated,  ftc.    [Schedule,  as  in  Form  453.] 

The  Hat  of  oontribntorieB  having  been  settled  whoUj  or  in  part,  the  liquidator 
will  from  time  to  time  make  calls  on  the  oontributories  onder  sab-seot.  9  of  sect.  133 
of  the  Aot.  It  is  not  necessary  to  give  anj  notice  of  the  intention  to  make  a  call, 
though  it  is  sometimes  done.  The  liquidator  should  make  the  call  bj  an  instrument 
in  writing,  as  above,  which  is  based  on  Form  60  of  1903,  and  no  sanction  for  making 
the  can  is  required.    [See  R.  86  of  1903.] 

But  the  Court's  sanction  is  obtainable,  if  thought  fit,  in  a  voluntary  winding-up. 

The  call  having  been  made,  the  liquidator  will  give  notice  thereof  to  the  oontri- 
butories.   Such  notice  may  be  as  follows : — 

In  the  matter,  ftc.  Form  758« 

Take  notice  that  on  the day  of ,  I,  the  undersigned ,  Notice  of  call. 

of ,  the  liqr  of  the  above-named  ooy,  made  a  call  of /.  per 

share  upon  all  the  oontributories  of  the  above-named  ooy  [^or  as  the 
case  may  3«],  and  that  the  amount  due  from  you  W.  in  respect  of  the 

call  so  made  is  the  sum  of /.,  which  sum  you  are  hereby  required 

to  pay  to  me  as  the  liqr  of  the  sd  coy  at  my  office,  situate,  &c.,  on  or 

before  the day  of next.    In  default  of  payment,  interest  at 

the  rate  of  5/.  p.c.  p.a.  will  be  charged  upon  the  amount  unpaid. 

Dated,  &c.  A.  B.,  Liqr. 

To  W.,  of . 

If  the  call  is  not  duly  paid,  the  liquidator  will,  if  necessary,  take  proceedings  to 
enforce  payment. 

As  to  interest,  provisions  in  the  articles  as  to  calls  do  not  apply  to  calls  in  a 
winding-up  [Welsh  FUmnel  Co,y  20  Eq.  360) ;  but  interest  may  be  recovered  under 
8  &  4  Will.  4,  c.  42  (see  Ex  parte  Lintolt,  4  Eq.  184  ;  Barrow's  ease,  3  Ch.  184), 
provided  notice  of  the  intention  to  charge  is  given  as  above. 

Formal  parts :  see  Form  707.  Form  769. 

Upon  the  hearing  of  an  applicon  on  the  part  of  A.  B.,  the  liqr  of  Summons  or~ 
the  above-named  coy,  that  the  several  persons  named  in  the  second  notice  of 
column  of  the  schedule  hereto,  being  resply  oontributories  of  the  sd  ^S^^^jjg 
coy,  may  be  ordered  to  pay  to  the  sd  A.  B.,  as  such  liqr  as  afsd,  at  his 

office,  situate  at ,  within  four  days  after  service  upon  them  resply 

of  the  order  to  be  made  hereon,  the  several  sums  of  money  set  opposite 
to  their  respive  names  in  the  seventh  column  of  the  schedule  hto, 
being  the  amounts  due  from  the  sd  several  persons  resply  in  respect  of 

a  call  of L  per  share,  made  by  the  sd  A.  B.  as  such  liqr  as  afsd, 

on  the day  of .    And  that  the  sd  several  persons  may  be 

ordered  to  pay  the  costs  of  this  applicon.     [Schedule,  see  Form  495.] 

Calls  made  in  a  voluntary  winding-up  can  be  enforced  by  action  brought  by  the 
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liquidator,  in  the  name  of  the  company,  against  the  oontribntorieBy  or  by  proceeding 
under  sect.  138  of  1862.  The  latter  is  the  better  course,  and  is  generally  adopted. 
JFhitehouse  ^  Co,,  9  0.  D.  595.    The  application  should  be  by  summons. 


Form  760.       Upon  the  applicon  of  E.,  the  liqr  of  the  coy,  by  Bummons,  dated  2nd 

Order  enforc-  June,  1877,  and  upon  reading,  &c..  Order  that  the  several  persons 

by^lia^diSo^  named  in  the  second  column  of  the  schedule  to  this  order,  being  con- 

tributories  of  the  sd  coy,  on  or  before  20th  July,  1877,  or  within  four 

days  after  service  of  this  order,  pay  to  E.,  the  liqr  of  sd  coy,  at  his 

office,  No. ,  &o.,  the  several  sums  set  opposite  their  respive  names 

in  the  sixth  column  of  the  sd  schedule  hereto  :  such  sums  being  the 
amounts  due  from  the  sd  several  persons  resply  in  respect  of  a  call 
of  2/.  10«.  per  share,  made  by  the  sd  liqr.    And  also  order  that  the 

sd and ,  resply,  each  pay  to  the  sd  E.  the  sum  of  one  guinea 

costs.  [Schedule,  as  in  Form  495.]  Sheffield  Purchasers  Cb.,  Malins, 
V.-C,  2nd  July,  1877.    B.  1186. 


Orders  under  Section  101  of  1862. 

Orders  are  frequently  made  under  sect.  101  [see  Forms  611  rf  seq."],  on  the  appli- 
cation of  the  liquidator,  for  the  payment  of  moneys  due  in  respect  of  calls  made 
prior  to  the  windiog-up,  or  other  moneys  owing  by  the  contributories.  Not 
imcommonly  the  order  includes  calls  made  before  and  after  the  commencement  of 
the  winding-up.  See  Form  762.  As  to  set-off,  see  TFhitehoute  ^  Co.^  ubi  wpn; 
our 8  case,  12  C.  Div.  765 ;  Eiram  Maxim  Lamp  Co,,  (1903)  1  Ch.  70. 

For  summons,  see  Form  608. 

Where  a  company,  before  Toluntarily  winding-up,  sued  for  calls,  and  before  the 
action  was  ripe  for  trial  resolved  on  winding-up,  and  the  liquidator  settled  the 
defendant  on  the  list  of  contributories  for  the  calls,  and  then  by  notice  discontinued 
the  action,  and  took  out  an  originating  summons  against  the  defendant  under 
sects.  101  and  138  of  the  Companies  Act,  1862,  for  a  balance  order,  and  his  costs  of 
action  were  taxed,  and  the  liquidator  having  refused  to  pay  them,  defendant  applied 
for  a  stay  of  the  summons  until  payment :  Wright,  J.,  held  that  the  defendant  was 
not  entitled  to  the  stay,  but  that  the  amount  of  the  costs  must  be  deducted  fnna 
any  sum  recovered  by  the  liquidator  on  the  summons.  United  Service  Astociaiiin, 
(1901)  1  Ch.  97. 


Form  761.  Upon  the  applicon  of  B.,  the  liqr  of  the  above-named  coy,  and  no 
one  appearing  for  the  several  persons  mentd  in  the  second  column  of 
the  schedule  hto,  although  duly  summoned,  as  appears  by  the  aSt  of 
P.,  filed  16th  Jan.  1877,  and  upon  reading,  &c.,  Order  that  the  several 
persons  named  in  the  £brst  column  of  the  sd  schedule,  being  resply  con- 
tributories of  the  sd  coy,  within  four  days  after  service  of  this  order  on 
them  resply,  pay  to  the  sd  B.,  the  liqr  of  the  sd  coy,  at  the  office  of 
Messrs.  W.  &  Co.,  situate,  &c,,  the  sums  of  money  set  opposite  their 


Order  to  pay 
calls  made 
before  wind- 
ing-up. 
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respiye  names  in  the  eighth  column  of  the  sd  schedule,  such  sums 
being  the  amounts  due  from  the  sd  several  persons  resply  in  respect  of 
the  calls  of  Qs,  per  share,  made  on  the  10th  July,  1873,  and  of  4s.  per 
share,  made  on  31st  Oct.  1876,  as  mentd  in  the  fifth  and  sixth 
columns  of  the  sd  schedule,  together  with  interest  thereon  at  the  rate 
of  5  p.c.p.a.,  in  respect  of  the  first  call  from  10th  July,  1873,  and  in 
respect  of  the  second  call  from  31st  Oct.  1876,  resply,  to  the  day  of 
payment,  and  for  the  costs  of  this  applicon  and  consequent  thereon 
(which  have  been  ascertained  in  Chambers),  as  mentd  in  the  seventh 
column  of  the  sd  schedule. 


The  Schedule  above  referred  to. 

No.  on 
List 

Name. 

Addre«. 

No.  of 
Shares. 

Amomit  due  for 

call  jpayable 
10th  Jal7, 1873, 
at  6f .  per  share. 

Amount  due  for 

call  payable 
3l8t  Oct.,  1876, 
at  4s.  per  share. 

Amount  of  costs 
of  application 
as  ascertained 
in  Chambers. 

Total 
amount 

payable. 

1 
87 
63 

A.  B. 
CD. 
E.  F. 

&o. 

10 

60 

160 

£    $.    d. 
8     0     0 

16     0     0 

46     0     0 

&0. 

£     8.     d. 
2     0     0 

10     0     0 

30     0     0 

&0. 

£     *.    d. 

0  4  10 

1  4     6 
3  10     2 

&0. 

£    8.  d, 
5    4  10 

26    4    6 

78  10    2 

BritUh  Marine  Insurance  Co.,  Malins,  V.-C,  I7th  Jan.  1877.    A.  105. 


Another. 


Upon  the  applicon  of  L.,  the  liqr  appointed  in  the  voluntary  winding-   Porm  762. 
up  of  the  above  coy,  and  upon  hetiring  the  solors  for  the  applicant,  and 
for  J.  n.  and  T.  F.,  and  upon  reading  an  afft,  &c.,  and  an  afft  of  - 
filed  7th  Dec.  1878,  of  service  of  notice  of  this  applicon.  Order  that  the 
several  persons  named  in  the  second  column  of  the  schedule  to  this 
order,  being  resply  contributories  of  the  sd  coy,  pay  to  the  sd  L.,  as 

such  liqr  as  afsd,  at  the  office  of  Mr. ,  his  solor,  at ,  on  or 

before  the  2drd  day  of  Dec.  1878,  or  subsequently  within  four  days 
after  service  upon  them  resply  of  this  order,  the  several  sums  of  money 
set  opposite  to  their  respive  names  in  the  eighth  column  of  the  sche- 
dule hto,  such  sums  being  the  amounts  due  from  the  sd  several 
persons  named  in  the  second  column  of  the  sd  schedule  in  respect  of 
calls  made  upon  the  members  of  the  sd  coy  previously  to  the  com- 
mencement of  the  winding-up  thof,  and  of  a  call  of  5s.  per  share,  made 
by  the  sd  L.,  as  such  liqr  as  afsd,  on  the  26th  of  April,  1878.  Order 
that  each  of  the  sd  several  persons  do  also  pay  to  the  sd  L.,  as  such 
liqr  as  afsd,  at  the  time  and  place  afsd,  a  further  sum  of  Ss,  Sd.,  for  . 
his  or  her  proportion  of  the  costs  of  this  applicon. 
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Schedule. 


Serial 

No.  on 

List. 


Name. 
Addieo. 


Deflorip- 
tion. 


In  what 
character 
induded. 


No.  of 
Shares. 


Amount  of  call 

made  by 

Liquidator  on 

S7th  April,  187& 


Amount  due  in 
reepect  of  calls 
made  preriously 
to  irlnding^up. 


Total 

amount 

doe. 


Wedneahury  Newspaper  Co,^  M.  B.,  9th  Dec.  1878-    B.  2255. 


Form  763. 

Another 

againfit 

executors. 


Order  that  the  sd  X.  and  Y.,  as  the  ezors  of  the  will  of  the  sd  T., 
do  on  or  before  the  SOth  day  of  March,  1879,  or  subseqnently  within 
seven  days  after  service  of  this  order  npon  them,  pay  to  the  appli- 
cant, the  sd  E.,  as  such  liqr  as  afsd,  at  his  office.  No.  — , Street, 

in  the  City  of  London,  the  sum  of  750/.,  such  sum  being  the  amount 
due  from  the  sd  T.  in  respect  of  a  caU  made  by  the  sd  B.,  as  such  liqr 
as  afsd,  on  &c.  And  order  [ae  to  coete].  And  order  that  the  sd  sums 
payable  by  the  sd  X.  and  Y.  be  pd  by  them  out  of  the  assets  of  the  sd 
T.,  deed,  in  their  hands,  as  legal  personal  representatives  of  the  sd  T., 
to  be  administered  in  a  due  course  of  administration,  if  the  sd  X.  and 
Y.  have  in  their  hands  so  much  to  be  administered.  African  AUuvial 
Gold  Mines,  Limid,  Wright,  J.,  March  10,  1899. 


Dividends  to  Contributories,  and  Adjusting  their 

Bights. 

*'  The  property  of  the  oompaDy  " — subject  to  the  liabilities — ''shall,  unless  it  be 
otherwise  provided  by  the  regfulations  of  the  company,  be  distributed  among  the 
members  according  to  their  rights  and  interests  in  the  company."  Sect.  133  (1)  of 
1862. 

This  distribution  is  one  of  the  duties  of  yoluntary  liquidators  (sect.  133  (2)),  who 
must  *'  adjust  the  rights  of  the  contributories  amongst  themselyes  "  (sect.  133  (10)), 
and  may  make  calls  ''for  the  adjustment  of  the  rights  of  contributories  amongst 
themselves."  (Sect.  133  (9).)  And  this  without  any  sanction.  See  B.  86  of 
1903. 

If  there  is  a  surplus  after  paying  or  providing  for  the  oosts  of  winding-op  and 
paying  off  the  creditors,  such  surplus  will  be  divided  among  the  contribotones 
according  to  their  rights  and  interests.  Their  rights  and  interests  depend  on  the 
memorandum  and  articles  of  the  company.  Frimd  faeie  the  assets  should  be  applied 
first  in  paying  off  the  paid-up  capital,  and  the  balance  should  be  distributed  in 
proportion  to  the  nominal  amount  of  the  capital  held  by  the  contributories.  Bat 
this  rule  must  be  departed  from  when  the  reg^ulations  otherwise  provide— «.^.,  they 
may  say  that  the  preferenoe  shares  are  to  be  paid  off  first,  and  that  the  scurplos  is 
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to  £^  to  the  ordinary  shares.  Again,  when  the  snrplns  is  not  snffioient  to  paj  ofl 
the  whole  of  the  paid-up  capital,  the  amount  available  should  primA  facie  be  dis- 
tributed, so  that  the  losses  may  be  borne  in  proportion  to  the  nominal  capital  held. 
This  rule,  however,  must  be  departed  from  in  some  cases — e.y,,  where  some  shares 
are  entitled  to  a  preference  as  regards  capital.  Where  there  are  different  amounts 
paid  up  on  different  classes  of  shares — e.ff.,  some  10/.  shares  with  10/.  paid  up,  and 
some  10/.  shares  with  61.  paid  up — the  liquidator  may,  in  order  to  adjust  the  rights 
of  the  members,  have  to  apply  the  surplus  first  in  paying  off  the  extra  51.  per  share, 
then  distribute  the  surplus  rateably.  The  proper  mode  of  distribution  is  a  matter 
on  which  the  liquidator  often  takes  the  opinion  of  the  Court  under  sect.  138. 

See  Weymouth  Steam  Faeket  Co.,  (1891)  1  Ch.  66 ;  Wakejield  Rolling  Stock  Co.^ 
(1892)  3  Ch.  166 ;  and  other  cases  cited  in  Chap.  XXXVUI.,  and  Part  I.,  8th  ed., 
pp.  669  et  acq. 

As  to  the  meaning  of  **  surplus  assets,"  see  New  Transvaal  Co.,  (1896)  2  Ch.  750  ; 
Feabodp  Mining  Co.,  W.  N.  (1877)  170,  and  mpra,  p.  652. 


(Title.)  Fonn7e4. 


LetL,  of ,  &c.,  K.,  of ,  &c.,  and  L.,  of  ,  &c.,  attend  S^^^ons^or 

&c.,  upon  tlie  applicon  of  H.,  of ,  &c.,  and  W.,  of  ,  &c.,  the  distributing 

liqrs  in  tlie  voluntary  winding-up  of  tlie  above-named  coy,  for  tlie  assets, 
determination  of  the  following  questions  : — 

1.  Upon  what  principles  and  in  what  shares  and  proportions  as 
between — 

(1)  The  holders  of  the  fully  pd  up  ordinary  shares  of  10/.  each ; 

(2)  The  holders  of  the  fully  pd  up  preference  shares  of  10/.  each ; 

(3)  The  holders  of  the  guaranteed  shares  of  10/.,  with  7/.  10*.  per 

share  pd  up ; 
the  surplus  assets  of  the  coy  remaining  after  satisfying  all  the  liabi- 
lities of  the  coy  and  the  costs  of  the  liquidation  thof ,  and  available 
for  distribution  among  the  shareholders  thof ,  ought  to  be  distributed. 

2.  How  the  costs  of  this  applicon  ought  to  be  dealt  with. 
Dated,  &c. 

In  a  case  like  the  above,  the  old  practice  was  to  apply  by  ex  parte  motion  that  the 
several  respondents  might  be  appointed  to  represent  the  different  classes  of  share- 
holders {Bridgewater  Namgation  Co.,  39  C.  Div.  1,6);  but  the  order  should  now  be 
obtained  on  originating  summons.  Wakejield  Rolling  Stock  Co.,  (1892)  3  Ch.  166 ; 
60  W.  B.  700 ;  New  Transvaal  Co.,  00146  of  1896. 


TTpon  the  applicon  of  A.,  B.,  and  0.,  the  liqrs  of  the  above-named   Form  766. 


coy,  and  upon  hearing,  &c..  It  is  ordered  that,  for  the  purposes  of  Order  ap- 
determining  the  question  raised  by  summons,  dated  24th  June,  1892,  pointing 

the  judge  doth  hby  appoint  the  sd  W.,  of ,  a  holder  of  new  pre-  represent 

f erence  shares  of  the  coy,  to  represent  all  the  holders  of  new  preference  *^*^  ^{ 
shares  of  the  sd  coy.    And  doth  also  appoint  M.  and  J.,  of,  &c.,  holders  on  hearing 
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of  above 
summons. 


of  old  preference  shares,  to  represent  all  the  holders  of  old  preference 
shares.  And  doth  also  appoint  X.,  D.  and  T.,  all  of,  &c.,  exors  of  G., 
deed,  holders  of  ordinary  shares,  to  represent  all  the  holders  of  ordi- 
nary shares  in  the  ed  coy.  Chatterley  Iron  Co.^  Chitty,  J.,  25th  July, 
1892.     A.  1099. 

Sometimes  the  order  appointiDg  persons  to  represent  classes  is  included  in  the 
order  containing  the  declaration  of  rights.  See  order  in  Ketc  Transvaal  Co., 
Vaughan  Williams,  J.,  23rd  July,  1896. 


Form  76B. 

Order  on 

summons 

declaring 

rights  of 

shareholders 

in  surplus 

assets. 


Upon  the  applicon  of  G.,  the  liqr  of  the  above-named  coy,  by  sum- 
mons, dated  Ist  Nov.  1890,  and  upon  hearing  counsel  for  the  appli- 
cant, and  for  E.,  the  representative  "A"  shareholder,  for  8.,  the 
representative  **  B  "  shareholder,  resply  appointed  by  the  order  dated 
26th  Jan.  1891,  and  upon  reading,  &c.,  and  the  judge  being  of  opinion 
that  in  the  distribution  by  the  sd  liqr  of  the  surplus  assets  of  the  above- 
named  coy  remaining  after  payment  of  debts  and  expenses  of  liquida- 
tion the  holders  of  "A,"  or  preference  shares  of  the  coy,  are  not 
entitled  to  a  return  on  their  capital  before  or  in  priority  to  the  holders 
of  ''  B "  shares,  and  that  both  the  sd  classes  of  shares  rank  in  the 
same  distribution  equally.  It  is  ordered  that  upon  the  division  or  dis- 
tribution of  such  surplus  assets  the  liqr  of  the  coy  have  regard  to  such 
opinion,  and  distribute  such  assets  accordingly.  And  it  is  ordered  that 
the  costs  of  the  applicant  and  the  sd  E.  and  S.  of  and  incidental  to  the 
applicon  and  the  sd  order  of,  &c.,  be  allowed  out  of  the  assets  of  the  sd 
coy.     General  Ice  Factory  Co,^  Stirling,  J.,  9th  Feb.  1891.     B.  206. 


Examination  of  Officers  and  Others. 

The  liquidator  can,  under  sect.  116  of  1862,  have  directors  and  oontributories  and 
other  persons  examined  as  to  the  a£Paii8  of  the  company.  The  application  is  by 
originating  summons  (on  the  lines  of  Form  660),  under  sect.  138,  for  liberty  to 
examine,  and  then  the  directors  or  other  persons  to  be  examined  will  be  directed  by 
the  Court  to  appear  (see  Form  662),  and  will  hare  to  answer  on  oath. 

In  the  High  Court,  the  examination  is  to  be  held  in  Court  or  Chambers,  as  the 
Court  directs.    B.  6  of  1903. 

See  further,  Section  I.,  Chap.  XTiTT. 


Form  767. 

Order  for 

private 

examination 

under 

Beet.  115  of 

1862. 


Upon  the  applicon  of  P.  and  others,  the  liqrs  in  the  voluntary 
winding-up  of  the  above  coy,  by  originating  summons  dated  &c.,  and 
upon  hearing  the  solors  for  the  applicants,  and  upon  reading  the  afPt 
of  the  sd  P.  and  E.,  two  of  the  liqrs,  filed,  &c.,  and  upon  reading  the 

advertisement  in  the  London  Gazette  of  the of ,  18 — ,  of  the 

special  [or  extraordinary]  resolution  passed  for  winding-up  the  sd  coy 
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voluntarily,  Order  tliat  the  sd  liqrs  be  at  liberty,  for  the  purpose  of 
the  proceedings  now  pending  in  the  winding-up  of  the  coy,  to  examine 

N.,  of ,  late  managing  director  of  the  coy,  under  the  provisions  of 

sect.  115  of  the  Oos  Act,  1862. 


Misfeasance. 

A  Yoliintarj  liquidator  has  to  look  into  the  afiairs  of  a  company  and  ascertain 
whether  any  misfeasance,  fraudulent  preference,  or  breach  of  trust  has  been  com- 
mitted by  any  of  its  officers,  and  if  necessary  he  must  take  proceedings  in  respect 
thereof.  The  matter  is  dealt  with  in  sect.  10  of  the  Act  of  1890,  which  is  expressly 
applied  to  voluntary  liquidations.    See  Section  I.,  Chap.  XLIY. 

The  application,  when  in  the  High  Court,  is  by  orig^inating  summons  under 
sect.  138  of  1862  and  B.  71  of  1903. 

In  any  other  Court  the  application  is  by  motion.    See  B.  71  of  1903. 

Upon  the  applicon  by  originating  summons,  dated,  &o.,  of  G.  and   *ontt  768. 

n.  on  behalf  of  themselves  and  all  other  the  shareholders  interested  Leave  to 

in  the  surplus  assets  of  the  above-named  coy,  and  upon  hearing  f^^'^^^ 

counsel,  &c.,  and  the  sd  W.  [voluntary  liqr]  undertaking  not  to  part  dator's  name 

with  any  of  the  remaininfl:  shares  in  the  L.  Coy,  Limtd,  which  are  in  misfeasance 

•^  ^  ./ »  »  proceedmgs. 

now  in  his  hands  without  notice  to  the  sd  applicants.  Order  that  the 

applicants  be  at  liberty,  upon  indemnifying  the  sd  liqr  W.,  such 

indemnity  to  be  settled  by  the  Ct  in  case  the  parties  differ,  to  take 

proceedings  in  the  name  of  the  sd  liqr,  or  in  the  name  of  the  sd  coy, 

against  one  N.,  to  recover  from  him  the  sum  of  3,000/.  received  by 

him  in  shares  of  the  L.  Coy,  Limtd,  on  the  sale  of  the  assets  of  the 

above-named  coy  to  the  sd  L.  Coy,  Limtd,  and  that  the  applicants  have 

the  conduct  of  such  proceedings.     Coventry  K%ng*»  Head  Hotel  Co.^ 

00240  of  1898.     Hood,  Keg.,  Aug.  19,  1898. 


Prosecution  of  Directors,  &c. 

The  volontary  liqaidators,  with  the  previous  sanction  of  the  Ck>art,  may  prosecnte 
the  offender,  and  all  expenses  properly  incurred  in  such  prosecution  are  payable  out 
of  the  assets  of  the  company  in  priority  to  all  other  liabilities.  See  sect.  168  of 
1862,  and  Section  L,  Chap.  XLV. 


Compromises. 

See  sects.  159  and  160  of  1862,  and  Section  I.,  Chap.  XLVI. 

The  compromise  may  be  made  with  the  sanction  of  the  company,  as  above,  or  of 
the  Court,  under  sect.  138,  infra. 

"Fot  example,  a  compromise  may  be  arranged  if  a  contributory  cannot  pay  the  full 
amotmt  of  his  debt,  or  if  a  debtor  to  the  company  cannot  pay,  or  if  the  company 
has  claims  against  anyone  for  breach  of  contract  or  misfeasance,  which  it  is  oon- 
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Provisional 
agreement. 


Afadayit  of 
means. 


sidered  safer  to  compromise.  When  the  company  is  insolvent  application  should  be 
made  to  the  Goort,  for  the  contributories  are  not  good  judges  when  thej  have  no 
interest  in  the  assets  ;  and  in  any  cose  the  sanction  of  the  Coort  is  preferable  when 
the  compromise  is  with  a  contributory. 

Where  a  compromise  is  proposed,  the  liquidator  sometimes  (1)  makes  a  pro- 
visional  agreement  for  compromise,  and  then  calls  a  meeting  or  applies  to  the  Court 
to  sanction  the  same ;  or  (2)  calls  a  meeting  or  applies  to  the  Court  to  sanction  a 
compromise  upon  terms  specified  or  referred  to  in  the  notice  or  summons,  and  after 
obtaining  the  requisite  sanction  enters  into  the  agreement.  If  the  Court  is  asked  to 
sanction  a  compromise,  evidence  that  the  compromise  is  beneficial  must  be  forth- 
coming. 

In  the  case  of  a  compromise  with  a  oontribntory,  the  liquidator,  after  taking  oat 
the  summons  for  liberty  to  compromise,  generally  requires  the  contributory  to  make 
an  affidavit  as  to  his  means,  and  if  necessary  cross-examines  him  on  it.  See  Section  I., 
Chap.  XLVI. 

It  may  be  that  a  liquidator  can  legally  compromise  an  action  without  obtaining 
the  sanction  of  a  meeting  or  of  the  Court.  OffeUmakeri  Co-operative  Co.  t.  iSimt, 
(1908)  1  K.  B.  477. 


Order 

sanctioning 

compromise. 


Form  769.  Upon  the  applioon  by  originatmg  Bummoiis,  dated,  &c.y  of  Y.,  the 
liqr  in  the  voluntary  winding-up  of  the  above-named  coy,  and  upon 
hearing  the  solor  for  the  applicctnt,  and  upon  reading  the  London 
Gazette  dated,  &o.,  containing  a  notice  of  the  passing  of  the  resolution 
for  the  voluntary  winding-up  of  the  sd  coy,  and  of  the  appointment  of 
the  applicant  as  liqr  thof,  and  the  afiPts,  &c.,  Order  that  the  applicant, 

the  said  Y.,  be  at  liberty  to  accept  the  sum  of  /.  in  compromise  of 

the  action  brought  against  the  above-named  coy  by  0.  in  the  Chancery 

Division  of  this  Ct,  intituled  0. v, Coy.  (1897,  C.  No. ), 

and  in  full  satisfaction  of  all  claims  by  the  said  C.  in  respect  of 1/. 

shares  (10«.  pd)  in  the  said  coy.     British  Zenith  Adjustable  Cycle  Co.^ 
00403  of  1898.    Hood,  Eeg.,  Deo.  19,  1898. 

See  also  order  in  OrMt  Itorulett  Carriage  Co.^  Wright,  J.,  July  8, 1898. 


Arrangements  and  Reconstruction. 

Sect.  136  of  1862  enables  arrang^ements  to  be  made  between  a  company  in  rc^im* 
tary  liquidation  and  its  creditors,  subject  to  the  appeal  given  by  sect.  137  ;  but  tbe 
power  given  by  the  Joint  Stock  Companies  Arrangement  Act,  1870,  can,  in  most 
cases,  be  more  readily  and  effectually  exercised.    See  Section  IV.,  mfm. 


Costs. 

Priority.  Seot.  144  of  1862. — ^All  costs,  charges  and  expenses  properly  incurred  in  the 

voluntary  winding-up  of  a  company,  including  the  remuneration  of  the  liquidaton, 
shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 
Bat  this  section  does  not  give  priority  over  mortgagees  and  others  having  speoifio 
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seonrity  on  the  assets  at  tbe  oommenoement  of  the  winding-np,  exoept  so  far  as  the 
liquidator's  costs  are  costs  of  preservation  or  realization,  of  which  Uie  mortga^pees 
have  had  the  benefit.  RegenVs  Canal  Ironworks  Ch,^  Ex  parte  Grissell,  8  Oh.  Diy. 
411. 

As  the  costs  of  winding-np  form  a  first  charge,  the  liquidator  can  from  time  to  Payments  on 
time  make  payments  on  account.    In  most  cases  the  liquidator  pays  the  solicitor's  ac<50unt. 
bUl  without  taxation,  but  he  should  remember  that  he  may  at  any  time  be  called  on 
to  bring  in  his  account,  and  if  he  has  overpaid  the  solicitor,  may  be  held  responsible 
for  the  difference.    Accordingly,  in  some  cases  the  solicitor  g^ves  the  liquidator  an 
undertaking  that  if  he  should  at  any  time  be  disallowed  any  part  of  the  bill,  the 
amount  shaU  be  refunded.     Occasionally  the  parties  think  it  more  prudent  to  get 
the  bill  taxed  before  payment.     In  order  to  obtain  taxation,  a  summons  should  be  Taxation, 
taken  out  under  sect.  138,  as  above.    The  liquidator  is  not  personally  responsible  to 
his  solicitor  for  the  costs  of  the  winding-up.     Trueman*8  Estate^  14  Eq.  278 ;  In  re 
Mauey,  9  Eq.  867.    And  see  Section  L,  Chap.  XLVII. 


Let,  &c.,  On  tlie  hearing  of  an  applicon  on  the  part  of  M.,  of ,    Form  770. 

in  the  county  of ,  the  liqr  of  the  above-named  coy,  that  it  may  be  Summons  for 

referred  to  the  proper  taxing  master  to  tax  as  between  solor  and  client  taxation  of 
the  costs,  charges,  and  expenses  of  the  applicant  as  voluntary  liqr  of  liquidator, 
the  above-named  coy  since  his  appointment  on  the  9th  Nov.  1891,  up 
to  and  including  the  order  to  be  made  on  this  summons.    Dated  10th 
July,  1892.     Mexican  English  Syndicate,  Limtd. 


Upon  the  applicon  by  originating  summons,  dated  dOth  July,  1892,    Form  771« 


by  M.,  of  — ,  the  liqr  of  the  above-named  coy,  and  upon  hearing  Order  for 
solors  for  the  applicant,  and  upon  reading  the  London  Gazette  of  1 1th  taxation  on 
Dec.  1891,  It  is  ordered  that  it  be  referred  to  the  proper  taxing  master  gmnmons. 
to  tax  as  between  solor  and  client  the  costs,  charges,  and  expenses  of 
the  applicant,  as  voluntary  liqr  of  the  above-named  coy,  since  his 
appointment  on  the  8th  Dec.  1891,  up  to  and  including  this  order,  but 
in  taxing  such  costs,  &c    Mexican  English  Syndicate,  Limtd.    Beg. 
Srd  Aug.  1892. 

The  order  does  not  now  refer  to  the  taxing  master,  but  simply  directs  the  costs  to 
be  taxed. 


{Title.)  Form  772. 


In  pursuance  of  an  order  in  this  matter  dated  the day  of ,  Certificate  of 

I  hereby  certify  that  I  have  been  attended  by  the  solors  for  N.,  the  oosteoT  ^ 
liqr  of  the  above-named  coy,  and  the  costs  [charges  and  expenses]  of  voluntary 
the  sd  N.,  including  therein  his  costs  by  the  sd  order  directed  to  be    ^^    ^^^' 
taxed,  I  have  taxed  at  the  sum  of /.,  including  the  fees  of  taxa- 
tion [and  it  appearing  from  the  afft  of ,  filed,  &c.,  that  the  sum 

3e2 


Digitized  by 


Google 


788 


VOLUNTARY  WINDING-UP. 


of /.  lias  been  received  on  account  of  costs  or  otherwise,  there 

remains  an  ultimate  balance  of /.  due  in  respect  of  such  costs]. 


Meetings  may 
fill  yaoanies. 


Power  of 
Court. 


How  appli- 
oatlon  made. 

Grounds  for 
removal. 


Vacancy. 


Dated  the  • 


day  of  • 


19—. 


H.  J.  H.,  Regr. 


Bemoving  and  Appointing  Additional  Liquidator,  and 
Filling  up  Vacancies. 

As  to  calling  meetings  to  fiU  up  vaoanoies  in  the  office  of  liquidator,  see  sect.  140 
of  1862. 

When  the  company  is  insolvent,  the  Court  should  be  asked  to  fill  up  any  vacancy. 

As  to  the  power  of  the  Court  to  fill  up  vacancies,  see  sect.  141  of  1862. 

The  Court  may  appoint,  under  sect.  141,  either  on  the  removal  or  retirement  of  a 
liquidator.     Sheppey  Portland  Co.,  W.  N.  (1892)  184. 

And  also  in  any  other  case  where  due  cause  is  shown  ~e.^.,  when  an  additional 
liquidator  is  required — and  the  appointment  may  be  made  on  the  application  of  the 
existing  liquidator.     Sunlight  Incandescent  Gas  Lamp  Co.,  (1900)  2  Ch.  728. 

As  to  *<  the  Court,"  and  how  applications  to  it  are  made,  see  notes  preceding 
Form  706. 

The  application  under  sect.  141  is  by  originating  summons,  and  the  sealing  of  the 
summons  amounts  to  a  direction  of  the  judge  within  the  rule. 

As  to  the  principles  on  which  the  Court  acts  in  removing  a  liquidator,  see  Sir 
John  Moore  Co,,  12  C.  D.  326 ;  Oxford  Building  Society,  49  L.  T.  495 ;  Me  Adam 
JEyton,  86  C.  Div.  299 ;  Section  I.,  Chap.  XLIX. ;  and  Urmston  Grange  Co.,  infra. 

Misconduct  will  justify  removal,  and  so  may  the  ezistenoe  of  interests  or  con- 
nections which  may  be  in  conflict,  or  may  be  likely  to  interfere  with  the  performance 
of  his  duties,  and  the  fact  that  removal  will,  in  the  opinion  of  the  Court,  be  for  the 
benefit  of  the  winding-up  in  a  large  sum  will  amount  to  "  due  cause  shown,"  but 
immoral  conduct,  e.g.,  gross  sexual  immorality,  is  insufficient  as  a  ground  for 
removal.  Urmston  Grange  Steamship  Co.,  17  T.  L.  B.  653,  which  see  as  to  the 
Court  of  Appeal  reviewing  the  discretion  of  the  judge  below. 

Where  a  shareholder  took  out  a  summons  on  behalf  of  himself  and  the  other 
shareholders  asking  for  the  removal  of  the  liquidator  from  office,  and  in  support 
filed  an  affidavit  stating  what  he  alleged  to  be  the  facts  justifying  the  application, 
and  before  the  summons  came  on  for  hearing  he  issued  a  circular  to  the  other 
shareholders,  in  substance  repeating  what  he  had  stated  in  the  affidavit,  and  asking 
them  to  support  his  application.  Cozens- Hardy,  J.,  held  that  the  circular  was  not  a 
contempt  of  Court.    New  Gold  Coast  Exploration  Co.,  (1901)  1  Ch.  860. 

Where  three  or  more  liquidators  are  appointed,  and  one  dies,  it  is  apprehended 
that  the  continuing  liquidators  (being  two  or  more)  may  act  notwithstanding  tlM 
vacancy.  Sects.  140  and  141  are  not  imperative  as  to  filling  up  vacancies,  and 
sect.  133  (b)  of  the  Act  of  1862  negatives  any  inference  of  joint  confidence  in  alL 
Alma  Co.,  16  Ch.  D.  681 ;  Farwell  on  Powers,  457. 


Form  773.       Upon  the  peton  of  K.,  of ,  preferred,  &o.,  and  upon  reading, 

&c.,  and  it  appearing  from  the  afft  of  the  sd  El.  that  J.,  the  liqr  of  the 
sd  coy,  is  out  of  the  jurisdiction,  and  this  Ct  dispensing  with  service 
of  the  sd  peton  upon  the  sd  coy.  Order  that  the  sd  J.,  the  liqr  of  the 
sd  coy,  be  removed  from  his  office  of  liqr  of  the  sd  coy ;  And  appoint 


Order 

removing 

liquidator. 
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the  petr  K.  to  be  liqr  of  tlie  sd  coy  in  the  place  of  the  sd  J. ;  And 
order  that  the  sd  J.  deliver  np  to  the  sd  K.  all  the  ppty,  cash,  books  of 
account,  and  papers  in  his  possession  belonging  to  the  sd  coy.  Main 
Printing,  Sfc.  Co.,  Hall,  V.-O.,  13th  Dec.  1878.    B.  2171. 


Upon  the  applicon  by  originating  summons,  dated,  &c.,  of  F.,  of,    Form  774. 
&o.,  a  contributory  of  the  above-named  coy,  and  upon  hearing  the  Removal  of 
solors  for  the  applicant  and  for  T.,  one  of  the  respts  to  the  sd  summons,  one  liquidator 
and  no  one  appearing  for  P.,  the  other  respt  to  the  sd  summons,  m^roFthe' 
although  duly  served  with  the  sd  simimons  in  pursuance  of  the  order  other, 
for  substituted  service  thof,    dated,  &c.,  and  upon  reading  the  sd 
originating  simimons,  the  London  Gazette,  dated,  &c.,  the  afft  of,  &c., 
It  is  ordered  that  P.,  who  is  a  liqr  of  the  above-named  coy  jointly 
with  the  sd  T.,  be  removed  from  his  office  of  liqr  of  the  sd  coy ;  And 
the  Ct  doth  hby  appoint  the  sd  T.,  of,  &c.,  sole  liqr  of  the  sd  coy; 
And  it  is  ordered  that  the  sd  P.  do  deliver  up  to  the  sd  T.  all  the  ppty, 
cash,  books  of  account,  and  other  papers  and  documents  in  his  posses- 
sion, custody,  or  power  belonging  to  the  sd  coy ;  And  it  is  ordered 
that  the  costs  of  the  applicant  of  this  applicon  be  paid  out  of  the 
assets  of  the  sd  coy.     London  Steam  Shipping   Co,,  00155  of   1892. 
Eeg.  15th  Dec.  1892. 

Sometimes  the  order  runs  thus : — ^And  it  is  ordered  that  the  costs 
of  this  applicon  be  taxed  and  pd  in  the  first  instance  out  of  the  assets 
of  the  sd  coy,  and  that  the  amount  so  pd  in  respect  of  such  taxed  costs 
be  repaid  by  the  sd  (old  liqr)  to  the  sd  (new  liqr)  as  afsd.  Leeds 
Estates,  8fc.  Co.,  00174  of  1893.     Reg.  30th  June,  1893. 


Upon  motion,  &c.,  and  no  one  appearing  for  or  on  behalf  of  H.,  the  Form  775. 
respt  to  the  sd  motion,  although  he  has  been  duly  served  with  notice  ][^^^^^; 
of  the  sd  motion,  as  appears  by  the  afft  of,  &c.,  and  upon  reading 
[Gazette  and  affts],  and  the  applicants  A.  and  B.  by  their  solors 
undertaking  to  be  answerable  for  any  moneys  that  may  be  reed  by 
0.,  hnftr  named,  while  acting  as  liqr  of  the  above-named  coy,  This  Ct 
doth  order  that  H.,  the  liqr  appointed  in  the  voluntary  winding-up  of 
the  above-named  coy,  be  removed  from  his  office  of  liqr  of  the  sd  coy. 
And  the  Ct  doth  hby  appoint  Q.,  of,  &c.,  liqr  of  the  above-named  ooy 
in  the  place  of  the  sd  H.  And  order  that  the  sd  H.  do  within  seven 
days  after  serving  this  order  upon  him  deliver  to  the  sd  Q.  all  books 
and  papers  belonging  to  the  above-named  coy  and  all  other  documents 
relating  to  the  winding-up  of  the  sd  coy  in  his  possession,  custody,  or 
power,  and  also  the  seal  of  the  sd  coy.  And  order  that  the  sd  H.  do, 
on  or  before  the  25th  Nov.  1898,  or  subsequently  within  seven  days 
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after  service  of  this  order  upon  him,  leave  in  the  chambers  of  the 
Hegistrar,  Companies  Winding-up,  a  full,  true,  and  parlar  account, 
duly  verified  by  afft,  of  his  receipts  and  disbursements  on  behalf  of 
the  sd  coy  from  the  date  of  his  appointment  as  liqr  thof .  And  order 
that  the  sd  D.  do  pay  the  amount  which  shall  be  certified  to  be  due 
from  him  on  taking  such  account  within  seven  days  after  the  date  of 
the  certificate  of  the  sd  registrar  allowing  such  account  in  such 
manner  as  may  be  directed  by  such  certificate.  And  order  that  the 
sd  H.  do  pay  to  the  applicants,  the  sd  A.  and  B.,  their  costs  of  the  sd 
motion,  such  costs  to  be  taxed.  And  this  order  is  without  prejudice 
to  any  applicon  which  the  applicants  may  hftr  make  with  regard  to 
the  payment  of  their  sd  costs  out  of  the  assets  of  the  above-named 
coy  in  the  event  of  such  costs  not  being  recovered  from  the  sd  respt. 
Glanamman  Tin  Plate  Co.,  00359  of  1898.    Wright,  J.,  Nov.  9,  1898. 


Perm  776. 

Removal  of 
one  of  joint 
liquidators 
and  continna- 
tion  of  the 
other. 


Upon  the  applicon  by  originating  sunmions,  dated,  &o.,  of  D.,  of, 
&c.,  one  of  the  joint  liqrs  of  the  above-named  coy,  &c.,  The  Ct  doth 
hby  remove  the  sd  0.  from  his  office  of  joint  liqr  with  the  sd  D.  of 
the  sd  coy,  and  doth  hby  appoint  the  sd  D.  sole  liqr  of  the  sd  coy. 
And  order  that  all  the  ppty,  cash,  books  of  account,  and  other  papers 
and  documents  in  the  possession,  custody,  or  power  of  the  sd  0. 
belonging  to  the  sd  coy  be  delivered  up  to  the  sd  D.  as  such  sole 
liqr  as  afsd.  Pearce  Sf  Co.  {Cardiff \  Limtd^  0029  of  1899.  Hood, 
Beg.,  March  2,  1899. 


Perm  777. 

Order  ap- 
pointing 
additional 
Hqnidator  on 
dismissing 
petition  to 
wind  up. 


Upon  the  peton  of ,  of,  &o.,  creditors  of  the  above-named  coy, 

on  the,  &c.,  preferred  unto  this  Ct  praying  that  the  above-named  coy 
might  be  wound  up  under  the  provisions  of  the  above-mentd  Acts, 
and  upon  hearing,  &c.,  and  upon  reading,  &c.,  and  P.,  hnftr  named, 
having  given  security  by  entering  into  a  recognizance,  dated,  &c., 
which  has  been  duly  enrolled,  and  the  petrs  and  the  above-named 
coy  and  liqr  by  their  counsel  consenting  to  this  order.  This  Ct  doth 
not  think  fit  to  make  any  order  on  the  sd  peton  except  that  the  sd  P., 
of,  &c.,  be  appointed  liqr  of  the  above-named  ooy  in  the  voluntary 
winding-up  thof,  to  act  jointly  with  the  sd  B.  And  order  that  the 
costs  of  the  petr  of  the  sd  peton  be  taxed  and  pd  out  of  the  first 
assets  of  the  coy  remaining  after  the  proper  claims  of  the  debenture- 
holders  of  the  above-named  coy  have  been  satisfied.  Dee  Cee  CjfcU 
Engineering  Co,,  0069  of  1899,  Wright,  J.,  Feb.  27,  1899. 
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Final  Meeting. 

As  soon  as  the  company's  affairs  are  foUj  wound  up,  the  liquidators  make  up  an  How  oon- 
aocount  showing  how  the  winding-up  has  been  conducted  and  the  property  disposed  ^^^' 
of,  and  call  a  general  meeting,  before  which  the  account  is  laid  and  an  explanation 
is  g^ven  bj  the  liquidators.  The  meeting  is  called  by  advertisement,  specifying  its 
time,  place,  and  object,  and  the  adyertisement  is  published  one  month  at  least 
previously  to  the  meeting  in  the  L<mdon  Gazette.  See  sect.  142  of  1862,  $upraf  and 
see  Section  I.,  Chap.  LI. 


The Ooy,  Limtd.  Form  778, 


Notice  is  hby  given  in  pursuance  of  sect.  142  of  the  Cos  Act,  1862,  NoUce  con- 
that  a  general  meeting  of  the  members  of  the  above-named  coy  will  be  ^l^^ng. 
held  at ,  on day,  the of ,  at o'clock  in  the  after- 
noon, for  the  purpose  of  having  an  account  laid  before  them,  showing 
the  manner  in  which  the  winding-up  has  been  conducted,  and  the  ppty 
of  the  coy  disposed  of,  and  of  hearing  any  explanation  that  may  be 
given  by  the  liqr,  and  also  of  determining  by  extraordinary  resolution 
the  manner  in  which  the  books,  accounts,  and  documents  of  the  coy, 
and  of  the  liqr  thof,  shall  be  disposed  of. 

Dated  the day  of • 

A.  D.,  Li^r. 

Besides  the  purposes  mentioned  in  sect.  142  {tupra),  for  which  a  general  meeting 
is  called,  there  is  another  for  which  an  extraordinary  resolution  generally  passed  at 
the  same  meeting  is  called,  viz.,  the  destruction  of  the  books,  as  to  which  see  sect. 
165  of  1862. 

And  where  the  meeting  is  to  dispose  of  the  books,  &c.,  besides  advertising  the  Destruction 
meeting,  as  required  by  sect.  142,  notice  to  the  same  effect  must  also  be  given  to       books, 
the  members  of  the  company,  by  post  or  otherwise,  as  provided  by  the  articles 
thereof,  so  as  to  comply  with  the  requirements  of  sect.  129  as  to  an  extraordinary 
resolution. 

The  notice  for  insertion  in  the  Gazette  must  be  signed  by  the  liquidator.  If  the  Gazette 
signature  is  attested  by  a  solicitor  whose  name  is  in  the  Law  List,  that  may  be  '"^'^<'^* 
sufficient,  but  sometimes  the  Gazette  requires  a  duplicate  to  be  verified  by  the 

statutory  declaration  of  some  person  who  will  state  that  he  was  present  on  the 

day  of ,  and  saw \t?ie  liquidator']  sign  the  notice  hereto  annexed,  and  that 

the  signature set  and  subscribed  to  the  said  notice  as  the  attesting  witness  to 

the  said  signature  is  of  the  proper  handwriting  of  the  declarant. 

At  the  meeting  the  liquidator  will  present  the  account  referred  to  in  the  notice.  Proceedings 
and  win  give  any  requisite  explanations ;  and  resolutions  will  be  passed  for  the  **  nieetmg. 
adoption  thereof,  and  as  to  the  books,  e,g. : — 1.  That  the  account  submitted  to  this 
ineeting,  and  showing  the  manner  in  which  the  winding-up  has  been  conducted,  and 
the  property  of  the  company  disposed  of,  be  received  and  adopted.  2.  That  the 
books,  accounts,  and  documents  of  the  company,  and  of  the  liquidator  thereof,  be 
retained  by  the  said  liquidator,  he  uudertaking  to  destroy  the  same  upon  the  dis- 
solution of  the  company,  c^*,  handed  over  to the  purchaser  of  the  company's 

[leasehold  property]. 
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Impoitance 
of  oissolviDg. 


Effect  of  dis- 
solution. 


Notice  to  Registrar  and  Dissolution. 

The  Toliintary  liquidator  mnst  (under  penaltiee)  make  a  retnm  to  the  Registrar 
of  Joint  Stock  Companies  of  the  final  meeting  haying  been  held,  and  of  the  date  at 
which  it  was  held,  and  on  the  expiration  of  three  months  from  the  date  of  the  r^^ 
tration  of  such  return  the  company  shall  he  deemed  to  be  dissolyed.  See  sect.  143 
of  1862. 

Where  a  company  is  wound  up  yolontarily,  it  is  of  great  importance  to  all  parties 
that  it  should  be  duly  dissolved  in  manner  before  mentioned,  for  until  dissolution  it 
continues  to  exist,  and  accordingly  forgotten  liabilities  may  be  discoyei^  and  dis- 
putes revived,  and  the  conduct  of  the  liquidator  impeached.  Many  dissolutions 
take  place  every  year. 

When  the  company  has  been  dissolved  as  aforesaid,  the  Court  will  not  make  a 
winding-up  order,  even  upon  the  petition  of  a  creditor  who  has  been  excluded. 
Finio  Silver  Mining  Co.,  8  Ch.  Div.  273  ;  Westboume  Grove  drapery  Co.,  W.  N.  (1878) 
195.  But  in  a  case  of  fraud  it  might  be  possible  to  set  aside  the  dissolution. 
London  and  Caledonian  Co.,  11  Ch.  D.  140. 

Until  the  expiration  of  the  three  months,  application  can  be  made  to  the  Court, 
and  a  winding-up  order  may  be  made.     Crookhaven  Mining  Co.,  3  Eq.  69. 

It  has  not  been  settled  whether  the  dissolution  prevents  proceedings  by  action 
against  the  liquidator  for  misfeasance  committed  in  the  winding-up.  But  qumre 
whether  proceedings  may  not  now  be  taken  under  sect.  10  of  1890.  And  see  Rr.  174, 
175,  176  of  1903.  And  under  Rr.  174,  176  of  1903,  **  whether  the  liquidation  has 
been  concluded  or  not,"  particulars  of  unclaimed  funds  may  be  obtained  by  the 
Board  of  Trade,  and,  semhle,  proceedings  may  be  taken,  notwithstanding  he  has 
obtained  his  release.    See  Re  Chudley,  14  Q.  B.  D.  402. 

And  see  tupra.  Chap.  LI. 

And  where  the  liquidator  neglects  his  duty,  e.g.,  by  distributing  the  assets 
without  paying  the  creditors,  he  may  notwithstanding  the  dissolution  be  sued  by  a 
party  who  has  been  prejudiced.  Puhford  v.  Devenish,  (1903)  2  Ch.  626.  That 
was  a  reconstruction  case,  and  the  liquidator,  treating  the  covenant  of  the  new 
company  to  pay  the  creditors  as  sufficient,  made  no  attempt  to  ascertain  or  pay 
them. 


Form  779. 

Notice  to 
registrar  of 
final  meeting. 


The Coy,  limtd. 

To  the  Begistrar  of  Joint  Stock  Coys. 

I  beg  to  inform  jou  that  a  meeting  of  the  above-named  coy  was 

duly  held  on  the  day  of  ,  for  the  purpose  of  having  an 

account  laid  before  them,  showing  the  manner  in  which  the  winding-up 
of  the  coy  has  been  conducted,  and  the  ppty  of  the  coy  disposed  of, 
and  the  same  was  done  accordingly. 

Dated,  &c. 

,  Z^. 

Other  notices  are  required  on  the  dissolution  of  building  societies,  see  Section  I., 
Chap.  Ln. 
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The  following  Index  of  the  Matters  treated  of  in  this  Section  may  be 
found  conyenient : — 


PAQB 

Aooounts, 

Of  liqnidaton 814 

Final  819 

AotionB, 

Effect  of  Order  on    794 

Liberty  to  bring  822 

Stajinflr 794 

Additional  liiqiiidator 796 

Advertisement, 

Of  Supervision  Order   . . .  .800,  804 

ForCreditors    827 

Appearance  Book 806 

Applications  to  the  Court 805 

Appointment  of  Liquidator   806 

Arrangements  833 

Assignees*  Power  to  Sue    798 

Balance  Order  831 

Books, 

Destruction  of 835 

Evidence  of    797 

Inspection  of • 798 

Calls    830 

Commencement  of  Winding-up ....  795 
Committee   of   Inspection  —  Order 

with    803 

Compromises 833 

Compulsory  Order,  effect  of 797 

Contributories, 

Listsof  830 

Wishesof 796 

Costs  834 

Court,  the 799 

Applications  to ....  • 805 

Creditors    826 

Advertisements  for 827 

Wishesof  796 

Debts, 

Inquiry  as  to 827 

Provable 798 

Destructiun  of  Books  835 

Dissolution    835 

Distress, 

Effect  on    798 

Evidence 

OfBooks    797 

Execution, 

Effect  on    798 

Unal  Account • « , 819 


Pi.OS 

Fmal  Meeting  835 

Fraudulent  I^^erenoe    798 

G^amishee  Orders 820 

General  Practice, 

Before  Order 794 

After  Order    795,  799 

Hearing 794 

Inspection 798 

Junsdiction   • • 796 

Liberty  to  Attend    800 

Liber^  to  Bring  Actions    822 

Liquidators, 

Accounts  of   814 

Additional 796 

Appointment  of 806 

Kemoval  of 806 

Remuneration  of 812 

Restrictions  on 803 

Security  of 810 

Meetings 813,  823 

Miscellaneous  Orders 819 

Misfeasance 798 

Petition, 

Formof 794 

Whomay  794 

Preliminary  Observations   794 

Proxies   824 

Reconstruction 833 

Removal  of  Liquidator    806 

Remuneration  of  Liquidator 812 

Representation  Order 806 

Restrictions  on  Liquidators    803 

Rules  of  Court  Applicable 799 

Security  of  Liquidator 810 

Sections  Applicable 796 

Service    799 

Settling  List  of  Contributories  ....  830 

Solicitor 811 

Stayio^  Actions    794 

Supervision  Orders, 

Effect  of 794,  797,  799 

Formof 800 

Unclaimed  Dividends 832 

Vacancies  among  Liquidators   ....  806 
Varying  List  of  Contributories ....  830 

Wishes  of  Contributories    796 

Wishes  of  Creditors,  &o 796 
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Petitioners* 

Court  and 
jurisdiotion. 

Form  of 
petition. 

Effect  of 
petition  on 
actions. 

Gkneial 
practice 
down  to 
hearing. 


Hearing. 
Order. 


Effect  of 
order. 


Preliminary  Observations. 

Of  course  there  can  be  no  supervision  order— that  is  to  say,  ^*  an 
order  directing  that  the  yoluntary  winding-up  should  continue,  but 
subject  to  the  supervision  of  the  Court"  (see  sect.  147  of  1862,  infra) — 
unless  there  is  in  existence  a  valid  resolution  for  voluntary  winding-up. 
See  supra,  p.  116. 

As  to  who  may  petition,  see  sect.  82  of  1862,  and  supra,  pp.  62  etseq, 
and  p.  113. 

As  to  the  Courts  having  jurisdiction  to  make  supervision  orders,  see 
supra,  Section  I.,  Chap.  I. 

As  to  the  form  of  petition,  see  supra,  Form  31. 

The  filing  of  the  petition  gives  the  Court  the  same  jurisdiction  as 
to  actions  as  the  filing  of  a  petition  for  a  compulsory  order.  See  sect 
148  of  1862,  in/ra,  and  Section  I.,  Chap.  XXXTTI. 

As  to  the  general  practice  following  the  presentation  of  the  petition 
and  down  to  the  hearing,  see  note,  supra,  p.  85. 

Generally  speaking,  the  practice  is  the  same  down  to  the  hearing  as 
that  which  applies  in  the  case  of  a  petition  for  a  compulsory  winding- 
up  order,  and  it  will  be  found  in  Section  I.,  Chaps.  HI.  to  Vlll. 

As  to  the  considerations  which  aSect  the  Court  in  deciding  whether 
a  supervision  order  is  to  be  made,  see  supra,  pp.  114  ei  seq. 

As  already  pointed  out,  a  creditor  has  now,  under  sect.  25  of  1900, 
a  locus  standi  to  apply  to  the  Court  under  sect.  138  of  1862  in  a  purely 
voluntary  winding-up,  but  must  generally  apply  by  originating 
summons,  whereas  a  supervision  order  (sect.  147  of  1862),  as  will 
be  seen  from  the  form  below  (Form  781),  giving  liberty  to  "the 
creditors  "  "  and  all  other  persons  interested  "  "  to  apply  [to  the  Court] 
as  there  may  be  occasion,"  enables  creditors  to  apply  by  ordinaiy 
summons.  And  see,  as  to  when  supervision  orders  will  now  be 
granted  having  regard  to  sect.  25  of  1900,  supra,  p.  114. 

The  order,  though  very  different  in  operation  from  a  compulsoiy 
winding-up  order — inasmuch  as  it  does  not  put  an  end  to,  but  continues 
the  voluntary  winding-up — has  in  some  respects  the  same  effect  as  a 
compulsory  winding-up  order;  for  by  sect.  151  of  1862,  although  the 
voluntary  liquidators  may,  subject  to  any  restrictions  imposed  by  the 
Court,  exercise  their  powers  without  its  sanction  or  intervention, 
"save  as  aforesaid"  the  supervision  order  "shall  for  all  purposes, 
including  the  staying  of  actions,  suits,  and  other  proceedings,  be 
deemed  to  be  an  order  of  the  Court  for  winding-up  tbe  company  bj 
the  Court,"  and  the  section  points  out  certain  specific  things  which  can 
be  done  under  a  supervision  order  as  well  as  under  a  oompulsorj 
order. 

The  Companies  (Winding-up)  Act,  1890,  however,  is  not  so  wide 
in  its  termsi  for  sect.  31  (2)  of  that  statute  provides  that  "for  the 
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pnrpoees  of  this  Act  a  company  sliall  not  be  deemed  to  be  wound  up  by 
order  of  the  Court  if  the  order  is  to  continue  a  winding-up  under  the 
supervision  of  the  Court."  The  effect  of  this  section  is  that  the  official 
receiyer  has  but  little  to  do  with  a  winding-up  which  is  merely  under 
the  supervision  of  the  Court,  that  the  machinery  of  appointing  a 
liquidator  or  a  committee  of  inspection  applicable  when  a  compulsoiy 
order  has  been  made  forms  no  part  of  the  practice  under  a  supervision 
order,  and  that  public  examination,  at  any  rate  under  sect.  8  of  the 
Act  of  1890,  is  impossible  in  proceedings  merely  under  supervision. 

In  case,  however,  the  mere  supervision  of  the  Court  should  turn  out 
to  be  insufficient,  sect.  14  of  the  Act  of  1890  gives  the  official  receiver 
liberty  to  petition  for  a  compulsory  winding-up  order,  and  sect.  152  of 
1862,  tn/ra,  shows  that  a  supervision  order  may  be  superseded  by  a 
compulsoiy  order  at  the  instance  of  any  person  who  can  petition  for  a 
compulsory  order. 

After  the  supervision  order  has  been  made,  the  practice  differs  from  Praotioe  sab- 

that  which  has  to  be  followed  when  a  compulsory  order  has  been  "©q^io^tto 
-  x-  .^  supervision 

made. 

Prior  to  the  coming  into  operation  of  the  Eules  of  1903,  the  general 

practice,  instead  of  being  governed  by  the  Rules  of  1890,  was  regulated 

by  the  General  Order  of  the  Court  of  Chancery  of  the   Rules  of 

11th  Nov.  1862,  subject  to  certain  modifications.    But  the  Order  of 

1862  was  annulled  by  R.  203  of  1903,  and  as  to  the  application  of  the 

Rules  of  1903,  see  R.  1,  referred  to  infra. 


Commencement  of  Winding-up. 

A  supervision  order  merely  continues  the  voluntary  winding-up,  and  Whsnob  it 
accordingly  the  winding-up  in  such  cases  commences  "  at  the  time  of  ^*^^'™- 
the  passing  of  the  resolutions  authorizing  such  winding-up,"  as  pro-  resolution, 
vided  by  sect.  130  of  1862,  even  where  the  petition  upon  which  the 
order  is  made  was  presented  before  the  resolution  was  passed  ( Weston^ s 
case,  4  Ch.  20;  Emperor  Life  Assur,  Soc,  31  C.  D.  78),  notwithstand- 
ing a  provisional  liquidator  has  been  appointed.     JVest  Cumberland 
Iron  and  Steel  Co,,  40  C.  D.  361. 

In  the  case  of  a  special  resolution  (sect.  61  of  1862)  the  resolution  is  Speoial 
passed  within  the  meaning  of  the  above  section  at  the  confirmatory  "^  ^  ^^' 
meeting. 

The  fact  that  no  liquidators  are  appointed  does  not  affect  the  validity 
of  the  resolution.     Thomas  v.  Lionite  Co.,  17  C.  Div.  250. 

Where  a  compulsory  order  is  made  after  a  voluntary  winding-up  Compulsoiy 
has  oonmienced,  the  winding-up  commences  as  from  the  presentation  ^^^* 
of  the  petition  on  which  the  ordw  is  made.     Taurine  Co,,  25  C.  Div. 
118. 
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Status  of 
members. 


Where  a  petition  for  a  compulsoiy  order  is  presented,  and  a  resoln- 
tion  for  a  yoluntarj  liquidation  is  subsequently  passed,  and  a  super- 
vision order  is  made  in  ignorance  of  material  intervening  transactions, 
the  Court  of  Appeal  may  extend  the  time  to  appeal,  and  make  a 
compulsory  order.  Manchester  Economic,  24  C.  D.  488.  See  further, 
9upraj  p.  4. 

In  the  case  of  a  supervision  order,  all  dispositions  of  the  property, 
effects,  and  things  in  action  of  the  company,  and  every  transfer  of 
shares,  or  alteration  in  the  status  of  the  members  of  the  company 
made  between  the  commencement  of  the  winding-up  and  the  order 
for  winding-up,  shall,  unless  the  Court  otherwise  orders,  be  void. 
Sect.  153  of  1862,  and  National  Bank  of  Wales,  (1897)  1  Oh.  298. 
In  practice,  however,  this  provision  has  been  disregarded,  and  it  has 
not  been  customaiy  to  apply  for  any  general  confirmation  order. 
But  Yaughan  Williams,  J.,  in  one  case  made  an  order  adopting  the 
proceedings  prior  to  the  supervision  order. 


Power  to 
make  super- 
vision Older. 


Petition* 


How  far  a 
winding-np 
by  the  Court. 

Gonrt  may 
haverega^ 
to  wishes  of 
creditors. 


Additional 
liquidators. 


Sections  and  Bules  applicable  to  Winding-up 
under  Supervision. 

Sect.  147  of  1862. — "When  a  resolution  has  been  passed  bj  a  companj  to  wind  up 
Toluntarilj,  the  Court  may  make  an  order  directing  that  the  voluntary  winding-up 
should  continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such  liberty 
for  creditors,  contributories,  or  others,  to  apply  to  the  Court,  and  generally  upon 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just. 

Sect.  148  of  1862. — A  petition,  praying  wholly  or  in  part  that  a  voluntary 
winding-up  should  continue,  but  subject  to  the  supervision  of  the  Court,  and  which 
winding-up  is  hereinafter  referred  to  as  a  winding-up  subject  to  the  supervision  of 
the  Court,  shall,  for  the  purpose  of  giving  jurisdiction  to  the  Court  over  suits  and 
actions y  be  deemed  to  be  a  petition  for  winding-up  the  company  by  the  Court. 

[But  see  sect.  31  (2)  of  1890.] 

Sect.  149  of  1862. — ^The  Court  may,  in  determining  whether  a  company  is  to  be 
wound  up  altogether  by  the  Court  or  subject  to  the  supervision  of  the  Court,  in 
the  appointment  of  liquidator  or  liquidators,  aod  in  all  other  matters  relating  to  the 
winding-up  subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or 
oontributorics  as  proved  to  it  by  any  sufficient  evidence,  and  may  direct  meetings  of 
the  creditors  or  contributories  to  be  summoned,  held,  and  regulated  in  such  manner 
as  the  Court  directs  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint 
a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court :  in  the  case  of  creditors,  regard  shall  be  had  to  the  value  of 
the  debts  due  to  each  creditor ;  and  in  the  case  of  contributories,  to  the  number 
of  votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

[And  see  sect.  91  of  1862  and  Section  I.,  Chap.  YIII.] 

Sect.  150  of  1862.— Where  any  order  is  made  by  the  Court  for  a  winding-up 
subject  to  the  supervision  of  the  Court,  the  Court  may,  in  such  order  or  in  any 
subsequent  order,  appoint  any  additional  liquidator  or  liquidators ;  and  any  liqmdaton 
so  appointed  by  the  Court  shall  have  the  same  powers,  be  subject  to  the  SUP^ 
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obligations,  and  in  all  respects  stand  in  the  same  position  as  if  they  had  been 
appointed  by  the  companj :  the  Ck>iirt  maj  from  tinke  to  time  remove  any  liquidators 
so  appointed  by  the  Court,  and  fill  up  any  vaoancy  occasioned  by  such  removal,  or 
by  death  or  resignation. 
[See  infra,  Forms  784—786,  798—800.] 

Sect.  161  of  1888. — ^Where  an  order  is  made  for  a  winding-up  subject  to  the  Effect  of 
Buperrision  of  the  Court  the  liquidators  appointed  to  conduct  such  winding-up  p    i^ 
may,  subject  to  any  restrictions  imposed  by  the  Court,  exercise  all  their  powers  •^iQdino-.Qn 
without  the  sanction  or  intervention  of  the  Court,  in  the  same  manner  as  if  the  subject  to 
company  were  being  wound  up  altogether  voluntarily;  but,  save  as  aforesaid,  any  supervision, 
order  made  by  the  Court  for  a  winding-up  subject  to  the  supervision  of  the  Court 
shall  for  all  purposes,  including  the  staying  of  actions,  suits,  and  other  proceedings, 
be  deemed  to  be  an  order  of  the  Court  for  winding-up  the  company  by  the  Court, 
and  shall  confer  full  authority  on  the  Court  to  make  calls,  or  to  enforce  calls  made 
by  the  liquidators,  and  to  exercise  all  other  powers  which  it  might  have  exerdsed 
if  an  order  had  been  made  for  winding-up  the  company  altogether  by  the  Court ; 
and  in  the  construction  of  the  provisions  whereby  the  Court  is  empowered  to  direct 
any  act  or  thing  to  be  done  to  or  in  favour  of  the  [official  liquidators],  the  expres- 
sion [official  liquidators]  shall  be  deemed  to  mean  the  liquidators  conducting  thd 
winding-up  subject  to  the  supervision  of  the  Court. 

As  to  the  word  "oflScial,"  see  sect.  4  (3)  of  1890.  See  also 
sect.  31  (2)  of  1890,  as  to  the  difference  between  a  supervision  and  a 
compulsorj  order. 

Sect.  162  of  1888.— Where  an  order  has  been  made  for  the  winding-up  of  a  Effect  of  oom- 
oompany  subject  to  the  supervision  of  the  Court,  and  such  order  is  afterwards  pnlsory  order, 
superseded  by  an  order  directing  the  company  to  be  wound  up  oompulsorily,  the 
Court  may  in  such  last-mentioned  order,  or  in  any  subsequent  order,  appoint  the 
voluntary  liquidators  or  any  of  them,  either  provisionally  or  permanently,  and 
either  with  or  without  the  addition  of  any  other  persons,  to  be  [official  liquidators]. 

See  note  to  last  section.  But  clearly  first  meetings  of  creditors 
and  contributories  have  first  to  be  summoned,  as  in  the  case  of  an 
ordinary  compulsory  winding-up. 

The  above  sections  are  comprised  in  the  part  of  the  Act  of 
1862  specially  relating  to  winding-up  under  supervision,  but  the 
following  ^^  supplementaiy  provisions '*  also  apply  in  supervision 
proceedings : — 

Sect.  168  of  1888. — ^Where  any  company  is  being  wound  up  by  the  Court,  or  Dispositions 
subject  to  the  supervision  of  the  Court,  all  dispositions  of  the  property,  effects,  and  "f*^  ***®  ^*J™" 
things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the  ru .  windinir- 
stdtuB  of  the  members  of  the  company,  made  between  the  commencement  of  the  np  avoided, 
winding-up  and  the  order  for  winding-up,  shall,  unless  the  Court  otherwise  orders, 
be  void. 

[See  Section  I.,  Chap.  XXXII.] 

Seot.  164  of  1888.— Where  any  company  is  being  wound  up,  all  books,  accounts.  Books  of  oom« 
and  documents  of  the  company  and  of  the  liquidators  shall,  as  between  the  con-  pany  to  be 

evidence. 
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tribotories  of  tlie  oompaDj,  be  primd  faeie  evidence  of  tiie  tmth  of  all  matters 
purporting  to  be  therein  recorded. 


Disposal  of 
books  on  dis- 
solution. 

Inspection. 


See  Section  I.,  Cliap.  XII. 

Section  155,  as  to  the  disposal  of  the  books,  accounts,  and  docu- 
ments of  the  company  on  dissolution.     See  Section  I.,  Chap.  U. 

Section  156,  as  to  the  inspection  of  books  and  papers  of  the  company 
by  creditors  and  contributories  under  the  Court's  order.  See  Section  I., 
Chap.  Xn. 


Power  of 
assignee  to 
sue. 

Debts  of  all 
descriptions 
to  be  proved. 


Sect.  167. — Any  person  to  whom  any  thing  in  action  belonging  to  the  company  is 
assigned  in  pursuance  of  this  Act  may  bring  or  defend  any  action  or  suit  rdating  to 
such  thing  in  action  in  his  own  name. 

Sect.  158.— In  the  event  of  any  company  being  wound  up  under  this  Act,  all 
debts  payable  on  a  contingency,  and  idl  claims  against  the  company,  present  or 
future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be 
admissible  to  proof  against  the  company,  a  just  estimate  being  made,  so  far  as  ia 
possible,  of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any  contin- 
gency or  sound  only  in  damages,  ox  for  some  other  reason  do  not  bear  a  certain 
value. 


As  to  insolvent  companies,  see  Jud.  Act,   1875,  s.  10;  and  see 
Section  I.,  Chap.  XXXVII. 
Compromises.      Sects.  159  and  160,  relating  to  the  sanction  of  general  schemes  of 
liquidation  and  compromises,  also  expressly  apply  in  the  case  of 
winding-up  under  supervision.     See  Section  I.,  Chap.  XLYI. 


Certain 
attachments, 
sequestra- 
tions, and 
executions  to 
be  void. 


.Fraudulent 
preference. 


Criminal 
sections. 


Compaiiies 
(Winding-up) 
Act,  1890. 


Hisfeaatnoe. 


Sect.  168. — ^Where  any  company  is  being  wound  up  by  the  Court,  or  subject  to 
the  supervision  of  the  Court,  any  attachment,  sequestration,  distress,  or  execution 
put  in  force  against  the  estate  or  effects  of  the  company  after  tiie  commencement  of 
the  winding-up  shall  be  void  to  all  intents. 

See  Section  I.,  Chap.  XXXTTT. 

Sect.  164  of  1862,  relating  to  fraudulent  preference,  is  alao  exptemify 
applicable  in  the  case  of  winding-up  under  supervision,  itie  pretentaiian 
of  the  petition^  as  in  the  case  of  a  compulsory  winding-up,  corresponding 
with  the  act  of  bankruptcy.    See  Section  I.,  Chap.  XLTV. 

Sect.  166,  as  to  the  penalty  for  falsifying  books,  also  applies  in 
supervision  proceedings,  as  also  do  sect.  167,  relating  to  the  prosecu- 
tion of  directors,  &c.  [see  Section  I.,  Chap.  XLY.],  and  sect.  169,  as  to 
perjury. 

The  Act  of  1890  is  mainly  comprised  of  provisions  applying  bank- 
ruptcy practice  to  compulsory  windings-up,  but  some  of  its  sections  are 
expressly,  or  have  been  by  judicial  interpretation  made,  applicable  to 
winding-up  under  supervision. 

Sect.  10,  which  relates  to  proceedings  for  misfeasance,  is  expressly 
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applicable  to  the  case  of  winding-up  under  supervision.    See  Section  I., 
Chap.  XLIV. 

Sect.  14. — ^Where  a  oompany  is  being  wound  up  Toluntaiily  or  subject  to  the  Power  for 
supervision  of  the  Court,  the  official  receiver  attached  to  the  Court  having  jurUdic-  official 
tion  to  wind  up  the  company  may  present  a  petition  that  the  company  be  wound  up  '®<'®|"^®'^  *p 
by  the  Court,  and  thereupon,  if  the  Court  is  satisfied  that  the  voluntary  wiDdiug-  voluntary 
up  or  windiog-up  subject  to  supervision  cannot  be  continued  with  due  regard  to  winding-up. 
the  interests  of  the  creditors  or  oontributories,  it  may  make  an  order  that  the 
company  be  wound  up  by  the  Court. 

Sect.  15,  as  to  information  with  reference  to  pending  liquidations  Information 
and  unclaimed  and  undistributed  assets,  has  been  held  to  apply  in  '"^derseot.  15. 
supervision  cases.     Stock  and  Share,  Sfc.  Co,^  (1894)  1  Oh.  736.    And 
see  Section  I.,  Ohap.  XXIV. 

Sect.  81  (2). — For  the  purposes  of  this  Act  a  company  shall  not  be  deemed  to  be  Supervision 
wound  up  by  order  of  the  Court  if  the  order  is  to  continue  a  winding-up  under  the  ^®t  a  winding- 
supervision  of  the  Court.  ^f ^^  ^^J, 

Sect.  82  (2).— In  Part  IV.  of  the  Companies  Act,  1862,  and  in  this  Act  the  -«     rVjrirt 
expression  ''the  Court,"  when  used  in  relation  to  a  company,  shall,  unless  the 
contrary  intention  appears,  mean  the  Court  having  jurisdiction  under  this  Act  to 
wind  up  the  company. 

B.  1  of  1908.— Subject  to  the  limitation  hereafter  mentioned  these  rules  shall  Application 
apply  to  the  proceedings  in  every  winding-up  of  a  company  under  the  Acts  which  ®'  r^©** 
shall  commence  on  and  after  the  date  on  which  these  rules  came  into  operation ;  and 
they  shall  also,  so  far  as  practicable,  and  subject  to  any  general  or  special  order  of 
the  Court,  apply  to  all  proceedings  which  shall  be  taken  or  instituted  after  the 
said  date  in  the  winding-up  of  a  company  which  commoiced  on  and  after  the 
1st  January,  1891.  Bules  which  from  their  nature  and  subject-matter  are,  or 
which  by  the  head  lines  above  the  group  in  which  they  are  contained,  or  by  their 
terms,  are  made  applicable  only  to  the  proceedings  in  a  winding-up  by  the  Court, 
shall  not  apply  to  the  prooeedingps  in  a  voluntary  winding-up  or  winding-up 
under  the  supervision  of  the  Court. 

A  large  proportion  of  the  Eules  of  1903  only  apply  to  winding-up  Roles  of  1903 
by  tibe  Court  Nevertheless  there  are  a  considerable  number  which  »Pplioal»l«- 
apply  more  or  less  to  winding-up  under  supervision.  In  particidar, 
those  headed  "Court  and  Chambers,"  4  to  10  inclusive;  those  headed 
'*  Proceedings,"  11  to  21  inclusive ;  those  headed  "  Service  and  Execu- 
tion of  Process  and  Enforcement  of  Orders,"  22  to  24  inclusive ;  those 
headed  "Petition,"  25  to  30  inclusive;  those  headed  "Hearing  of 
Petition  and  Orders  made  thereon,"  32  to  36  inclusive;  those  headed 
"Order  to  wind-up  a  Company,"  37  to  41  (except  40  and  41  (1));  those 
headed  "Transfers  of  Actions  and  Proceedings,"  42  to  47  (except  46) ; 
those  headed  "Proceedings  against  delinquent  Directors,  Promoters, 
and  Officers,"  71  and  72 ;  those  headed  "  Witnesses  and  Depositions," 
74  to  76  inclusive.    And  there  are  many  other  of  the  Eules  of  1903 
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whicli  apply,  e,g,^  those  headed  "Proofs,"  92  to  103  inclusive;  those 
headed  "Admission  and  Eejectionof  Proofs  and  Appeal  to  the  Court," 
106  to  110  indusive;  those  headed  "Attendance  and  Appearance  of 
Parties,"  135  and  136;  those  headed  "Statements  by  Liqmdator 
to  Eegistrar  of  Joint  Stock  Companies,"  171  to  173  inclusive;  those 
headed  "Unclaimed  Funds,"  &c.,  174  to  179  inclusive;  those  headed 
"Arrests  and  Commitments,"  194  to  197  inclusive.  Also  divers  of 
the  rules  headed  "  Miscellaneous  Matters,"  e,g,y  199,  200  and  201. 


Advertise- 
ment of  order. 


B.  41  of  1908  (2). — "An  order  for  the  -winding-up  of  a  company  subject  to  the 
supervision  of  the  Court,  shall,  before  the  expiration  of  twelve  days  from  the  date 
thereof,  be  advertised  by  the  petitioner  once  in  the  London  Oauttef  and  shall  be 
served  on  such  persons  (if  any)  and  in  such  manner  as  the  Court  shall  direct." 


The  proper  practice  would  seem  to  be  for  the  petitioner,  on  a  super- 
vision order  being  made,  to  apply  to  the  judge  for  directions  as  to 
the  advertisement  and  service  of  the  order.  The  advertisement  of 
a  supervision  order  prior  to  the  Rules*of  1903  is  given  in  Form  788. 

Between  1892  and  the  coming  into  operation  of  the  Companies  Act, 
1900,  few  supervision  orders  were  made,  the  leaning  of  the  Court  in 
cases  where  the  company  was  in  difficulties  having  been  towards  a 
compulsory  order,  even  where  the  parties  interested  wished  for  a  super- 
vision order.  See  New  Oriental  Bank  Corporation,  (1892)  3  Ch.  563. 
But  a  more  favourable  view  of  this  method  of  liquidation  was  taken 
after  the  House  of  Lords'  decision  in  Ex  parte  Barnes,  (1896)  A.  C.  146. 

As  to  the  effect  of  sect.  25  of  1900,  allowing  a  creditor  to  apply  to 
the  Court  in  a  voluntary  winding-up,  see  p.  114,  supra. 


Form  780. 

Old  form  of 
order  for 
winding-up, 
subject  to 
supervision. 


Forms  of  Supervision  Orders. 

Upon  the  peton,  &c.,  This  Ct  doth  order  that  the  voluntary  winding-up  of  the 
sd  coy  be  continued,  but  subject  to  the  supervision  of  this  Ot ;  and  any  of  the  pro- 
ceedings under  the  sd  voluntary  winding-up  may  be  adopted  as  the  judge  shall 
think  fit.  And  the,  creditors,  oontributories,  and  liqrs  of  the  sd  coy,  and  all  other 
persons  interested  are  to  be  at  liberty  to  apply  to  the  judge  at  chambers  as  there 
may  be  oocasion. 

The  above  is  the  old  form  of  supervision  order  as  used  prior  to  1898. 


Form  781. 

Supervision 
order  (full 
form)  accord- 
ing to  present 
practice. 

Form  16  of 
1908. 


Upon  the  peton,  &c.  [« .^.,  of  A.  B.,  of,  &c.,  a  creditor  and  contributoiy  of 

the  above-named  coy,  on  the th ,  1 9 — ,  preferred  unto  this  Ct, 

and  upon  hearing  counsel  for  the  petr,  and  for  the  above-mentd  coy, 
by  J.,  the  liqr  in  the  voluntary  winding-up  thof,  and  for  X.  T.,  a 
contributory  of  the  above-mentd  coy,  appearing  and  suj^porting  the  sd 
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peton,  and  upon  reading  the  sd  peton,  an  afft  of  Z.,  filed,  &c.  (verify- 
ing the  sd  peton),  the  London  Gazette,  dated,  &c.,  and  the  Times 
newspaper,  dated,  &c.,  each  containing  an  advertisement  of  the  sd 
peton,  the  London  Gazette,  dated,  &c.,  containing  a  notice  of  the 
passing  of  the  resolutions  for  the  voluntary  winding-up  of  the  sd  coy, 
and  for  the  appointment  of  the  sd  J.,  as  the  voluntary  liqr  thof,  the 
afEt  of,  &c.],  this  Ct  doth  order  that  the  voluntary  winding-up  of  the 

sd Ooy,  Limtd,  be  continued,  but  subject  to  the  supervision  of  this 

Ct,  and  any  of  the  proceedings  under  the  sd  voluntary  winding-up  may 
be  adopted  as  the  Ct  shall  think  fit.     And  it  is  ordered  that  [the  sd  J.], 

the  liqr  in  the  voluntary  winding-up  of  the  sd  coy,  do,  on  the of 

next,  and  thenceforth  every  three  months,  file  with  the  Regr 

a  report  in  writing  as  to  the  position  of  and  the  progress  made  with 
the  winding-up  of  the  sd  coy,  and  with  the  realization  of  the  assets 
thof,  and  as  to  any  other  matters  connected  with  the  winding-up  as 
the  Ct  may  from  time  to  time  direct.  And  it  is  ordered  that  no  bills 
of  costs,  charges,  or  expenses,  or  special  remuneration  of  any  solor 
employed  by  the  liqr  of  the  sd  coy,  or  any  remuneration,  charges,  or 
expenses  of  such  liqr,  or  of  any  manager,  accountant,  auctioneer, 
broker,  or  other  person  be  pd  out  of  the  assets  of  the  sd  coy,  unless 
such  costs,  charges,  expenses,  or  remuneration  shall  have  been  tcaed 
or  allowed  by  the  Begr.  And  it  is  ordered  that  all  such  costs,  charges, 
expenses,  and  remuneration  be  taxed  and  ascertained  accordingly. 
And  it  is  ordered  that  the  costs  of  the  petr  and  of  {here  insert  any 
directions  as  to  allowance  of  costs  o/  petitioner  and  of  persons  appearing) 
[^.y.,  of  the  sd  coy,  and  of  the  several  creditors  and  contributories 
supporting  a  supervision  order  and  named  inthe  first  and  second  schedules 
hto  of  the  sd  peton,  be  taxed  and  pd  out  of  the  assets  of  the  sd  coy,  and 
that  on  such  taxation  one  set  of  costs  is  to  be  allowed  the  sd  creditors 
supporting  a  supervision  order,  and  one  set  of  costs  is  to  be  allowed  to 
the  sd  contributories  supporting  such  an  order].  And  the  creditors, 
contributories,  and  liqr  of  the  sd  coy,  and  all  other  persons  interested 
are  to  be  at  liberty  to  apply  generally  as  there  may  be  occasion. 

As  to  insertmg  direotioiiB  as  to  service  and  advertisiiig  of  saperyisioii  order,  see 
B.  41  (2)  of  1903,  and  supra,  p.  800. 

A  oondition  as  to  taxation  something  like  the  above  form  was  first  imposed  by 
Vaughan  Williams,  J.,  in  CivU  Service  Brewery  Co.,  W.  N.  (1893)  6 ;  37  S.  J.  194 ; 
and  the  original  form  was  somewhat  extended  in  Waterproof  Materials  Co.,  W.  N. 
(1893)  18;  37  8.  J.  231.  And  see  Ifew  Morgan  Gold  Mining  Co,,  0093  of  1893, 
Vanghan  Williams,  J.,  17th  May,  1893 ;  Theatrical  Trust,  00177  of  1893,  Vaughan 
Williams,  J.,  8th  July,  1893.  The  clause  as  to  filing  a  report  was  added  later,  and 
originally  a  monthly  report  was  required.  See  Fritchard,  Offor  ^  Co. ,  W.  N.  (1893) 
163 ;  North  Eastern  BuUfonUin  Co.,  00246  of  1893,  Vaughan  Williams,  J.,  26th 
Oct.  1893.  But  in  1898,  Wright,  J.,  altered  the  practice  by  requiriug  only  quar- 
terly reports.    See  Borner  ^  Co.,  W.  N.  (1898)  169.    As  to  the  priority  of  the 
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liquidator's  oosts  inoiirred  prior  to  tbe  superrision  order,  see  New  York  Ezek^nge 
Co.,  (1893)  1  Ch.  371.  The  separate  costs  of  the  company  and  the  liquidator  will 
not  generallj  be  allowed.  The  order  often  contained  the  following  directions : — 
'*And  the  time  within  which  the  order  is  to  be  advertised  in  the  London  Omutte  is 

extended  until  the day  of ." 

And  see  Bupra^  p.  800,  as  to  advertising  the  order. 


Form  782.  [^After  first  clause  of  order  insert]  And  it  is  ordered  that  the  prov 
liqr  appointed  by  the  sd  order,  dated,  &c.,  be  discharged  from  the 
office  of  prov  liqr  of  the  sd  coy.  And  it  is  ordered  that  X.,  the  special 
manager  appointed  by  the  sd  order,  dated,  &c.,  be  discharged  from  the 
office  of  special  manager  of  the  sd  coy. 

\^And  after  providing  for  costs  of  petr  and  coy,  ^c,  insert]  And  it  is 
ordered  that  the  costs,  expenses,  and  remuneration  of  the  sd  W.,  as 
such  prov  liqr,  and  the  costs  and  remuneration  of  the  sd  X.,  as  such 
special  manager,  be  resply  taxed  and  ascertained,  and  paid  out  of  the 
assets  of  the  sd  coy.  John  Morris  ^  Co,,  00246  of  1898,  Wright,  J., 
Aug.  10,  1898. 


Discharge 
and  oosts  of 
provisional 
liquidator 
and  special 
manager. 


Form  783.       And  it  is  ordered  that  the  oosts,  charges,  and  expenses  of  the  off 
Taxation         '®^'  ^^  P^^  ^^'  ^  reserved  to  be  dealt  with  in  the  winding-up. 
when  ofadal     J.  Daniel,  Ist  Sept.  1892. 
reseiver  is 
provisional 
uqoidator. 

Form  784.  Upon  the  peton  [creditors* :  supervision  order].  And  order  that  a 
proper  person  or  persons  be  appointed  liqr  or  liqrs  of  the  sd  coy, 
without  prejudice  to  any  applicon  by  those  appointed  by  the  general 
meeting  for  their  appointment  as  such  liqrs.  Balfycummisk  Copper 
Mining  Co.,  M.  R,  15th  Dec.  1873.    A.  3104. 

Unless  otherwise  provided  by  the  supervision  ocder,  the  voluntary  Uqnidaton 
remain  in  office,  but  sometimes  the  Court  removes  them  and  appoints  others,  or 
appoints  additional  liquidators.  This  is  done  imder  sect.  141  of  1862,  and  under 
sects.  93  and  150.  It  seems,  however,  that  a  voluntary  liquidator  can  only  be 
removed  for  '*  due  cause."  Oxford  Building  Soeiety,  49  L.  T.  495.  Aooordingly, 
where  it  is  desired  to  remove  him  at  the  hearing  of  the  petition,  the  petition  should 
state  the  facts  which  render  his  removal  expedient,  and  should  pray  for  snob 
removal.    And  see  tupra,  p.  684. 


Order  for  ap- 
pointment of 
uquidators. 


Form  785. 


Upon,  &c.  [supervision  order].    And  order  that  B.,  the  liqr  of  the  sd 
£T    . ,    .         coy  appointed  under  the  sd  voluntary  winding-up,  be  continued  as 


give  security,   such  liqr  on  his  giving  security  to  be  approved  by  the  judge. 
Western,  Sfc.  Laundry  Co,,  M.  R,  20th  July,  1878.     A.  1471. 


Great 


The  Court  seldom  requires  security  from  a  liquidator  where  the  company  has  not 
required  it.    See  European  Bank,  19  W.  B.  268 ;  Aberavon  Tmplate  Co,,  67  L.  J. 
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Ch.  761.  But  under  sect.  151  of  1862  the  Ck>iirt  can  require  seourity,  and  it  is  now 
the  usual  practice  to  require  it  where  a  new  liquidator  is  appointed.  Mampshire 
Zand  Co.,  (1894)  2  Ch.  632. 


Upon  the  peton,  &c.  [^supervision  order,  see  the  forms  above^*     And    Form  786. 
**  A.  and  B.,  the  voluntary  liqrs  of  the  sd  coy,  consenting  to  retire,"  It  g^^^^j^.^^"" 

is  ordered  that  0.,  of ,  chartered  accountant,  be  appointed  liqr  of  ordOT,  volun- 

the  above-named  association  ;  And  it  is  ordered  that  the  sd  liqr  do  on  *^  ^^^" 
or  before  the  25th  day  of  March,  1892,  give  security  to  be  approved  retiring, 
by  the  judge  [and  order  for  taxing  and  payment  of  costs]  ;  And  it  is 
ordered  that  the  time  for  advertising  this  order  be  extended  to  the 
11th  March,  1892.     Private  Investors^  Assoc,  4th  March,  1892. 

See  Eampshire  Land  Co.,  iupra. 


Bestrictions. 

Sect.  151  of  1862  enables  the  Court  to  restrict  the  powers  of  the 
liquidators,  but,  except  as  in  Form  781,  restrictions  are  rare.  In 
Watson  Sf  Co,,  (1891)  2  Ch.  55,  Chitty,  J.,  appointed  a  committee  to 
act  with  the  liqmdator,  and  restricted  his  powers  accordingly,  and 
similar  orders  were  more  than  once  made  by  Wright,  J.,  and  other 
judges.  See  Form  787.  See  also  London  Quays,  3  Ch.  394,  in  which 
the  powers  of  the  liquidator  were  closely  restricted. 

Subject  to  any  restrictions  so  imposed,  and  to  the  Bules  of  1903,  the 
liquidators  may  exercise  all  their  powers  just  as  if  the  company  were 
being  wound  up  altogether  voluntarily.  See  sect.  151,  supra,  and 
Wright's  case,  5  Ch.  437. 

If  it  becomes  desirable  to  apply  to  the  Court  in  regard  to  any 
matter,  the  liquidator  can  make  application  accordingly,  but  it  may 
be  that  he  can  complete  the  winding-up  without  any  application 
except  for  taxation,  as  required  by  Form  783,  or  by  sect.  155  of  1862. 
See,  however,  the  observations  on  the  Bules  of  1903,  supra,  p.  799, 
and  infra. 


Upon  the  peton  of,  &c.,  and  upon  hearing  counsel  for,  ^.,  and  for  C,    Form  787. 
v.,  S.,  &c.  resply  herein  named,  and  upon  reading,  &c.  {continue  unndinp-  supervision 
up  under  supervisum],  and  the  several  persons  hnftr  named  by  their  order  with 
counsel  consenting  to  act  as  a  committee  in  manner  hnftr  mentd  and  i**^"?^^  ^ 
without  remuneration,  This  Ct  doth  order  that  the  liqrs  appointed  to 
conduct  such  winding-up  may  exercise  all  the  powers  conferred  upon 
them  by  the  above  statutes  without  the  sanction  or  intervention  of  this 
Ct  in  the  same  manner  as  if  the  coy  were  being  wound  up  altogether 
voluntarily,  subject  until  further  order  to 'the  restrictions  hnftr  imposed 
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upon  them,  that  is  to  aay — (a)  The  liqrs  shall  not,  without  the  sanction 
of  a  majority  of  the  following  persons,  C,  V.,  8.,  &c.,  being  the 
persons  nominated  by  the  creditors  of  the  coy  to  act  as  a  committee,  or 
of  the  Ot,  carry  on  the  business  of  the  coy,  or  bring  or  defend  any 
legal  proceedings,  or  exercise  any  of  the  powers  conferred  by  sect.  159 
or  sect.  160  of  the  Cos  Act,  1862.  (b)  The  liqrs  shall  not,  without 
the  sanction,  &c.  [a«  above'],  sell  or  enter  into  any  contract  for  the  sale 
of  the  coy's  business  or  any  part  thof .  (c)  The  liqrs,  except  in  cases  of 
urgency,  shall  not,  without  the  sanction,  &c.  [a«  above"],  employ  a  solor 
or  other  agent  to  take  any  proceedings  or  do  any  business  which  the 
liqrs  are  unable  to  take  or  do  themselves.  And  the  liqrs  are  to  be  at 
liberty  to  pay  out  of  the  assets  of  the  coy  the  actual  out-of-pocket 
expenses  necessarily  incurred  by  the  afsd  persons  aoting  as  afsd, 
subject  to  the  approval  of  the  Ct.  ^A/ter  provision  for  costs  insert] 
Liberty  to  apply  in  the  event  of  any  of  the  afsd  members  of  the  sd 
committee  dying  or  retiring.  Marshall,  Ashby  Sf  Co,,  00241  of  1898, 
Wright,  J.,  Oct.  26th,  1898. 

This  form  of  order  was  followed  by  Cozens-Hardy,  J.,  in  Shows,  Bryant  %  Co., 
March  28,  1900,  and  has  been  followed  by  other  jndges. 


Fonn  788.  Advertisement  of  Order. 

Advertise-  No.  0031  of  1892. 

vision  onSr^  ^  ^®  High  Ct  of  Justice.  Cos  (Winding-up).  Mr.  Justice 
Vaughan  Williams.  In  the  matter  of  the  Cos  Acts,  1862  to  1890, 
and  In  the  matter  of  the  N.  Coy,  limtd.    By  an  order  made  by 

Mr.  Justice  Vaughan  Williams  in  the  above  matters,  dated  the ' 

day  of ,  1895,  on  the  peton  of  S.,  of ,  a  creditor  of  the  above- 
named  coy,  praying  that  an  order  might  be  made  for  the  continuance 
of  the  voluntary  winding-up  of  the  sd  coy,  but  subject  to  the  super- 
vision of  the  Ct,  it  was  ordered  that  the  voluntary  winding-up  of  the 
sd  N.  Coy,  limtd,  be  continued,  but  subject  to  the  supervision  of  ^ 
Ct,  and  any  of  the  proceedings  under  the  sd  voluntary  winding-up 
might  be  adopted  as  the  Ct  should  think  fit.  And  it  was  ordered  that 
A.,  the  liqr  in  the  voluntary  winding-up  of  the  sd  coy,  should  on  the 

-^ —  day  of ,  and  on  each  succeeding,  &c.  [<w  in  supervision  order, 

Form  781],  and  it  was  ordered  that  no  bills,  &c.  l_as  in  supervision  order, 
Form  781].  And  it  was  ordered  that  the  costs  of  the  petrs  and  of 
the  coy,  and  of  the  creditors  supporting  the  peton,  be  taxed  by  the 
proper  taxing  master  and  pd  out  of  the  assets  of  the  coy,  and  that  on 
such  taxation  only  one  set  of  costs  was  to  be  allowed  to  the  crediton 
supporting  the  peton.  And  the  creditors,  contributories,  and  liqr  of 
the  sd  coy  and  all  other  persons  interested  were  to  be  at  liberty  to 
apply.to  the  Ct  as  there  might  be  occasion.    And  the  time,  &c.  [as  in 
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not^  to  supervision  order y  Form  781].     Dated  the day  of -, 

1895.    F.  &  W.  [oJc/rew],  solors  for  the  sd  petrs. 

As  to  the  petitioner's  duty  to  advertise,  see  R.  41  of  1903,  attprOf  p.  800. 

If  the  advertisement  is  signed  by  a  solicitor,  it  will  be  aooeptedwithoat  attestation 
of  snoh  sig^tnre,  or  the  production  of  the  order.  In  other  oases  the  advertisement 
must  be  signed  by  an  official  of  the  Court,  and  sealed.    See  Appendix  D. 


Upon  motion,  &c.  for  0.,  the  petr  named  in  the  order  made  on  the    Form  789. 
6th  May,  1676,  for  the  winding-up  of  the  above-named  coy  [under  the  qm^ 
Bupeirision  of  the  Ct],  and  upon  reading  the  sd  order,  This  Ct  doth  extending 
order  that  the  time  limited  for  the  advertisement  of  the  sd  order,  ^^J^^,-  . 
dated  6th  May,  1876,  in  the  London  Gazeite,  pursuant  to  the  general  supervision 
order  of  this  Ct,  be  extended  to  the  19th  May,  1876.    Percy,  Sfc.  Co.,  ®'^'- 
Bacon,  V.-C,  17th  May,  1876.    B.  889. 


Sometimes  by  accident  or  otherwise  the  advertisement  under  the  Order  of  1862  is 
not  inserted  in  proper  time.  In  such  case  an  order  as  above  was  obtained  on 
ex  parte  motion  or  summons,  the  order  not  being  drawn  up.  Ord.  LII.  r.  14.  An 
affidavit  explaining  the  omission  was  occasionally  required.  But  according  to  more 
recent  practice  the  registrar,  without  any  application  to  the  Court,  by  consent 
inserted  if  requisite  in  the  draft  order  a  paragraph  extending  the  time.  See  note  to 
Form  781. 

And  the  Court  has  now  power  to  extend  the  time  under  B.  199  of  1903. 

Applications  to  the  Court. 

The  supervision  order  gives  liberty  to  the  creditors,  contributories,  How  made, 
and  liquidators  of  the  company,  and  to  all  other  persons  interested,  to 
apply ;  and  application  can  be  made  by  ordinary  summons  (Form  10) 
as  in  the  case  of  a  compulsory  winding-up.  The  fact  that  creditors  • 
could  apply  was  formerly  the  chief  distinction  between  a  winding-up 
purely  voluntary  and  one  under  supervision.  But  sect.  25  of  1900 
abolishes  this  distinction. 

A  considerable  number  of  orders  made  in  cases  where  the  winding- 
up  was  under  supervision  will  be  found  among  the  forms  relating  to 
compulsory  winding-up  given  in  Section  I. 

Applications  are  very  commonly  made  (a)  by  liquidators  to  restrain  By  whom, 
proceedings ;  to  enforce  the  payment  of  calls  and  other  moneys  due 
&om  contributories ;  for  liberty  to  seU  or  concur  in  sales ;  as  to  oom« 
promises;  for  examination  of  directors  and  others  under  sect.  115  of 
1862 ;  to  recover  money  from  directors  and  others  under  sect.  10  of 
1890;  (b)  by  contributories  to  rectify  the  list  of  contributories;  for 
inspection  ;  and  for  other  purposes  ;  (c)  by  creditors,  as  regards 
disputed  debts  and  claims ;  for  declarations  of  rights ;  and  for  liberty 
to  bring  actions  and  take  proceedings. 

The  Court  cannot  in  the  winding-up  fix  the  remuneration  of  a 
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BuleB  of  1862 
annulled. 


G^eneral 
procedure. 


receiver  appointed  by  debenture  holders.  Vimhos,  Limtd,  (1900) 
1  Oh.  470. 

As  to  the  power  of  the  Court  on  its  own  motion  to  direct  a  private 
examination,  see  Land  SecurUies  Co,,  W.  N.  (1894)  91,  and  Section  I., 
Chap.  XLII.    And  see  E.  5  (2)  of  1903. 

The  Rules  of  1862  formerly  applying  to  applications  in  proceedings 
under  the  supervision  of  the  High  Court  were  annulled  in  1903. 

As  to  applying  to  the  Court  for  leave  to  prosecute  directors,  see 
sect.  167  of  1862  (which  in  terms  applies  to  supervision  cases),  and 
Section  I.,  Chap.  XLY. 

As  to  the  practice  on  ordinary  summons,  see  notes  to  Form  10. 


Form  790. 

liberty  to 
oontribu- 
tories  to 
attend  pro- 
ceedings. 


Upon  the  applicon  of  D.  C,  of ,  and  E.  C,  his  wife,  resply 

contributories  of  the  above-named  coy,  by  summons  dated  2nd  Feb. 
1892,  and  upon  hearing  the  solor  for  the  applicants,  and  for  E.,  the 
liqr,  and  upon  reading  the  supervision  order  dated  13th  Jime,  1892, 
and  afft  of  D.  C,  filed  16th  Feb.  1892,  It  is  ordered  that  the  sd  D.  C. 
and  E.  C.  be  at  liberty  at  their  own  expense  to  attend  the  proceedings 
before  the  judge  in  these  matters  under  the  sd  order,  dated  13th  June, 
1892,  And  it  is  ordered  that  the  sd  D.  C.  and  E.  C,  upon  payment  of 
the  costs  occasioned  thby,  have  notice  of  all  such  proceedings  as  they 
shall  by  writing  desire  to  have  notice  of.  C.  Fox,  Chief  Clerk. 
Eussell,  Cordner  Sf  Co,,  North,  J.,  19th  Feb.  1892. 

Ab  to  liberty  to  attend,  see  R.  136  of  1908. 


Form  791. 

Appearance 
book  (follow- 
ing annulled, 
Form  53  of 
1862). 


In  the  matter,  &c. 


Appearance  Book. 


Date  when 

Aiq>earaiice 

entered. 


Party's 
Name. 


Whether 

Creditor  or 

Contributory. 


If  he  appears 

in  person,  his 

Address  for 

Service. 


If  he  appears' 

by  a  Solioitor, 

his  SoUdtor'B 

Name. 


SoUdtor's 
Address. 


Amount  of 

Debt 
[or.  Number 
of  Shares]. 


SeeB.  136  (2)  of  1908  as  to  this  book. 

Appointment  and  Bemoval  of  Liquidators  and 
filling  up  Vacancies. 

See  as  to  this,  sect.  150  of  1862,  supra,  and  Forms  784  et  seq,  (where 
any  change  in  the  liquidators  is  made  at  the  hearing). 
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As  to  what  is  due  canse  for  removal,  see  Section  I.,  Chap.  XLIX. 

Br.  145  and  146  of  1903,  as  to  a  liquidator's  resignation,  and  liis 
vacating  office  by  a  receiving  order  being  made  against  him,  do  not 
appear  to  apply  in  supervision  proceedings.  See  E.  1,  aud  the  heading 
of  the  group  of  rules  137  to  146. 

As  to  the  power  of  Court  to  remove  liquidators  appointed  by  the 
company,  see  sect.  141  of  1862;  and  Ex  parte  Turner,  9  W.  R.  500; 
Ex  parte  Pulbrook,  2  De  G.  J.  &  8.  348 ;  Oxford  Building  Co.,  49  L.  T. 
495.  The  power  to  remove  in  supervision  cases  is  either  under  sects. 
141  and  150,  or  under  sects.  93  and  151. 

The  Court  may,  on  making  a  supervision  order,  appoint  a  liquidator, 
where  the  oontributories  have  not  done  so  by  their  winding-up  resolu- 
tions.    London  Quays  Co.,  3  Ch.  394. 

But  after  a  supervision  order  the  shareholders  may  meet,  resolve  on 
appointment  of  new  liquidator,  and  inform  the  Court  of  their  wishes. 
Montrotier  AephaUe  Co.,  W.  N.  (1874)  172. 

For  orders  as  to  liquidators  made  after  the  supervision  order,  see 
Forms  798 — 800. 


1.  I  have  for  more  than  [15  years]  last  past  known,  as  being  well   Form  792. 

acquainted  with  W.,  of ,  chartered  accountant,  the  person  pro-  ^^fQ^avit  of 

posed  to  be  appointed  liqr  of  the  above-named  coy.  fitness  of 

2.  The  sd  W.  is  a  member  of  the  firm  of ,  chartered  accountants,  ^^dator. 

and  has  been  a  member  of  such  firm  for  the  whole  period  during  which 

I  have  been  acquainted  with  him. 

3.  The  sd  W.  is  a  x>erson  of  respectability  and  integrity  and  of  good 
credit,  and  in  my  judgment  is  a  fit  and  proper  person  to  be  appointed 
liqr  of  the  coy. 

Upon  the  applicon  by  summons,  dated,  &c.,  of ,  creditors  of  the   Form  793. 

above-named  coy,  and  upon  hearing,  &c.,  and  upon  reading,  &c.,  and  q^^ 
the  sd  X.,  one  of  the  liqrs  of  the  above-named  coy,  by  his  counsel,  replacing 
offering  to  retire.  Order  that  it  be  referred  to  the  Eegistrar  (Cos  Wind-  Jntddatora 
ing-up)  to  appoint  a  proper  person  as  a  liqr  of  the  above-named  coy 
in  the  place  and  stead  of  the  sd  X.,  to  act  jointly  with  the  sd  Q-.,  And 
order  that  the  costs  of  all  parties  of  the  sd  applicon,  and  the  question 
as  to  the  remuneration  of  the  sd  X.,  as  one  of  the  liqrs  of  the  sd  coy, 
be  reserved,  with  liberty  to  the  sd  X.  [to  apply].    Thrutchley  Brothers, 
0082  of  1895,  Eomer,  J.,  15th  June,  1896. 


See  another  order  in  General  Credit  Co.  (4th  Oct.  1895,  Giffard,  Beg.))  directing 
the  new  liquidator  to  give  security,  and  the  remaining  old  and  the  new  liquidator 
to  file  periodical  reports,  as  usually  directed  in  a  supervision  order. 

For  appointment  of  additional  liquidator,  see  Eeommio  Fire  Office,  0082  of  1894, 
Hood,  Beg.,  25th  Oct.  1895. 
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Form  794. 

Order  remov- 
ing one  of 
two  liqni- 
dators,  and 
oontinuing 
the  other. 


Upon  the  applicon  of ,  being  the  committee  appointed  by  the 

general  body  of  creditors  to  represent  them  in  the  winding-up  of  the 
above-named  coy,  &c.,  Order  that  B.,  one  of  the  joint  liqrs  of  the  sd 
coy,  be  and  he  is  hby  removed  from  such  office,  and  the  sd  EL,  the 
other  joint  liqr,  be  continued  and  he  is  hby  appointed  sole  liqr  of  the 
sd  coy ;  And  order  that  the  applicants  and  the  sd  B.  and  K.  be  allowed 
their  costs  of  and  relating  to  this  applicon  out  of  the  assets  of  the  sd 
coy  [to  be  taxed].  Colonial  Trusts  Corporation^  M.  R.,  19th  Dec.  1878. 
A.  2303. 

In  the  above  case  the  liqoidators  could  not  agree  as  to  the  appointment  of  a 
Bolioitor,  and  accordmglj  one  of  them  was  removed  on  the  application  of  the  com- 
mittee.   See  further  as  to  removal  of  liquidator,  supra. 


Form  795.        Upon  the  applicon  of  D.  and  S.,  creditors  of  the  above-named  coy, 

^~T  ^  to  remove  T.  from  the  office  of  [off]  liqr  of  sd  coy,  and  to  appoint  H. 

iDg  liquidator  in  his  place  and  stead,  &c.,  Order  that  the  [off]  liqr  of  sd  coy  be 

and  appoint-    removed  from  his  office  as  such  foffl  liqr  as  afsd.    And  order  that  in 
ing  another.  l      j     t. 

his  place  and  stead  the  sd  H.  be  appointed  [off]  liqr  of  the  sd  coy. 

And  [costs].     Moorwood  Moor^  Sfc.  Co,^  Malins,  V.-C,  22nd  Nov.  1876. 

B.  1940. 

The  above  order,  made  in  a  compulsory  winding-up,  may  be  used,  with  the 
neoef^sary  variation,  in  supervision  proceedings.    And  see  next  form. 


Form  798.        Upon  the  applicon  by  summons,  dated,  &c.,  of  W.  and  B.,  the  petrs 

Anpointment    ^*™^®^  ^^  *^®  order  dated,  &o.  [supervision  order\  and  upon  hearing, 

of  one  liqni-     &c.,  and  upon  reading,  &c.  [including  supervision  order\  and  the  certi- 

^^no^^e?!*''^  ficate  of  the  clerk  of  the  enrolments  dated  this  day,  and  C,  hnftr 

named,  having  given  security  by  entering  into  a  bond  dated,  &c., 

together  with  the  0.,  &c.,  Limtd,  as  his  sureties,  which  sd  bond  has 

been  approved  by  the  Ct  and  duly  enrolled,  This  Ot  doth  hby  appoint 

the  sd  0.,  of,  &c.,  to  be  liqr  of  the  above-named  coy  in  the  place  of  X., 

And  order  that  the  sd  C.  as  such  liqr  do  quarterly  in  each  year  file 

with  the  Eegistrar  of  Cos  (Winding-up)  a  report  as  mentd  in  the  sd 

order,  dated,  &c.  [supervision  order\     Automatic   Telephone  Parent 

Syndicate^  00346  of  1898,  Hood,  Beg.,  Feb.  21st,  1899. 


Form  797.       Upon  the  applicon  by  summons,  dated,  &c.,  of  X.,  &c.,  the  petrs 

Appointment   J^*"^®^  "^  ^®  peton  preferred  unto  this  Ct  on,  &c.,  and  upon  hearing, 

of  b<|uidator     &c.,  and  upon  reading  the  [supervision  order  and  affts\  and  the  certi- 

Q^^^j        ficate  of  the  clerk  of  enrolments  filed  this  day.  And  this  Ct  having  on 

the  4th  July,  1898,  approved  of  B.,  of,  &o.,  as  a  proper  person  to  be 
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appointed  liqr  of  the  above-named  007,  and  having  approved  of  the  sd 
B.  acting  as  such  liqr  as  from  the  4th  July,  1898,  And  the  sd  B. 
having  given  security  by  entering  into  a  bond  together  with 
L.  Guarantee,  &c.  Co.,  dated,  &c.,  and  a  recognizance  of  even  date 
therewith,  which  sd  bond  and  recognizance  have  been  approved  by 
the  Ct  and  duly  enrolled,  This  Ct  doth  hby  appoint  B.,  of,  &c.,  liqr  of 
the  above-named  coy,  And  order  that  the  sd  B.  do  file  with  the 
Begistrar  of  Cos  (Winding-up)  reports  as  mentd  in  the  sd  order, 
dated,  &c.  [viz.,  supervision  order^.  Umtoli  Gold  Reefs  Co.,  00328  of 
1897,  Hope,  Beg.,  March  13th,  1899. 


Upon  the  applicon  of  P.,  the  [off]  Uqr,  and  it  appearing  that  the  sd   Form  798. 
applicant  has  not  received  any  sum  or  sums  of  money  or  any  of  the  ^JJoron 
assets  of  the  sd  coy  since  the  date  of  his  appointment  as  [off]  liqr  thof ,  resignation, 
and  the  sd  applicant  desiring  to  resign  his  office  of  such  [off]  liqr,  J^o^ts.^ 
Order  that  the  sd  P.  be  discharged  from  the  office  of  [off]  liqr  of  the 
sd  coy,  and  the  sd  recognizances  and  bond  be  discharged  and  cancelled. 
JohnMarsland  ^  Co.,  Ohitty,  J.,  1 6th  April,  1883.    A.  562. 


Upon  the  applicon  by  summons,  dated,  &c.,  of  X.,  one  of  the  liqrs  of   Form  799. 
the  Ambition  Investment  Bldg.  Soc,  and  upon  hearing  the  solors  for  ^^^^^  T" 
the  applicant  and  for  Y.,  the  other  liqr  of  the  sd  society,  and  upon  liquidator, 
reading,  &c..  Order  that  the  sd  X.  be  and  he  is  hby  discharged  from  ^g^^^ 
his  office  as  a  liqr  of  the  sd  society,  and  that  Y.,  the  remaining  liqr,  Ck>art  on 
do  act  as  sole  liqr  of  the  sd  society.    And  the  sd  X.  and  Y.  by  their  ?^^ 
solors  admitting  that  they  have  in  their  hands  as  such  liqrs  as  afsd  the 

sum  of /.,  representing  assets  of  the  above-named  society.  Order 

that  the  said  X.  and  Y.  do,  on  or  before  the,  &c.,  make  the  lodgment 
in  Ct,  as  directed  in  the  lodgment  schedule  hto.  And  order  that  the 
sd  Y.  do,  on  the  3 1st  Deo.  and  the  30th  June  in  each  year,  leave  at 
the  chambers  of  the  Eegistrar  (Cos  Winding-up)  his  half-yearly 
account  as  liqr  of  the  sd  society,  the  first  of  such  half-yearly  accounts 
to  be  left  at  the  sd  chambers  on  the  31st  Dec.  1898.  And  order  that 
the  sd  Y.  do  pass  such  half-yearly  accounts,  and  make  the  lodgments 
in  Ct  of  the  balances  that  may  from  time  to  time  be  certified  to  be  due 
from  him  on  each  such  account  as  directed  in  the  lodgment  schedule 
hto.  And  order  that  the  costs,  charges  and  expenses,  not  yet  taxed, 
allowed  or  paid,  of  the  sd  X.  and  Y.  as  such  liqrs  as  afsd  of  and 
relating  to  the  winding-up  of  the  sd  society,  including  therein  the 
amount  due  to  M.  for  surveyor's  fees,  and  also  including  therein  the 
costs  of  the  sd  applicon,  be  taxed.  And  order  that  the  funds  in  Ct  be 
dealt  with  as  directed  in  the  payment  schedule  hto.  Ambition  Investment 
BuUding  Soc,  00106  of  1895,  Wright,  J.  (Chambers),  3rd  Aug.  1898. 
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Form  800. 

Re-appoint- 
meut  of  two 
of  three  liqai< 
dators  on 
incapacity  of 
third. 


Upon  the  applicon  of  the  petr  in  the  matters,  and  of  H.  and  8.,  two 
of  the  liqrs  of  the  above-named  coy,  and  upon  hearing  the  solors  for 
the  applicants,  and  reading  the  order  dated  the  2nd  Aug.,  1884,  the 
chief  clerk's  certificate,  dated  the  2drd  and  filed  the  28th  July,  1890, 
the  afft  of,  &c.,  and  it  appearing  that  G.,  one  of  the  present  liqrs  of 
the  above-named  coy,  is  mentally  incapacitated  and  otherwise  unfit 
for  business,  and  the  judge  having  approved  of  the  sd  H.  and  8.  as 
liqrs  of  the  above-named  coy,  without  requiring  them  to  give  security, 
doth  hby  appoint  the  sd  H.,  of,  &c.,  and  8.,  of,  &c.,  liqrs  of  the  above- 
named  coy,  in  the  place  of  themselves  and  the  sd  G.  And  it  is  ordered 
that  the  sd  H.  and  8.  do  forthwith  lodge  in  the  chambers  of  the  judge 
their  third  and  final  account  as  liqrs,  in  conjunction  with  the  sd  G.,  of 
their  receipts  and  payments  from  the  20ih  day  of  May,  1890,  the  foot 
of  the  accounts  already  rendered  by  them.  And  it  is  ordered  that  the 
X.  Bank  and  Y.  Bank  resply  be  at  liberty  to  transfer  to  the  sd  H.  and 
8.,  as  such  liqrs  as  afsd,  any  moneys  standing  in  the  sd  banks  resply 
to  the  credit  of  the  sd  G.,  H.,  and  8.,  as  such  liqrs  as  afsd.  And  it  is 
ordered  that  the  oosts  of  and  incidental  to  and  oonsequent  upon  this 
applicon  be  oosts  in  the  winding-up.  Underhank  MilU^  ^.  Co., 
North,  J.,  7th  Jan.,  1891.    B.  108. 


Old  practioe 
still  pre?ailB. 


Seourity  of  Liquidator. 

Br.  60  and  61  of  1903,  as  to  the  security  of  the  liquidator,  do  not 
apply  in  supervision  proceedings. 

As  to  when  security  is  required,  see  note  to  Form  785. 

Where  security  is  required,  it  should,  unless  otherwise  directed,  be 
given  in  accordance  with  the  old  practice,  which  was  as  follows :— A 
summons  was  taken  out  by  the  liquidator  *'  to  settle  the  seourity  to  be 
given  by  him  pursuant  to  the  order  "  dated,  &c.  The  diief  derk  (now 
the  registrar)  determined  the  amount  and  nature  of  the  security  to  be 
given,  and  evidence  as  to  the  assets  was  required,  the  liquidator 
making  an  afiidavit  that  he  had  examined  the  books  and  papers  of 
the  company,  and  that  to  the  best  of  his  knowledge,  information  and 
belief,  the  assets  consisted  exclusively  of  the  particulars  in  the  schedule. 
8ee  "Company  Precedents,"  5th  ed.  757.  The  security  was  by 
recognizance,  as  in  Form  10  of  1862,  in  which  case  an  affidavit  of  eadi 
surety  was  required,  to  the  effect  that  he  was  worth  **  the  sum  of 
/.  of  lawful  money  of  Great  Britain  over  and  above  what  is  suffi- 
cient for  the  payment  of  all  my  just  debts  and  liabilities." 

But  in  many  cases  the  bond  of  a  guarantee  company  was  aooepted 
instead  of  the  recognizance  of  ordinary  sureties,  and  such  a  bond, 
with  or  without  a  recognizance,  is  now  often  aooepted.  See  Forms 
796,  797. 

On  applying  to  such  a  company  for  a  form  of  proposal,  the  usual 
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form  of  bond  bj  way  of  securitj  can  also  be  obtained.  The  chief 
clerk  (now  the  registrar)  signed  his  allowance  of  the  security  in  the 
margin  thereof,  and  gave  a  certificate  that  the  liquidator  had  given 
security  pursuant  to  the  General  Orders  and  Eules  of  Court. 

For  orders  reducing  security,  see  Form  801,  and  Thermo  Co,,  M.  R., 
19th  July,  1878,  B.  1548;  Duplex  Electric,  Bacon,  V.-C,  13th  June, 
1884,  A.  902;  Western  of  Canada,  ^c,  Co.,  M.  R,  24th  July,  1878, 
B.  1559 ;  Britannia  Iron  Works,  M.  R.,  7  March,  1878,  A.  480. 

Where  a  liquidator  was  discharged,  whether  upon  a  dissolution 
order  being  made  or  otherwise,  an  order  was  made  vacating  any 
recognizance  or  bond  entered  into  or  given  by  him  or  his  sureties. 


Upon  the  applioon  by  summons,  dated,  &c.,  of  P.  and  A.,  the  liqrs   Form  801. 
of  the  above-named  coy,  and  upon  hearing,  &c.,  and  upon  reading  the  £77"!     3" 
order,  dated,  &c.,  directing  the  voluntary  winding-up  of  the  sd  coy  to  amount  of 
be  continued,  but  subject  to  the  supervision  of  the  Ct,  the  certificate  hquidator's 
of  the  registrar,  dated,  &c.,  of  the  applicant  A.  having  given  security 
as  liqr,  an  afft  of,  &c.,  and  the  consent  in  writing  of  the  L.  Guarantee 
and  Accident  Coy,  limtd,  dated  this  day,  Order  that  the  security 
given  by  the  sd  A.  as  liqr  by  the  joint  and  several  bond  in  the  sum  of 

/.  of  the  sd  A.  and  the  L.,  &c.  Coy,  dated,  &c.,  and  duly  enrolled, 

be  reduced  from  the  simi  of  /.  to  the  sum  of  /.,  and  that  the 

sd  bond  do,  as  from  the  date  of  this  order,  stand  as  security  for 

sum  of /.  and  no  more,  and  that  the  liability  of  the  sd  L.,  &c.  Ooy, 

in  respect  of  the  amount  mentd  in  the  sd  bond  be,  as  from  the  date  of 

this  order,  limtd  to  the  sd  sum  of /.,  but  subject  and  without 

prejudice  to  the  liability  of  the  sd  A.  and  the  sd  L.,  &c.  Coy,  or  either 
of  them  under  the  sd  bond  in  respect  of  any  sum  or  sums  of  money 
peed  by  the  sd  A.  or  otherwise  prior  to  the  date  of  this  order.  And 
order  that  a  memdum  in  the  words  and  figures  following  be  indorsed 
upon  the  sd  bond : — **  The  amount  for  which  this  bond  is  to  stand 

security  has  been  reduced  from  the  sd  sum  of  /.  to  the  sum  of 

^."    And  order  that  the  costs  of  this  applicon  be  costs  in  the 

winding-up.    Brice  Sf  Co.,  0012  of  1897,  Hood,  Regr.,  April  14,  1899. 


Appointment  of  Solicitor. 

Upon  the  applicon  of  M.,  one  of  the  liqrs  of  the  above-named  coy.    Form  802. 

&c..  Order  that  Mr.  C,  the  present  solor  of  the  liqrs,  be  discharged  ^3" T — 

from  being  such  solor.    And  this  Ct  doth  hby  appoint  Mr.  P.  the  appointing 
official  solor,  to  T>e  the  solor  of  the  sd  liqrs  in  the  place  of  the  sd  O.  ^^!^L*^ 
And  order  that  the  sd  C.  do,  within  fourteen  days  after  the  service  of 
this  order  upon  him,  deliver  up  upon  oath  to  the  sd  P.  all  papers  in 
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his  possession  relating  to  the  winding-up  of  the  sd  coj,  but  this 
order  is  to  be  without  prejudice  to  any  claim  the  sd  C.  may  make  for 
payment  of  his  costs.  And  order  that  the  costs  of  this  applicon  he 
costs  in  the  winding-up.  Hester  Sf  Co,,  Bacon,  V.-C,  6th  June,  1878, 
A.  1230. 

Although  Beet.  97  of  1862  has  been  repealed  by  sect.  33  of  1890,  it  must  be 
within  the  power  of  a  voluntary  liquidator,  whether  acting  under  supervision  or 
not,  to  appoint  a  solicitor.  Where  there  are  two  liquidators,  and  they  cannot  agree 
as  to  the  appointment  of  a  solicitor,  it  is  doubtful  whether  the  Court  can  appoint 
one  for  them.  It  is  true  that  an  order  was  made  by  Bacon,  V.-C,  as  above ;  but 
in  the  Colonial  Trusts  Corporation^  December,  1878,  Jessel,  M.  R.,  considered  that 
he  had  no  jurisdiction  to  make  such  an  order.  He,  however,  removed  one  of  the 
liquidators. 


Fixing^  by 
Ck)urt. 


Increasing, 


Taxation. 


Bemuneration  of  Liquidator. 

Hr.  137  et  seq.  of  1903,  as  to  a  liquidator's  remuneration,  do  not  apply 
in  supervision  proceedings. 

The  Court  is,  however,  sometimes  asked  to  fix  the  remuneration  of 
the  liquidators.  It  has  jurisdiction  to  do  so  under  sects.  93,  151  of 
1862.    And  see  Cannan^s  Claims  7  Eq.  102,  and  the  following  forms. 

Moreover,  where  a  voluntary  liquidator  has  been  appointed  at  a 
specified  remuneration,  the  Court,  after  a  supervision  order,  has  power 
to  increase  it  in  a  proper  case.  Northern  Counties  Bank,  Chitty,  J.,  at 
Chambers,  1 5th  March,  1883.  And  the  supervision  order  now  almost 
invariably  requires  the  liquidator's  remuneration  to  be  brought  in  for 
taxation.  See  Form  781,  supra,  and  the  note  thereto.  The  tendency 
now  is  to  give  the  liquidator  remuneration  on  the  scale  applying  to 
official  receivers.     See  Appx. 

Where,  as  is  usual  (see  Form  781),  the  supervision  order  directs 
the  petitioner's  and  liquidator's  costs  to  be  taxed  and  paid  out  of  the 
assets,  the  liquidator's  Tomuneration,  from  the  commencement  of  the 
windiDg-up  to  the  date  of  the  supervision  order,  is  postponed  to  such 
taxed  costs,  and  also  to  any  further  costs  for  work  properly  done  by 
the  solicitor,  by  the  liquidator's  authority,  after  the  supervision  order. 
Sanitary  Burials  Ass.,  (1900)  2  Ch.  289. 


Form  803.       Upon  the  applicon  of  C,  the  liqr  of  coy,  and  upon  hearing  the 

^r: ~ —  Bolors  for  the  applicants  and  for  D.,  the  person  appointed  to  represent 

remuneration   the  creditors,  and  upon  reading  an  order  dated  18th  July,  1876,  the 

of  liquidators,  affirmation  of  the  sd  C,  filed,  &c..  Order  that  the  sum  of L  he 

allowed  the  sd  liqr  for  his  services  aa  liqr  from  the  Ist  July,  1876,  to 
the  31st  March,  1877,  both  inclusive,  and  that  he  be  at  liberty  to 
retf^in  the  same  out  of  the  assets  of  the  sd  bank.    And  order  that  the 
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costs  of  tUs  applioon  be  costs  in  the  winding-up.     Oriental  Commercial 
Bank,  Bacon,  V.-O.,  ISth  AprU,  1877.     B.  678. 

For  order  oontaiaiiig  declaration  as  to  right  to  remuneration  onder  special 
agreement,  see  Yuruari  Co.  (1891,  Y.  0379),  Vaoghan  Williams,  J.,  30th  June, 
1896. 


Upon  the  applioon  of  B.,  W.,  and  S.,  the  liqrs  of  the  above  coy,  and   Form  80ft. 
upon  hearing  the  solors  for  the  applicants,  and  upon  reading,  &c.,  Order  fixing" 
Order  that  the  remuneration  of  the  liqrs  of  the  coy  be  allowed  at  the  remuneration 
rate  of  4  p.c.  upon  the  first  10,000/.  of  the  realized  assets  of  the  sd  coy,      "^'""•tor. 
and  at  the  rate  of  3  p.c.  upon  such  assets  beyond  the  sd  10,000/.  up  to 
20,000/.    And  order  that  the  sd  liqrs  be  at  liberiy  to  retain  the  sd 
remuneration  out  of  the  assets  of  the  coy,  and  to  apply  for  further 
remuneration  in  respect  of  any  assets  realized  beyond  20,000/.     Bati' 
cliffe  Investment  Co,,  Bacon,  V.-O.,  26th  April,  1875.    B.  694.    {Supw- 
vision  Order,  7th  June,  1873.] 


Upon  the  applioon  of  A.  and  8.,  the  surviying  liqrs  of  the  coy,  and    Foim  805. 

upon  hearing  the  solors  for  the  applicants,  and  reading  the  order  — — 

dated  26th  April,  1875,  order  dated  21st  April,  1877,  order  dated  29th  ^j^^!*^" 
Jan.  1878,  and  4th  Jan.  1880,  and  it  appearing  the  realized  assets  of  dators  further 
the  coy  exceed  20,000/.,  Order  that  the  remuneration  of  the  sd  liqrs  be     ™'™®'* 
allowed  at  2^^  p.c.  upon  4,994/.,  the  amoimt  of  the  realized  assets  of 
the  coy  in  excess  of  20,000/.,  and  upon  all  other  sums,  if  any,  realized 
by  the  sd  liqrs,  and  that  the  sd  liqrs  be  at  liberty  to  retain  their  sd 
remuneration  out  of  the  assets  of  the  sd  coy.    Radcliffe  Investment  Co,^ 
Baoon,  V.-C,  8th  May,  1882.    B.  847. 


Upon  the  two  several  applicons  of  the  liqr  of  the  sd  coy,  and  upon    Form  806. 

hearing  the  solors  for  the  applicant,  Order  that  the  applicant  be  at  fT~T~7 

liberty  to  convene  a  meeting  of  the  creditors  thof  for  the  purpose  of  convene 
submitting  to  them  and  obtaining  their  sanction  to  an  arrangement  ™;®5^^  ®'  . 
between  the  creditors  and  the  applicant  with  respect  to  his  future  remuneration, 
remuneration  as  such  liqr.     Credit  Co.  and  another  co,,  Kay,  J.,  29th 
May,  1883.    A.  829. 

And  see  infra,  p.  823,  as  to  meetings. 
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Form  807. 

Advertise- 
mezit  of  meet* 
ingas  to 
remuneration. 


The  advertiflement  was  as  follows : — 

In  the  High  Ct,  &c. 

In  the  matter  of  the  Cos  Acts,  1862  and  1867, 

and 
In  the  matter  of  the  Joint  Stock  Arrangement  Act,  1870, 

and 
In  the  matter  of  the  Credit  Coy,  Limtd. 

Notice  is  hby  given  that  the  Hon.  Mr.  Justice  Kay  has  directed  a 
meeting  of  the  creditors  of  the  above-named  coy  to  be  summoned  pur- 
suant to  the  above  statutes,  for  the  purpose  of  ascertaining  their  wishes 
as  to  an  agreement  intended  to  be  entered  into  with  Mr.  D.,  the  liqr 
of  the  coy,  with  respect  to  an  allowance  to  be  made  to  him  out  of  the 
dividends  payable  to  creditors,  as  an  addition  to  his  remuneration,  and 
that  such  meeting  will  be  held  at  the  Cannon  Street  Hotel,  in  the  City 
of  London,  on  Thursday,  the  14th  day  of  Jime  instant,  at  twelve 
o'clock  at  noon,  at  which  time  and  place  all  the  creditors  of  the  sd  coy 
are  requested  to  attend. 

The  sd  judge  has  appointed  Mr.  E.  M.,  of ,  to  act  as  chairman 

of  the  sd  meeting. 

Dated  the  5th  day  of  June,  1883. 

E.  J.  D.,  Li^. 


Sect.  16  of 
1890. 


AhhurI 

aocount. 


Order  for 
sooount. 


Aooounts  of  Liquidator. 

Br.  149  and  150  (as  to  the  books  to  be  kept  by  liqiddators),  151  (as 
to  investment  of  funds),  and  152  to  159  (as  to  aocoimts  and  audit),  do 
not  apply  in  supervision  proceedings.    E.  1  of  1903. 

But  sect.  15  of  1890,  which  requires  the  liquidator  of  a  company  the 
winding-up  of  which  is  not  concluded  within  a  year  after  its  com- 
mencement to  send  statements  of  account  to  the  Begistrar  of  Joint 
Stock  Companies,  and  to  pay  the  unclaimed  or  undistributed  assets  to 
the  Companies  Liquidation  Account,  &c.,  applies  to  winding-up  under 
supervision.  Stock  and  Share,  ifc.  Co.,  (1894)  1  Ch.  736.  See  also 
Br.  174  et  aeq,  of  1903.  For  the  practice  under  the  section,  see 
Section  I.,  Chap.  XXIV. 

Sect.  139  of  1862  requires  the  liquidator  to  convene  a  meeting  of 
oontributories  every  year,  and  submit  an  accoimt  thereto ;  and  this 
applies  even  when  a  supervision  order  has  been  made.  Wrighfa  cate, 
5  Ch.  437.  See  also  sect.  142  as  to  the  final  account.  And  as  to  both 
sections,  see  Section  11.,  notes  under  Forms  777  and  778. 

Moreover,  the  liquidator  can  at  any  time,  on  the  application  of  a 
party  interested,  be  ordered  by  the  Court  to  bring  in  his  account.  See 
Wright's  case,  5  Ch.  443. 

And  it  is  not  unusual  for  liquidators  themselves  to  apply  to  pass 
and  vouch  their  accounts. 
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B.  19  of  1862,  as  to  leaving,  passing,  and  verifying  a  liquidator's 
accounts,  is  annulliBd  by  E.  203  of  1903. 

But  R.  S.  0.  1883,  Ord.  L.  r.  23,  provides: — The  accounts  of  liqui-  Piasmgand 
dators  shall  be  pttssed  and  verified  in  the  same  manner  as  is  by  this  veri^u^fir- 
order  directed  as  to  receivers'  accounts. 

As  to  receivers'  accounts,  see  R.  S.  C,  Ord.  L.  rr.  18 — 22  ;  Dan.  Oh. 
Pr.  p.  1446  ei  acq. ;  and  Part  III.  of  this  work,  9th  ed..  Chap.  LXXVI. 


On  the  part  of  B.,  of ,  a  creditor  of  the  above-named  coy,  that   Form  808. 

A.,  the  liqr  of  the  sd  coy,  may  be  ordered  within  seven  days  after  SummraTto^ 
service  to  leave  at  the  office  of  the  Registrar,  Bankruptcy  Buildings,  compel  liqni- 
afsd,  his  [MiVcT]  account  as  such  liqr,  and  that  the  sd  A.  may  be  ^hUaoooIm^ 
ordered  to  pay  the  costs  of  this  applicon. 


On  the  part  of  A.  B.,  of,  &o.,  the  liqr  of  the  above-named  coy,  that   Form  809. 
he  may  be  at  liberty  to  carry  in  and  pass  his  account  as  such  liqr  Z  T 

[from  the  foot  of  his  last  account  up  to  the  day  of ,  or  liquidator  for 

as  the  case  may  he]^  and  that  all  proper  directions  may  be  given  by  j^"*^.  ^ 
the  Ot.  aoooant. 


Let,  &c.,  on  the  part  of  N.,  one  of  the  sureties  for  A.,  the  liqr  of  the  Form  810. 
above-named  coy,  that  the  sd  N.  may  be  at  liberty  to  attend  at  his  own  gommonB  by 
expense  the  passing  of  the  accounts  of  the  sd  A.  as  such  liqr.  imrety  for 

liber^  to 

In  special  cases,  e,g.f  where  the  liquidator  has  become  bankrupt,  his  burety  may  •^  ^£  ^ 
obtain  liberty  to  attend  as  above.    See  Birmingham  Brewery  Co,^  52  L.  J.  Ch.  368.     account. 


Upon  the  applicon,  &o..  Order  that  the  [off]  liqr  do  leave,  &c.,  on  or   Form  811. 
before  5th  Feb.  1880,  or  subsequently  within  seven  days  after  service  q^.     . 
upon  hiTTi  of  this  order,  a  full,  true,  and  particular  account,  verified  by  delivery  of 
afft,  of  all  moneys  received  by  or  allowed  to  the  sd  G.  as  such  joint  *<»oi^<^ 
[off]  liqr,  or  any  person  or  persons  by  his  order  or  to  his  use,  and  of 
all  payments  made  by  him  on  account  of  or  in  respect  of  the  sd  coy  for 
the  business  transacted  from  the  commencement  of  the  winding-up. 
And  order  him  within  four  days  after  service  to  pay  into  the  Bank  of 
England,  to  the  account  of  the  [off]  liqr,  177/.  generally  on  account 
of  moneys  belonging  to  the  sd  coy  in  his  hands  as  such  joint  [off]  liqr. 
And  costs  of  applicon  reserved.     Oakham  Collieries^  M.  R.,  22nd  Jan. 
1880.     B.  68. 
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Form  812. 

Form  of 
acoount. 


{Title.) 

The  first  [or  as  the  case  may  be"]  acoount  of  A.,  the  liqr  of  the  above- 
named  coy,  brought  into  Ohambers  in  pursuance  of  the  order  dated 

the day  of ,  of  his  receipts,  and  payments,  and  allowances  as 

such  liqr,  from  the day  of to  the day  of . 


Eeoeifts. 


No.  of 
Item. 

Date  when 

Names  of  Persona 
from  whom  reoeived. 

OnwhatAcronnt 

Amount 
receiyed. 

£     «.     d. 

Payments  and  Allowances. 


No.  of 
Item. 


Date  when  paid 
or  allowed. 


Names  of  Persons  to 
whom  paid  or  allowed. 


For  what  purposes 
paid  or  allowed. 


Amount  paid 
or  allowed. 


£      «.     iC 


And  compare  Part  m.,  Form  365. 

Summary. 

Total  amount  received  on  this  account £      :      : 

Total  amount  of  payments  and  allowances  on 
this  account £      :      : 

Balance  due  from  the  liqr  and  now  in 
the  Bank  of  England  to  the  credit  of 
the  liqr £      :       : 

The  summary  must  of  course  vary  aooording  to  oiroumstances,  but  the  abore 
form  is  in  acoordanoe,  mutatis  mutanditf  with  App.  L.  14  to  B.  S.  G.  1883. 

At  the  hearing  of  the  summons  the  liquidator  will  attend  and  vouch  the  acoount, 
and  the  summons  wUl  be  adjourned  trom  time  to  time  as  may  be  necessary.  Under 
Ord.  L.  rr.  20,  23,  the  acoount  must  be  yerified  by  the  liquidator's  aflBdavit  befofe 
it  is  left  at  Chambers.  The  affidavit  is  to  be  as  follows  (Ord.  L.  r.  20,  as  amended 
by  Orden  of  October,  1884),  but  see  note,  it{fra. 
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Foraud  parts.    See  Form  11.  Form  818. 

I, ,  of ,  the  off  liqr  of  the  above-named  coy,  make  oath  and  ^^^^  . .    1 

say  as  follows: — 1.  I  have  not,  nor  hath  nor  have  any  person  or  no  receipts  or 
persons  by  my  order,  or  to  my  knowledge  or  belief,  for  any  use  as  ^^^?^^ 
such  off  liqr  as  afsd,  received  any  sum  or  sums  of  money,  nor  any  account, 
interest,  discount,  or  accretion  in  respect  thof ,  or  made  any  payment 
or  payments  whatsoever  on  account  or  in  respect  of  the  above-named 

coy,  since  the day  of ,  the  date  of  the  closing  of  my  fifth 

account  herein.    2.  [As  to  sureties.] 


Formal  parts.    See  Form  10.  Form  814. 

on  the  part  of  A.,  the  liqr  of  the  above-named  coy,  that  he  may  have  Summons  to" 
fourteen  days'  furfiier  time  to  leave  in  my  chambers  his  [^r*/]  account  extend  time 
as  such  liqr,  pursuant  to  the  order  dated,  &c.  account. 


I,  0.,  of ,  accountant,  the  liqr  of  the  above-named  coy,  make    Form  815. 


oath  and  say  as  follows : —  Affidavit^ 

1.  The  account  marked  with  the  letter  A  produced  and  shown  to  me  ▼erifying^ 
at  the  time  of  swearing  this  my  afft,  and  purporting  to  be  an  account        "^  ' 
of  the  receipts  and  payments  by  me  as  such  liqr,  from  the  7th  day  of 
Jan.  189 — ,  to  the  6th  day  of  July,  189 — ,  both  inclusive,  contains  a 
true  account  of  all  and  every  sum  or  simis  of  money  [and  of  all 
interest,  discount,  and  accretions  in  respect  thereof]  received  by  me 
or  [allowed  to  me  or  received  by  or  allowed  to]  any  other  person  or 
persons  by  my  order  or  to  my  knowledge  or  belief  for  my  use  on 
account  or  in  respect  of  the  sd  coy :  except  what  is  included  as  received 
in  the  former  account  [or  accounts]  sworn  by  me. 
•    2.  The  several  sums  of  money  mentd  in  the  sd  account  hby  verified 
to  have  been  pd  and  allowed,  have  been  actually  and  truly  so  pd  and 
allowed  for  the  several  purposes  in  the  sd  account  mentd. 

3.  The  sd  account  is^  just  and  true  in  all  and  every  the  items  and 
paxlars  therein  contained  according  to  the  best  of  my  knowledge  and 
belief. 

The  affidavit  must  te^er  to  tke  boo)rs  as  exhibiti,  ahd  the  memorandum  of  identity 
will  state  that :  ".This  and  the  preceding  [10]  .pages  contain  the  account  entered  in 

the  book  marked  A,  mentioned  and  referred  to  in  the  affidavit  of ,  sworn  in 

these  matters  before  me  by  the  said this day  of ." 

When  the  account  had  been  settled  the  liquidator's  solicitor  had  it  copied  out  in 
duplicate  bookp,  and  in  due  course  the  chief  clerk  [now  the  registrar]  made  a  certi- 
ficate of  allowance  as  follows  [Form  817],  and  also  signed  at  the  foot  of  the  accounte 
a  note  steting  that : 

"  This  is  the  account  mentioned  in  my  certificate  dated  the day  of . 

A.  B.,  Chief  Clerk."    [Now  "  Registrar."] 

P.  3q 


Digitized  by 


Google 


818 
Form  816. 

Summons  to 
proceed  on 
aoooont. 


WINDING-UP  UNDER  SUPERVISION. 

On  tlie  part  of  A.  B.,  of,  &c.,  liqr  of  the  above-named  ooy,  to  proceed 
on  his  first  [^or  as  the  case  may  he"]  account  herein. 

At  the  time  appointed  the  account  should  be  left,  dnlj  verified  as  bebw  men- 
tioned, and  a  summons  taken  out  as  above. 


aooonntfl. 


Form  817.        In  pursuance  of  the  directions  given  to  me  by  the  Honourable  Mr. 

Certificate  as    ^^^^^c® 9  I  hereby  certify  that  in  pursuance  of  the  order  made  in 

to  liquidator's  these  matters,  dated  the day  of ,  A.,  the  person  appointed 

[o£E]  liqr  of  the  above-named  coy,  has  rendered  his  [first]  account  as 
such  oft  liqr  of  his  receipts  and  payments  and  allowances  in  respect  of 

the  sd  coy  from  the  time  of  his  appointment  \or  as  from]  the day 

of to  the day  of ,  and  such  account  has  been  passed 

and  duly  entered  pursuant  to  the  general  orders,  and  is  verified  by  the 

afft  of  the  sd  [off]  liqr  filed  the day  of .    The  sd  receipts 

amount  altogether  to  the  sum  of  316/.  \s.  9d.,  and  the  sd  payments 
and  allowances  to  the  sum  of  471.  I2s,  Od.,  and  there  is  due  from 
the  sd  [off]  liqr,  as  the  balance  of  his  first  account,  the  sum  of 
268/.  9s,  9d,y  which  sum  the  sd  [off]  liqr  is  to  account  for  in  his  next 
account. 

There  was,  on  the  1st  day  of  May,  1883,  standing  in  the  Bank  of 
England  to  the  credit  of  the  account  of  the  [off]  liqr  the  sum  of 
266/.  5s,  6d,,  as  appears  by  the  deputy  cashier's  certificate  dated  the 
4th  day  of  May,  1883,  and  the  sd  [off]  liqr  has  in  his  hands  the  sum 
of  21,  is.  Sd. 

And  see  Part  m.,  Form  370. 


Form  818. 

Another 
oertifioate. 


In  pursuance,  &c.,  the  sd  receipts  amount  altogether  to  the  sum  of 
300/.,  which  being  added  to  the  sum  of  1,700/.,  the  balance  due  from 
the  sd  [off]  liqr  on  his  last  account,  and  standing  to  the  credit  of 
the  sd  [off]  liqr  at  the  Bank  of  England,  they  make  together  the 
sum  of £2,000 

The  sd  payments  and  allowances  amount  to  the  sum  of  ....        400 

And  there  is  due  from  the  sd  [off]  liqr  as  the  balance  of  such 

account  the  sum  of 1,600 

Which  sum  of  1,600/.  was  standing,  See. 


Form  819. 

Another 
certificate 
where  no 
receipts. 


In  pursuance,  &c.,  the  sd  [off]  liqr  has  not  received  anything  from 

the  foot  of  his  third  accoimt  up  to  and  including  the day  of . 

The  sd  payments  amount,  &c. 
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in  pursuance,  &c.  £  s,  d.    Form  820. 

The  sd  receipts  amount  altogether  to  the  sum  of    ... .       9  710  c^^fi^I 
To  which  being  added  the  balance  due  from  the  sd  passing  final 

[off]  liqr,  on  passing  his  third  account,  amounting  aooonnt. 

to  the  sum  of    225  6  10 

They  make  together  the  sum  of    234  14    8 

The  payments  and  allowances  also  amount  to  the  like 
sum  of 234  14     8 

And  there  is  not  anything  remaining  due  to  or  from  the  sd  [off]  liqr 
on  the  balance  of  such  fourth  and  final  account. 

The  payments  allowed  in  the  sd  account  include  the  sum  of /.  to 

the  sd  H.  in  respect  of  his  remuneration  as  such  [oflp]  liqr  as  afsd. 

The  payments  allowed  in  the  sd  account  also  include  the  sum  of 

/.,  being  the  amount  of  dividends  unclaimed  and  pd  into  Ct  to 

the  credit  of  these  matters,  pursuant  to  [rtt/e].  And  I  hby  certify 
that  the  affairs  of  the  sd  coy  have  been  completely  wound  up. 

And  see  Part  m.,  Form  872. 

Misoellaneous  Orders.  Form  821. 


Upon  the  applicon  of  S.,  the  voluntary  liqr  appointed,  &o.,  and  upon  I^J»rty  to 
reading  the  supervision  order  and  writ  in  action,  and  copy  statement  and  proo^d 
of  claim  and  counter-claim,  Order  that  the  sd  8.  be  at  liberty  to  totnal. 
deliver  a  reply  and  proceed  to  trial  in  the  sd  action.     Jablochkoff  Co.^ 
Pearson,  J.,  20th  May,  1884.    A.  737. 


Scotch  wind- 
ing-up. 


{Title  as  in  Form  1,  addinff  "  W.  and  E.,  Garnishees.")  Form 

Upon  the  applicon  of  J.  and  M.,  both  of  the  city  of  Edinburgh,  Ordw  on 
chartered  accountants,  the  liqrs  acting  in  the  winding-up  under  the  p^^a^'Ho*^ 
supervision  of  the  Ot  of  Session  in  Scotland,  of  the  above-named  coy,  fiqnidatora  in 
hidNr  referred  to  as  the  judgment  creditors,  and  upon  hearing  the 
fiolors  for  the  applicants,  and  upon  reading  the  afft  of  J.,  filed  the 
3rd  day  of  May,  1886,  and  the  order  nisi  made  herein,  and  dated  the 
3rd  day  of  May,  1886,  whereby  it  was  ordered  that  all  debts  owing  or 
accruing  due  from  the  above-named  garnishees  to  the  above-named 
judgment  debtor  should  be  attached  to  answer  a  judgment  or  order 
recovered  against  the  sd  judgment  debtor  by  the  above-named  judg- 
ment creditors  in  the  High  Ct  of  Justice,  on  the  5th  day  of  April, 
1886,  for  the  sums  of  1,000/.  and  interest,  on  which  judgment  or  order 
the  sum  of  600/.  and  interest  remained  due  and  unpaid ;  It  is  ordered 
that  the  sd  garnishees  do  forthwith  pay  the  sd  judgment  creditors  the 
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debt  due  from  them  to  the  sd  judgment  debtor  (or  so  much  thof  as 
may  be  sufficient  to  satisfy  the  judgment  debt),  and  that  in  default 
thof  execution  may  issue  for  the  same,  and  that  the  costs  of  this 
applicon  be  pd  by  the  judgment  debtor.  California  Redwood  Co.^ 
Pearson,  J.,  10th  May,  1886. 


Form  823.    In  the  High  Ot,  &c.    Chancery  Division. 

Garnishee  Mr.  Justice  Ohitty  at  Chambers, 

order  nisi. 

In  the  matter  of  the  Cos  Acts,  1862 — 1867  and  1877,  and 

In  the  matter  of  the Coy,  Limtd, 

W.  P.,  Creditor, 
H.  W.,  Debtor, 

and 
A.  and  8.,  Garnishees. 

Upon  the  applicon  of  "W.  P.,  the  liqr  of  the  above-named  coy  under 
supervision  of  this  honourable  Ct,  and  hearing  the  solor  of  the  appli- 
cant, and  upon  reading  an  order  dated,  &c.,  an  order  dated,  &c.,  and 
an  afft  of  the  sd  W.  P.  filed,  &c..  It  is  ordered  that  all  debts  owing  or 
accruing  from  A.,  of,  &c.,  and  S.,  of,  &c.,  to  the  above-named  H.  W. 

be  attached  to  answer  the  sum  of /.,  which  by  the  sd  order  dated, 

&c.  the  sd  W.  P.  recovered  against  the  sd  H.  W.,  and  also  interest  at 

the  rate  of  4/.  p.c.p.a.  on  the  sd /.  from  the  [date  of  order]  ;  And 

it  is  ordered  that  the  sd  A.  and  8.,  and  also  the  sd  H.  W.  do  resply 
attend  before  Charles  Bumey,  Esquire,  the  chief  clerk  of  the  Honour- 
able Mr.  Justice  Chitty,  at  the  chambers  of  the  sd  judge  situate  in 
the  Eoycd  Courts  of  Justice,  8trand,  London,  8aturday,  the  23rd  Jan. 
1886,  at  twelve  o'clock  at  noon,  to  show  cause  why  the  sd  A.  and 
^  8.,  or  one  of  them,  should  not  pay  to  the  sd  W.  P.  the  debt  due  from 
them  to  the  sd  H.  W.,  or  so  much  thof  as  may  be  sufficient  to  satisfy 

the  sd  sum  of 1,  and  interest  afsd.    Cwm  Clocks  Sfo.  Co.^  Chitty,  J., 

5th  Jan.  1886. 

The  decision  in  Rogers  v.  JFhiteUy,  (1892)  A.  G.  118,  that  a  garnishee  order  ia 
the  ordinary  form  in  the  High  Court  attaches  the  whole  of  the  money  dne  from  &e 
garnishee  to  the  judgment  dehtor,  even  although  that  amount  exceeds  the  judgment 
deht,  applies  to  a  g^amishee  summons  in  the  ordinary  form  in  the  County  Com^ 
Yates  V.  Terry,  (1901)  1  Q.  B.  102. 

The  proportion  of  the  surplus  assets  helong^ing  to  a  shareholder  who  cannot  be 
found  which  is  paid  by  a  liquidator,  in  complianoe  with  sect.  15  of  the  Companies 
(Winding-up)  Act,  1890,  into  the  Companies  Liquidation  Account  with  the  Bank 
of  England,  is  not  a  *<  debt "  due  to  the  shareholder,  and  cannot  be  attached  bj  hk 
judgment  creditor  by  means  of  a  garnishee  order  under  B.  S.  C,  Qrd.  XLV.  r.  L 
Spenee  y.  CoUman,  Inspector' General  in  Companies  Liquidatimf  Oarmshee,  (1901) 
2  K.  B.  199,  C.  A. 
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{TitU.)  Pom  824. 

Upon  the  applicon  of  "W.  P.,  the  creditor,  and  hearing  the  solor  for  Garnishee 
the  applicant,  and  upon  reading  the  garnishee  order  nisi  dated  the  abednte 
5th  Jan.  1886,  whereby  it  was  ordered  that  all  debts  [recite  last  Form, 
down  to  '^daie  of  order  ^*'],  and  no  one  appearing  for  the  sd  debtor  or. 
garnishees  or  either  of  them,  although  duly  summoned  to  appear 
pursuant  to  the  sd  order,  as  by  affts  appear,  It  is  ordered  that  the  sd 
garnishees  or  one  of  them  do  forthwith  pay  the  sd  creditor  the  debt 
due  from  him  to  the  sd  debtor  (or  so  much  thof  as  may  be  suffi- 
cient to  satisfy  the  sd  debt),  and  that  in  default  thof  execution  may 
issue  for  the  same.  Great  Western  Forest,  8fc.  Co.,  Pearson,  J., 
2drd  Jan.  1886. 


Upon  the  applicon  of  B.,  the  liqr  of,  &c.,  by  summons  dated,  and   Form  825. 


upon  hearing  the  solors  for  the  applicant,  and  upon  hearing  the  respt  Order  for  oral 
S.  in  person,  and  upon  reading  the  order  dated,  &c.,  to  continue  the  examination 
winding-up  of  the  above-named  coy,  subject  to  the  supervision  of  the  torj^as  to 
Ct,  and  an  order  dated  the  7th  of  July,  1892,  Order  that  the  sd  8.,  means, 
who  is  one  of  the  persons  named  in  the  sd  order  dated  the  7th  of  July, 
1892,  do  attend  before  the  Eegistrar  (Cos  Winding-up),  at  the  Bank- 
ruptcy Buildings,  &c.,  at  such  time  as  such  registrar  may  appoint,  and 
be  orally  examined  as  to  whether  any  and  what  debts  are  owing  to 
him,  and  whether  he  has  any  and  what  other  ppty  or  means  of  satisfy- 
ing the  sd  order  dated  the  7th  of  July,  1892;  And  it  is  ordered  that 
the  sd  S.  do  produce  any  books  or  other  documents  in  his  possession 
or  power  relating  to  the  same  before  the  sd  registrar  at  the  time  of  the 
examination.    Postage  Stamp  Co.,  1892,  P.  0105.   Eeg.,  7th  Dec.,  1892. 


Upon  the  applicon  of  C,  the  voluntary  liqr  of  the  above-named  coy.    Form  826. 
and  upon  hearing,  &c.,  and  upon  reading  [supervision  order  and  affts,  liberty  to 
and'\  office  copy  return  to  Eegistrar  of  Joint  Stock  Cos,  dated,  &c.,  pur-  ^^^^|^^ 
Buant  to  sect.  143  of  the  Cos  Act,  1862,  and  the  applicant  undertaking  to  purchaser, 

to  pay  the  sum  of /.,  the  balance  remaining  in  his  hands  in  respect  ?^  undertak- 

of  imclaimed  dividends  into  the  Cos  Liquidation  Account  at  the  Bank  b&noe  into 
of  England,  if  the  sd  sum  shall  not  have  been  claimed  on  or  before  the  5?°*?^^ 

of  May,  1893,  It  is  ordered  that  the  applicant  be  at  liberty  to  Acoonnt. 

deliver  over  to ,  the  purchaser  of  the  plant  and  stock  of  the  above- 
named  coy,  the  trading  books  of  account,  railway  rates  books,  wages 
books,  and  trading  contracts  of  the  sd  ooy.  Olendon  Iron  Co,,  1891, 
G.  0242,  Eeg.,  28th  Jan.  1893. 

For  order  for  oroes-ezamination,  see  Eeonomio  Fire  Office^  Hood,  Reg.,  6th  Deo.,  Other  mia- 
1896 ;  for  leave  to  borrow,  Land  Seeuntiet  Co.,  V.  Williamfl,  J.,  30th  Oct.  1896 ;  lor  ^^^^^ 
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leave  to  oonsent  to  soheme  of  arrangement  of  another  company,  Mortgage  Insurance 
Cbrp.f  V.  Williama,  J.,  6th  Aug.  1896 ;  for  liberty  to  debenture  holder  to  pay  money 
into  Court  to  indemnify  liquidator  for  costs  in  action  by  applicant  in  company's 
name,  Hemp  Yam  f  Cordage  Co.,  Hope,  Reg.,  6th  May,  1896;  for  stay  of  soper- 
yision  proceedings,  and  payment  of  balance  (after  remuneration,  &o.)  to  the  oom- 
pany,  Freaton,  Daviet^  ^.  Co.,  Hope,  Reg.,  12th  Oct.  1896. 


Form  827.        Upon  applicon  of  B.  &  "W.,  the  liqrs,  &c.  by  Bummons,  &c.,  Order 
L'bertvto        ^^*  *^®  applicants  be  at  liberty  to  increase  their  overdraft  with  the  X., 

increase  over-   &c.  Banking  Coy,  Limtd,  in  the  further  sum  of /.,  for  the  purpose 

^'*'*'  of  enabling  the  applicants  to  carry  on  the  business  of  the  sd  society  of 

china  and  earthenware  manufacturers  and  potters  in  general,  pursuant 
to  the  sd  order  dated,  &c.  Brownfields  Guild  Pottery  Society,  00313 
of  1897,  Hope,  Reg.,  22nd  July,  1898. 

Sect.  11  of  1890  and  Rr.  147  and  148,^  as  to  liquidator's  banking  aoooonts,  do  not 
apply  to  supervision  proceedings. 


Form  828. 

Liberty  to 
bring  action. 


liberty  to  bringi  and  Bestrainingi  Actions. 

Where  a  supervision  order  has  been  made,  sect.  87  of  1862,  by 
virtue  of  sect.  151,  supra,  appUes,  and  accordingly  no  action  or  pro- 
ceeding can  be  commenced  or  proceeded  with  against  the  company 
except  with  the  leave  of  the  Court.  The  application  for  leave  is 
generally  made  by  summons.  See  further.  Section  I.,  Chap.  XXXIV. 
The  following  is  an  example  of  an  order : — 

Upon  the  applicon  of  E.,  a  creditor  of  the  above-named  coy,  and 
upon  hearing  the  solors  for  the  applicant  and  for  S.  and  W.,  the 
volimtary  liqrs  of  the  sd  coy,  and  upon  reading  an  order  dated,  &c, 
for  continuing  the  voluntary  winding-up  of  the  sd  coy  under  super- 
vision and  an  afft,  &c..  It  is  ordered  that  the  sd  E.  be  at  liberty  to 
bring  an  action  against  the  above  coy  on  behalf  of  himself  and  all 
other  the  holders  of  mortgage  debentures  to  the  extent  of  60,000/. 
issued  by  the  sd  coy  for  the  purpose  of  enforcing  and  realizing  the 
security.  Haume  Collieries  Co,,  Malins,  V.-C,  11th  July,  1877. 
A.  1414. 


Bestraining 
actions,  &c. 


If  after  a  supervision  order  any  proceeding  against  the  company,  e,f,,  a  sale, 
distress,  or  execution,  is  taken  without  the  sanction  of  the  Court,  applioatJon  can 
be  made  to  the  Court  to  restrain  the  same,  as  in  the  case  of  a  compulsory  winding- 
up.  See  sect.  163  of  1862,  which  refers  expressly  to  supervision  proceedings,  and 
Section  I.,  Chaps.  XXXIII.,  XXXV. 

Under  sect.  148  of  1862,  »upra,  upon  the  presentation  of  the  petiticm,  application 
can  at  once  be  made  ex  parte  to  stay  or  restrain  actions  or  proceedings  as  in  the  case 
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of  a  petition  for  a  compulaory  winding-up.    See  Chap.  XXXIII.,  and  Thurso  New 
Gas  Co,,  42  0.  D.  488. 

The  liquidator  in  sapemsion  proceedings  may  ratify  an  action  brought  without 
his  ooncuirenoe,  against  a  oontributoij,  bj  a  receiver  for  debenture  holders.  Per 
Bruce,  J.,  Masktlyne  British  Typewriter  y.  Dunoon,  in  1900. 


Upon  the  applioon  of  M.,  execution  creditor,  by  summons  dated,  &c.,    Perm  829. 
and  upon  hearing,  &c.,  and  upon  reading,  &c.  [including  supervision  r~^ 
order'].  It  is,  by  consent,  ordered  that  the  Sheriff  of  the  county  of  sheriff  to 


London  do,  upon  payment  of  his  fees,  deliver  the  furniture  and  effects  ^7®'.t 
seized  by  him  under  a  writ  of  fieri  facias  issued  in  an  action  of  M,  y. 
O.  Gold,  Sfc.  Co.  on  the  25th  day  of  July,  1898,  to  the  sd  M.,  the 
above-named  applicant,  and  thereupon  the  sd  applicant  do  reduce  his 

claim  of L  due  to  him  under  the  judgment  in  the  sd  action  of  M. 

V.  O,  Gold,  ^c.  Co.f  and  signed  on  the  7th  day  of  July,  1898,  by  the 
sum  of  250/.  Guarico  Gold  Mining  Co.^  00243  of  1898,  Hood,  Beg., 
Sept.  2,  1898. 

Meetings. 

Sect.  139  of  1862  empowers  the  liquidators  (without  an  order  of  the  Power  to 
Court)  to  summon  general  meetings  for  the  purpose  of  obtaining  the  *°™°^^^* 
sanction  of  the  company  by  specicd  or  extraordinary  resolution,  or  for 
any  other  purposes  they  think  fit,  and  also  requires  annual  meetings 
to  be  held,  at  which  accoimts  are  to  be  submitted. 

Under  sect.  139  of  1862  the  liquidator  is  to  convene  a  meeting  of  Annual, 
contributories  every  year,  and  submit  an  account  thereto.    This  applies 
even  when  a  supervision  order  has  been  made.     Wrighfs  case,  5  Ch. 
437 ;   and  Form   765.     See  also  sect.  142,  as  to  the  final  account.  Final 
These  meetings  should  be  convened  by  notice,  in  accordance  with  the  *<'<^'^*« 
regulations  of  the  company. 

As  to  the  power  of  the  Court  to  order  meetings  of  contributories  and  Power  of 
creditors  to  be  summoned,  see  sects.  149  and  91  of  1862.  ^'*^- 

Both  of  these  sections  are  clearly  applicable  in  supervision  pro- 
ceedings ;  and  meetings  of  creditors  or  contributories  are  frequently 
directed,  imder  the  practice,  pursuant  to  sects.  91  and  149  of  the  Act 
of  1862,  for  the  purpose  of  ascertaining  their  wishes  in  regard  to 
matters  connected  with  the  winding-up. 

A  meeting  may  be  called  to  consider  whether  a  winding-up  order 
shall  or  shall  not  be  made.  Thus,  in  the  case  of  The  Emma  Silver 
Mining  Co.,  a  petition  having  been  presented,  Malins,  V.-C,  directed 
a  meeting  of  members  to  be  convened  ''  for  the  purpose  of  ascertaining 
their  wishes  as  to  certain  matters  relating  to  the  winding-up  of  the 
company." 

And  see,  further.  Section  I.,  Chap.  XXXYI. 


Digitized  by 


Google 


834r  WINDING-UP  UNDER  SUPERVISION. 

Form  830.  In  the  Matteri  &o. 

Memorandom    •**'-®*"*^*""* 

of  direction  Mr.  Justice lias  directed  a  meeting  of  the  creditors  of  the  above- 

for  meeting,  named  coy  to  be  summoned  pursuant  to  the  above  statute,  for  the  pur- 
pose of  [tf.y.,  ascertaining  their  wishes  as  to  continuing  to  cany  on  the 
woi^s,  with  the  view  of  effecting  a  sale  thof  as  a  going  concern],  and 
that  such  meeting  shall  be  held  on,  &c.,  at  the  office  of  the  liqr,  No.  — , 
Old  Jewry,  in  the  City  of  London.  The  judge  has  appointed  Q.,  the 
sd  liqr,  to  act  as  chairman  at  such  meeting. 


Perm  831.  {Tiile.) 

Notice  Notice  is  hereby  given  that  Mr.  Justice has  directed  a  meeting 

JJ^^^^  of  the  creditors  [or  contributories]  of  the  above-named  ooy  to  be 
summoned  pursuant  to  the  above  statute,  for  the  purpose  of  ascertain- 
ing their  wishes  as  to  \_8tate  the  object  for  which  meeting  called,  unleu 
notice  is  by  advertisement^  in  which  case  say^  certain  matters  relating  to 
the  winding-up  of  the  sd  coy],  and  that  such  meeting  will  be  held  on 

day,  the day  of ,  19 — ,  at o'clock  in  the ^noon, 

at  ,  in  the  county  of  ,  at  which  time  and  place  all  the 

creditors  [or  contributories]  of  the  sd  coy  are  requested  to  attend. 
[The  sd  judge  has  appointed  H.  T.,  of,  &o.  to  act  as  chairman  of  sooh 
meeting.] 

Dated  this day  of ,  19 — . 

E.  P.  H.,  OffLiqr. 

The  alx)ye  form  is  based  on  the  now  annulled  Form  45  in  tiie  schedole  to  tiie 
Order  of  1862. 
It  seems  doubtful  whether  Form  75  in  Rules  of  1903  applicable* 


Form  832.  {Title.) 

Ftoxy.                I,  "W.  S.,  of ,  in  the  county  of ,  being  a  creditor  [or  con- 
tributory] of  the  above-named  coy,  hby  appoint ^  of ,  as  my 

proxy  to   vote  for  me,  and   on   my  behalf,  at  the  meeting  of  the 
creditors  \or  contributories]  of  the  sd  coy,  summoned  by  direction  of 

[Mr.  Justice  ],  to  be  held  on  the  -: —  day  of  ,  and  at  any 

adjournment  thof. 

As  witness  my  hand  this day  of ,  19—. 

W.S. 
Signed  by  the  sd  W.  S. 
in  the  presence  of 

J.  M.,  of,  &c. 

See  Forms  402,  402a,  iupra^  and  notes  thereto. 

FrimA  faeief  the  proxy  should  be  a  member  of  the  class  of  persons  called  to  the 
meeting :  see  Madrat  Irrigatum  (Jo.y  and  remarks  thereon,  tn/ro,  Section  IV. 
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(Title  as  in  Form  1.) 

Mr.  Justice lias  appointed  Mr.  H.  T.,  of,  &c.,  one  of  the   Form  833. 

creditors  [^or  contiibutories]  of  the  aboye-named  coy,  to  act  as  chair-  Appointment 
man  of  a  meeting  of  the  creditors  [^or  contributories]  of  the  sd  cojy  ofohairman. 
summoned  by  direction  of  the  sd  judge,  pursuant  to  the  above  statute, 

to  be  held  on day,  the day  of ,  19 — ,  at o'clock  in 

the noon,  at  — '■ — ,  in  the  cotinty  of ,  and  to  report  the  result 

of  such  meeting  to  the  sd  judge. 

The  sd  meeting  is  summoned  for  the  purpose  of  ascertaining  the 
wishes  of  the  creditors  [or  contributories]  of  the  sd  coy  as  to  [^state  (he 
object  for  which  meeting  caHed"]  ;  and  at  such  meeting  the  votes  of  the 
creditors  [or  contributories]  may  be  given  either  personally  or  by 
proxy. 

Dated  this day  of ,  19—.  H.  H.,  Registrar. 

The  above  form  is  based  on  the  annulled  Form  47  of  1862,  bat  the  chairman  is 
more  commonly  app<nnted  by  the  order  directing  the  meeting. 


In  the  matter,  &c.  Form  834. 

I,  H.  T.,  the  person  appointed  by  Mr.  Justice to  act  as  chair-  Chairman's 

man  of  a  meeting  of  the  creditors  [or  contributories]  of  the  above-  ^^J^Jj^, 

named  coy,  summoned  by  advertisement  [or  notice],  dated  the 

day  of ,  19 — ,  and  held  on  the day  of ,  19 — ,  at ,  in 

the  county  of ,  do  hby  report  to  the  sd  judge  the  result  of  such 

meeting  as  follows  : — 

The  sd  meeting  was  attended,  either  personally  or  by  proxy,  by 

creditors,  to  whom  debts  agcdnst  the  sd  coy  have  been  allowed, 

amoxmting  in  the  whole  to  the  vadue  of /.  [or  by contribu- 
tories, holding  in  the  whole shares  in  the  sd  coy,  and  entitled 

resply,  by  the  regulations  of  the  coy,  to  the  number  of  votes  hnftr 
mentd]. 

The  question  submitted  to  the  sd  meeting  was,  whether  the  creditors 
[or  contributories]  of  the  sd  coy  approved  of  the  proposal  of  the  o£E 
liqr  of  the  sd  coy,  that,  &c.  [as  the  case  may  he\  and  wished  that  such 
proposal  should  be  adopted  and  carried  into  effect. 

The  sd  meeting  was  imanimously  of  opinion  that  the  sd  proposal 
should  [or  should  not]  be  adopted  and  carried  into  effect  [or  The 
result  of  the  voting  upon  such  question  was  as  follows :— ^ 
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The  under-mentd  creditors  [or  contributories]  voted  in  favour  of  the 
sd  proposed  being  adopted  and  carried  into  effect: — 


Nftme  of  Creditor 
[or  Contaibntory]. 


Address. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  oonftered  on 

each  Contribntoiy  by  the 
BfignlationB  of  the  Oompany. 


The  under-mentd  creditors  [or  contributories]  voted  against  the  sd 
proposal  being  adopted  and  carried  into  effect : — 


Name  of  Creditor 
[<w_  Contributory]. 


Address. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  oonf  enred  on 

eaoh  Contributory  by  the 
£egxilatioins  of  the  Oxnpaiiy. 


Dated  this  • 


day  of ,  19—. 


(Signed)        H.  T.,  Chairman. 
The  above  form  is  taken  from  the  now  annulled  Form  46  ol  1862. 


Form  835. 

Order  approv- 
ing special 
resolution 
authorizing 
sale. 


Upon  the  applicon  of  H.  and  M.,  the  liqrs  of  the  above-named  coy, 
and  upon  hearing  the  solors  for  the  applicants,  and  upon  reading,  &c, 
The  judge  doth  sanction  the  resolutions  passed  by  the  above-named 
coy  on  the  25th  Sept.  1890,  and  confirmed  on  the  14th  Oct.  1890, 
authorizing  the  sale  of  the  ppty  of  the  coy  to  a  new  coy  to  be  called 

The Coy,  limtd.    Original  Pittsburg  ^  8fc.  Mines,  Limtd^  North,  J., 

23rd  Jan.  1891.    B.  63. 


Kotioe  to. 


Adjudication 
on  claims. 


Creditors. 

If  the  liquidator  has  not,  previously  to  the  supervision  order,  issued 
the  usual  notices  to  creditors,  he  should  do  so  inmiediately  after  the 
order,  and  generally  proceed  to  ascertain  the  debts  as  in  a  purely 
voluntary  winding-up.  Supra,  pp.  768  et  seq.  But  in  some  cases  it  is 
considered  desirable  to  have  the  debts  and  claims  adjudicated  on  by 
the  Court,  and  in  such  cases  the  form  of  advertisement  is  generally 
settled  by  the  registrar.  In  these  cases  application  should  be  made 
by  summons  for  an  order  as-  in  Form  836,  and  the  advertisement  will 
be  as  in  Form  837. 
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As  to  inspeotioii  of  the  oompany's  books  in  sapervision  cases,  see 
sect.  156  of  1862  and  Section  I.,  Chap.  XII. 

As  to  setting  aside  transactions  as  being  fraudulent  preferenceSi  see 
sect.  164  of  1862,  supra,  and  Section  I.,  Chap.  XLIV. 

Where  the  Oourt  adjudicates  generallj  on  the  debts  and  claims,  the 
procedure  will  be  the  same  as  pointed  out  in  Section  U. 

Dividends. — ^Where  the  Court  adjudicated  on  the  debts  and  daims,  Diyidends. 
it  was  usual  to  apply  for  liberty  to  declare  dividends,  as  in  a  com- 
pulsory winding-up ;  but  otherwise  the  liquidator  acted  as  in  a  purely 
Toluntary  winding-up. 


Upon  the  applicon  of  A.  B.,  the  liqr  of  the  above-named  coy,  by   Form  836. 
summons,  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  ^~T    Z 
and  reading  an  order,  dated,  &c.  [the  supervision  order],  It  is  ordered  inqoiiy  as  to 
that  an  inquiry  be  made  what  are  the  debts  of  the  sd  coy ;  And  the  ^"**- 
Ct  doth  hby  fix  the  14th  day  of  Oct.  1892,  as  the  day  on  or  before 
which  the  creditors  of  the  sd  coy  are  to  send  their  names  and  addresses 
and  the  particulars  of  their  debts  or  claims,  and  the  names  and 
addresses  of  their  solors,  if  any,  to  the  sd  A.  B.,  of,  &c.,  the  liqr  of  the 
sd  coy.    And  it  is  ordered  that  such  creditors,  if  so  required  by  notice 
in  writing  from  the  sd  liqr,  by  their  solors  or  personally,  come  in  and 
prove  their  sd  debts  or  claims  at  the  office  of  the  sd  EegiBtrar  (Cos 
Winding-up),  Bankruptcy  Buildings,  Carey  Street,  London,  at  such 
time  as  shall  be  specified  in  such  notice.    And  it  is  ordered  that  in 
default  thof  such  creditors  be  excluded  from  the  benefit  of  any  distri- 
bution made  before  such  debts  are  proved.    And  it  is  ordered  that  for 
the  purpose  of  carrying  out  this  order  such  advertisements  be  forthwith 
issued  in  such  newspaper  as  the  judge  shall  direct.     New  British  Iron 
Co.,  0081  of  1892,  and  Private  Investors^  Association,  1891,  P.  036,  Beg., 
12  Aug.  1892. 

It  must  not,  however,  be  asBomed  that  sach  an  order  as  the  one  above  will  now 
be  made  except  imder  speoial  dromnstanoee. 


(Title.) 

The  creditors  of  the  above-named  coy  are  required,  on  or  before    Form  887. 
—day,  the day  of ,  19 — ,  to  send  their  names  and  addresses. 


and  the  particulars  of  their  debts  or  claims,  and  the  names  and  ad-  j^q^i  f^^ 
dresses  of  their  solors  (if  any)  to  W.  F.,  of,  &c.,  the  liqr  of  the  sd  coy,  creditors, 
and,  if  so  required,  by  notice  in  writing  from  the  sd  liqr,  are  by  their 
solors  or  personally  to  come  in  and  prove  their  sd  debts  or  claims  at  the 
office  of  the  Begistrar  (Cos  Winding-up),  Bankruptcy  Buildings,  Carey 
Street)  London,  at  such  time  as  shall  be  specified  in  such  notice,  or  in 
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default  thof  thej  will  be  excluded  from  tiie  benefit  of  any  distribution 
made  before  suoh  debts  are  proved. 

Tuesday  the  25tli  day  of  Oct.  1892,  at  12  o'dock  at  noon,  at  the  sd 
offices  of  the  Eegistrar  (Cos  Winding-up),  is  appointed  for  hearing 
and  adjudicating  upon  the  debts  and  claims. 

Dated  this day  of  July,  1892. 

,  Regittrar. 

See  note  to  Form  836. 


Form  838. 

Order  guying 
liberjby  to 
admit  daim. 


Upon  the  applicon  of  0.,  the  liqr  of  the  above-named  coy,  by 
summons  dated  13th  June,  1892,  and  upon  hearing  the  solors  for  the 

applicant  and  for and ,  and  upon  reading  the  supervifiion 

order  of  18th  July,  1891,  the  afft  of  applicant,  filed  10th  June,  1902, 
&c.,  It  is  ordered  that  the  applicant  be  at  liberty  to  admit  the  daim 
of  F.,  parlars  of  which  are  set  out  in  the  sd  afft  of  the  applicant  of 
14th  June,  1892,  at  the  sum  of  4,184/.  Olendon  Iron  Co.,  1891, 
G.  0242,  17th  June,  1892,  Yaughan  WiUiams,  J.,  at  Chambers. 


Form  839. 

Order  for 
creditors  to 
prove  or  be 
exdnded. 


Upon  the  applicon  of  ^  the  liqr  of  the  above-named  coy,  and 

upon  hearing  the  solors  for  the  applicant,  and  upon  reading  the 

London  Oazelte  of  the day  of ^  containing  an  advertisement 

requiring  all  creditors  of  the  sd  coy  to  send  their  names,  addresses, 
and  particulars  of  their  debts  or  claims,  and  the  names  and  addresses 
of  their  solors  (if  any),  to  the  applicant ;  And  it  appearing  from  the 
certificate  of  the  sd  liqr  dated,  &c.,  that  all  claims  made  against  the  sd 
coy  in  pursuance  of  the  sd  advertisement  justly  due  and  proper  to  be 
allowed,  have  been  allowed  by  him,  as  such  Uqr,  without  further 
evidence,  with  the  exception  of  those  mentd  in  the  schedule  hto,  It  is 
ordered  that  the  persons  named  in  the  second  colimm  of  the  sd 
schedule  hto  do,  when  so  required  by  notice  in  writing  from  the 
sd  liqr,  come  in  and  prove  their  sd  debts  or  claims  at  the  Chambers  of 
the  sd  judge,  at  such  time  as  shall  be  specified  in  such  notice,  And 
that  in  default  thof  such  creditors  be  excluded  from  the  benefit  of  any 
distribution  made  before  such  debts  are  proved. 


The  Schedule  above  refekbed  to. 

[This  contained  four  columns,  headed  resply  *'  Name  of  claimant^" 
** Address  and  description,"  "Particulars  of  claim,"  and  "Amount 
daimed."]  West  London  Civil  Service  Co.,  1891,  W.  3952,  North,  J., 
at  Chambers. 


Form  840.        Upon  applicon  of  liqr  by  summons  to  proceed  upon  &e  order  dated. 
Older  allow-"  ^'  C-^^''^  839],  whereby  the  persons  whose  names  are  set  forth  in  the 
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sohedale  to  such  order  were,  wheii  required  by  notioe  in  writiiig  from  ing  <^d  dis- 
the  liqr,  to  come  in  and  prove  their  debts  or  claims  as  in  the  sd  order  ^jJ^J^ 

mentd ;  And  upon  hearing  the  solors  for  the  applicant  and  for ; 

And.  upon  reading  the  sd  order  of  the  3rd  Dec.  1891,  and  the  a£Et  of, 
&c« ;  It  is  ordered  that  the  several  persons  whose  names  and  addresses 
are  set  forth  in  the  first  part  of  the  schedule  hto  be  allowed,  as 
creditors  of  the  above-named  coy,  for  the  amounts  set  opposite  their 
respive  names,  and  that  the  claims  of  the  persons  whose  names  and 
addresses  are  set  forth  in  the  second  part  of  the  schedule  hto  be  dis- 
allowed. And  it  is  ordered  that  the  costs  of  the  applicant  of  this 
applicon  be  costs  in  the  liquidation  of  the  above-named  coy.  [The 
schedule  hnbefore  referred  to,  which  contains  two  parts — '^Claims 
allowed"  and  ** Claims  disallowed."  Each  schedule  being  in  five 
columns,  headed  resply  "No.,"  "Name  of  claimant,"  "Address  and 
description,"  "Particulars  of  claim,"  "Amount  claimed."]  West 
London,  ^c.  Stores,  Limtd,  1891,  W.  3952.  Eegistrar,  15th  June, 
1882.  And  see  Buckingham  Sf  Adams,  Limtd,  1891,  B.  0705,  Eeg., 
23rd  March,  1893. 


The  applicon  of  Q.  and  M.,  which  upon  hearing  the  solors  for  the    Form  841. 
applicants  and  for  the  liqr  of  the  L.  Coy,  Limtd,  in  Chambers,  was  — — ~ — 
adjourned  to  be  heard  in  Ct,  coming  on  this  day  to  be  heard  accord-  i^g  rights  of 
ingly,  and  upon  hearing  counsel  for  the  applicants  and  for  the  sd  liqr,  ®f^^!^ 
and  upon  reading  an  order  dated  the  22nd  Jan.,  1887,  &c.,  This  Ct  doth  prove  for 
declare  that  for  the  purpose  of  ascertaining  the  amount  for  which  the  defidencjr  and 
applioauts  are  entld  to  be  admitted  to  prove  as  unsecured  creditors  against 
of  the  above-named  coy,  no  portion  of  the  proceeds  of  sale  or  realiza-  profits, 
tion  of  the  applicants'  securities  can  properly  be  appropriated  to  the 
discharge  of  interest  accrued  after  the  8th  Jan.  1887,  being  the  date 
of  the  commencement  of  the  winding-up  of  the  coy,  but  that  any  sums 
representing  profits  realized  by  the  recrs  and  managers  for  the  carry- 
ing on  of  the  business  of  the  Ship  Tavern,  and  also  any  sum  repre- 
senting interest,  dividends,  or  income  arising  from  any  investments  of 
the  proceeds  of  sale  or  realization  of  any  of  the  applicants'  sd  securities 
may  be  properly  so  appropriated  and  retained  by  the  applicants. 
And  this  Ct  doth  declare  that  the  applicants  are  entld  to  be  admitted 
to  prove  as  unsecured  creditors  of  the  coy  for  a  sum  representing 
the  full  amount  of  ppal  and  interest  due  to  the  applicants  upon  their 
securities  on  the  8th  Jan.  1887,  and  the  costs  of  the  applicants  as 
pits  in  the  action  Q.  v.  The  Z.  Co.,  Limtd,  and  ihe  costs,  charges, 
and  expenses,  properly  incurred  by  the  applicants  or  the  late  pits,  as 
mortgagees,  after  deducting  therefrom  the  gross  amoimt  arising  from 
the  sale  or  realization  of  the  applicants'  securities,  without  regard  to 
the  investment  of  the  amount  so  arising,  or  to  the  proceeds  of  such 
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investments  when  realized.  And  it  is  ordered  that  it  be  referred  to  the 
taxing  master  to  tax  the  costs  of  the  applicants  and  of  the  liqr  of  the 
sd  applicon  in  Chambers  and  occasioned  bj  the  adjournment  thof  into 
Ct.  And  it  is  ordered  that  the  costs  of  the  liqr  be  paid  out  of  the 
assets  of  the  coy.  And  it  is  ordered  that  it  be  referred  to  Chambers 
to  ascertain  the  amount  for  which,  upon  the  footing  of  the  above 
declarations,  the  applicants  are  entitled  to  be  admitted  to  prove  as  un- 
secured creditors  of  the  coy.  And  it  is  ordered  that  they  be  admitted 
to  prove  accordingly  for  the  amount  to  be  certified.  And  any  of  the 
parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised.  London^ 
Windsor,  Sfc,  Co,,  Limtd,  Stirling,  J.,  4th  March,  1892.     B.  241. 

In  the  alwye  case,  after  a  mortgagee  had,  at  the  cominenoement  of  the  winding- 
up,  obtained  a  receiver,  who  carried  on  business  at  a  profit,  the  property  was  sold, 
leaving  a  balance  due  to  the  mortgagee ;  and  he  was  allowed  to  prove  only  for  the 
balance  due  at  the  date  of  the  winding-up,  after  deducting  the  security,  but  was 
Allowed  to  set  off  profit  realised  sinoe  winding-up  against  interest  during  that 
^period.    London,  Windsor,  ^.  Co,,  (1892)  1  Ch.  689. 


Settlmg  list. 


Oalk. 


Dividends. 

Distribution 
of  assets. 


Contributories. 

After  a  supervision  order  the  liquidator  makes  out  and  settles  the 
list,  as  in  a  voluntary  winding-up.  See  Section  IE.,  p.  775,  tupra. 
Occasionally,  prior  to  the  Bules  of  1903,  application  was  made  to  the 
Court  to  settle  the  list ;  but,  having  regard  to  the  fact  that  even  in  a 
compulsory  winding-up  the  liquidator  makes  and  settles  the  list 
without  the  help  of  the  Court,  such  applications  are  not  likely  to  be 
favourably  entertained  under  the  new  rules.  Applications  by  con- 
tributories to  rectify  the  list  are  common. 

Sometimes,  and  especially  when  the  Court  had  settled  the  list  of 
contributories,  application  was  made  to  the  Court  to  make  calls,  but  in 
general,  even  before  1903,  the  liquidator  made  the  calls  himself,  and 
merely  applied  to  the  Court,  where  necessary,  to  enforce  payment. 
See  Form  843.  For  orders  for  calls,  see  Volunteer  Co-operative  Co., 
M.  R,  22nd  July,  1877.    B.  1422. 

The  liquidators  will  generally,  as  before  1903,  declare  dividends 
without  any  application  to  the  Court,  but  as  in  compulsory  winding-up 
it  is  frequently  necessary  to  apply  to  the  Court  before  making  a  final 
distribution  of  assets.    And  see  Form  845. 


Form  842.       Upon  the  apjilicon  by  summons,  dated,  &o.,  of  P.,  of,  &c.,  and  upon 
Order  varying  ^®^^g  counsel  for  the  applicant  and  for  H.,  the  liqr  of  the  above- 
list  of  con-       named  coy,  and  upon  reading  the  order,  dated,  &c.,  directing  the 
tributones.       voluntary  winding-up  of  the  above-named  coy  to  be  continued,  but 
«ubject  to  the  supervision  of  the  Ct,  the  certificate  of  the  sd  liqr  of 
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the  BotilenieDt  of  the  list  of  contributories  of  the  abore-named  coy, 
dated,  &c.,  the  af^  of,  &c.,  It  is  ordered  that  the  name  of  the  sd  P.  be 
excluded  from  the  list  of  contributories  of  the  above-named  coy.  And 
it  is  ordered  that  the  sd  H.  as  such  liqr  as  afsd  do  out  of  the  assets  of 

the  above-named  coy  pay  to  the  sd  P.  or  to  Messrs. ,  his  solors  or 

agents,  the  simi  of L,  being  his  ascertained  costs  of  the  applioon. 

And  it  is  further  ordered  that  the  sum  of  3/.  pd  by  the  sd  P.  on 
account  of  the  shares  applied  for  by  him  be  allowed  to  him  on  proof 
of  payment  thof  out  of  the  assets  of  the  sd  coy.  Roxhurghe  Fressy 
Limtd,  0037  of  1898.    Hood,  Eeg.,  July  6,  1898. 


The  further  applicon  by  summons  dated,  &c.,  of  E.,  the  liqr  of  the  Perm  848. 
above-named  coy,  which  upon  hearing  counsel,  &c.  in  Chambers  was  Balance  ordOT 
adjourned  so  far  as  it  related  to  the  sd  respt  (R.)  to  be  heard  in  Ct,  made  in 
coming  on  on  the,  &c»,  to  be  heard  accordingly ;  And  upon  hearing 
counsel  for,  &c. ;  And  upon  reading  [supervision  order ^  ^c]  and  the 
certificate  of  the  applicant,  dated,  &o.,  of  the  settlement  of  the  list  of 
contributories  of  the  above-named  coy;  And  upon  hearing  the  evidence 
of  the  several  persons  named  in  the  schedule  hto  on  their  examinations 
taken  orally  before  this  Gt  on,  &c.,  and  upon  production  of  the  several 
documents  and  other  exhibits  produced  to  such  persons  on  their  sd 
examinations  and  resply  marked  with  the  marks  set  forth  in  the  tiiird 
column  of  the  sd  schedule  opposite  to  the  names  of  such  persons  resply, 
This  Ot  did  order  that  the  sd  applicon  should  stand  for  judgment,  and 
the  sd  applicon  standing  for  judgment  this  day  in  the  paper  in  the 
presence  of  counsel  for  the  applicant  and  for  the  respt,  This  Ct  doth 
order  that  the  respt  B.,  of,  &c.,  being  a  contributory  of  the  above- 
named  coy,  do  within  seven  days  after  service  upon  him  of  this  order 
pay  to  the  sd  E.  as  such  liqr  as  afsd  at  his  office  [address']  the  sum  of 

/.,  being  the  amoimt  due  from  the  sd  K.  in  respect  of  a  call  of  3/. 

per  share  made  by  the  sd  E.  as  such  liqr  as  afsd  on,  &c.  [And  order 
that  S.  pay  to  EJ]  his  cost  of  and  occasioned  by  the  sd  summons  so  far 
as  such  costs  are  applicable  to  the  sd  respt  B.,  such  costs  to  be  taxed. 
Newmarket  Breweries  ^  White  Hart  Hotel  Co,^  008  of  1897,  Wright,  J., 
May  4,  1898. 

The  Bohednle  bad  thiee  oolnmns,  beaded  respeoUvely  ''Names  of  Witnesses,' ' 
«  Date  of  Examination,"  <<  Exhibits.*' 


Upon  the  applicon^  &c.  of  liqrs,  and  upon  reading,  &o.  [including  Form  844. 
supervision   order  and  **  the  registrar's  certificate   of   debts  dated  f^^^^Tto — 

the  day  of  ,  1897"],  Order  that  the  applicants,  as  such  paypost- 

liqrs,  be  at  liberty  to  pay  the  daims  against  the  above-named  coy  ^  OTodite^ 
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ooiilribn* 
tones. 


Bet  forth  in  the  first  schedule  hto,  being  the  postponed  debts  mentd 
in  the  fifth  part  of  the  first  schedule  to  the  sd  certificate  of  the 

registrar,  dated,  &c.  (with  the  exception  of  daim  No.  in  the 

sd  certificate,  being  that  of  S.,  amounting  to /.,  which  daim  has 

since  the  date  of  the  sd  certificate  been  withdrawn),  after  deducting 
the  sums  due  for  interest  on  overdue  calls  set  forth  in  the  sd  first 
schedule  hto ;  And  the  applicants,  the  sd  0.  and  B.,  by  their  solors 
undertaking  to  pay  the  sd  daims  hnbef ore  mentd,  and  to  account  for 

the /.  to  be  pd  to  them  under  this  order  in  their  accounts  as  such 

liqrs ;  Order  that  the  funds  in  Gt  be  dealt  with  as  directed  in  Ihe 
payment  schedule  hto.  And  order  that  the  costs  of  this  applicon  be 
costs  in  the  liquidation.  Economic  Fire  Office,  0082  of  1894,  Hood, 
Beg.,  Dec.  21,  1898. 


Form  846. 

Leave  to 
make  final 
distribntion, 
and  fixing 
liquidator's 
remuneration. 


Upon  the  applicon  by  summons,  dated,  &c.,  of  0.,  the  liqr  of  the 
above-named  coy,  and  upon  hearing,  &c.,  and  upon  reading,  Ae. 
[including  supervision  order"].  And  the  sd  0.,  as  such  liqr  as  a&d, 
undertaking  not  to  part  with  any  funds  of  the  sd  coy  without  making 
adequate  provision  for  the  claims  of  the  sd  H.  [a  creditor],  and  also 
undertaking  to  pay  the  taxed  costs  of  the  sd  H.  under  the  order  dated, 
&c.,  and  all  overdue  ground  rent  of  the  premises  situate  at,  Ac,  and 
cost  of  deducing  title  thereto  and  conveyance  thof ,  Order  that  the  sd 
liqr  be  at  liberty  to  forthwith  distribute  amongst  the  ordinary  share- 
holders of  the  above-named  coy  the  debenture  stock  and  the  debentoie 
interest  due  in  respect  thof  of  the  A.  P.  Ooy  to  which  the  sd  ordinaiy 
shareholders  are  entld  in  pursuance  of  the  sd  orders  dated  resply,  ftc, 
and  also  be  at  liberty  to  distribute  amongst  the  ordinaiy  and  pre- 
ference shareholders  of  tibe  above-named  coy  the  dividends  to  whidi 
the  sd  ordinary  and  preference  shareholders  resply  are  entld  in  pur- 
suance of  the  sd  order  of  the,  &c.  And  order  that  the  remuneratian 
of  the  sd  liqr  be  fixed  and  allowed  at  the  sum  of /.,  such  remune- 
ration to  rank  for  payment  after  all  costs  properly  payable  out  of  the 
assets  of  the  sd  coy.  And  order  that  the  costs  of  the  sd  liqr  be  taxed 
as  between  solor  and  client  from  the  foot  of  the  last  taxation.  [Costs 
to  H.']  Beeston  Pneumatic  Tyre  Co.^  00267  of  1897,  Hood,  Beg., 
Jan.  13,  1899. 


TTnolaimed  Dividends. 

Where  a  company  is  about  to  be  dissolved,  it  is  very  commonly 
found  that  certain  creditors  or  contributories,  in  whose  favour  dividends 
have  been  declared,  have  not  claimed  the  same. 

The  right  of  such  persons  is  not  afiEected  by  the  non-daim,  so  as  to 
enable  the  Court  to  divide  the  fund  among  the  other  persons  interested, 
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or  otherwise  to  deal  with  the  same  in  derogation  of  the  rights  con- 
ferred by  the  order  declaring  the  dividend.  Ashley  v.  Ashley,  4  0. 
Div.  757. 

Under  the  old  practice  it  was  usual  to  pay  the  amount  into  Court ; 
and  see  Australian  United  Co.,  W.  N.  (1877)  37,  where  upon  a  recon- 
struction there  were  unclaimed  shares,  and  liberty  was  given  to  bring 
them  into  Court.  See,  also,  Neuchatel  Rock  Co.,  Bacon,  V.-C, 
15th  April,  1886,  £.  1983,  for  order  to  transfer  to  claimant  some 
shares  deposited  in  Court. 

But  under  sect.  15  of  1890,  unclaimed  dividends  will  now  have  to  be 
paid  into  the  Companies  Liquidation  Account  at  the  Bank  of  England. 
See  Section  I.,  Chap.  XXIV.,  and  Rules  171  to  179  of  1903. 


Upon  the  applicon  of  W.  T.  and  E.  W.,  the  liqrs  of  the  above-    rorrn  848. 
named  coy,  by  summons,  dated,  &c.,  and  upon  hearing  the  solors  for  Order  for 
the  applicants,  and  upon  reading  the  orders,  dated,  &c..  It  is  ordered  payment  out 
that  the  applicants  be  at  liberty  out  of  the  sum  of   5,465/.  8*.  \ld,  liquidation 
cash  at  the  Bank  of  England,  standing  to  the  credit  of  the   Cos  account  of 
Liquidation  Account,  (1)  to  make  a  return  to  the  contributories  of  the  expenses  of 
aboye-named  coy  of  1*.  2d.  per  share  in  respect  of  the  shares  held  dissolution, 
by  them  in  the  sd  coy,  (2)  to  draw  from  the  sd  amount  the  sum  of 
250/.  to  answer  the  estimated  costs  of  and  incidental  to  the  final 
winding-up  of  the  above-named  coy  and  dissolution  thof,  in  which 
costs  one-third  of  the  charges  of  and  incidental  to  the  preparation  of 
a  case  laid  before  counsel  in  the  present  year  as  to  the  construction  of 
the  Cos  (Winding-up)  Act,  1890,  and  the  rules  thereunder  are  to  be 
included,  (3)  to  draw  from  the  sd  amount  the  sum  of  89/.  3*.  for  the 
salary  of  Mr.  B.,  up  to  the  3rd  May,  1891,  and  (4)  to  draw  the  further 
sum  of  413/.  8«.  Zd.  and  be  allowed  thereout  the  sum  of  200/.  for 
their  remuneration  of  and  incidental  to,  and  in  connection  with  making 
the  final  return  to  the  shareholders  and  the  dissolution  and  final 
winding-up  of  the  coy,  and  to  retain  213/.  8«.  Zd.  the  balance  of  the 
sd  sum  of  413/.  85.  Zd.  for  clerks'  services,  and  for  printing,  stationery, 
and  other  disbursements  of  and  incidental  to  the  winding-up  and 
dissolution  of  the  sd  coy.    Overend,  Qumey  ^  Co.,  North,  J.,  8th  Aug. 
1891.     B.  1068. 


Compromises,  Arrangements,  Reconstructions. 

In  winding-up  under  supervision,  compromises  with  creditors  (under 
sect.  159  of  1862),  and  with  contributories  (under  sect.  160),  require 
the  sanction  of  the  Court  as  in  a  compulsory  winding-up.  Bee 
Section  I.,  Chap.  XLVI. 

As  to  arrangements  and  reconstructions,  see  Section  IV. 

p.  3h 
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Form  817.        Upon  the  applioon  of  M.,  the  liqr,  &o.,  by  Bummons  dated  drd  Aug. 
Q^Q^  1892,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading, 

sanctioning      &c.,  It  is  Ordered  that  the  applicant  be  at  liberty  to  accept  a  compoei- 

^m^ti!^n!^    tion  of  7«.  6d.  in  the  /.  on  the  sum  of  /.,  being  the  amount  of  a 

debt  and  calls  on  shares  due  to  the  coy  by  D.,  of  &c.,  And  that  the 
applicant  be  at  liberty  to  consent  to  the  general  arrangement  entered 

into  between  the  sd  D.  and  his  (^editors  mentd  in  the  sd  exhibit 

to  the  sd  afft  of  the  applicant.    LouU  S.  Cohetiy  Ltmtdy  1892,  L.  088, 
Eegistrar,  10th  Aug.  1892. 

F(»p  order  giving  liberty  to  compromise  misfeasance  proceedings,  see  New  OrUntal 
Bank  Corporation^  Vaughan  Williams,  J.,  22nd  June,  1896. 


Form  848.  Upon  the  applicon  of  S.,  the  liqr  of  the  above-named  coy,  and  upon 
Order  as  to  hearing  the  solors  for  the  applicant,  and  upon  reading  the  order  of  the 
compromise  of  7th  day  of  Aug.  1 890,  continuing  the  voluntary  winding-up  of  the  sd  coy, 
Uquidator's  Bubject  to  the  supervision  of  the  Ct,  the  London  Gazette  of  the  19th  of 
remuneration  Aug.  1890,  containing  the  advertisement  of  the  sd  order,  a  joint  afffc 
of  the  applicants  S.  and  M.,  filed  8th  May,  1891,  an  afiPt  of  the  applicant 
8.,  filed  5th  June,  1891 ;  It  is  ordered  that  the  applicant  be  authorized 
to  compromise  the  claims  made  upon  the  sd  coy  by  D.  &  Son,  and  the 
debts  due  from  D.  &  Son  to  the  sd  coy,  by  accepting  from  the  sd 


and  accounts. 


D.  &  Son  the  sum  of  159/.  16*.  7c?.,  such  sum  to  be  in  full  settlement 
of  all  accoimts  between  the  sd  coy  and  the  sd  D.  &  Son ;  And  it  is 
ordered  that  the  applicant  be  at  liberty  to  compromise  the  claim  made 
against  the  sd  coy  by  W.  &  Co.,  by  admitting  them  as  creditors  of  the  sd 
coy  for  the  sum  of  585/.  10*.  5(/.,  and  also  to  compromise  the  claim  of 
the  Birmingham  District  and  Counties  Banking  Coy,  Limtd,  as  lessors 
against  the  sd  coy,  by  admitting  the  sd  banking  coy  as  creditors  for 
the  sum  of  1,538/. ;  and  it  is  further  ordered  that  the  accounts  of  the 
applicant,  as  liqr  of  the  sd  coy,  be  taken  in  Chambers,  and  that  his 
first  account  be  brought  in  forthwith  down  to  the  Slst  March,  1891 ; 
And  it  is  further  ordered  that  the  remuneration  to  be  allowed  to  the 
sd  S.,  as  liqr  of  the  sd  coy,  be  assessed  in  Chambers.  Hope  Iron  and 
Steel  Co,,  North,  J.,  19  June,  1891.    A.  817. 


Costs. 

Priority.  As  to  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary 

winding-up,  including  the  remuneration  of  the  liquidators,  see  sect  H4 
of  1862  and  the  notes  to  that  section  in  Section  11. 

Where  a  supervision  order  is  made  on  a  creditor's  petition,  the  eotU 
of  the  liquidator  incurred  previously  are  payable  in  priority  to  the 
petitioner's  costs  of  obtaining  the  order ;  but  those  costs  rank  before 
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liquidator's  costs  subsequently  incurred.  New  York  Exchange  Cb., 
(1893)  1  Ch.  371.  And  before  bis  remuneration  for  tbe  period  prior 
to  tbe  supervision  order.  Sanitary  Burials  Association^  (1900)  2  Cb. 
289. 

Sometimes  tbe  liquidator's  costs,  &c,  are  taxed  in  tbe  winding-up,  Taxation . 
but  under  tbe  old  practice  be  yerj  commonly  paid  tbem  witbout  taxa- 
tion, upon  an  undertaking  from  tbe  solicitor  as  mentioned  in  Section  II. ; 
but  see  notes  to  next  form. 


Upon  tbe  applicon  of  L.,  tbe  liqr  of  coy,  by  summons  dated  15tb    Form  849. 
June,  1887,  and  upon  bearing  tbe  solor  for  tbe  sd  liqr  and  for  N.,  a  m     Z     IT" 


debenture-bolder  of  coy,  and  upon  reading,  &o.,  and  an  order  dated  costs. 
6tb  Nov.  1875,  It  is  ordered  [usual  order  for  taxation  ofliqr^s  costs,  Sec, 
supra,  p.  658]  ;  And  order  tbat  sucb  costs,  cbarges,  and  expenses, 
wben  so  taxed,  be  pd  out  of  tbe  assets  of  tbe  sd  coy.  Newspaper  Co., 
M.  E.,  22nd  June,  1877.  B.  1143.  And  see  Heywood  Chemical  Co,, 
0136  of  1892.    Eeg.,  19tb  June,  1893. 

Seo  also  order  in  Brentwood  Brick  Co,^  15th  November,  1878,  A.  2089,  where  the 
costs  were  directed  to  be  taxed  *'  for  the  purpose  of  being  p^dd  out  of  the  assets  of 
the  company,  as  and  when  may  be  hereafter  ordered." 

Under  the  form  of  supervifdon  order  now  commonly  adopted  in  the  High  Court 
(Form  781)  all  costs  have  to  be  taxed. 

Rr.  161,  164,  165,  166,  and  168  appear  to  apply. 

Dissolution  and  Destruction  of  Books. 

Ux>on  tbe  applicon  of  tbe  aboye-named  coy,  &c.,  and  it  appearing   Form  860. 
tbat  tbe  affairs  of  tbe  sd  coy  are  fully  wound  up.  It  is  ordered  tbat  , ., 
tbe  liqrs  of  tbe  sd  coy  do  make  up  an  account  and  call  a  general  call  final 
meeting  of  tbe  members  of  tbe  sd  coy,  as  provided  by  sect.  142  of  tbe  "meeting, 
aboye-mentd  Act.  Imperial  Mercantile  Credit  Association,  Bacon,  Y.-C, 
22nd  Marcb,  1878. 

Formerly,  in  most  cases  the  liquidator  called  the  final  meeting,  and  procured  the 
dissolution  as  in  the  case  of  a  purely  voluntary  winding-up,  but  occasionally  appli- 
cation was  made  to  the  Court  for  an  order  as  above.  But  after  a  voluntary  winding- 
up  has  come  under  the  supervision  of  the  Court,  the  proper  course  appears  to  be 
either  to  apply  for  such  an  order  as  above,  or  to  apply  to  the  Court  for  an  order  for 
dissolution  under  sect.  Ill  of  1862.  See  Section  I.,  Chap.  LI.,  and  also  the  follow- 
ing order: — 

Upon  tbe  applicon  of  P.,  tbe  liqr  of  tbe  above-named  coy,  by  sum-    Form  861. 
mens  dated,  &c.,  and  upon  reading  [supervision  order]  an  order  dated  q^^^Tot 
22nd  Not.  1893,  tbe  certificate  of  tbe  Eegistrar  (Cos  Winding-up)  dissolution  in 
dated,  &c.,  tbe  afft  of  P.  filed,  &c.,  and  tbe  account  A.  exhibited  ^^^^^ 
thereto,  tbe  certificate  of  the  Assistant  Secretary  of  tbe  Board  of  Trade 
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of  the  pa3nn6nt  by  tlie  applicant  to  the  Cos  Liquidation  Account  of 

the  sum  of /.,  the  afEt  of  P.  filed,  &c.,  and  the  London  Gazette  of 

the  22nd  Nov.  1895,  And  it  appearing  that  the  balance  of /.  by 

the  sd  certificate  found  to  be  due  from  the  applicant  has  been  disposed 
of  by  him  [state  hoto].  And  it  appearing  that  a  general  meeting  of  the 
coy  has  been  held  pursuant  to  sect.  142  of  the  Cos  Act,  1862,  and  that 
the  afPairs  of  the  coy  have  been  completely  wound  up,  and  that  there  is 
not  anything  due  either  to  or  from  the  applicant  as  such  liqr  as  afsd. 

Order  that  the  sd &  Co.,  Limtd,  be  dissolred  as  from ,  1896, 

And  order  that  the  recognizance  dated,  &c.,  entered  into  by  the  sd  P., 
and  the  bond  of  the  same  date  entered  into  by  the  sd  P.,  together 

with as  his  sureties,  be  resply  vacated.     Mummery  and  Sone^ 

Limtd  (00299  of  1893),  Hood,  Eeg.,  1st  Jan.  1896. 

Disposal  of  See  sect.  166  of  1862,  supra, 

t>oojc8.  rjr^^  application  is  by  ordinary  summons  of  the  liquidator,  supported  by  his 

affidavit  showing  that  the  winding-up  has  been  completed ;  that  the  final  meeting 
of  the  company  under  sect.  142  of  1862  has  been  duly  held,  and  that  at  sooh 
meeting  the  liquidator's  iinal  account  Was  reoelTed  and  adopted ;  and  that  tiia 
return  to  the  Begistrar  of  Joint  Stock  Ck)mpanieB  has  been  duly  made,  and  stating 
that  in  his  opinion  the  books  and  documents  (other  than  the  file  of  proceedings) 
should  be  destroyed.    And  see  Section  I.,  Chap.  LI. 

The  point  has  more  than  once  arisen  whether  the  dissolution  operates  as  a  dis- 
charge  of  the  liquidator ;  and  probably  it  does.    But  see  sttpra,  p.  692. 


Form  862.  ^^1  it  is  ordered  that  the  books  and  papers  of  the  sd  association, 

r~T     ~  other  than  the  file  of  proceedings,  be  destroyed  by  reducing  the  same 

destruction  of  *o  piilp.     London  and  Provincial  Supply,  Chitty,  J.,  5th  July,  1884. 

books,  &o.  B.  2379. 

Upon,  &c.  And  order  that  the  books,  papers,  and  documents  of  the 
sd  coy,  other  than  the  file  of  proceedings,  be  forthwith  destroyed  by 
fire.     Llanrwst  Slate  Co.,  M.  E.,  16th  March,  1878.     B.  605. 

Or, 
"  Destroyed  in  the  presence  of  the  sd  off  liqr  by  reducing  the  same  to 
pulp."     Hants  Sf  Berks  Co,,  Chitty,  J.,  7th  Jan.  1884.     A.  6. 

And  order  the  [off]  liqr  to  cut  and  tear  into  fragments  the  books 
and  papers  and  documents  of  the  coy  other  than  the  documents  on  the 
file  of  proceedings,  so  as  to  render  them  useless  as  means  of  informa- 
tion, and  that  he  sell  such  books  and  documents  when  destroyed,  and 
pay  the  proceeds  thof ,  if  any,  to  his  solor  on  account  of  his  oosts. 
Buffalo  Hide  Co.,  Chitty,  J.,  19th  April,  1883.    A.  635. 

And  see  Section  I.,  Chap.  LI. 
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The  f oUowmg  Index  of  the  Matters  treated  of  in  tliis  Section  may  be 
found  oonyenient : — 


Abstracts  of  Schemes, 
On  Stay  of  Procec 
On  Tnmsf er  to  New 

Act  of  1  .^70,  provisions  of  .,.',,  T .  838 

Actof  1900,  s.  24 838 

Adyertisements, 

Of  Meetings 839 

Formsof    861 

Order  for 849,  913 

Of  Hearing  of  Petition   902 

Form  of 902 

For  Colonial  Creditors 854 

Agreements, 

For  Arrangement  under  s.  136 

ofl862    914 

ToBindDebentureHolders..879, 900 

Amendment  of  Act  of  1870    838 

Application, 

To  Summon  Meetings 839 

To  Sanction  Schemes 843 

Arrangements, 

Abetraotsof   881,896,898 

For  Composition  898 

Staying  Proceedings    888 

Transfer  to  New  Ck>mpan7 ....  858 
Under  s.  136  of  1862    914 

Bearer  Securities 841 

Chairman's  Ri^ort 843 

Character  of  Scheme    838 

Classes    841 

Colonial  Company, 

Order  Sanctioning  Scheme. . . .  912 

Colonial  Creditors    847 

Composition  Airangements    898 

Costs,  Order  Clauses  as  to 906 

Court, 

Discretion  of 844 

General  Powers  of 846 

Jurisdiction   • 838 

Creditors, 

Classesof 841 

Colonial  and  Foreign 847 

Value  of 843 

Whoare 840 

Debenture, 

Agreement  to  bind  Holders  of.  879, 

900 

Directors, 

Clause  as  to  Nominating    ....  862 

Discretion  of  Court 844 

Dissenting  Shareholders 844 

ETidence, 

On   Application    to   Summon 

Meetings    839 

Supporting  Petition 848 

Foreign  and  Colonial  Creditors. ...  847 


PAGE 

Jurisdiction  « 838 

Liquidators, 

Applications  by    844 

Liberty  to  Assent  to  Scheme . .  904 

Majority  at  Meetings 848 

Meetings 840 

Application  to  Summon 839 

Summons  for 849 

Orders  for 849 

Report  as  to 848 

Misfeasanoe  Proceedings, 

Clauses  as  to 861 

Modification  of  Scheme  846 

New  Company, 

Schemes  on  Transfer  to 858 

Abstracts  of  Schemes  ........  881 

Official  BeoeiYer*s  Report  848 

Orders, 

For  Meetings 849 

Sanctioning  Schemes 906 

Skeleton  Sanction  Order 905 

Petition 843 
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Abbakoements  and  compromises  in  winding-up  are  generally  effected 
under  the  Joint  Stock  Companies  Arrangement  Act,  1870  (33  &  34 
Vict.  c.  104),  which  provides  as  follows  : — 

Sect.  1. — This  Act  may  be  cited  as  the  Joint  Stock  Companies  Azrangement  Act, 
1870. 

Sect.  2. — Where^any  ^"*j>g^**^^«^  ^r  <^tnHi^ngtti»tt«<^  A^]]  |^  |impniMl  between  a 
company  which  in,  at~the  time  of  the  passing  of  this  Act  or  afterwazds,  in  the 
course  of  being  wound  up,  either  voluntarily  or  by  or  under  the  supervision  of  the 
Court  under  the  Companies  Acts,  1862  and  1867,  or  either  of  them,  and  the  oreditorg 
of  such  company,  or  any  class  of  such  creditogg^it  shall  be  lawful  for  the  Court,  in 
addition  to  any  other  of  its  powers,  on  the  application  in  a  summary  way  of  any 
creditor  or  the  liquidator,  to  order  that  a  meeting  of  such  creditors  or  class  of 
creditors  shall  be  summoned  in  such  manner  as  the  Court  shall  direct,  and  if  ji 
majority  in  number  representing  three-fourths  in  value  of  such  creditors  or  class  of 
^^itors  present  either  in  person  or  by  proxy  at  such  meeting  shall  a^gee  to  any 
arrangement  or  compromise,  sudi  arrangement  or  compromise  shall,  if  sanctioned 
byan_order_qf  the  Court,  be  bindiny  on  all  such  creditors  or  class  of  (areditore  agJlie 
case  may  be,  and  also  on  the  liquidator  and  contributories  of  the  said  company. 

Sect.  8.— The  word  ^'company ''  in  this  Act  shall  mean  any  company  liable  to  be 
wound  up  under  ''  the  Companies  Act,  1862." 

Beet.  4.— This  Act  shall  be  read  and  oonstrued  as  part  of  **  the  Companies  Act, 
1862." 

This  enactment  has  been  supplemented  by  sect.  24  of  the  Companies 
Act,  1900,  thus: — 

Sect.  S^. — ^The  provisions  of  sect.  2  of  the  Joint  Stock  Companies  Airangement 
Act,  1870,  shall  apply  not  only  as  between  the  company  and  the  creditors,  or  any 
class  thereof,  but  as  between  the  company  and  the  members,  or  any  class  thereof. 

The  Court  having  jurisdiction  under  the  Acts  is,  (a)  in  the  case  of  a 
winding-up  by  or  under  the  supervision  of  the  Court — the  Court  in 
which  the  winding-up  is  pending,  and  (b)  in  the  case  of  a  voluntary 
winding-up — ^the  Court  having  jurisdiction  to  make  a  winding-up 
order.     See  Section  I.,  Chap.  I. 

As  to  the  character  of  the  scheme,  the  Act  imposes  no  limits  on  the 
jurisdiction  of  the  Court,  but  there  is  an  implied  limit,  for  it  is  assumed 
that  the  Court  will  not  sanction  that  which  is  unjust.  Alabama,  New 
Orleans^  ^c,  Co.,  (1891)  1  Ch.  213. 

In  like  manner  it  was  laid  down  in  British  and  American^  &fc.  Corp. 
V.  Couper,  (1894)  A.  C.  399,  that  the  jurisdiction  of  the  Court  to  con- 
firm a  resolution  for  reducing  capital  is  quite  unfettered.  *'The 
interests  of  the  dissenting  minority  are  properly  safeguarded  by  this, 
that  the  decision  of  the  majority  can  only  prevail  if  it  be  confirmed  by 
the  Court."    Per  Lord  Hersehell,  L.  C,  Ib%d.  p.  406. 

Accordingly,  the  most  diverse  schemes  of  compromise  and  arrange- 
ment were  sanctioned,  even  before  the  Act  of  1900.  Of  these  the 
following  are  the  more  common : — 

1 .  A  new  company  to  be  formed  to  take  over  the  assets  and  liabilities 
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of  the  old  company;  the  debenture  holders  of  the  old  company  to 
receive  debentures  or  debenture  stock  of,  or  paid-up  shares  in,  the  new 
company,  and  the  ordinary  creditors  of  the  old  company  to  receive  a 
composition  or  perhaps  paid-up  shares  in  the  new  company,  and  the 
members  of  the  old  company  to  receive  shares  in  the  new  company, 
with  a  liability  thereon. 

2.  The  debenture  holders  of  the  company  to  receive  debenture  stock    ♦ 
and  paid-up  shares  in  it,  and  the  ordinary  creditors  of  the  company  to 
be  paid  a  composition  in  cash  or  shares,  or  both ;  the  winding-up  of 
the  company  to  be  stayed,  and  the  company  to  resume  business. 

3.  The  creditors  of  the  company  to  receive  a  composition  of  so  much 
in  the  £  in  cash  or  specific  assets,  and  the  assets  to  be  realized  and  the 
shareholders  to  take  any  surplus. 

4.  The  whole  of  the  assets  to  be  sold  to  some  third  party,  who 
undertakes  to  pay  a  composition  to  the  creditors,  by  instalments  or 
otherwise,  and  also  to  pay  all  the  expenses  of  the  winding-up. 

5.  The  undertaking  to  be  sold  to  a  new  company  and  as  part  of  the 
scheme  the  rights  of  the  preference  and  ordinary  shares  to  be  modified. 
See  Forms  868  and  870,  infra. 

Looking  to  the  terms  of  the  Act,  the  liquidator  may  propose  an  Who  may 
arrangement,  but  it  is  also  open  to  any  creditor  to  take  the  initiative ;  q^^^  ' 
for  the  Act  expressly  provides  that  the  Court  may  direct  meetings  to  summon 
be  held  "  on  the  application  in  a  summary  way  of  any  creditor  or  the  °^®®"^8» 
liquidator.''    As  a  general  rule,  however,  the  application  is  made  by 
the  liquidator.     However,  if  he  will  not  move  in  the  matter,  there  is 
no  possible  objection  to  the  application  being  made  by  some  creditor 
who  is  interested.    And  a  scheme  may  be  sanctioned  even  where  the 
liquidator  objects. 

And,  having  regard  to  sect.  24  of  1900,  supra,  probably  a  member 
of  the  company  may  apply. 

The  application  to  the  Court  for  an  order  to  summon  meetings  to  How  applica- 
consider  an  arrangement  has  in  the  past  been  made  sometimes  by     ^^       ^' 
motion  and  sometimes  by  summons.     All  that  the  Act  says  is  that  the 
application  maybe  made  **  in  a  summary  way."    But  now  in  the  High 
Court  the  mode  of  application  is  by  originating  summons,  Yaughan 
Williams,  J.,  when  acting  as  the  winding-up  judge,  having  declined 
to  sanction  procedure  by  motion  as  being  unnecessary  and  expensive. 
The  application,  however  made,  should  be  supported  by  a  proper 
affidavit  exhibiting  the  proposed  scheme,  and  stating  the  circumstances  Evidonce. 
in  which  it  has  been  framed,  showing  the  classes  of  persons  which  it 
is  proposed  to  bind,  and  stating  how  it  is  proposed  to  convene  the 
meeting,  and  what  advertisements  should  suffice  to  bring  it  to  the 
knowledge    of    the  various  parties    interested.      Applications   have  Title, 
hitherto  been  intituled  ''In  the  matter  of  the  Companies  Acts,  1862 
to  1890,"  and  in  the  matter  of  the  particular  company,  and  "  In  the 
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matter  of  the  Joint  Stock  Oompanies  Arrangement  Act,  1870/'  bat, 
having  regard  to  the  Short  Titles  Act,  1896  (69  &  60  Vict.  c.  14),  and 
the  second  schedule  thereto,  and  sect.  36  of  1900,  it  may  be  that  it  is 
now  snfOlcient  to  intitule  proceedings  '^  In  the  matter  of  the  Companies 
Acts,  1862  to  1900,"  and  in  the  matter  of  the  company. 

The  term  "  creditor  "  in  the  Act  of  1870  is  to  be  construed  in  a  wide 
sense.  It  includes  *'  every  conceivable  class  of  creditors."  Per  Bowen, 
L.  J.,  Alabama  New  Orleans  Co.,  (1891)  1  Oh.  243.  Accordingly,  it 
includes  not  merely  creditors  in  respect  of  debts  presently  payable^ 
but  creditors  in  respect  of  debts  still  current ;  and  not  merely  creditors 
in  the  ordinaiy  sense,  but  persons  who  can  prove  for  damages  {e.^., 
policy  holders  whose  policies  are  still  current) ;  and  not  merely  unse- 
cured creditors,  but  secured  creditors,  e.y.,  debenture  holders  and 
debenture  stock  holders  who  have  some  charge  on  the  assets. 

*^  The  language  of  the  section  is  wide  enough  to  include  all  creditors; 
whether  they  hold  securities  or  whether  they  do  not  hold  securities — 
they  are  still  creditors ;  and  they  can  come  in  if  they  like  and  prove. 
If  they  are  amply  secured  they  need  not  come — they  can  hold  their 
securities ;  but  still  they  are  creditors.  Unless  this  Act  is  construed 
so  as  to  include  all  creditors,  it  appears  to  me  obvious  that  in  a  great 
many  instances  the  Act  would  be  a  dead  letter."  Per  Lindley,  L.  J., 
ibid.  pp.'236,  237.  See  also  Midland  Coal,  ^c.  Co.,  (1895)  1  Ch.  267,  n.; 
appeal  in  H.  L.  compromised,  74  L.  T.  744 ;  Woodr,  De  Mattot,  L.  B. 
1  Ex.  100. 

An  elastic  construction  of  the  word  ^'  member"  in  the  Act  of  1900 
is  not  to  be  expected.  The  Court  will  probably  adopt  the  following 
definition  in  sect.  23  of  the  Companies  Act,  1862 :  see  supra,  p.  500. 

A  contributory  is  not  necessarily  a  member.  See  sect.  74  of  1862. 
And  a  ''past  member,"  although  in  some  cases  a  contributory,  is 
evidently  not  a  member  within  sect.  24  of  1900.  He  has  no  right 
to  vote. 

In  London  Chartered  Bank  of  Australia,  (1893)  3  Ch.  540,  Yaughan 
Williams,  J.,  held  that  it  was  not  necessary,  in  a  scheme  of  arrange- 
ment, to  reserve  rights  against  sureties. 

The  Acts  contemplate  meetings  of  ''  such  creditors  or  class  of 
creditors,"  or  "  such  members  or  class  of  members,"  as  it  is  proposed 
to  make  the  arrangement  with;  and  it  was  usual  before  1900  where 
there  were  several  classes  of  creditors,  and  the  arrangement  would 
afEect  each  class  difEerently,  to  call  a  separate  meeting  of  each  class — 
for  example,  if  the  arrangement  was  to  transfer  the  undertaking  to  a 
new  company,  and  there  were  debenture  holders,  ordinary  creditors, 
and  shareholders  in  the  old  company,  it  was  usual  to  convene  separate 
meetings  of  the  debenture  holders,  and  of  the  creditors,  and  of  the 
shareholders.  And  this  is  no  doubt  the  proper  course  to  adopt,  for  it 
cannot  be  the  intention  of  the  Act  that  a  collective  meeting  of  several 
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classes  shall  have  power  to  bind  all  classes  in  cases  where  the  positions 
and  rights  of  the  classes  are  different. 

For  example,  where  some  members  of  a  class  (e.y.,  policy  holders) 
have  matured  policies,  and  the  residue  current  policies,  the  latter  may 
not  be  entitled  to  bind  the  former  by  an  arrangement  which  makes  no 
distinction  between  matured  and  current  policies.  Sovereign  Life  v. 
Dodd,  (1892)  2  Q.  B.  573;  and  see  Re  Richards  ^  Co.,  11  C.  Div. 
676. 

Nevertheless,  where  there  is  a  class  {e.g,y  debenture  holders)  the 
members  of  which  rank  j9arijE?a«w  in  point  of  security  or  for  pa3rment, 
the  fact  that  some  members  of  the  class  have  a  present  right  to 
payment  whilst  others  have  only  a  future  right,  should  not,  it  is 
apprehended,  be  regarded  as  constituting  two  classes. 

Secured  creditors  (^.y.,  mortgage  debenture  holders)  are  a  "  class  " 
within  the  Act.  Alabama,  Sfc.  Rail  Co.,  (1891)  1  Ch.  213;  Empire 
Mining  Co.,  44  C.  D.  402. 

The  Act  of  1870  says  nothing  about  the  convention  of  a  meeting  of 
shareholders,  although  it  provides  that  when  the  arrangement  is 
sanctioned  it  is  binding  on  the  liquidator  and  contributories  of  the 
company.  Nevertheless,  even  before  the  Act  of  1900  it  was  usual 
to  convene  a  meeting  of  the  contributories  where  they  were  affected 
by  the  scheme,  but  if  a  meeting  of  contributories  was  called,  it  was 
considered  that  a  single  meeting  was  sufficient,  and  that  it  was  not 
necessary  to  pass  a  special  resolution.  The  Oourt  could  sanction  a 
scheme  without  calling  any  meeting  of  the  shareholders — at  any  rate 
if  they  were  really  not  interested  in  the  liquidation.  It  was  so  held 
by  Chitty,  J.,  9  Aug.  1886,  in  Dominion  of  Canada,  Sfc.  Co.,  referred  to 
infra,  p.  846,  where  it  was  alleged  in  the  petition  and  proved  that  the 
value  of  the  assets  was  less  than  the  amount  of  the  debentures  charged 
thereon.  See  also  Brownfelds  Guilds  Pottery  Society,  W.  N.  (1898)  80, 
and  Tea  Corporation,  W.  N.  (1903)  198  {infra,  p.  866),  in  which  case  No  voice 
non-approval  by  ordinary  shareholders  was  held  immaterial,  as  in  the  T^^^^e  no 
state  of  the  assets  they  had  no  interest,  and  what  was  given  them 
under  the  scheme  was  to  be  regarded  cus  in  the  nature  of  a  gratuity. 
See  also  p.  883,  infra.  The  same  principle  applies  to  a  class  of  creditors, 
e.g.,  to  ordinary  creditors  where  the  assets  are  insufficient  to  satisfy  the 
prior  charges. 

Where  the  members  or  any  class  of  them  are  or  is  interested,  a 
three-fourths  majority  of  the  members  or  class  of  members  affected 
seems  to  be  required  by  sect.  24  of  the  Act  of  1900. 

Debentures,  debenture  stock,  and  other  securities  made  payable  to  Bearer 
bearer,  are  not  uncommon,  and  in  such  cases  special  care  should  be  ^©curitiefl. 
taken  that  the  holders  have  fair  notice  of   the  meeting.     This  is 
generally  done  by  directions  that  the  notice  convening  the  meeting 
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Bhall  be  advertised  in  seyeral  of  the  principal  newspapers,  and, 
further,  that  a  circular  be  sent  to  all  those  persons  who  are  known  to 
be  creditors  of  the  company.  In  the  case  of  bearer  securities  it  has 
been  held  that,  at  a  meeting  summoned  under  the  Act,  those  persons 
only  can  be  recognized  as  entitled  to  vote  who  actually  produce  at  the 
meeting  the  bearer  securities  to  which  they  are  entitled.  Wedgtcood 
Coal  Co,,  6  C.  D.  627.  See,  however,  Form  858,  and  note. 
Proxies  The  Act  of  1870  expressly  provides  that  the  decision  is  to  be  by  the 

specified  majority  "present  either  in  person  or  by  proxy  at  such 
meeting.'*  See  sect.  2.  Accordingly,  it  is  clear  that  a  person  entitled 
to  vote  in  person  may  vote  by  proxy,  for  the  statute  in  effect  says  so. 
On  this  an  important  question  arises,  viz.,  whether  the  proxy  must  be 
himself  a  member  of  the  class  summoned  to  the  meeting.  Jessel, 
M.  E.,  in  Madras  Irrigation  Co.,  W.  N.  (1881)  120,  held  that  he 
must,  on  the  ground  that  "it  was  well  established  that  for  the 
purpose  of  a  meeting  of  any  particular  class  of  persons  proxies  could 
only  be  given  to  and  held  by  members  of  that  class,  and  accordingly, 
that  the  proxies  (in  that  case)  given  to  the  official  liquidator 
were  invalid,"  and  this  decision  has  been  followed  by  Vaughan 
Williams,  J. 

The  writer  has  not  been  able  to  find  any  prior  authority  for  this  so- 
called  "  well-established  "  rule,  and  it  is  not  easy  to  find  any  sound 
reason  why  the  Court  should  depart  from  the  words  of  the  Act,  which 
clearly  import  that  a  creditor  may  be  present  and  vote  by  proxy,  with- 
out any  limitations  or  restriction  whatever  as  to  the  status  of  the 
proxy. 

No  doubt  Eule  46  of  the  General  Order  of  November,  1862,  in 
effect  provided  that  the  proxy  of  a  creditor  must  be  a  creditor  and  the 
proxy  of  a  contributory  must  be  a  contributory ;  but  Jessel,  M.  R.,  held 
in  the  case  above  mentioned  that  it  did  not  apply  in  cases  under  the 
Act  of  1870.  Moreover,  that  rule  no  longer  applies  in  any  kind  of 
winding-up,  for  it  was  annulled  by  Rule  203  of  1903,  and  its 
restrictions  have  not  been  replaced  by  any  subsequent  rule.  To 
preclude  a  creditor  or  contributory  from  appointing  the  liquidator  or 
some  outsider  to  act  as  his  proxy  works  inconveniently,  and  places 
needless  obstacles  in  the  way  of  voters. 

Indeed,  Bules  132  and  133  of  1903  (applicable  in  a  winding-up  by 
the  Court)  make  a  very  different  provision. 

As  to  the  form  of  proxy,  Vaughan  Williams,  J.,  required  it  to  be 
framed  in  special  terms.  See  Form  879,  and  W.  N.  (1896)  56.  It 
may  be  that  the  Court  has  no  power  to  insist  on  this  form  or  to  dis- 
regard proxy  instruments  otherwise  framed,  but  the  decision  has  been 
frequently  followed. 

As  to  voting  under  proxies  signed  in  Australia  and  not  in  England 
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at  the  time  of  the  meeting,  see  En^lith,  Scoitith,  and  Australian  Bank, 
(1893)  3  Ch.  386. 

It  is  to  be  observed  that  the  arrangement  has  to  be  agreed  to  by  Majority. 
*'a  majority  tn  number  representing  three-fourths  in  valtie  of  snch 
creditors  or  class  of  creditors"  or  '' members  or  class  of  members 
present  in  person  or  by  proxy."  Hence,  unless  the  meeting  unani- 
mously agrees  to  the  scheme  of  arrangement,  it  is  necessary  to 
ascertain  the  number  and  yalue  of  the  creditors  or  members  who  rote 
in  favour  of  and  against  the  arrangement ;  for,  supposing  that  there 
are  ten  persons  present,  and  that  upon  a  show  of  hands  nine  vote  in 
favour  of  the  scheme  and  one  against  it,  this  does  not  show  the 
requisite  statutory  majority ;  since  non  constat  that  the  nine  represent 
three-fourths  in  value  of  the  creditors  or  members  present  in  person  or 
by  proxy.  Moreover,  those  persons  present  in  person  or  by  proxy  who 
abstain  altogether  from  voting  must  be  taken  into  account,  for  if  they, 
together  with  those  who  vote  against  the  scheme,  make  up  more  than 
one-fourth  in  value  or  more  than  one- half  the  number  of  members 
present  in  person  or  by  proxy,  it  follows  that  the  statutory  majority 
has  not  been  obtained. 

Those,  however,  who  are  not  present  in  person  or  by  proxy  are  not 
to  be  counted.  Phoenix  Bessemer  Co,,  1  0.  D.  251 ;  Alabama,  New 
Orleans,  ^c.  Co.,  (1891)  1  Ch.  213. 

The  value  in  each  case  of  creditors  means  the  amount  due  to  the  Meaning  of 
particular  creditor.     In  the  case,  however,  of  a  creditor  whose  claim  is  "  valiie. ' 
not  liquidated,  the  value  is  the  amoimt  for  which  he  is  entitled  to 
prove. 

In  the  case  of  members  ''  value  "  has  reference  to  the  amount  of 
shares  or  stocks  held  by  each  member.    And  see  E.  127  of  1903. 

The  order  for  the  meeting  always  requires  the  chairman  to  report  Report  of 
the  result  thereof  to  the  Court.     The  report  will  be  framed  on  the  cl^a™ian. 
lines  of  Form  834,  supra^  and  should  show  accurately  the  nimiber  of 
the  class  present,  and  the  value  thereof,  and  how  they  vote.     The 
report  is  usually  made  an  exhibit  to  an  affidavit,  and  verified  thereby. 

Formerly  it  was  usual  to  apply  by  i)etition,  but  occasionally  the  How  sanction 
application  was  made  by  summons  in  chambers.  Under  the  present  ®*^**"*®"' 
practice,  the  application  is  made  by  petition,  but  there  is  jurisdiction 
to  make  the  order  on  summons,  as  in  the  cases  following : — Gaudet 
Frires,  Malins,  V.-C,  24th  July,  1878,  A.  1489;  Northampton  Coal 
Co,,  Malins,  V.-O.,  12th  Sept.  1876,  B.  1598;  Werenstrill  Colliery  Co,, 
HaU,  V.-C,  2nd  Dec.  1875,  B.  1911 ;  Uruari  Co.,  Chitty,  J.,  7th 
AprU,  1892. 

The  x>etition  will  set  out  the  facts  leading  up  to  the  scheme,  and 
also  the  terms  of  the  scheme,  and  will  state  the  results  of  the  meetings 
and  pray  for  the  sanction  of  the  Court.    It  should  be  supported  by  Endenoe. 
a  proper  affidavit  proving  the  necessary  facts,  and  it  should  be  borne 
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m  mind  that  it  is  not  sufficient  to  make  an  affidavit  in  general  terms 
(Form  12),  for  the  application  is  not  interlocutory  within  Ord. 
XXXym.  r.  3.  See  oases  supra,  p.  43,  The  petition  has,  during 
the  last  twenty  years,  usually  been  by  the  liquidator,  but  of  late  it 
has  become  not  unconmion  to  join  the  company  as  a  petitioner. 

The  Oourt  has  a  discretion  as  to  sanctioning  an  arrangement,  even 
though  agreed  to  by  the  statutory  majority.  The  Court  has  to  see 
*^  that  the  majority  has  been  acting  bondjide,^*  and  ''  that  the  minority 
has  not  been  overriden  by  a  majority  having  interests  dashing  with 
those  of  the  minority  whom  they  seek  to  coerce.  Further  than  that, 
the  Court  has  to  look  at  the  scheme  and  see  whether  it  is  one  as  to 
which  persons  acting  honestly,  and  viewing  the  scheme  laid  before 
them  in  the  interests  of  those  whom  they  represent,  take  a  view  which 
can  be  reasonably  taken  by  business  men."  Per  Lindley,  L.  J., 
Alabama,  New  Orleans  Co.,  (1891)  1  Ch.  239;  and  see  English, 
Scottish,  and  Australian  Chartered  Bank,  (1893)  3  Ch.  385.  <'I  have 
no  doubt  at  all  that  it  would  be  improper  for  the  Court  to  allow  an 
arrangement  to  be  forced  on  any  class  of  creditors,  if  the  arrangement 
cannot  reasonably  be  supposed  by  sensible  business  people  to  be  for 
the  benefit  of  that  class  as  such,  otherwise  the  sanction  of  the  Court 
would  be  a  sanction  to  what  would  be  a  scheme  of  confiscation."  Per 
Bowen,  L.  J.,  (1891)  1  Ch.  243. 

The  object  of  the  Acts  is  to  enable  the  majority  of  the  class  to  bind 
the  whole  class,  and  accordingly  no  provision  is  made  by  the  Act  for 
enabling  objecting  members  of  the  dass  to  dissent  and  daim  payment 
in  cash,  and  the  Court  has  very  rarely  required  any  provisions  to  that 
efiPect  in  a  scheme. 

If  the  scheme  is  reasonable  and  is  approved  by  the  requisite 
majority  at  the  meeting  of  the  class  of  which  he  is  a  member,  an 
objector  has  no  cause  for  complaint,  for  the  very  object  of  the  Act  was 
to  bind  the  dass,  induding  an  objecting  minority.  ''The  object  of 
this  Act,"  said  Chitty,  J.,  in  Dominion  of  Canada,  Sfc.  Co,,  55  L.  T. 
352,  '*  is  to  allow  two  classes  of  creditors  to  enter  into  what? — a  com- 
promise or  arrangement.  I  think,  therefore,  that  Mr.  L.  [an  objector], 
as  a  member  of  this  class  of  creditors,  is  bound  by  the  resolution  that 
was  come  to  at  the  meeting  of  the  dass."  And  the  same  principle 
applies  to  an  arrangement  or  compromise  with  members. 

No  doubt,  if  the  scheme  is  carried  out,  in  fact,  under  sect.  161  of 
the  Companies  Act,  1862,  an  objecting  member  has  the  right  of 
dissent  conferred  by  that  section,  and  this  may  account  for  the  com- 
promise approved  in  Re  Canning  Jarrah  Timber  Co.,  (1900)  1  Ch.  708. 
But  where  sect.  161  is  not  made  use  of,  the  circumstances  must  be 
very  special  to  induce  the  Court  to  impose  a  condition  enabling  the 
objecting  member  to  daim  payment  in  cash.  The  position  as  to 
shareholders  was  recently  considered  by  Buckley,  J.,  in  The  Standard 
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Exploration  Co,,  Limtd,    In  that  case  his  lordship,  in  sanctioning  the 
scheme,  said  that — 

<'No  jurisdiotion  was  more  difficult  to  exercise  than  that  g^yen  to  the  Court 
tmder  the  Act  of  1870.  The  Court,  of  course,  had  to  say  that  the  scheme  submitted 
was  a  fair  one,  but  after  all  the  persons  who  were  interested  were  really  the  best 
judges  of  their  own  business.  After  referring  shortlj  to  the  wild  speculations 
which  had  preceded  the  liquidation  of  the  company,  his  lordship  said  that  at  any 
rate  he  would  take  care  that  the  scheme  should  not  allow  that  in  the  future.  There 
were  still  mining  properties  forming  part  of  the  assets  of  the  company,  and  meetings 
of  the  creditors  and  shareholders  had  approved  of  the  scheme.  Taking  first  the 
creditors,  their  Tote  was  instructive,  for  it  showed  that  they  were  minded  to  accept 
28,  6d.  in  the  £  in  cash  and  10«.  in  the  £  in  fully  paid  up  shares  in  the  new  com- 
pany in  satisfaction  of  their  debts.  Under  the  previous  scheme,  which  was  not 
sanctioned,  they  were  to  be  paid  in  full.  At  the  meeting  of  contributories  the 
holders  of  156,000  shares  approved  of  the  scheme  as  against  the  holders  of  9,000 
shares  who  voted  against  it.  There  was  now  opposition  of  the  holders  of  56,000, 
but  they  were  not  at  the  meeting.  Why  did  they  not  attend  and  vote  against  the 
scheme  P  His  lordship  said  he  could  not  help  thinking  that  this  opposition  had 
been  whipped  up.  At  any  rate  the  holders  of  156,000  shares  thought  weU  of  the 
scheme.  It  might  turn  out  well  or  not,  but  then  no  shareholder  of  the  old  com- 
}>any  was  bound  to  come  in  unless  he  liked.  If  he  took  shares  in  the  new  company 
he  had  to  contribute  a  certain  amount  per  share.  And  a  dissentient  shareholder 
was  not  offered  the  arbitration  which  he  could  insist  on  if  the  reconstruction  was 
under  sect.  161  of  the  Companies  Act,  1862.  Under  the  scheme  he  urould  only  get 
what  the  shares  in  the  new  company  ^  which  he  might  have  taken,  sold  for.  That  was  not 
unfair.  There  was  due  provision  made  for  the  new  company  starting  with  enough 
money,"  &o.     I^mes,  22nd  March,  1903. 

See  also  Form  868,  infra,  sanctioned  by  C.  A.  in  1903  without  provision  for 
dissentients. 

Since  the  Act  of  1900  came  into  operation,  there  is  no  objection  Under- 
to  providing  in  a  scheme  that  the  said  company  shaU  ofEer  certain  '^*^*"*ff* 
shares  for  public  subscription  and  pay  a  commission  lor  imderwriting 
thereof  in  accordance  with  its  articles,  for  sect.  8  of  the  Oompanies 
Act,  1900,  allows  the  payment  of  such  commission,  but  it  would  not  be 
safe  to  provide  for  the  payment  by  the  liquidator,  the  amount  being 
added  to  the  purchase  consideration,  for  this  would  involve  an  indirect 
payment  by  the  new  company.     See  (2)  of  sect.  8,  tupra. 

Sometimes  a  scheme  includes  a  provision  for  the  reduction  of  the  Reduction  of 
company's  capital.    In  such  cases  the  requirements  of  the  Companies  *^P^**^ 
Acts,  1867  and  1877,  must  be  observed.     See  Form  890,  infra. 

A  scheme  of  arrangement  involving  a  reduction  of  capital  wiU  not 
be  sanctioned  unless  the  provisions  of  the  Acts  of  1867  and  1877, 
specifically  dealing  with  reduction,  have  been'complied  with.  Cooper, 
Cooper  and  Johnson,  Limid.,  W.  N.  (1902)  199.     Form  890,  infra. 

The  Court  will  not  sanction  an  arrangement  which  has  been  carried 
by  the  votes  of  creditors  who  are  not  acting  bond  fide  in  the  interests 
df  the  class.  Wedgwood  Co.,  6  0.  D.  627.  But  the  mere  fact  that 
some  of  the  creditors  are  shareholders  does  not  invalidate  their  votes. 
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£e  Alabafna^  NeUO  Orleans  Co,y  uhi  supra.  And  in  Buenos  Ayres  Water 
Co.y  66  L.  T.  408,  it  was  held  that  a  special  concession  made  by  a  third 
party  to  voters  was  not  to  be  regarded  as  a  bribe. 

As  a  rule,  the  Court  will  not  sanction  an  arrangement  which  would 
prejudice  a  creditor  who,  but  for  the  scheme,  would  have  been  entitled 
to  preferential  rights  over  the  creditors  who  purport  to  bind  him. 
Richards  Sf  Co.,  11  C.  D.  676. 

It  is  more  than  doubtful  whether,  if  a  particular  scheme  is  agreed 
to  at  a  meeting  of  creditors,  the  Court  can  sanction  that  scheme  with 
modifications,  unless  there  is  some  provision  in  the  scheme  providing 
for  possible  modifications.  In  cases  where  there  has  been  no  such 
provision,  and  some  modification  has  been  thought  expedient,  the 
Court  has  required  the  convention  of  a  second  meeting  to  consider  the 
scheme  as  modified ;  but  for  some  time  past  it  has  been  usual  to  insert 
in  schemes  a  clause  (originated  by  the  writer)  expressly  empowering 
the  liquidator  to  assent  to  any  modifications  or  conditions  approved  or 
imposed  by  the  Court,  and  this  provision  was  approved  by  Chitiy,  J., 
in  Dominion  of  Canada^  Sfo,  Co,,  55  L.  T.  347,  and  has  frequently  been 
acted  on.  In  London  Chartered  Bank  of  Australia^  (1893)  3  Ch.  385, 
Yaughan  Williams,  J.,  modified  the  memorandum  of  association  of 
the  proposed  new  company. 

The  powers  conferred  by  the  Acts  of  1870  and  1900  are  cumulative. 
By  sect.  4  of  the  Act  of  1870,  that  Act  is  to  be  read  as  part  of  the  Act 
of  1862,  and  sect.  32  of  the  Act  of  1900,  that  Act  and  the  Companies 
(Winding-up)  Act,  1890,  are  to  have  effect  as  part  of  the  Act  of  1862. 
And,  in  sanctioning  a  scheme,  the  Court  very  commonly  exercises  powers 
which  it  has  under  the  other  Companies  Acts,  e.g.,  when  the  scheme 
provides  that  the  winding-up  shsJl  be  stayed,  the  Court  proceeds 
under  sect.  89  of  the  Act  of  1862 ;  and  when  the  arrangement  provides 
for  a  sale  of  the  undertaking,  it  may  sometimes  be  that  the  Court 
exercises  the  x>ower8  conferred  on  it  by  sect.  95  of  the  Act  of  1862. 
So  also,  where  there  is  a  debenture  holder's  action  pending,  and  it  is 
desired  to  stay  that  action,  or  to  in  some  way  modify  the  proceedings 
therein,  the  application  to  the  Court  is  usually  made  not  merely  in  the 
winding-up,  but  also  in  the  debenture  holder's  action,  and  the  Court 
then  exercises  its  jurisdiction  in  both  proceedings  by  the  same  order.  But 
the  application  cannot  be  made  in  the  action  also  unless  the  action  has 
been  originally  assigned  or  has  been  transferred  to  the  winding-up  j  udge. 

The  Act  of  1 870  expressly  provides  that  an  arrangement  come  to  is 
to  be  binding  on  all  "  such  creditors  or  class  of  creditors,  as  the  case 
may  be,  and  also  on  the  liquidator  and  contributories  of  the  said 
company  "  (and  see  sect.  24  of  1900),  and  obviously  it  is  also  binding 
on  the  company  itself. 

Those  who  are  bound  by  the  scheme  cannot  in  any  way  object  to 
the  terms  of  it.    Their  remedy  is  to  appeal,  and,  whilst  the  order 
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stands  unappealed,  it  must  be  treated  aa  effective.  Nicholl  v.  Eher- 
hardt,  61  L.  T.  489 ;  Re  Emperor  Life,  31  0.  D.  78 ;  Midland  Coaly  Sfc. 
Co.,  (1895)  1  Ch.  267.  Leave  to  appeal  is  necessary  in  some  cases. 
Securities  Insurance  SoCy  (1894)  2  Ch.  410. 

Where  an  arrangement  was  approved  by  a  meeting  of  policy  holders 
and  sanctioned  by  the  Court,  it  was  held  that  it  did  not  touch  a  policy 
holder  whose  daim  had  matured.  Sovereign  Life  v.  Doddy  (1892) 
2  Q.  B.  573.  Where  a  meeting  of  unsecured  creditors  was  convened, 
a  person  having  a  contingent  daim  was  held  boimd.  Midland,  Sfc,  Co., 
(1895)  1  Ch.  267. 

As  to  the  effect  on  insurances  of  deposits,  see  Murdoch  v.  Heathy 
80  L.  T.  50. 

After  some  considerable  doubt  had  been  entertained  on  the  question,  Foreign  and 
it  has  now  been  decided  by  the  Judicial  Committee  of  the  Privy  Council  ^  ^ 
that  the  Act  of  1870  does  not  apply  to  the  colonies,  and  therefore  that 
a  scheme  imder  the  Act  sanctioned  by  an  English  Court  is,  quoad  the 
colonies,  a  proceeding  in  a  foreign  Court  and  cannot  be  pleaded  by  the 
company  in  a  colonial  Court  as  a  defence  to  an  action  by  a  non- 
assenting  colonial  creditor  for  the  full  amount  of  his  daim.  New 
Zealand  Loan,  Sfc,  Co,  v.  Morrison,  (1898)  A.  C.  349.  In  that 
case  the  company  was  incorporated  in  England  imder  the  English 
Companies  Acts,  with  its  head  office  in  England,  but  carried  on  biisiness 
in  the  Australian  colonies.  Lord  Davey,  in  delivering  the  judgment 
of  the  Committee,  said :  '^  Their  Lordships  do  not  think  that  the 
Arrangement  Act  of  1870,  when  read  by  itself  and  detached  from  the 
other  Companies  Acts,  does  either  by  express  words  or  by  necessary 
implication  extend  to  the  colonies.  That  Act,  however,  cannot  be 
regarded  by  itself,  but  is  only  one  of  a  collection  of  Acts  together 
containing  the  statutory  law  relating  to  joint  stock  companies  in  the 
United  Kingdom,  which  are  compendioudy  referred  to  as  the  Com^* 
panics  Acts,  and  ordered  to  be  read  together.  It  is  impossible  to 
contend  that  the  Companies  Acts  as  a  whole  extend  to  the  colonies  or 
are  intended  to  bind  the  Colonial  Courts.  The  colonies  possess,  and 
have  exercised  the  power  of  legislating  on  these  subjects  for  them- 
selves, and  there  is  every  reason  why  legislation  of  the  United  Kingdom 
should  not  unnecessarily  be  held  to  extend  to  the  colonies,  and  thereby 
overrule,  qualify^  or  add  to  their  own  legislation  on  the  same  subject. 
It  is  quite  true  that  the  provisions  of  the  Arrangement  Act  are 
expressed  to  extend  to  all  creditors,  and  so  they  do,  to  foreign  as  well 
as  colonial  creditors,  but  only  when  their  rights  are  in  question  in  the 
Courts  of  the  United  Kingdom." 

As  regards  creditors  suing  in  a  foreign  country,  the  above  and  other 
observations  in  the  same  judgment  accord  with  what  was  stated  in  the 
seventh  edition  of  this  work,  viz.,  that  a  discharge  imder  an  arrange- 
ment here  would  not,  in  the  case  of  a  debt  contracted  or  to  be  paid  in 
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a  foreign  country,  prevent  the  creditor  from  suing  in  such  countiy 
{Smith  T.  Buchanan^  1  East,  6),  even  though  the  company  were 
domiciled  here.  Gihhs  v.  La  SocUti  des  Mitaux,  25  Q.  B.  D.  399. 
The  authority  of  the  case  last  cited  was  recognised  in  the  Privy 
Council  in  New  Zealand  Loan,  Sfc.  Co,  v.  Morrison,  supra. 

It  is  not  at  all  uncommon  for  a  company  to  go  into  voluntary  liqui- 
dation for  the  express  purpose  of  carrying  out  an  arrangement  under 
the  Act  of  1870.  Thus,  a  company  may  be  carrying  on  a  sound  and 
improving  business,  and  may  be  but  little  indebted,  except  to  deben- 
ture holders,  say  for  100,000/.  These  debentures  may  be  about  all 
due,  and  it  may  be  known  that  a  considerable  minority  would  object 
to  any  renewal.  This  being  so,  it  may  be  considered  expedient  to  pass 
a  resolution  for  winding-up,  and  then  to  proceed  under  the  Act  to 
adopt  a  scheme  for  postponing  the  time  for  payment,  or  for  converting 
the  debentures  into  debenture  stock,  and  then  to  stay  the  winding-up. 
Further,  there  are  cases  in  which  a  company  not  registered  under  the 
Act  of  1862  may  find  it  expedient  to  register  under  that  Act,  and  then 
pass  a  resolution  for  winding-up,  and  then  proceed,  under  the  Act  of 
1870,  to  effect  an  arrangement  with  its  creditors.  By  registering,  the 
power  to  wind  up  voluntarily  and  take  advantage  of  the  Act  of  1870 
arises.  And  where  an  unregistered  company  is,  under  Part  YIIL  of 
the  Act  of  1862,  ordered  to  be  wound  up  compulsorily,  the  Act  of  1870 
is  thereby  rendered  available  as  regards  such  company. 


Bule  77  of  the  Companies  (Winding-up)  Bules,  1903,  provides  as 
follows : — 


Report  by 
official 
receiver  on 
arrangements 
and  com- 
promiaee. 


77.  In  a  winding-up  bff  the  Ckmrt,  if  application  is  made  to  the  Conri  to  aanotioo 
anj  oompromiae  or  arrangement,  the  Court  maj,  before  giving  ita  sanction  thereto, 
hear  a  report  by  the  official  receiver  as  to  the  terms  of  the  scheme  and  as  to  the 
conduct  of  the  directors  and  other  officers  of  the  company,  and  as  to  any  oUier 
matters  which  in  the  opinion  of  the  official  receiver  or  the  Board  of  Trade  ought  to 
be  brought  to  the  attention  of  the  Ck)urt.  The  report  shall  not  be  placed  upon  the 
file  unless  and  until  the  Court  shall  direct  it  to  be  filed. 


Reduction  of 
fees. 


The  report  as  appears  above  is  only  to  be  considered  in  the  case  of 
a  compulsory  winding-up. 

As  to  the  reduction  of  the  fees  payable  to  the  official  receiver  as 
liquidator  or  provisional  liquidator  in  case  of  reconstructions  or  schemes 
of  arrangement,  see  order  of  Lord  Chancellor  of  2nd  December,  1903, 
in  Appendix  B. 
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In  the  High  Ct  of  Justice.  Pom  858. 

(Ck)8  Winding-up.)  Summons  for 

Mr.  Justice  [Byrne  or  Buckley].  meetings. 

In  the  matter  of  the  Cbs  Acts,  1862  to  1900,  and 
In  the  matter  of  the  Joint  Stock  Cos  Arrangement  Act,  1870| 

and 

In  the  matter  of  the Coy,  Limtd. 

[^Formal  parts.'] 
that  the  applicant  may  be  directed  to  convene  separate  meetings  of  the 
Instate  what,  e.y.,  (1)  of  the  debenture  holders,  (2)  of  the  imsecured 
creditors,  and  (3)  of  the  contributories  of  the  abore-named  coy]  for 
the  purpose  of  [^state  purpose,  e.g.,  considering  and,  if  thought  fit, 
approving  a  scheme  of  arrangement  proposed  to  be  made  between 
such  debenture  holders  and  creditors  and  the  coy]»  and  that  the 
applicant  may  be  directed  to  convene  the  same  in  manner  following 
[_state  how]y  or  in  such  other  manner  as  the  Ct  may  direct,  and  that  a 
chairman  of  the  sd  meetings  may  be  appointed,  and  may  be  directed 
to  report  the  result  thof  to  the  Ct. 

See  obeeiTations,  mpra,  as  to  the  title. 

If  a  redaction  of  capital  is  involved,  the  petition  should  be  intituled  in  the  matter 
of  the  Act  of  1867  and  of  that  of  1877,  if  applicable.  Cooper,  Cooper  ^  Johnson, 
Limtd.,  W.  N.  (1902)  199. 

As  to  afRdavit  in  support,  see  iupra,  p.  843. 

Whether  the  winding-up  is  compulsory,  under  supervision,  or  voluntary,  an 
originating  summons  [Form  707]  is  required. 


Upon  the  applicon  of  A.  and  B.,  the  joint  liqrs  of  the  above-named   Form  864. 
coy,  and  upon  hearing  the  solor  for  tho  applicants,  and  upon  reading  q^^jj^. 

the  order  to  wind  up,  &c.,  the  afEt  of  the  sd  A.,  filed  the day  of  meetings  and 

,  and  the  exhibit  A.  therein  referred  to  (being  the  scheme  of  *^^«*8o- 

reconstruction  and  arrangement  hnftr  mentd).  It  is  ordered  that  the 
applicants  do  convene  separate  meetings  of  (1)  the  creditors,  (2)  the 
debenture  holders,  and  (3)  the  contributories  of  the  above-named  coy, 

[to  be  held  at ,  on  the day  of  ,  19 — ,  at  two  o'clock, 

three  o'clock,  and  four  o'clock  in  the  afternoon  resply,]  for  the  purpose 
of  considering  and,  if  thought  fit,  approving  a  scheme  of  reconstruc- 
tion and  arrangement  to  be  made  between  such  creditors  and  debenture 
holders  and  the  sd  coy  and  its  creditors,  and  it  is  ordered  that  at  least 
seven  [now  generally  ten  or  fourteen']  days  before  the  day  appointed  for 
such  meetings  an  advertisement  convening  the  same,  and  stating  that 
a  copy  of  the  scheme  can  be  seen  at  the  office  of  the  solors  for  the 
applicant  and  the  sd  liqrs,  be  inserted  once  in  the  London  Gazette  and 
once  in  each  of  the  following  newspapers.  Times,  Standard,  Daily 
News,  and  Daily  Telegraph ;  and,  in  addition,  that  [at  least  seven  days 
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(or,  as  may  be,  ten  or  fourteen)  before  the  day  appointed  for  such 
meetings]  circular  letters  to  the  same  effect,  together  with  a  proper 
form  of  proxy  and  a  print  of  the  sd  scheme,  be  sent  to  each  of  the  ed 
creditors,  debenture  holders,  and  contributories  resply  whose  addresses 
are  known  to  the  sd  applicants.  And  this  Ct  doth  hby  appoint  the  sd 
B.,  or  failing  him,  N.,  the  senior  off  recr,  chairman  of  the  sd  several 
meetings;  and  that  the  sd  chairman  do  report  the  result  of  the  sd 
meetings  to  the  Ct. 

The  above  order  fixes  the  day  and  place  and  time  for  the  meetingB ;  but  tliifi  is 
not  usual. 

Sometimes  A.  is  appointed  ohairman,  and,  failing  him,  B. 

Sometimes  the  order  is  that  the  liquidator  be  at  liberiy  to  call  the  meetings,  bat 
that  is  not  correct,  as  under  this  Act  the  Court  is  to  '*  order  that  a  meeting  «A«^ 
be  summoned/'    See  supra. 

For  order  when  one  liquidation  only  (in  England),  and  many  creditors  abroad, 
and  for  telegraphing  proxies,  see  order  of  May,  1893,  and  EngUshy  Scotiith  tmd 
Auitralian  Chartered  Bank,    But  see  New  Zeakmdy  ^.  Co.  v.  MorrieoHf  supra. 


Form  866. 

Meetings  to 
be  conyened 

(1)  by  deben- 
ture holders, 

(2)  by  liqui- 
dator. 


Upon  the  applioon  by  originating  summons,  dated  9th  Dec.  1895, 
of  the  A.  Corporation,  Limtd,  creditors  and  debenture  holders  of  the 
above-named  coy,  and  upon  hearing  the  solors  for  the  applicants  and 
for  the  off  recr  and  liqr  of  the  above-named  coy,  and  upon  reading  the 
order  to  wind  up  dated,  &c.,  and  the  afft  of  0.  filed,  &c.,  and  the  exhibit 
therein  referred  to  (being  the  scheme  of  arrangement  hnftr  mentd).  It 
is  ordered  that  the  applicants  do  forthwith  convene  a  meeting  of  the 
debenture  holders  of  the  above-named  coy,  and  that  the  sd  off  recr  and 
liqr  do  forthwith  convene  a  separate  meeting  of  the  unsecured  crediton 
of  the  sd  coy,  such  meetings  to  be  held  for  the  piirpose  of  considering 
and,  if  thought  fit,  approving  (with  or  without  modification)  a  scheme 
of  arrangement  proposed  to  be  made  between  the  sd  coy  and  its  credi- 
tors, such  meetings  to  be  held  in  London  on  Monday,  the  2drd  of  Dec 
1895.  And  it  is  ordered  that  an  advertisement  convening  the  ed  meet- 
ings and  stating  that  a  copy  of  the  scheme  can  be  seen  at  the  office  of 
the  solors  for  the  applicants  and  of  the  solors  for  the  sd  off  recr  and 
liqr  be  inserted  in  the  London  Gazette  on  the  17th  of  Dec.  1895,  and  in 
each  of  the  following  newspapers,  namely,  The  Times  and  The  Morning 
Advertiser,  not  later  than  Saturday,  the  14th  of  Dec.  1895.    And  it  is 

ordered  that  in  addition  to  the  sd  advertisements  [at  least days 

before  the  day  appointed  for  such  meetings]  a  circular  letter  convening 
the  sd  meetings  and  inclosing  a  print  of  the  sd  scheme  of  arrangement 
and  a  proper  form  of  proxy  be  sent  to  each  of  the  sd  debenture  holdeis 
and  unsecured  creditors  of  the  sd  coy,  whose  addresses  are  resplj 
known  to  the  applicante,  as  trustees  for  the  debenture  holders,  and  to 
the  sd  off  recr  and  liqr  of  the  sd  coy,  and  it  is  ordered  that  W.  be 
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appointed  chairman  of  the  sd  meeting  of  debenture  holders,  and  that 
0.,  assistant  off  recr,  be  appointed  chairman  of  the  sd  meeting  of 
secured  creditors,  and  that  the  sd  W.  and  the  sd  0.  do  resply  report 
the  result  of  the  sd  meetings  to  the  Ct.  Hounslow  Brewery  Co.,  Hood, 
Beg.,  12th  Dec.  1895. 

See  another  Form,  Santa  Fi  Co.y  Form  819,  6th  edit,  hereof. 


Upon  motion  by  counsel  for  H.  the  liqr  of  coy,  and  upon  reading   Porm  866. 
the  affirmation  of  liqr,  filed,  &c.,  and  the  exhibits  therein  referred  to,  ^~l    ^ 
Order  that  the  sd  H.  do  convene  separate  meetings  of  the  holders  of  meetiDgs 

the  100,000/.  6  p.c.  debentures  of  the  sd  coy,  and  of  the  holders  of  ^"^*ad- 
y  vertiaement. 

the  50,000/.  8  p.c.  debentures  of  the  sd  coy  for  the  purpose  of  con- 
sidering and,  if  thought  fit,  approving  the  scheme  of  arrangement 
referred  to  in  the  sd  affirmation ;  and  let  the  sd  H.  give  at  least 
seven  dear  days'  notice  to  each  of  the  sd  debenture  holders  by  letter, 
enclosing  a  copy  of  the  sd  scheme,  and  stating  the  time  and  place 
of  meeting,  and  the  object  for  which  the  meeting  is  to  be  held,  and 
appoint  H.  chairman,  and  order  him  to  report  the  result  to  judge.  Re 
Harris,  ^c,  Co.,  Chitty,  J.,  19  June,  1888,  B.  65. 

In  the  above  case  it  will  be  observed  that  there  was  no  advertisement,  the 
addresses  of  all  the  debenture  holders  being  known.  In  like  manner,  there  was  no 
advertisement  in  London,  ^.  Co.,  Malins,  V.-C,  10  July,  1879. 


(^TitU,  Sfc,  eee  Form  853.)  Porm  867. 


Hew  Zealand  Loan  and  Mercantile  Agency  Coy,  Limtd.  Advertise- 

ment. 
Notice  is  hby  given,  that  by  an  order  dated  the  1 1th  day  of  Jan.  1894, 

Mr.  Eeg. has  directed  separate  meetings  of  (1)  the  holders  of  the 

consolidated  4  p.c.  debenture  stock  of  the  coy  covered  by  the  trust 

deed  dated  4th  Aug.  1892  ;  (2)  the  remaining  creditors  of  the  sd  coy 

(other  than  the  holders  of  the  consolidated  4  p.c.  debenture  stock 

of  the  1892  issue,  and  their  trustees,  and  other  than  the  creditors 

referred  to  in  clause  9  of  the  scheme  of  arrangement  hnf ter  mentd) ; 

and  (3)  the  contributories  of  the  sd  coy,  for  the  ppse  of  considering 

and,  if  thought  fit,  approving  with  or  without  modification  a  scheme 

of  arrangement,  dated  the  9th  Jan.  1894,  proposed  between  the  coy 

and  the  sd  debenture  stock  holders  and  other  creditors  (other  than  as 

afsd),  to  be  held  on  Tuesday,  the  20th  day  of  Feb.  1894,  at  the  Cannon 

Street  Hotel,  Gannon  Street,  in  the  city  of  London,  England,  as  regards 

the  meeting  of  the  sd  debenture  stock  holders  at  3.15  o'clock  in  the 

afternoon,  as  regards  the  meeting  of  the  sd  creditors  at  1 1  o'clock  in 

the  forenoon,  and  as  regcurds  the  meeting  of  the  sd  contributories  at 

2.15  o'clock  in  the  afternoon,  at  which  place  and  respective  times  all 
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tlie  afsd  debenture  stock  holders,  creditors,  and  contributories  are 
requested  to  attend.    A  copy  of  the  sd  scheme  of  arrangement  can  be 

seen  at  the  ofioe  of  the  coy, Street,  London,  E.G.,  at  any  time 

between  the  hours  of  10  and  2,  on  any  weekday  prior  to  the  day  of 
the  sd  meetings.  The  sd  debenture  stock  holders,  creditors,  and 
contributories  may  attend  such  meetings  resply,  and  yote  in  person  or 
by  proxy,  provided  that  all  proxies  given  by  the  sd  debenture  stock 
holders,  creditors,  and  contributories  resident  in  the  United  Kingdom, 
or  within  the  continent  of  Europe,  are  deposited  with  the  Off  Recr  in 
Cos  Liquidation.  33,  Carey  Street,  Lincoln's  Lm,  in  the  county  of 
London,  not  later  than  noon  on  Friday,  the  16th  day  of  Feb.  1894. 
The  Ct  has  appointed  C.  J.  S.  the  off  recr  and  prov  liqr  of  the  coy  to 
act  as  chairman  of  the  sd  meetings.  The  above-mentd  scheme  will  be 
subject  to  the  subsequent  approval  of  the  Ct. 
Dated  the  20th  day  of  January,  1894. 

C.  J.  S.,  Off  Recr  and  Prov  Liqr  of  the  sd  Coy. 

Sometimes  the  advertiBement  contains  some  such  words  as  the  following: — 
**  Pursuant  to  the  said  scheme,  the  three  first  directors  of  the  new  company  are  to 
be  selected  at  the  said  meeting  of  the  holders  of  debentures,  and  debenture  holdeia 
attending  that  meeting  will  have  to  produce  their  debentures."  Dominum  of 
CanadOy  ^.  Co.,  Ap.  1886. 

Form  868.  {Title,  ^c.) 

Another.  Notice  is  hby  given  that  by  an  order,  dated  the  25th  day  of  March, 

1896,  made  in  the  above  matters,  Mr.  Hegr  Hood  has  directed  separate 
meetings  (1)  of  the  holders  of  the  730,000/.  of  6  p.c.  debentures  of  the 
sd  coy,  and  (2)  of  the  contributories  of  the  sd  coy,  for  the  purpose,  &c. 
The  undersigned  S.  has  been  appointed  to  act  as  chairman  of  the  sd 
meetings.  Every  holder  of  debentures  desiring  to  attend  and  vote 
personally  or  by  proxy  at  the  meeting,  must  either  produce  his  deben- 
tures at  the  meeting,  or  he  may  deposit  his  debentures  with  the  L.  and 
C.  Banking  Coy,  Limtd,  21,  Lombard  Street,  London,  or  any  other 
banker  in  Great  Britain  or  Lreland,  in  exchange  for  a  receipt  for  the 
debentures  stating  the  name  and  address  of  the  depositor  and  the  dis- 
tinguishing numbers  and  face  value  of  his  debentures.  Such  receipt 
must  be  deposited  not  later  than  Thursday,  the  18th  day  of  June,  1896, 
at  noon,  at  the  L.  and  C.  Banking  Coy,  Limtd,  21,  Lombard  Street, 
London,  E.C.,  when  an  attendance  certificate  and  a  voting  talon  will 
be  given,  entitling  the  person  depositing  the  debentures  to  attend  and 
vote  in  respect  of  such  debentures  at  the  sd  meeting  and  any  adjourn- 
ment thof ,  and  on  any  poll  taken  in  consequence  thof .  After  the  trans- 
action of  the  business  at  the  meeting  or  any  adjournment  thof,  the 
receipt  for  the  debentures  deposited  will  be  returned  upon  surrender 
of  the  attendance  certificate.    Debenture  holders  and  contributoriee 
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may  vote  either  in  person  or  by  proxy.  Forms  for  the  appointment  of 
a  proxy  can  be  obtained  at  the  office  of  the  liqr,  at,  &c.,  or  at  the  L. 
and  0.  Banking  Coy,  Limtd.  Debenture  holders  and  contributories, 
whether  individuals  or  corporations,  may  appoint  as  their  proxy  any 
debenture  holder  or  contributory  resply  entitled  to  vote  in  his  own 

right.    Proxies  must  be  lodged  with  the  Yolimtary  Liqr  at E.G., 

not  later  than  noon,  on  Tuesday,  the  30th  day  of  June,  1896. 

C.  J.  S.,  Voluntary  Liqr. 
Dated  this  29th  day  of  May,  1896. 

Where  the  debentures  are  to  bearer,  a  deposit  is  sometiines  required  as  follows : — 
**  Debenture  holders  attending  the  said  meeting  of  debenture  holders  must  produce 
their  debentures,  and  shareholders  holding  share  warrants  to  bearer  must  produce 
their  share  warrants  at  the  meeting  of  contributories."  TTest  Indian,  ^r.,  18  July, 
1892.  Or  '*  The  prior  lien  bondholders  and  debenture  holders  desiring  to  attend  or 
vote  by  proxy  at  the  meetingfs  must  on  or  before  Saturday,  the  20th  day  of  October, 
1894,  deposit  their  bonds  or  debentures  respectively,  as  the  case  may  be,  with  the 
company's  bankers,  the  London  Joint  Stock  Bank,  Limited,  Princes  Street,  Man- 
sion House,  E.G.,  where  lists  and  proxy  forms  can  be  obtained.  The  bankers' 
certificate  of  deposit  will  entitle  the  holder  to  attend  and  vote  in  respect  of  the 
prior  Hen  bonds  and  debentures  so  deposited  at  the  meetings  of  prior  lien  bond- 
holders and  debenture  holders  respectively,  and  any  adjournment  thereof,  and  any 
poll  to  be  taken  in  consequence  thereof,  and  after  the  transaction  of  the  business  of 
the  meeting  the  prior  lien  bonds  and  debentures  respectiyely  will  be  returned  upon 
the  surrender  of  the  certificate."  Oreat  Southern  of  Spain  RaiL  Co,,  4th  October, 
1894. 


{Title,  ^c,  8ee  Form  853.)  Porm  869. 

Mortgage  Insurance  Corporation,  Limtd.  Another. 

Notice  is  hby  given  that  by  an  order  dated  the  18th  Nov.  1895,  made 
in  the  above  matter  by  Mr.  Eegr  Hood,  F.  and  N.,  the  liqre  of  the 
above-named  corporation,  were  ordered  to  convene  five  several  meeting^ 
of  the  classes  of  creditors  and  contributories  of  the  corporation 
specified  in  the  schedule  hto,  for  the  purpose  of  considering  and,  if 
thought  fit,  approving,  with  or  without  modification,  a  scheme  of 
arrangement  proposed  to  be  made  between  the  sd  corporation  and  the 
ed  several  classes  of  creditors  thof ,  a  copy  of  which  scheme  can  be  seen 

at  the  office  of  the  liqr's  solors,  Messrs.  A.,  B.  and  C,  of ,  in  the 

city  of  London,  prior  to  the  day  of  the  meetings,  and  that  such 
meetings  resply  will  be  held  at,  &c.,  on  Friday,  the  6th  day  of  Dec. 
1895,  at  the  several  times  specified  in  the  sd  schedule,  at  which  times 
and  place  all  the  sd  classes  of  creditors  and  contributories  are  requested 
to  attend.  The  sd  creditors  and  contributories  may  attend  such 
meetings  resply  and  vote  either  in  person  or  by  proxy,  but  no  contri- 
butory shall  give  a  proxy  except  to  another  contributory,  and  no 
creditor  shall  give  a  proxy  except  to  another  creditor.    In  the  case  of 
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joint  creditors  or  joint  contributories,  any  one  of  such  joint  creditors 
or  joint  contributories  may  vote  or  give  a  proxy.  Policy  holders 
attending  the  meetings  must,  if  required  by  the  liqr  or  the  chairman 
of  the  meeting,  produce  their  policies  before  voting.  The  sd  order 
directs  that  the  sd  N.,  and  failing  him  the  sd  F.,  be  chairman  of  sudi 
meetings,  and  that  such  chairman  is  to  report  the  result  thof  to  the  Ct. 
Dated,  &c. 

H.  H.,  Eegr  Cos  Winding-up. 

X.  X.,  Solors  to  the  sd  F.  and  N. 

SOHEDTTLX. 


Contributories  and  Classes  of  Creditors. 


TfmA  Appolnfted  f or 
Meeting  on  6Ui  Dec.  1806. 


1.  Holders  of  policies  of  the  corporation,  other  than  mortgage 

policies  and  capital  redemption  fond  policies 

2.  Secured  creditors  of  the  corporation,  other  than  the  holders 

of  capital  redemption  fond  policies   

3.  Holders  of  mortgage  policies  of  the  corporation 

4.  TJnsecnred  creditors  of  the  corporation,  other  than  policy 

holders  and  creditors  in  respect  of  salaries,  wages,  and 

office  rent  and  expenses 

6,  Ckmtributorics 


at  11.0  a.m. 

at  12.30  p.m. 
at  1.30  p.m. 


at  3.0  p.m. 
at  4.0  p.m. 


Mortgage  Insurance  Corporation^  Hood,  Hegr. 

See  Forms  822  and  823,  in  6th  ed.,  for  notices  in  case  of  insoianee  and  c^aanntee 
companies. 


Form  860. 

Another 
(colonial 
creditors). 


{Title  as  in  Form  ^bZ,) 

English,  Boottish  and  Australian  Chartered  Bank. 

Notice  is  hby  given,  that  Mr.  Eegistrar has  directed  separate 

meetings  of  (1)  the  creditors  of  the  aboye-named  bank  (other  than 
the  Govemment,  the  holders  of  bank  notes,  and  creditors  entld  in 
respect  of  rates,  taxes,  wages,  and  other  claims,  if  any,  payable  in 
full  or  in  priority  in  the  winding-up  of  the  bank),  and  (2)  of  the  con- 
tributories of  the  sd  coy,  for  the  purpose  of  considering  and,  if  thought 
fit,  approving  with  or  without  modification,  a  scheme  of  arrangement 
proposed  between  the  sd  coy  and  its  creditors  other  than  as  afsd,  and 
which  scheme  is  dated  the  1 7th  day  of  May,  1893,  whereof  a  copy  can 
be  seen  at  the  offices  of  the  bank  in  London,  Edinburgh,  Melbourne, 
Sydney,  Adelaide,  and  Brisbane  between  the  hours  of  ten  and  four  on 
each  week  day  prior  to  the  day  of  meeting,  and  that  such  meetings 
will  resply  be  held  on  Monday,  the  12th  day  of  June,  1893,  at  12  o'clodc 
at  noon  for  the  sd  creditors,  and  at  2.30  o'clock  in  the  afternoon  for  the 
sd  contributories,  at,  &c.,  in  the  city  of  London,  England,  at  which 


Digitized  by 


Google 


ARRANGEMENTS — ^FORMS.  855 

tiine  and  place  all  tlie  afsd  creditors  and  contribntories  are  requested 
to  attend. 

The  sd  creditors  and  contribatories  may  attend  sucli  meetings  and 
vote  in  person^  or  by  proxy,  provided  tbat  all  proxies  given  by  creditors 
and  contribntories  in  Europe  or  elsewhere  than  in  Australia  must  be 
deposited  at  the  offices  of  the  bank,  situated  at  38,  Lombard  Street, 
London,  or  at  64,  Queen  Street,  Edinburgh,  not  later  than  three  days 
before  the  holding  of  the  sd  meeting. 

All  proxies  given  by  creditors  in  Australia  must  be  deposited  at  the 
head  offices  of  the  bank,  viz.,  either  Melbourne  or  Sydney,  not  less 
than  three  days  prior  to  the  date  of  the  sd  meetings.  Particulars  of 
proxies  so  deposited  in  Melbourne  and  Sydney,  sufficient  to  enable 
them  to  be  used  at  the  sd  meetings,  will  be  sent  by  telegram  to  the 
off  recr  and  prov  liqr.  The  Ct  has  appointed  S.,  the  off  recr  and 
prov  liqr,  to  act  as  chairman  of  the  sd  meetings. 

The  above  scheme  will  be  subject  to  the  subsequent  approval  of 
theCt. 

Dated  this  31st  day  of  May,  1893. 

A.  and  B., Buildings,  London, 

Solors  for  the  sd  0.  J.  S.,  the  Off  Eecr  and  Prov  Liqr  of  the  sd  Bank. 

See  JBnglishy  SeoUish  and  Australian  Chartered  Bank,  (1893)  8  Gh.  385,  in  which 
it  was  held  that  the  telegram  sent  as  mentioned  in  the  above  was  sufficient  to  enable 
the  proxy  here  to  vote.  But  see  New  Zealand^  ^e.  Co,  v.  Morrison,  (1898)  A.  0.  349, 
as  to  colonial  creditors  not  being  bound  in  the  colony. 


In  the  High  Ct  of  Justice.  Form  861. 

(Cos  Winding-up.)  ^^^^ 

Mr.  Justice  Buckley. 

Li  the  matter  of  the  Cos  Acts,  1862  to  1900,  and 
In  the  matter  of  the  Joint  Stock  Cos  Arrangement  Act,  1870, 

and 

In  the  matter  of ,  Limtd. 

Notice  is  hereby  given,  that  Mr.  Registrar  Qiffard  has  by  an  order 
dated  the  7th  day  of  Oct.  1903,  directed  separate  meetings  of — 

(1 )  The  holders  of  first  mortgage  debenture  stock  of  the  above-named 
coy  secured  by  the  trust  deed  dated  the  12th  Oct.  1898. 

(2)  The  holders  of  second  mortgage  debenture  stock  of  the  above- 
named  coy  secured  by  the  trust  deed  dated  Ist  July,  1899. 

(3)  The  unsecured  creditors  of  the  sd  coy  other  than  the  holders  of 
first  mortgage  debenture  stock  and  second  mortgage  debenture  stock 
and  their  trustees. 

(4)  The  holders  of  preference  shares  of  the  sd  coy ;  and 

(5)  The  holders  of  ordinary  shares  of  the  sd  coy  for  the  purpose  of 
considering  and,  if  thought  fit,  approving  with  or  vdthout  modifications 
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a  scheme  of  arrangement  proposed  to  be  made  between  the  coj,  its 
creditors,  and  shareholders. 

Such  meetings  will  be  held  at ,  in  the  city  of  London,  on  the 

26th  day  of  Oct.  1903,  as  regards  the  meeting  of  the  sd  holders  of  first 
mortgage  debenture  stock  at  1 1  o'clock  in  the  forenoon,  as  regards  the 
meeting  of  the  sd  holders  of  second  mortgage  debenture  stock  at  12 
o'clock  noon,  as  regards  the  meeting  of  the  sd  unsecured  creditors  at 
4  o'clock  in  the  afternoon,  as  regards  the  meeting  of  the  sd  holders  of 
preference  shares  at  2  o'clock  in  the  afternoon,  and  as  regards  the 
meeting  of  the  sd  holders  of  ordinary  shares  at  3  o'clock  in  the  after* 
noon.  At  which  place  and  respective  times  all  the  aforesaid  holders  of 
first  and  second  mortgage  debenture  stock,  unsecured  creditors,  ar 
holders  of  preference  and  ordinary  shares  are  requested  to  attend. 

A  copy  of  the  sd  scheme  of  arrangement  can  be  seen  at  my  ofEbta, 
No.  58,  Coleman  Street,  London,  E.C.,  at  any  time  between  the  hours 
of  10  o'clock  and  2  o'clock  on  any  week  day  prior  to  the  day  of  the  sd 
meetings. 

Creditors  and  the  sd  holders  of  preference  and  ordinaiy  shares  may 
attend  such  meetings  respeedvely  and  yote  in  person  or  by  proxy,  pro- 
Tided  that  all  proxies  given  by  the  sd  debenture  stockholders,  creditors 
and  contributories  resident  in  the  United  Kingdom  or  within  the 
continent  of  Europe  are  deposited  with  me  not  later  than  twenty-four 
hours  before  the  time  fixed  for  holding  the  meeting  at  which  they  are 
to  be  used. 

The  Ct  has  appointed  me,  the  liqr  of  the  coy,  to  act  as  chairman  of 
the  sd  meetings. 

The  above-mentd  scheme  will  be  subject  to  the  subsequent  approval 
of  the  Ct. 

Dated  the  15th  day  of  Oct.  1903. 

,  volimtary  liqr  of  the  sd  coy. 


Form  862.       Li  the  High  Ct  of  Justice. 
J^^^  (Cos  Winding-up.) 

Mr.  Justice  Wright. 

In  the  matter  of  the  Cos  Acts,  1862  to  1900,  and 
Li  the  matter  of  the  Joint  Stock  Cos  Arrangement  Act,  1870, 

and 
Li  the  matter  of  the  North  West  Argentine  Railway  Coy,  Limtd. 
Notice  is  hby  given  that  by  an  order  of  the  Ct  dated  the  31st 
January,  1901,  J.  K.  and  L.  M.,  the  joint  liqrs  of  the  above-named 
coy,  were  directed  to  convene  separate  meetings  of — 

1.  The  holders  of  preferred  shares  issued  by  the  above-named  coy, 
and 

2.  The  holders  of  deferred  shares  issued  by  the  above-named  coy 
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for  the  purpose  of  considermg,  and  if  thought  fit  approving,  with  or 
without  modification,  a  scheme  of  arrangement  proposed  to  be  made 
between  the  coy  and  the  sd  respective  classes  of  shareholders,  which 
scheme  is  as  follows : — 

That  certain  income  debenture  stock  of  the  Cordoba  Central  Bailwaj 
Coy,  Limtd,  to  the  nominal  amoimt  of  310,000/.,  representing  the 
surplus  assets  of  the  above-named  coy  after  providing  for  the  payment 
in  full  of  the  debts  and  liabilities  of  the  coy  be,  subject  to  such  pro- 
vision as  may  be  required,  as  hereinafter  mentioned,  for  the  costs  of 
and  incidental  to  the  winding-up,  and  of  these  proceedings,  including 
the  remuneration  of  the  liquidators  not  already  provided  for,  dis- 
tributed among  the  shareholders  otherwise  than  in  accordance  with 
their  rights  as  defined  by  the  constitution  of  the  coy,  namely,  as  to 
100,000/.  to  be  distributed  pari  passu  among  the  class  of  holders  of 
deferred  shares,  and  as  to  the  balance,  viz.: — 210,000/.,  or  so  much 
thereof  as  remains  after  providing  for  the  costs  and  remuneration 
above  referred  to,  to  be  distributed  pari  passu  among  the  class  of 
holders  of  preferred  shares. 

Such  meetings  will  be  held  on  Thursday,  the  14th  day  of  February, 
1901,  at  Winchester  House,  Old  Broad  Street,  London,  E.G.,  at  the 
following  times,  viz. :  — 

The  meeting  of  holders  of  preferred  shares  at  2.15  in  the  afternoon. 

The  meeting  of  holders  of  deferred  shares  at  2  in  the  afternoon,  at 
which  time  and  place  such  shareholders  are  respectively  requested  to 
attend. 

Shareholders  may  attend  such  meetings  respectively,  and  vote  either 
in  person  or  by  proxy. 

Forms  of  proxy  may  be  obtained  at  the  offices  of  the  liquidator 

A.  B.,  at Street,  London,  E.G.,  on  any  week-day  between  the 

hours  of  10  A.M.  and  5  p.m.  prior  to  the  day  appointed  for  holding  the 
sd  meetings. 

The  order  appoints  J.  K.,  or  failing  him  L.  M.,  to  act  as  chairman 
of  the  sd  meetings,  and  directs  the  chairman  to  report  the  result  of 
such  meetings  to  the  Court. 

Dated  this  1st  day  of  February,  1901. 

& , Street,  London,  E.G., 

Witness .  Solors  for  the  sd  liqrs. 

The  scheme  above  set  forth  was  eanctioned  in  due  coarse.  The  parties  had 
endeavoored  to  carry  the  scheme  out  without  the  assistance  of  the  Court  (see  North 
West  Argentine  Rail.  Co.^  (1900)  2  Ch.  882) ;  hut  the  Court  held  that  the  scheme  was 
irreg^ular,  inasmuch  as  it  provided  for  a  distribution  of  the  assets  otherwise  than  in 
accordance  with  the  leg^l  rights  of  the  parties,  i.e.,  gave  the  preference  share- 
holders about  13,000/.  more  than  their  proper  proportion.  See  Griffith  v.  Paget 
(1877),  6  C.  D.  894.  Hence  the  subsequent  application  to  the  Court  under  the  Act 
of  1870,  and  sect.  2i  of  the  Act  of  1900. 
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Form  863. 

DebeDtuie 
Btookinnew 
oompany  for 
ezifltiiig 
debentures ; 
shares  not 
folljpaid 
for  existing 
shares. 


Arrangements  for  Transfer  to  New  Company. 

Imperial  Ppty  Investment  Coy,  Limtd. 

(Below  referred  to  as  the  present  coy.) 

Scheme  of  Arrangement. 

1.  A  new  coy  sliall  be  incorporated  under  the  Cos  Acts,  1862  to  1893, 
as  a  coy  limtd  by  shares.  The  name  of  the  new  coy  shall  be  Imperial 
Ppty  Investment  Coy,  Limtd,  or  if  any  difficulty  arises  as  to  registering 
under  that  name  then  such  other  name  as  the  liqr  of  the  present  coy 
shall  select.  The  noq^inal  capital  of  the  new  coy  shall  be  250,000/., 
divided  into  25,000  preference  shares  of  bL  each,  and  25,000  ordinary 
shares  of  5/.  each.  The  sd  preference  shares  shall  confer  on  the 
holders  the  right  to  be  pd  out  of  the  profits  of  each  year  available  for 
dividend  a  preferential  dividend  for  such  year  at  the  rate  of  5/.  p.cp.a. 
on  the  capital  for  the  time  being  pd  up  thereon,  and  such  shares  shall 
rank  both  as  regards  dividend  and  capital  in  priority  to  the  ordinaiy 
shares.  The  objects  of  the  new  coy  shall  include  the  acquisition  and 
undertaking  of  all  or  any  of  the  assets  and  liabilities  of  the  present 
coy.  The  memdum  and  arts  of  asson  shall  be  framed  in  accordance 
with  the  drafts  which  have  already  been  prepared  with  the  privity  of 
the  liqr  of  the  present  coy.  The  first  directors  of  the  new  coy  shall 
be  the  several  persons  who  were  directors  of  the  present  coy  at  the 
conmiencement  of  the  winding-up  thof . 

It  is  desirable  to  refer  to  a  speoific  draft  of  the  memorandiim  and  artioks  of 
association ;  bat  sometimes  the  settlement  thereof  is  left  to  the  liquidator,  or  to 
some  named  member  of  the  Bar  or  to  the  Registrar.  SUmimrd  ExphrmHon  G^., 
March  26,  1902.  There  are,  however,  grave  objections  to  such  a  course,  for  the 
scheme  is  incomplete  without  knowledge  of  the  terms  of  such  documents. 

As  to  directors,  it  is  sometimes  provided  that  the  first  directors,  or  some  of  them, 
shaU  be  selected  at  the  meeting^  to  approve  of  the  scheme. 

2.  The  liqr  of  the  present  coy  shall  enter  into  an  agreemt  with  the 
new  coy  for  the  transfer  to  the  new  coy,  upon  the  footing  and  subject 
to  the  provisions  of  this  scheme,  of  the  assets  of  the  present  coy, 
including  the  capital  called  and  to  be  called  pursuant  to  clause  5 
hereof. 

An  agreement  is  necessary  to  bind  the  new  company,  and  for  filing  pursuant  to 
sect.  7  of  the  Companies  Act,  1900.    See  p.  514. 

The  xmcalled  capital  is  clearlj  part  of  the  assets  of  a  company  which  is  being 
wound  up  (Webb  v.  Whiffin,  L.  B.  5  H.  L.  735 ;  Birch  v.  Cropper,  14  App.  Gas.  543), 
and  may  therefore  be  disposed  of  xmder  a  scheme  of  composition  or  arrangement, 
and  it  is  a  common  practice  to  sell  it  subject  to  provisions  as  in  clauses  5  and  8  of 
his  scheme. 
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8.  The  new  coy  shall  constitute  a  debenture  stock  of  the  nominal 
amount  of  400,000/.,  carrying  interest  at  the  rate  of  41.  10*.  p.c.p.a., 
and  secured  (a)  by  specific  charge  on  the  uncalled  capital,  (b)  by  specific 
charge  on  freehold  and  leasehold  ppty  of  the  coy,  and  (c)  by  a  floating 
charge  on  all  the  other  assets  of  the  coy,  and  the  trust  deed  constituting 
and  securing  such  debenture  stock  shall  be  framed  in  accordance  with 
the  draft  which  has  already  been  approved  by  the  liqr  of  the  present 
coy,  and  the  trees  thof  shall  be  selected  by  the  liqrs.  The  debenture 
stock  is  to  be  redeemed  by  the  operation  of  a  sinking  fund  as  provided 
by  the  trust  deed. 

For  forms  of  trust  deed,  see  Part  HI.,  9th  ed.,  p.  271. 

4.  Each  debenture  holder  of  the  present  coy  shall  accept  in  satisfac- 
tion and  discharge  of  his  debentures  of  the  present  coy  an  amount  of 
the  sd  debenture  stock  equal  to  the  amount  of  the  principal  moneys 
secured  by  such  debentures,  and  upon  receiving  notice  of  the  allot- 
ment of  such  stock,  he  shall  forthwith  surrender  to  the  new  coy  his 
debentures  afsd,  and  shall  be  entitled  in  exchange  therefor  to  a 
certificate  of  title  to  such  debenture  stock.  The  interest  on  the  stock 
issued  under  this  clause  shall  run  as  from  the  1st  of  Aug.  1894,  and 
the  coy  shall  pay  any  interest  due  on  the  surrendered  debentures  up 
to  the  1st  of  Aug.  1894,  in  cash  upon  such  surrender. 

6.  Subject  as  hnftr  provided : — 

(a)  The  liqr  shall  forthwith  enforce  payment  of  all  moneys  due  in 

respect  of  the  call  of  21,  10s.  per  share,  payable  on  the 
dOth  June,  1894,  or  at  the  option  of  the  new  coy  shall 
transfer  the  same  or  any  part  thof  to  the  new  coy. 

(b)  The  liqr  shall  forthwith  call  up  the  remaining  51,  per  share, 

being  the  full  amount  of  the  capital  now  uncalled  on  the 

shares  in  the  present  coy. 
(o)  All  moneys  from  time  to  time  collected  under  this  clause  shall 

forthwith  be  paid  over  to  the  new  coy  or  its  nominees, 
(d)  In  taking  steps  under  this  clause  the  liqrs  shall  act  under  the 

supervision  and  instructions  of  the  new  coy,  and  it  shall  rest 

with  the  new  coy  to  sanction  any  compromise  or  arrangement 

which  it  may  think  expedient. 
6.  Every  member  of  the  present  coy  shall  in  respect  of  each  share 
of  10/.  therein  held  by  him  be  entld  to  claim  from  the  new  coy  one  5/. 
preference  share  in  the  new  coy  with  the  sum  of  2/.  10*.  credited  as 
pd  up,  and  one  ordinary  share  in  the  new  coy  with  the  sum  of  2/.  10«. 
credited  as  pd  up  thereon,  and  the  new  coy  shall  comply  with  every 
such  claim ;  but  the  new  coy  shall  not  be  bound  to  allot  any  such 
shares,  imless  the  member  claims  both  the.  preference  and  the  ordinary 
shares  which  he  is  entld  as  afsd  to  claim,  nor  unless  the  member 
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within  four  weeks  from  the  time  when  this  scheme  shall  be  sanctioned 
by  the  Ct,  by  writing  addressed  to  the  new  coy  and  coantersigned  by 
the  sd  liqr,  claims  his  allotment,  and  in  view  of  this  provision,  the 
liqr  shall,  within  fourteen  days  after  this  scheme  shall  be  sanctioned 
as  afsd,  give  to  each  member  of  the  present  coy  notice  of  the  sanction 
thof  and  of  the  provisions  of  this  clause,  and  such  notice  shall  be 
given  by  circular  letter  sent  through  the  post  and  addressed  to  the 
member  at  his  registered  address,  as  appearing  in  the  register  of 
members  of  the  present  coy. 

7.  As  regards  unclaimed  shares  the  liqr  shall  use  lus  best  endeavours 
to  sell  the  same,  with  full  power  to  sell  such  shares,  together  or  in 
lots,  and  from  time  to  time  as  and  when  he  may  think  fit,  and  shall 
divide  the  net  proceeds  of  such  sale  rateably  among  the  non-claiming 
members  of  the  present  coy,  and  when  any  such  sale  is  made,  the  new 
coy  shall,  on  the  nomination  of  the  liqr  of  the  present  coy,  allot  to  the 
purchaser  or  purchasers  the  shares  sold  to  them  credited  as  pd  up  to 
the  extent  afsd ;  and  in  this  clause  *'  imclaimed  shares "  means  any 
shares  in  the  new  coy  which  members  of  the  present  coy,  though 
entld,  omit  to  claim  within  the  period  afsd.  [See  Burdett  CoutU  v. 
True  Blue  {Hannan'a)  Gold  Mine,  (1899)  2  Ch.  616.] 

8.  Any  shareholder  in  the  present  coy  who,  within  the  period  of  four 
weeks  after  this  scheme  is  sanctioned,  or  within  such  extended  period, 
if  any,  as  the  new  coy  may  allow,  claims  the  allotment  of  the  shares 
which  he  is  entld  to  claim  under  clause  6  hereof,  shall  be  relieved 
from  all  liability  to  pay  up  the  call  of  5/.  per  share,  to  be  made  on  him 
pursuant  to  clause  5  hereof ;  but  any  shareholder  in  the  present  coy 
who  within  such  period,  or  extended  period,  does  not  make  such  claim, 
shall  lose  all  right  to  claim  such  allotment,  and  shall  remain  liable  to 
pay  up  in  full  all  moneys  payable  hereunder  in  respect  of  his  shares  in 
the  present  coy,  with  interest  thereon,  including  the  sd  call  of  5/.  per 
share  to  be  made  pursuant  to  clause  5  hereof. 

9.  The  new  coy  shall  pay  all  the  costs,  charges  and  expenses  of  and 
incident  to  the  winding-up  of  the  present  coy,  including  the  costs  of 
and  incident  to  this  scheme,  and  the  carrying  the  same  into  effect. 

10.  Subject  to  the  provisions  of  this  scheme  the  new  coy  shall  take 
over  and  discharge  all  the  debts  and  liabilities  of  the  present  coy, 
including  the  existing  mortgages,  and  shall  indemnify  the  present  coy, 
its  liqr  and  contributories  in  respect  thof  ;  but  the  sd  liqr  shall  be  at 
liberty,  out  of  the  assets,  to  satisfy  any  of  the  debts  owing  to  creditors 
of  the  present  coy,  other  than  the  sd  debenture  holders  in  respect  of 
their  debenture  afsd. 

11.  As  soon  as  conveniently  may  be  after  this  scheme  becomes 
binding,  the  present  coy  and  its  liqr  shall  resply  execute  and  do  aU 
such  assurances  and  things  as  may  be  necessary  for  canying  out  this 
scheme. 
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12.  As  soon  as  this  scheme  becomes  binding  the  new  coy  shall 
execute  a  deed-poll  covenanting  with  the  debenture  holders  and  other 
secured  and  unsecured  creditors  of  the  present  coy,  to  perform  and 
fulfil  its  obb'gations  under  this  scheme,  so  far  as  affects  such  deben- 
ture holders  and  other  creditors. 

The  object  of  this  deed  is  to  giye  the  creditors  a  direct  right  of  action  agpainst  the 
new  companj. 

13.  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within  six 
weeks  after  it  is  sanctioned  by  the  Ct,  the  liqr  may,  with  the  sanction 
of  the  Ot,  declcure  that  this  scheme  has  fallen  through ;  and  the  scheme 
shall  thereupon  be  regarded  as  annulled. 

14.  The  liqr  may  assent  to  any  modification  of  this  scheme,  or  to 
any  conditions  the  Ct  may  think  fit  to  approve  or  impose. 

15.  Nothing  in  this  scheme  contained  shall  affect  any  charge,  lien  or 
security,  except  as  hnbef ore  provided. 

The  above  scheme  was  sanctioned  by  Vaughan  Wilhams,  J.,  in  Angast,  1894. 


MISCELLANEOUS  CLAUSES. 

This  scheme  is  not  to  be  a  bar  to  any  proceedings  which  shall  be    Porm  864. 
directed  by  the  Ct  to  be  taken  xmder  sect.  10  of  the  Cos  (Winding-up)  g^iieme  not 
Act,  1890,  and  the  new  coy  shall,  as  a  part  of  the  agreemt  for  the  to  bar  mis- 
transfer  of  the  assets  of  the  old  coy  to  be  entered  into  under  clause  4  ™^^jfg 
hereof,  undertake  to  apply  such  portion  of  the  assets  as  may  be  required 
to  meet  the  costs  of  any  such  proceedings,  and  shall  not,  without  the 
sanction  of  the  Ct,  directly  or  indirectly,  compromise  any  such  proceed- 
ings or  release  any  claim  thereunder,  and  shall  be  entitled  to  the 
benefit  of  all  moneys  recovered  as  the  result  of  any  such  proceedings. 
National f  Sfc.  Co,^  Vaughan  Williams,  J.,  1894  ;  Securities  Insurance , 
28th  Oct.    1896.      Followed  by  Wright,  J.,  in  Siberian    Goldfields 
Development  Co,,  Times,  Aug.  12,  1901. 

Yanghan  Williams,  J.,  nsuaUy  required  the  insertion  in  a  scheme  of  a  olanse  as 
above.  See  his  Lordship's  observations  on  the  subject,  Weekly  Notes,  1894,  p.  166. 
The  learned  judg^e  said  that  in  the  absence  of  such  a  clause  the  delinquent  directors 
of  the  old  company  might  escape  altogether,  and  that  in  future  he  would  not  sanc- 
tion any  scheme  which  did  not  contain  such  a  clause,  but  that  his  remarks  would 
not  apply  where  a  company  was  perfectly  solvent,  and  what  was  being  done  was  a 
mere  operation  of  selling  to  a  new  company.  Where  the  scheme  did  not  contain 
suoh  a  clause  the  learned  judge  usually  required  the  new  company  to  enter  into  an 
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undertaking  to  the  same  effect,  and  sometimes  to  execute  a  deed  of  covenant 
accordingly.  This  was  the  course  adopted  in  the  case  of  the  arrangement  hj  the 
Liberator  Building  Society,  sanctioned  in  1895,  as  in  Form  866. 

As  to  the   proceeds  belong^g   to  the  old  company,  see   Ofympia,  Limtd^   16 
T.  L.  E.  564. 


Form  865.        The  new  coy  shall  undertake  to  obey  the  order  of  the  Ct  as  to  any 
Another.  proceedings  which  the  Ct  may  think  it  right  to  have  taken  against  liie 

officers  of  the  liquidating  estates  and  others,  and  to  provide  the  neces- 
sary funds  for  such  proceedings. 

The  following  is  an  extract  from  an  order  sanctioning  a  scheme : — "The  liqui- 
dator shall  he  at  liherty,  if  he  shall  so  think  fit  (or  shall  he  required  hy  the  Court), 
to  initiate  proceedings  under  sect.  10  of  the  Companies  (Winding-up)  Act,  1890,  and 
the  costs  of  the  liquidator  incidental  to  or  incurred  hy  him,  or  which  he  shall  be 
ordered  to  pay  in  connection  with  such  i»x)oeeding^,  shall  be  paid  by  the  new 
company  out  of  the  assets  thereof,  and  it  is  a  condition  that  the  authority  of  the 
liquidator  so  to  proceed  shall  not  at  any  time  be  revoked  by  the  new  company.'* 
Bank  of  ChmUy  ^.,  LimiUdy  Vaughan  Williams,  J.,  1894. 


The  following  is  another  example : — 

< '  And  it  is  ordered  that  by  the  assignment  of  the  undertaking  and  property  of 
the  above-named  company  to  the  new  company  referred  to  in  the  said  scheme,  the 
rights  of  the  official  receiver  and  liquidator  to  take  any  proceedings  which  the  Court 
may  think  it  right  to  have  taken,  or  which  the  liquidator  may  be  advised  to  take 
under  or  by  virtue  of  sect.  10  of  the  Companies  (Winding-up)  Act,  1890,  against  the 
officers  of  the  above-named  company  and  others  shall  be  reserved,  and  the  proceeds 
of  any  such  proceedings  shall  be  held  by  the  official  receiver  and  liquidator  for  the 
benefit  of  the  imsecured  creditors  of  the  above-named  company."     OlympiOy  1895. 


Form  866. 

Nomination 
of  directors. 


The  first  directors  of  the  new  coy  shall  be  eight  in  number,  and  five 
of  them  shall  be  nominated  by  the  policy  holders  of  the  old  coy  at  the 
meeting  to  which  this  scheme  is  submitted  for  approval,  and  the  other 
three  by  the  shareholders  of  the  old  coy  at  the  meeting  to  be  called  to 
approve  of  this  scheme.  National  Insurance,  Sanctioned  in  1895 ;  see 
Form  831  in  6th  ed.  of  this  work,  Part  11.  p.  684 ;  and  see  Form  870, 
clause  1,  infra. 


Form  867. 

Sale  to  new 
company. 
Division  of 
cash  and 
debentures  in 
new  company 
amongst  old 


HoB8  Bay  Hematite,  &c.  Coy,  Limtd. 

1.  A  new  coy  shall  be  incorporated,  &c.  The  first  directors  of  the 
new  coy  shall  be  nominated  by  the  liqr  of  the  old  coy  subject  to  the 
approbation  of  the  judge. 

2.  The  liqr  shall  enter  into  an  agreemt  with  the  new  coy  for  the 
transfer  to  the  new  coy,  upon  the  footing  and  subject  to  the  provisions 
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of  tliifl  solieine,  of  all  the  assets  of  the  old  coy,  including  those  mort-  debenture 
gaged  or  charged,  but  excluding  any  uncalled  capital  of  the  old  coy. 

3.  The  holders  of  debentures  .of  the  old  coy  charged  on  the  ppty 
of  the  old  coy  shall,  in  respect  of  such  debentures,  be  dealt  with  as 
follows,  that  is  to  say : — 

(a)  The  sum  of  25,000/.  in  cash  shall  be  provided  for  their  benefit 

out  of  the  proceeds  of  the  call  of  3/.  per  share  on  the  17,122 
ordinary  shares  of  the  old  coy  which  has  been  made  by  order 
of  the  Ct. 

(b)  Ninety-two  thousand  pounds  A.  debentures  of  the  new  coy  shall 

be  provided  for  their  benefit. 
And  such  cash  and  debentures  shall  be  divided  among  them  in  pro- 
portion to  the  amount  owing  to  them  resply  by  the  old  coy  in  respect 
of  such  debentures,  and  they  shall  accept  the  same  in  full  satisfaction 
and  discharge  of  such  debentures,  and  the  assets  of  the  old  coy  shall 
stand  freed  and  discharged  from  all  claims  in  respect  of  such  deben- 
tures, and  the  holders  thof  shall  give  up  to  the  new  coy  such  debentures, 
and  if  required  by  the  new  coy  shall  execute  such  releases  and  sur- 
renders as  the  new  coy  may  desire. 

4.  The  unsecured  creditors  of  the  coy  shall  be  dealt  with  as  follows, 
that  is  to  say : — 

(1.)  The  following  amounts,  namely : — 

(a)  The  sum  of   26,000/.  shall  be  provided  {pari  passu  with  the 

25,000/.  mentd  in  clause  3  hereof)  out  of  the  proceeds  of  the 
sd  call  of  3/.  per  share  which  has  been  made  by  order  of 
theCt; 

(b)  The  net  proceeds  arising  from  the  sale  of  the  shares  in  the 

Pacific  Investment  Coy,  limtd,  and  the  Anstruther  and  St. 
Andrews  Eailway,  belonging  to  the  old  coy,  which  sale  shall 
be  made  by  the  liqr  of  the  old  coy,  with  all  convenient  speed 
after  this  scheme  becomes  binding ; 

(c)  Such  part  of  the  cash  assets  in  the  hands  of  the  old  coy  or  its 

liqr,  as  with  the  above  shall  be  sufficient  to  pay  to  the  un- 
secured creditors  a  dividend  of  10«.  in  the  pound  on  the 
amount  due  to  them  resply, 
shall  be  divided  among  the  unsecured  creditors  of  the  old  coy  in  pro- 
portion to  the  amount  due  to  them  resply  at  the  commencement  of  the 
winding-up  of  the  old  coy. 

(2.)  In  respect  of  the  balance  of  the  amount  due  as  afsd  to  each  of 
the  unsecured  creditors  of  the  old  coy,  the  new  coy  shall  issue  to  such 
creditor  a  B.  debenture  or  B.  debentures  of  the  new  coy  for  securing 
principal  moneys  equal  to  the  amount  of  such  balance,  but  any  fraction 
of  10/.  shaU  be  paid  in  cash  out  of  the  cash  assets  of  the  old  coy. 

(3.)  The  term  '*  unsecured  creditors  "  in  this  clause  shall  be  deemed 
to  include  all  the  creditors  (other  than  secured  creditors)  whose  daims 
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have  been  certified  by  the  chief  clerk  in  the  winding-up  of  the  old 
coj,  and  all  those  whose  claims  shall  hereafter  be  so  certified,  and 
every  such  creditor  shall  rank  as  a  creditor  for  the  amount  so  certified 
to  be  due  to  him  and  no  more. 

5.  The  unsecured  creditors  of  the  old  coy  shall  accept  the  provisions 
in  their  favour  contained  in  this  scheme  in  full  satisfaction  and  dis- 
charge of  all  their  claims  as  against  the  old  coy  and  the  assets  thof. 

6.  The  A.  debentures  of  the  new  coy  shall  be  limited  in  amount  to 
100,000/.  They  shall  carry  interest  as  from  the  time  when  this  scheme 
becomes  binding  at  the  rate  of  5  p.c.p.a.,  payable  half-yearly  on  Ihe 
Ist  day  of  Jan.  and  1st  day  of  July,  the  first  payment  to  be  made  on 
the  1st  day  of  July  next.  They  shall  be  for  10/.  each,  or  some  multiple 
of  10/.  They  shall  be  redeemable  by  annual  drawings  of  not  lees 
than  5,000/.  The  A.  debentures  shall  be  secured  as  a  first  charge  on 
the  undertaking  of  the  coy  and  its  uncalled  capital  for  the  time  being, 
subject,  however,  as  regards  the  final  call  of  2/.  per  share  on  the  sd 
17,122  ordinary  shares  in  the  new  coy,  to  the  prior  charge  thereon 
given  to  the  B.  debentures. 

7.  The  B.  debentures  shall  be  limited  to  such  amount  as  may  be 
required  for  the  purposes  of  paragraph  (2)  of  clause  4  hereof.  They 
shall  carry  interest  as  from  the  time  when  this  scheme  becomes  bind- 
ing at  the  rate  of  5  p.cp.a.,  payable  half-yearly  on  the  1st  day  of  Jan. 
and  1st  day  of  July  in  each  year,  the  first  of  such  payments  to  be  made 
on  the  first  of  July  next.  The  B.  debentures  shall  be  for  10/.  each,  and 
shall  be  redeemed  by  annual  drawings  of  not  less  than  2,500/.  The  B. 
debentures  shall  be  secured  as  a  first  charge  on  the  final  caU  of  2/.  per 
share  on  the  sd  17,122  shares  in  the  new  coy,  and  as  a  second  charge 
on  the  imdertaking  of  the  new  coy  and  the  rest  of  its  uncalled  capital 
for  the  time  being — that  is  to  say,  immediately  after  the  first  charge 
in  favour  of  the  A.  debentures.  The  A.  and  B.  debentures  shall  resply 
be  framed  in  accordance  with  the  forms  in  that  behalf  already  approved 
by  the  liqr. 

8.  Notwithstanding  anything  afsd,  all  creditors  of  the  old  coy,  if  any, 
who  by  virtue  of  the  Cos  Act,  1888,  or  otherwise,  are  entitled  to  be 
pd  in  full  in  priority  to  other  debts  shall  be  pd  in  full  by  the  liqr  out 
of  the  assets  of  the  old  coy  within  fourteen  days  after  this  scheme 
becomes  binding,  and  clause  4  hereof  shall  not  apply  to  such  creditors. 

9.  The  new  coy  shall  take  over  and  discharge  all  the  debts,  liabilities 
and  contracts  of  the  liqr  incurred  in  carrying  on  the  business  of  the 
old  coy  since  the  commencement  of  the  winding-up  thof. 

10.  The  new  coy  shall  pay  all  the  costs  and  charges  in  connection 
with  the  liquidation  of  the  old  coy  and  the  promotion  and  formation  of 
the  new  coy,  and  the  carrying  of  this  scheme  into  effect. 

1 1 .  The  new  coy  shall  allot  to,  or  to  the  nominee  or  nominees  of, 
each  member  of  the  old  coy,  who  within  six  weeks  after  being  ser?ed 


Digitized  by 


Google 


ARRANGEMENTS — ^FORMS.  S66 

with  such  notice  as  is  mentd  in  dause  12  hereof  shall  require  the 
new  coy  so  to  do,  one  preference  share  in  the  new  coy  of  8/.  credited  as 
fuUj  pd  up,  and  one  ordinary  share  in  the  new  coy  of  10/.  credited 
as  pd  up  to  the  extent  of  6/.  in  respect  of  each  folly  pd  up  ordinary 
share  of  20/.  in  the  old  coy  held  by  such  member. 

12.  The  liqr  shall  within  fpurteen  days  after  this  scheme  becomes 
binding  give  notice  in  writing  to  each  member  of  the  old  coy,  stating 
the  number  of  shares  in  the  new  coy  which  he  is  entitled,  pursuant 
to  this  scheme,  to  have  allotted  to  him,  or  his  nominee  or  nominees, 
and  the  amount  per  share  to  be  credited  as  pd  up  thereon,  and  the 
period  within  which  an  applicon  in  writing  for  the  allotment  must  be 
sent  to  the  new  coy. 

13.  As  soon  as  conveniently  may  be  after  this  scheme  becomes  bind- 
ing, the  old  coy  and  its  liqr  shall  resply  execute  and  do  all  such  assur- 
ances and  things  as  the  new  coy  may  reasonably  require  for  vesting  in 
the  new  coy  the  assets  of  the  old  coy,  the  same  in  case  of  difference  to 
be  settled  by  the  Ct,  but  so  long  as  any  of  the  debts  and  liabilities  of 
the  old  coy  (other  than  its  debenture  securities),  or  of  the  costs,  charges, 
and  expenses  afsd  remain  unpaid,  the  liqr  is  to  be  at  liberty  to  retain 
an  equivalent  part  of  the  sd  assets  by  way  of  security. 

14.  All  further  proceedings  in  the  action  of  the  Cumberland  Union 
Banking  Co.  Limtd,  v.  The  Moss  Bay  Hematite  Iron  and  Steel  Co,  Limtd,^ 
1890,  0.  No.  1181,  shall  be  stayed,  and  the  receiver  shall  be  discharged, 
and  all  costs  of  the  action  shall  be  pd  out  of  the  cash  assets  of  the  old 
coy. 

15.  As  from  the  time  when  this  scheme  is  sanctioned  untQ  the  new 
coy  is  given  possession,  the  liqr  of  the  old  coy  shall,  subject  to  the 
provisions  of  this  scheme,  be  deemed  to  be  carrying  on  the  business  of 
the  old  coy  on  behalf  of  the  new  coy,  and  shall  accordingly  account  to 
the  new  coy  for  all  benefits  received,  and  be  indemnified  against  all 
liabilities  and  expenses  incurred  whilst  so  carrying  on  the  same. 

16.  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within  ■ 
weeks  after  it  becomes  binding,  the  liqr  may,  with  the  sanction  of  the 
Ct,  declare  that  the  scheme,  so  far  as  regards  the  transfer  to  a  new 
coy,  has  fallen  through. 

17.  Moreover,  unless  the  whole  of  the  ordinary  shares  in  the  new 
coy,  or  such  proportion  thereof,  not  being  less  than  two-thirds,  as  the 
liqr  may  think  sufficient,  shall  be  taken  up  within  ten  weeks  after  this 
scheme  becomes  binding,  the  liqr  may,  with  the  sanction  of  the  Ct, 
dedare  that  the  scheme,  so  far  as  regards  the  transfer  to  a  new  coy, 
has  fallen  through. 

18.  In  case  any  such  declaration  as  afsd  is  made,  the  winding-up  of 
the  coy  shall  proceed  in  due  course,  and  all  the  other  provisions  of 
this  scheme  shall  be  at  an  end. 

P.  3  k 
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19.  The  liqr  may  assent  to  any  inodificatiohs  in  this  scheme  or 
conditions  which  the  Ct  may  think  fit  to  approve  or  impose. 

20.  Nothing  in  this  scheme  contained  shall  affect  any  charge,  lien, 
or  security  except  as  hereinbefore  provided. 


Perm  868. 

Sale  to  new 
company — 
deboiture 
stock  holders 
toreoeiye 
cash  and 
stock. 
The  share- 
holders of 
hoth  classes 
to  receive 
shares  of 
one  class. 


The  Tea  Corporation,  Limtd. 

Scheme  of  Arrangement. 

1.  A  new  coy  shall  be  formed  under  the  Cos  Acts,  1862  to  1900,  aa 
a  coy  limtd  by  shares,  with  the  same  name  as  the  present  coy,  or  with 
such  other  name  as  may  be  determined  by  the  liqr  with  the  approval 
of  the  a. 

2.  The  capital  of  the  new  coy  shall  be  70,000/.,  divided  into  70,000 
shares  of  1/.  each.  The  objects  of  the  new  coy  shall  include  the 
acquisition  and  undertaking  of  all  or  any  of  the  assets  and  liabilitieB 
of  the  present  coy.  The  memdum  and  arts  of  asson  of  the  new  coy 
shall  be  framed  in  accordance  with  the  draft  which  has  already  been 
prepared  with  the  privity  of  the  liqr.  The  first  directors  of  the  coy 
shall  be  A.  £.,  T.  J.  L.  and  Y.  H.  8.,  or,  in  case  of  the  refuBal  or 
inability  of  any  of  the  sd  persons  to  act  as  director,  some  other  person 
nominated  in  his  place  by  the  liqr  with  the  approyal  of  the  Ot. 

3.  The  liqr  shall  enter  into  an  agreemt  with  the  new  coy  for  the 
adoption  of  this  scheme  by  the  new  coy  and  for  the  transfer  to  the  new 
coy  upon  the  footing  and  subject  to  the  provisions  of  this  scheme  of  the 
assets  of  the  present  coy. 

4.  The  new  coy  shall  create  First  Mortgage  Debenture  Stock, 
charged  by  way  of  fixed  charge  upon  its  immovable  ppfy  in  Ceylon 
and  by  way  of  floating  charge  on  the  rest  of  its  undertaking,  ppty  and 
assets,  and  bearing  interest  at  41,  lOs.  p.c.p.a.  as  from  the  1st  July, 
1903.  The  coy  shall  be  bound  to  redeem  the  stock  at  par  on  Slst  Dec. 
1940.  The  amount  of  the  stock  shall  be  52,000/.  The  trust  deed 
securing  the  stock  shall  be  framed  in  accordance  with  the  draft 
already  prepared  with  the  privity  of  the  liqr.    The  trees  of  the  stock 

shall  be  the  D Corporation,  limtd.    The  debenture , stock  is  to 

be  reduced  to  40,000/.  by  purchase  or  drawings  as  provided  by  the 
sd  draft  deedj  the  new  coy  for  that  purpose  applying  its  profits  up  to 
at  least  1,000/.  per  annum. 

5.  The  new  coy  shall  pay  to  each  debenture  stockholder  of  the  present 
coy  a  sum  in  cash  equal  to  20  p.c.  of  the  nominal  amount  of  his  holding  and 
all  arrears  of  interest  thereon  to  the  Ist  July,  1903,  and  shall  allot  to  him 
First  Mortgage  Debenture  Stock  of  the  new  coy  to  the  amount  of  80  p.c. 
of  his  holding,  and  in  exchange  for  such  payment  and  for  the  certificate 
for  such  stock  of  the  new  coy  he  shall  surrender  his  debenture  stock 


Digitized  by 


Google 


ARRANGEMENTS — PORM&.  ^ 

of  tjbe  old  coy  and  deliver  up  liis  certificate  for  the  same,  and  shall  be 
deemed  to  accept  such  payment  as  af  sd  and  the  delivery  of  the  certificate 
for  the  stock  of  the  new  coy  as  complete  satisfaction  for  all  his  daims 
in  respect  of  the  debenture  stock  of  the  old  coy. 

6.  The  new  coy  will  take  over  and  discharge  all  the  liabilities  of  the 
old  coy  (other  than  its  liabilities  in  respect  of  the  principal  and  interest 
on  its  debenture  stock),  and  will  pay  and  discharge  all  the  costs, 
charges  and  expenses  of  the  trees  of  the  deed  securing  the  present 
coy's  debenture  stock  and  of  the  recr  appointed  by  them  and  all  the 
costs  as  between  solor  and  client  of  all  parties  of  the  action  (Sorsbte  v. 
The  Tea  Corporation,  Limtd,  1902,  S.  No.  1894),  and  also  all  the  costs 
of  and  incidental  to  the  winding-up  and  dissolution  of  the  present  coy, 
including  the  costs  of  and  incidental  to  this  scheme,  and  to  canying 
the  same  into  effect. 

7.  Each  holder  of  preference  shares  in  the  present  coy  shall  in 
respect  of  each  such  preference  share  of  5/.  held  by  him  be  entld  to 
claim  an  allotment  of  four  shares  of  1/.  each  in  the  new  coy,  vrith  a 
sum  of  10».  per  share  credited  as  pd  up  thereon.  Each  holder  of 
ordinary  shares  in  the  present  coy  in  respect  of  each  such  ordinary 
share  shall  be  entld  to  claim  an  allotment  of  one  share  of  1/.  in  the 
new  coy  with  a  sum  of  10«.  per  share  credited  as  pd  up  thereon. 

8.  The  new  coy  shall  not  be  bound  to  allot  any  shares  hereunder  to 
any  person  whose  registered  address  in  the  books  of  the  old  coy  is  in 
the  United  Kingdom,  Ireland,  the  Channel  Islands,  France,  or  the 
empire  of  Germany,  unless  within  twenty-eight  days  from  the  date  of 
the  posting  of  the  notice  to  him  by  the  liqr  of  his  right  to  claim  the 
shares  to  which  he  is  entld  he  shall  by  writing  addressed  to  the  new 
coy  daim  the  allotment  and  shall  in  respect  of  each  partly  pd  share 
for  which  he  shall  apply  pay  1«.  on  applicon.  As  regards  any  person 
i^hose  registered  address  in  the  books  of  the  old  coy  is  in  Ceylon,  the 
coy  shall  not  be  boimd  to  allot  any  shares  hereunder  to  any  such 
person  unless  within  eight  weeks  from  the  date  of  the  posting  of  the 
sd  notice  he  shall  by  writing  addressed  to  the  new  coy  claim  the 
allotment  and  shall  in  respect  of  each  such  share  for  which  he  shall 
apply  pay  1*.  on  applicon.  The  balance  on  each  partly  pd  share 
shall  be  pd  as  to  As.  on  allotment,  and  as  to  bs,  within  three  months 
from  allotment.  The  liqr  shall  within  seven  days  after  this  scheme 
shall  be  sanctioned  as  afsd  give  to  each  member  notice  thof  at  his 
registered  address. 

9.  The  liqr  of  the  present  coy  shall  sell  for  what  they  will  fetch 
such  of  the  above-mentd  shares  of  the  new  coy  as  the  members  of  the 
present  coy  shall  be  entld  to  claim  but  shall  not  claim  within  the 
period  afsd,  and  the  new  coy  shall  allot  the  sd  shares  to  the  purchasers, 
and  the  net  purchase-money  received  by  the  liqr  for  the  sd  shares 
(after  deducting  expenses  of  sale)  shall  be  distributed  rateably  amongst 
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those  Bhareholders  who  were  resply  endd  to  claim  but  did  not  within 
the  period  af  sd  claim  such  shares. 

10.  As  soon  as  conyeniently  may  be  after  this  scheme  becomes 
binding  the  present  coy  and  the  liqr  and  all  other  necessary  parties 
shall  do  and  execute  all  such  deeds  and  documents  as  may  be  neoeesaxy 
for  the  conveyance  and  transfer  to  the  new  coy  of  the  ppty  of  the 
present  coy  in  the  terms  of  this  scheme  and  for  otherwise  carrying  this 
scheme  into  effect.  Until  the  transfer  to  the  new  coy  of  the  business 
of  the  present  coy  in  pursuance  of  such  deeds  or  documents  the  recr 
and  the  liqr  shall  be  deemed  to  be  canying  on  the  same  on  account  of 
the  new  coy  as  a  going  concern,  but  until  the  assignment  and  transfer 
the  recr  and  the  liqr  shall  be  at  liberty  to  discharge  out  of  the  same 
any  debts  and  liabilities  to  be  undertaken  by  the  new  coy. 

11.  AU  further  proceedings  in  the  action  of  Sorsbie  v.  The  Tea 
Corporation  J  Limtd,  1902,  No.  1894,  shall  be  forthwith  stayed. 

12.  All  further  proceedings  in  the  liquidation  of  the  present  coy 
shall  be  stayed  except  such  as  may  be  necessary  for  carrying  into 
effect  this  scheme  or  the  order  confirming  the  same. 

13.  Unless  (a)  this  scheme  is  adopted  by  the  new  coy  within  three 
weeks  after  the  sanction  of  this  scheme  by  the  Ct,  and  (b)  all  the  sd 
shares  to  be  allotted  hereunder  are  duly  allotted  within  ten  weeks  after 
such  sanction,  the  liqr  may  with  the  sanction  of  the  Ct  declare  that  the 
scheme  has  fallen  through,  and  thereupon  the  winding-up  of  the 
present  coy  shall  proceed  in  due  course  and  all  the  other  provisions  of 
this  scheme  shall  be  at  an  end. 

14.  The  liqr  may  assent  to  any  modification  in  this  scheme  or  to  any 
condition  which  the  Ot  may  think  fit  to  approve  or  impose. 

15.  Nothing  in  this  scheme  contained  shall  affect  any  charge,  lien  or 
security  except  as  herein  otherwise  expressly  provided. 

Sanctioned  by  Buckley,  J.,  7  Aug.  1903.  Order  confirmed  on  appeal 
23  Nov.  1903.     See  W.  N.  (1903)  198,  eupra,  p.  841. 
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Sale  to  new 
oonrpanj — 
pre^erenoe 
aud  ordinary 
Bhares  to 
members  of 
the  old 
company. 


The  Singer  Cycle  Ooy,  Limtd. 

ScHEMB  OF  Arbaiyoement  and  Heoonstruotion  as  modified  by  the 
Ct.     Sanctioned  by  order  of  Buckley,  J.,  6  Aug.  1903. 

1.  A  new  coy  shall  be  incorporated  under  the  Cos  Acts,  1862  to 
1900,  as  a  coy  limtd  by  shares. 

The  name  of  the  new  coy  shaU  be  "  The  New  Singer  Cycle  Coy, 
Limtd/'  or  if  any  difficulty  arises  as  to  registering  under  that  name, 
then  such  other  name  as  the  liqr  of  the  present  coy  shall  select. 

2.  The  nominal  capital  of  the  new  coy  shall  be  125,000/.,  divided 
into  200,000  fully  pd  preference  shares  of  7s.  6d.  each,  and  400,000 
fully  pd  ordinary  shares  of  2«.  6^^.  each.  The  sd  preference  shares 
shall  be  entitled  to  a  preferential  and  cumulative  dividend  of  6  p.c.p.a., 
and  shall  be  preference  as  to  capital  as  well  as  to  dividend. 
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3.  The  objects  of  the  new  coy  shall  include  the  acquisition  of  the 
undertaking,  and  all  the  assets  of  the  present  coy  with  choses  in 
action.  The  memdum  and  arts  shall  be  framed  in  accordance  with 
the  drafts  which  have  been  already  prepared.  No  dividend  on  the 
ordinary  shares  shall  be  pd  in  any  year  in  which  the  reserve  fund  to 
be  created  pursuant  to  the  sd  arts  does  not  exceed  the  sum  of  25,000/. 

4.  The  liqr  of  the  present  coy  shall  enter  into  an  agreemt  with  the 
new  coy  for  the  transfer  to  the  new  coy  upon  the  footing,  and  subject 
to  the  provisions  of  this  scheme  of  the  undertaking  and  assets  of  the 
present  coy. 

5.  The  new  coy  shall  issue  2,000  first  mortgage  debentures  of  80/., 
each  carrying  interest  at  the  rate  of  5/.  p.c.p.a.,  and  creating  a  first 
charge  on  the  assets  and  undertaking  of  the  new  coy,  and  secured  by 
a  debenture  trust  deed  to  be  executed  by  the  new  coy,  and  to  contain 
in  addition  to  all  ordinary  and  proper  provisions,  a  conveyance  to  the 
trees  of  such  deed  of  the  freehold  premises  of  the  new  coy. 

6.  As  part  of  the  consideration  for  the  sd  sale  the  new  coy  shall 
satisfy  the  daim  of  the  debenture  holders  of  the  present  coy  in' 
manner  following : — 

(a)  The  new  coy  shall  issue  to  each  debenture  holder  of  the  present 

coy  one  first  mortgage  debenture  for  80/.,  canying  interest 
at  the  rate  of  5  p.c.p.a.  for  eveiy  100/.  debenture  of  the 
present  coy  held  by  him,  and  each  such  debenture  holder 
shall  accept  the  same  in  exchange  for  the  debentures  of  the 
present  coy  held  by  him,  and  in  satisfaction  and  discharge 
of  all  his  rights  in  respect  thereof,  and  shall  surrender  his  sd 
debentures  of  the  present  coy  to  the  new  coy.  In  case  of  the 
redemption  or  payment  off  of  the  ppal  moneys  secured  by 
such  debentures,  the  coy  shall  in  addition  to  the  ppal  moneys 
due  on  the  sd  debentures  pay  by  way  of  bonus  a  further  sum 
of  51.  per  debenture. 

(b)  The  new  coy  shall  pay  in  cash  to  all  the  debenture  holders  of 

the  present  coy  interest  at  the  rate  of  4^/.  p.c.p.a.  on  the 
debentures  of  the  present  coy,  from  the  date  when  such 
interest  was  last  pd  to  the  date  when  the  debentures  of  the 
new  coy  shall  be  issued. 

7.  As  a  further  part  of  the  consideration  for  the  sd  sale  the  new  coy 
shall  allot,  and  the  preference  and  ordinary  shareholders  of  the  present 
coy  shall  be  entitled  to,  shares  of  the  new  coy  in  manner  following, 
viz.: — 

(a)  Every  preference  shareholder  of  the  present  coy  shall  in  respect 

of  every  preference  share  held  by  him  in  the  present  coy  be 
entitled  to  claim  from  the  new  coy  one  fully-pd  preference 
share  of  7«.  6d, 

(b)  Every  ordinary  shareholder  of  the  present  coy  shall  in  respect 
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of  every  ordinary  share  held  by  him  in  the  present  coy  be 
entld  to  daim  from  the  new  coy  one  f  uUy-pd  ordinary  share 
of  2».  6d. 

8.  The  new  coy  shall  comply  with  every  such  daim  as  is  mentioned 
in  the  last  preceding  clause  hereof,  but  shall  not  be  bound  to  allot  the 
sd  shares  to  any  shareholder  of  the  present  coy,  unless  he  daim  such 
allotment  in  writing  within  six  months  from  the  posting  to  him  by 
the  liqr  of  notice  in  writing  that  he  is  entld  to  the  same.  In  view  of 
this  provision  the  liqr  shall,  as  soon  as  practicable  after  this  scheme 
shall  become  binding,  give  notice  in  writing  through  the  post  ad- 
dressed to  each  shareholder  of  the  present  coy  at  his  regifitered 
address,  stating  the  sanction  of  this  scheme  by  the  Court,  and  also  the 
provisions  of  this  and  the  last  preceding  dause,  and  the  number  of 
shares  which  the  shareholder  is  entld  to  claim  thereunder. 

9.  Any  shares  not  allotted  under  the  foregoing  provisions  of  this 
scheme  shall  be  at  the  disposal  of  the  new  coy. 

10.  As  a  further  part  of  the  consideration  for  the  sd  sale  the  new 
boy  shall,  within  two  months  after  this  scheme  becomes  binding,  pay 
in  cash  to  the  creditors  of  the  present  coy  (other  than  the  sd  debenture- 
holders)  the  full  amounts  of  the  debts  due  to  them,  subject  to  such 
deductions  for  discounts,  rebates  or  other  allowances  as,  according  to 
the  custom  of  the  trade  or  special  contracts  between  the  present  coy 
and  its  creditors,  the  present  coy  is  entld  to  deduct  from  the  amounts 
of  such  debts. 

11.  As  the  residue  of  the  consideration  for  the  sd  sale  the  new  coy 
shall  bear  and  pay  all  the  costs,  charges  and  expenses  of  and  incidental 
to  the  winding-up  of  the  present  coy,  the  preparation  and  ccurying 
into  effect  of  this  scheme,  and  the  obtaining  the  sanction  of  the  coy 
thereto,  the  incorporation  of  the  new  coy,  and  the  transfer  to  it  of  the 
assets  and  undertaking  of  the  present  coy.  The  liqr  shall  have, 
and  may  exercise  a  first  and  paramoimt  lien  upon  the  whole  of  such 
assets  and  undertaking,  for  all  moneys  payable  by  tlie  new  coy  under 
this  provision. 

12.  The  new  coy  shall  accept  the  title  of  the  present  coy  without 
investigation,  and  the  sale  shall  be  completed,  and  the  property,  assets 
and  undertaking  of  the  present  coy  shall  be  transferred  as  soon  as 
practicable  after  this  scheme  becomes  binding,  and  the  present  coy 
and  its  liqr,  and  the  present  trees  of  its  debenture  trust  deed,  shall 
resply  execute  and  do  all  such  assurances  and  things  as  may  be 
necessary  for  carrying  out  this  scheme. 

13.  The  arts  of  the  new  coy  shall  contain  a  provision  whereby  each 
preference  share  will  carry  three  votes,  and  each  ordinary  share  one 
vote  at  general  meetings,  and  for  the  purposes  of  any  spedal  or 
extraordinary  resolution  each  preference  share  will  oairy  six  votes 
and  each  ordinary  share  one  vote. 
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14.  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within  six 
weeks  after  it  is  sanctioned  by  the  coy,  the  liqr  may,  with  the  sanction 
of  the  coy,  declare  that  this  scheme  has  fallen  through,  and  it  shall 
thereupon  be  regarded  as  annulled. 

15.  The  liqr  may  assent  to  any  modification  of  this  scheme,  or  to 
any  conditions  the  coy  may  think  fit  to  approve  or  impose. 

16.  Nothing  in  this  scheme  shall  affect  any  charge,  lien  or  security, 
except  as  hnbefore  provided. 


Samuel  Heggitt  &  Sons,  Limtd.  Form  870. 


Scheme  of  Arrangement.  Sale  to  new 

company — 

1.  A  new  coy  shall  be  incorporated  under  the  Cos  Acts,   1862  ordinary 

to  1900,  as  a  coy  limtd  by  shares.  The  name  of  the  new  coy  shall  indlid^/* 
be  Samuel  Meggitt  &  Sons,  Limtd,  or  if  any  difficulty  arises  as  to 
registering  in  that  name,  then  such  other  name  as  the  liqrs  of  the 
present  coy  shall  select.  The  nominal  capital  shall  be  75,000/., 
divided  into  30,000  preference  shares  of  1/.  each,  and  45,000  ordinary 
shares  of  1/.  each.  The  sd  preference  shares  shall  confer  on  the 
holders  the  right  to  be  pd  out  of  the  profits  of  the  coy  a  cumulative 
preferential  dividend  at  the  rate  of  6  p.c.p.a.  on  the  capital  for  the 
time  being  pd  up  thereon,  and  such  shares  shall  rank  both  as  regards 
dividend  and  capital  in  priority  to  the  ordinary  shares.  The  objects 
of  the  new  coy  shall  include  the  acquisition  and  undertaking  of  all  or 
any  of  the  assets  and  liabilities  of  the  present  coy,  and  its  memdum 
and  arts  of  asson  shall  be  framed  in  accordance  with  the  drafts  which 
have  already  been  prepared  with  the  privity  of  the  liqrs  of  the  present 
ooy.  The  first  directors  of  the  new  coy  shall  be  Messrs.  A.  &  B.,  who 
shall  have  power  to  add  to  their  number. 

2.  The  liqrs  of  the  present  coy  shall  enter  into  an  agreemt  with  the 
new  coy  for  the  transfer  to  the  new  coy,  upon  the  footing  and  subject 
to  the  provisions  of  this  scheme,  of  the  imdertaking  and  assets  of  the 
present  coy. 

3.  The  new  coy  shall  create  a  series  of  mortgage  debentures  not 
exceeding  30,000/.  in  amount,  and  bearing  interest  at  a  rate  not 
exceeding  5  p.c.p.a.,  but  subject  to  the  creation  of  such  debentures  the 
directors  of  the  new  coy  shall  have  no  power  to  borrow  on  the  security 
of  the  new  coy's  undertaking,  or  assets,  or  any  part  thof ,  except  with 
the  consent  of  the  new  coy  in  general  meeting,  and  except  that  the 
directors  of  the  new  coy  may  from  time  to  time  borrow  by  way  of 
overdraft  on  the  coy's  banking  account  such  sums  not  exceeding  at 

any  one  time /.  (in  excess  of  the  sd  sum  of  30,000/.),  as  they  may 

think  it  necessary  or  desirable  to  borrow  for  the  purposes  of  the  Qoyi 
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and  may  secure  the  repayment  thof  in  suoh  manner  as  they  may 
think  fit. 

4.  The  debenture  stock  of  the  present  coy  shall  be  pd  off  in  foU, 
with  interest  up  to  the  date  of  payment. 

5.  The  unsecured  creditors  of  the  present  coy  shall  establish  ihm 
claims  in  the  winding-up  of  the  present  coy,  and  shall  be  entld  to 
reoeiye  lOs.  in  the  £  on  such  claims  in  cash,  and  also  fully  pd  pre- 
ference shares  in  the  new  coy  to  the  nominal  amount  of  the  remaining 
lOs.  in  the  £  on  such  claims.  Certain  employees  of  the  present  coy 
having  made  claims  to  compensation  in  respect  of  the  premature 
termination  of  their  agreed  terms  of  employment  by  reason  of  the 
winding-up  of  the  present  coy,  the  new  coy  shall,  where  so  determined 
by  the  liqrs,  either  take  oyer  and  continue  the  agreemts  for  seryice  or 
any  of  them,  or  satisfy  as  in  this  scheme,  provided  the  rights  to  such 
compensation  so  far  as  the  same  may  be  admitted  by  the  liqrs  or 
otherwise  established  by  the  persons  claiming  the  same. 

6.  The  liqrs  of  the  present  coy,  or  the  new  coy,  shall  be  entld  to  pay 
all  claims  of  unsecured  creditors  of  a  less  amount  than  4/.,  and  all 
fractions  of  2/.  on  the  unsecured  creditors'  claims  in  cash. 

7.  The  unsecured  creditors  of  the  present  coy  shall  accept  the  pro- 
visions  in  their  favour,  contained  in  this  scheme,  in  full  satisfaction 
and  discharge  of  all  their  claims  against  the  present  coy  and  the 
assets  thof. 

8.  Every  holder  of  a  preference  share  in  the  present  coy  shall,  in 
respect  of  each  such  share  of  10/.  held  by  him,  be  entld  to  claim  from 
the  new  coy  two  fully  pd  preference  shares  of  1/.  each  conditionally  on 
his  applying  for  and  accepting  the  allotment  of  four  unpd  ordinary 
shares  of  1/.  each  in  the  new  coy,  in  respect  of  each  two  fully  pd  pre- 
ference shares  so  applied  for  by  and  allotted  to  him. 

9.  Any  preference  shareholder  in  the  present  coy  who  within  the 
period  of  four  weeks  after  this  scheme  is  sanctioned,  or  within  such 
extended  period  (if  any)  as  the  new  coy  may  allow,  fails  to  apply  for 
such  fuUy  pd  preference  shares  and  also  for  such  four  ordinary  shares 
in  the  present  coy,  shall  have  no  further  interest  in  the  assets  of  the 
present  coy. 

10.  AU  shares  in  the  new  coy  not  applied  for  by  the  unsecured 
creditors  or  preference  shareholders  of  the  present  coy  as  af sd,  shall 
be  dealt  with  by  the  directors  of  the  new  coy  as  in  their  discretion 
they  shall  think  fit. 

11.  The  assets  of  the  present  coy  being  wholly  insufficient  after 
payment  of  debts  and  liabilities  to  pay  any  more  than  a  small  propor- 
tion of  the  nominal  amount  due  on  the  preference  shares,  the  ordinary 
shareholders  of  the  present  coy  have  no  interest  in  its  assets  or  in 
this  scheme. 

12.  The  new  coy  shall  pay  all  the  costs,  charges  and  expenses  of  and 
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inoident  to  the  winding-up  of  the  present  coy,  including  all  the  re- 
muneration and  expenses  of  the  recr  on  behalf  of  debenture  stock 
holders,  and  including  the  costs  of  and  incident  to  this  settlement  and 
to  carrying  the  same  into  effect. 

13.  Subject  to  the  provisions  of  this  scheme  the  new  coy  shall  take 
over  and  discharge  all  the  debts  and  liabilities  of  the  present  coy  or 
incurred  by  the  sd  recr,  and  shall  indenmify  the  present  coy,  its  liqrs 
and  contributories,  and  the  sd  recr  in  respect  thof . 

14.  As  soon  as  conveniently  may  be  after  this  scheme  becomes 
binding,  the  present  coy  and  its  liqrs  shall  resply  execute  and  do  all 
such  assurances  and  things  as  may  be  necessary  for  carrying  out  this 
scheme. 

15.  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within  four 
weeks  after  it  is  sanctioned  by  the  Ot,  and  unless  22,000/.  at  least  of 
the  ordinary  shares  in  the  new  coy  shall  be  subscribed  for  by  the 
preference  shareholders  of  the  present  coy  within  six  weeks  after  this 
scheme  becomes  binding,  the  liqrs  may,  with  the  sanction  of  the  Ct, 
declare  that  this  scheme  has  fallen  through,  and  in  case  any  such 
declaration  as  afsd  is  made  the  winding-up  of  the  present  coy  shall 
proceed  in  due  course,  and  all  the  other  provisions  of  this  scheme  shall 
be  at  an  end. 

16.  The  liqrs  may  assent  to  any  modification  of  this  scheme,  or  to 
any  conditions  which  the  Ot  may  think  fit  to  approve  or  impose. 

Sanctioned  by  Byrne,  J.,  28  July,  1903. 

Australian  Joint  Stock  Bank.  Form  871. 


1.  The  Australian  Joint  Stock  Bank  (hnftr  called  the  old  bank)  shall  Colonial 
be  wound  up  by  the  Supreme  Ct  of  New  South  Wales,  under  the  pro-  li<3"i^*i<>°- 
visions  of  the  Cos  Act,  and  a  liqr  appointed  for  the  purpose  of  such  taUng  over 
winding-up.  assets. 

2.  In  order  to  discharge  the  deficiency  as  arrived  at  in  clauses  6  and  8 
of  this  scheme,  the  liqr  of  the  old  bank  (hnf ter  called  the  liqr)  shall 
forthwith  call  up  the  whole  of  the  uncalled  capital  of  the  old  bank, 
and  enforce  payment  of  the  reserve  statutory  liability  of  the  share- 
holders in  the  old  bank,  and  the  same,  when  so  called  up  and  demanded, 
shall  be  payable  by  such  of  the  members  of  the  old  bank  as  do  not 
take  up  ordinary  shares  in  the  new  bank  in  the  manner  hnf  ter  mentd, 
in  such  instalment  or  instalments,  and  at  such  time  or  times  as  the 
Ot  at  the  time  of  sanctioning  this  arrangement  shall  think  fit,  and  the 
same  shall,  with  the  sanction  of  the  Ot,  be  assigned  by  the  liqr  to  the 
new  bank,  which  shall  accept  an  assignment  thof  at  the  book  value 
thof,  viz.,  861,311/. 

3.  A  new  coy  shall  be  formed  ftnd  incorporated  under  the  Cos  Acts 
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as  a  coy  limtd  by  shares,  for,  amongst  other  objects,  that  of  acqmiing^ 
all  the  ppty,  credits,  rights,  choses  in  action,  and  assets  whatsoever 
and  wheresoever  situated  of  the  old  bank,  including  the  business  and 
goodwill  thof ,  and  the  whole  undertaking  thof ,  as  a  going  concern,  the 
new  bank  undertaking  to  pay,  satisfy,  and  discharge  all  the  liabilities 
of  the  old  bank,  except  as  and  in  mcmner  hnftr  provided,  and  also  to 
pay  the  costs,  charges,  and  expenses  of  and  incidental  to  the  suspen- 
sion, winding-up,  and  dissolution  of  the  old  bank  (including  the  costs 
of  the  respive  prov  off  liqrs  thof).  The  name  of  such  coy  (hnftr  called 
the  new  bank)  shall  be  the  Australian  Joint  Stock  Bank,  Limtd.  The 
nominal  capital  of  the  new  bank  shall  be  3,000,000/.,  divided  into 
800,000  shares  of  10/.  each. 

4.  The  formation  and  completion  of  the  new  bank  shall  not  depend 
upon  the  obtaining  of  the  whole  of  the  capital  of  the  new  bank,  and 
the  business  of  the  new  bank  may  be  commenced  as  soon  after  the 
incorporation  of  the  new  bank  as  the  directors  thof  shall  think  fit 

5.  The  liqr  shall  be  and  he  is  hby  authorized  to  sell  to  the  new  bank 
all  the  ppty,  choses  in  action,  rights,  credits,  and  assets  whatsoever  and 
wheresoever  situate  of  the  old  bank,  including  the  present  uncalled 
capital  of  the  old  bank,  and,  with  the  sanction  of  the  Gt,  the  statntoij 
reserve  liability  of  the  shareholders  of  the  old  bank. 

6.  The  conson  for  the  sale  by  the  liqr  to  the  new  bank  of  the  ppty, 
choses  in  action,  rights,  credits,  and  assets  of  the  old  bank,  other  than 
the  uncalled  capital  thof  and  the  statutory  reserve  liability  of  its 
shareholders,  shall  be — 

(a)  The  retirement  in  full  by  the  new  bank  of  the  note  circulation 

of  the  old  bank,  the  payment  in  full  by  the  new  bank  of  the 
debts  due  by  the  old  bank  to  the  Government  of  New  South 
Wales,  and  of  any  Crown  debts  or  any  other  preference  debts 
owing  by  the  old  bank  at  the  date  of  its  suspension,  namely, 
the  20th  day  of  April,  1 893,  and  of  all  other  liabilities  incurred 
by  the  old  bank  since  that  date. 

(b)  The  payment  and  satisfaction  in  manner  hnftr  provided  of  all 

the  other  liabilities  of  the  old  bank,  less  a  sum  of  861,311/., 
being  the  book  value  of  the  present  uncalled  capital  and  the 
statutory  reserved  liability  of  the  shareholders  of  the  old 
bank. 

(c)  The  issue  of  two  of  the  ordinary  shares  in  the  new  bank  of  ten 

pounds  (10/.)  each,  with  the  sum  of  41.  10«.  paid  up  on  each 
share,  in  lieu  of  each  share  now  held  by  him  in  the  old  bank, 
to  such  of  the  shareholders  of  the  old  bank  as  shaU  request 
the  new  bank  to  allot  the  same  to  him,  and  as  shall  agree  to 
pay  to  the  new  bank  the  simi  of  1/.  per  share  <m  allotment, 
and  21,  per  share  by  eight  quarterly  instalments  of  5t.  each, 
payable  at  ihe  expiration  of  3,  6|  9,  12,  15,  18,  21,  and  24 
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calendar  montlis  resply  from  tlie  date  of  the  incorporation  of 
the  new  bank. 

7.  The  oonson  for  the  sale  by  the  liqr  to  the  new  bank  of  the 
uncalled  capital  and  the  statutory  reserve  liability  of  its  shareholders 
shall  be  the  discharge  by  the  new  bank  of  such  of  the  liabilities  of  the 
old  bank  as  are  not  by  the  last  preceding  clause  hereof  agreed  to  be 
pd  and  satisfied  by  the  new  bank. 

8.  Notwithstanding  the  benefits  conditionally  reserved  for  the  share- 
holders of  the  old  bank  by  this  scheme  in  the  event  of  their  resply 
electing  to  accept  the  same,  the  sale  of  assets  of  the  old  bank  hby 
contemplated,  shall,  as  regards  such  of  the  shareholders  in  the  old 
bank  as  refuse  to  accept  these  benefits,  be  treated  and  deemed  as  a 
sale  to  the  new  bank  of  all  the  afsd  ppty,  choses  in  action,  rights, 
credits,  and  assets  of  the  old  bank,  other  than  the  unpaid  capital  and 
the  statutory  reserve  liability  of  its  shareholders,  at  a  sum  or  deficiency 
of  861, 1 3  H.  below  the  amount  necessary  to  discharge  the  liabilities  of 
the  old  bank. 

9.  Every  member  of  the  old  bank  who  shall  in  respect  of  such  share 
held  by  him  in  the  old  bank  accept  two  ordinary  shares  in  the  new 
bank  on  the  terms  and  conditions  mentd  in  sub-clause  (c)  of  clause  6 
hereof  shall  be  thereby  released  from  payment  of  all  calls  to  be  made 
as  afsd  in  respect  of  the  present  uncalled  capital  and  the  statutory 
reserve  liability  of  the  old  bank. 

10.  The  arts  of  aseon  of  the  new  bank,  and  the  contract  between  the 
liqr  and  the  new  bank  shall  and  do  provide  amongst  other  things— 

(a)  That  the  original  holder  of  ordinary  shares  in  the  new  bank 

shall  not  be  permitted  to  transfer  such  shares  so  long  as  any 
of  the  instalments  of  5*.  each  mentd  in  sub-section  (c)  of 
clause  6  hereof  shall  remain  unpaid  unless  he  shall  first  enter 
into  an  agreement  with  the  new  bank,  making  himself  per- 
sonally liable  for  the  due  payment  of  such  instalments  by 
the  holders  for  the  time  being  of  such  shares. 

(b)  That  the  directors  of  the  new  bank  shall  receive  from  any  holder 

of  ordinary  shares  in  the  new  bank  desirous  of  paying  the 
same,  all  or  any  of  the  instalments  of  5«.  each  mentd  in  sub- 
clause (c)  of  clause  6  hereof,  before  the  time  or  times  fixed 
for  the  payment  of  the  same,  and  the  owner  shall  thereupon 
be  entitled  to  a  proportionate  increase  of  dividend  fi:om  the 
time  or  respective  times  of  such  payment  or  payments  being 
made. 

11.  Every  creditor  of  the  old  bank,  except  the  holders  of  the  old 
coy's  notes  and  His  Majesty's  Government  and  other  preference 
creditors  of  the  old  bank,  shall  accept  ten  deposit  receipts  of  the  new 
bank  each  for  one-tenth  of  the  principal  moneys  now  due  to  him  by 
the  old  bank,  the  first  of  which  deposit  receipts  to  become  payable  at 
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the  expiration  of  four  (4)  years  from  the  date  of  the  incorporation  of 
the  new  bank,  and  the  remaining  nine  at  successiye  intervals  of  six 
calendar  months,  and  each  of  such  deposit  receipts  as  represents  debts 
due  by  the  old  bank  now  bearing  interest  shall  bear  interest  up  to  the 
time  when  the  existing  deposits  are  now  payable  in  respect  ihot  and 
thereafter  at  the  rate  of  4^  p.c.p.a.  payable  half-yearly  on  the  same 
days  as  the  interest  is  now  payable  under  the  existing  debts,  and  each 
of  such  deposit  receipts  as  represents  debts  due  by  the  old  bank  not 
now  bearing  interest  shall  bear  interest  from  the  date  of  the  incorpora- 
tion of  the  new  bank  at  the  rate  of  4^  p.c.p.a.  payable  half-yearly,  the 
interest  now  due  and  accruing  due  on  deposits  of  the  old  bank  bearing 
interest  shall  be  pd,  as  regards  that  interest  which  has  accrued  or 
shall  accrue  due  up  to  the  day  on  which  tl^e  new  bank  shall  commence 
business,  on  the  day  after  the  day  when  the  new  bank  conmiences 
business,  and  as  regards  that  interest  which  shall  accrue  due  after  the 
day  when  the  new  bank  shall  commence  business,  on  such  day  as  the 
same  would  hare  become  due  under  the  deposits  of  the  old  bank ;  and 
all  payments  of  principal  and  interest  shall  be  made  at  the  places 
where  the  same  are  now  payable. 

12.  Any  creditor  of  the  old  bank,  to  whom  any  debts  shall  be  due  or 
accruing  due  by  the  old  bank,  may  set  off  such  debt  against  any  debt 
due  or  accruing  due  from  him  to  the  old  bank,  and  the  balance  of  the 
account  and  no  more  shall  be  the  amount  due  on  either  side  resply. 

13.  The  new  bank  shall  pay,  satisfy  and  discharge  all  the  costs, 
charges,  and  expenses  of  and  incident  to  the  suspension,  winding-upi 
and  dissolution  of  the  old  bank,  including  the  costs  of  the  respive  liqrs 
thof ,  and  of  and  incident  to  the  preparation  and  carrying  into  effect  of 
this  scheme,  including  the  costs  of  the  incorporation  of  the  new  bank 
and  of  the  conveyance  and  transfer  of  the  ppty  and  assets  of  the  old 
bank  to  the  new  bank. 

14.  Save  as  herein  provided,  the  creditors  of  the  old  bank  (except  as 
afsd)  shall  accept  the  provisions  made  for  them  in  this  scheme  in 
satisfaction  and  discharge  of  all  claims  and  demands  against  the  old 
bank,  and  shall  at  the  time  of  their  applicon  for  new  deposit  receipts, 
as  afsd,  deliver  up  to  be  cancelled  all  deposit  receipts  and  drafts  or 
other  similar  documents  issued  to  them  by  the  old  bank. 

15.  The  directors  of  the  new  bank  shall  have  a  discretionary  power 
of  granting  an  overdraft  at  the  rate  of  6  p.c.p.a.  to  any  depositor  of 
the  old  bank  who  shall  have  a  balance  to  the  credit  of  his  current 
account  with  the  old  bank  at  the  time  of  its  suspension,  and  who  shall 
give  the  new  bank  security  over  all  or  any  of  his  negotiable  inscribed 
deposit  stock,  negotiable  deposit  receipts,  and  deposit  receipts  of  the 
new  bank  issued  to  every  such  depositor  pursuant  to  this  scheme,  and 
they  shall  also  have  power  to  payin  full  the  amount  of  any  bank  draft 
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or  acceptance  issued  by  the  old  bank  and  current  at  the  time  of  its 
suspension. 

16.  If  any  of  the  creditors  of  the  old  bank  shall  so  require,  the  new 
bank  shall  issue  to  such  creditors,  either  in  lieu  of  or  in  exchange  for 
the  deposit  receipts  to  be  issued  to  them  pursuant  to  this  scheme, 
negotiable  deposit  receipts  with  interest  coupons  attached  payable  "  to 
bearer,"  representing  a  similar  amount  and  payable  in  the  same 
manner  and  at  the  same  times  as  such  deposit  receipts  or  negotiable 
inscribed  deposit  stock,  repayable  only  at  the  option  of  the  new  bank 
on  six  calendar  months'  notice,  bearing  interest  at  the  rate  of  4^  p.c.p.a. 
payable  half-yearly.  All  such  negotiable  deposit  receipts  and  negotiable 
inscribed  deposit  stock  shall  be  issued  subject  to  such  conditions  as 
may  be  imposed  by  the  directors  of  the  new  bank. 

17.  The  arts  of  asson  of  the  new  bank  shall  providci  amongst  other 
things: — 

(a)  That  the  directors  of  the  new  bank  shall  be  six  in  number. 

(b)  That  the  directors  of  the  old  bank  shall  be  the  directors  of  the 

new  bank  untU  the  statutory  meeting  thof  is  held. 

(c)  And  that  at  such  statutory  meeting,  and  thereafter,  the  directors 

shall  be  elected  by  the  shareholders  and   the   holders  of 
negotiable  inscribed  deposit  stock. 

18.  Notwithstanding  anything  hnbefore  contained  in  the  event  of 
the  old  bank  being  compulsorily  woimd  up  in  any  place  outside  the 
colony  of  New  South  Wales,  all  the  creditors  of  the  old  bank  shaU  be 
at  liberty  to  prove  their  claims  in  such  winding-up,  and  the  dividends 
reed  by  such  creditors  in  respect  of  such  proofs  shall  be  deducted 
from  their  claims  before  they  shall  be  entld  to  the  benefit  of  any  of 
the  provisions  contained  in  this  scheme  of  arrangement. 

19.  The  winding-up  of  the  old  bank  shall  be  completed,  and  the 
discharge  thereon  shall  be  efPeoted  with  all  convenient  speed. 

20.  The  liqr  of  the  old  bank  shall  take  all  such  proceedings,  and  do 
all  such  things  as  may  be  necessary,  or,  in  his  opinion,  convenient  for 
carrying  this  scheme  into  effect. 

21.  The  Supreme  Ot  of  New  South  Wales  may  make  such  altera- 
tions, modifications,  or  additions  to  this  scheme  as  it  may  think  fit  to 
approve  or  impose. 

22.  The  drafts  of  the  proposed  memdum  and  arts  of  asson  of  the  new 
bank  shaU  be  approved  of  by  the  directors  of  the  old  bank. 

Sanctioned  by  Vaughan  WiUiams,  J.,  in  1893. 

The  Empire  Hining  Coy,  Limtd.  Form  872. 


An  agreemt  made  the  22nd  day  of  Jan.  1890,  between  the  Empire  Agreement  to 
Mining  Coy,  limtd  (hnftr  called  the  Empire  Coy),  and and ,  toe  h^wL 
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the  liqrs  of  the  sd  coj  of  the  first  part,  and  Golden  Leaf,  Limtd  (hnftr 
called  the  new  coj),  of  the  second  part,  and  H.  Y.,  on  behalf  of  himself 
and  all  others  the  debenture  holders  of  the  Empire  Coy,  of  the  third 
part.  Whereas  the  Empire  Coy,  prior  to  the  commencement  of  the 
voluntary  winding-up  thof,  issued  debentures  to  the  amount  of  28,700/., 
which  debentures,  together  with  an  arrear  of  interest  thereon,  are  now 
due  and  owing;  And  whereas  on  the  31st  of  Dec.  1889,  the  Empire 
Coy  and  its  liqrs  afsd  entered  into  an  agreemt  with  the  Qolden  Leaf 
Coy  for  the  sale  and  transfer  to  that  coy  of  the  undertaking  and  ppty 
of  the  Empire  Coy  upon  the  terms  therein  mentd,  and  it  was  one  at 
the  terms  of  the  sd  agreemt  that  every  debenture  holder  of  the 
Empire  Coy  should  be  entitled  at  any  time  within  one  month  from  the 
date  thof  to  request  the  new  coy  to  allot  to  him  fifty  fully  pd-up  IL 
shares  in  the  new  coy  in  respect  of  and  in  exchange  for  50/.  deben- 
tures held  by  him  in  the  Empire  Coy,  and  in  discharge  of  all  principal 
and  interest  due  on  such  debentures,  and  that  the  new  coy  should 
comply  with  such  request ;  And  whereas  it  is  expedient  to  bind  all 
the  debenture  holders  of  the  Empire  Coy  to  accept  pd-up  shares  in  the 
new  coy  in  respect  of  and  in  exchange  for  their  debentures  of  the 
Empire  Coy. 

Now  therefore  it  is  agreed  as  follows : — 

1.  The  sd  agreemt  of  the  dlst  of  Dec.  1889,  shall  be  carried  into 
effect. 

2.  Each  of  the  debenture  holders  of  the  Empire  Coy  shall  surrender 
to  the  new  coy  to  be  cancelled  the  debentures  of  the  Empire  Coy  held 
by  him  or  her,  and  the  new  coy  shall  allot  to  him  or  her  fiLfty  fully  pd-up 
1/.  shares  in  the  capital  of  the  new  coy  in  respect  of  and  in  exchange 
for  each  50/.  debenture  so  surrendered  by  him  or  her,  and  he  or  she 
shall  accept  the  same  in  discharge  of  all  principal  money  and  interest 
due  on  the  surrendered  debenture  or  debentures. 

3.  All  further  proceedings  in  the  actions  of  ClipperUm  v.  Tke  Empire 
Mining  Co.,  Limtd,  1889,  C.  No.  1867,  and  De  Hoghton  v.  The  9am$ 
Co,,  1889,  D.  No.  2096,  shall  be  stayed. 

4*  It  is  proposed  to  submit  the  arrangement  embodied  herein  to  a 
meeting  of  the  holders  of  the  debentures  of  the  Empire  Coy  to  be  con- 
vened by  order  of  the  High  Ct  of  Justice  pursuant  to  the  provisions 
of  the  Joint  Stock  Cos  (Arrangement)  Act,  1870,  and  afterwards  to 
apply  for  the  sanction  of  the  Ct. 

5.  The  arrangement  embodied  herein  is  made  subject  to  any  modifi- 
cations or  conditions  which  the  Ct  may  think  fit  to  require  or  impose. 

6.  This  agreemt  is  conditional  on  the  arrangement  embodied  herein 
being  sanctioned  by  extraordinary  resolution  of  the  Empire  Coy,  and 
on  its  being  sanctioned  by  the  Ct  as  afsd,  and  unless  it  is  so  sanctioned 
before  the day  of  - —  this  agreemt  shall  be  at  an  end. 

In  witness,  &c. 
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In  ihiB  case  the  companj  went  into  liquidation  and  authorized  the  liquidator, 
nnder  sect.  161  of  the  Act  of  1862,  to  sell  the  undertaking  to  the  new  company,  in 
conaideration  of  shares  to  be  allotted  to  the  members  with  a  liability  thereon,  and 
of  further  fully  paid-up  shares  to  be  allotted  to  the  company's  debenture  holders 
who  came  in  and  claimed  debentures.  A  minority  of  the  debenture  holders  declined 
to  come  in,  and  accordingly  the  aboTe  agreement  was  prepared,  and,  with  the 
sanction  of  the  Court,  meetings  of  the  contributories  were  convened,  and  in  due 
course  the  sanction  of  the  Court  was  obtained.  See  report  of  the  proceedings, 
£mpire  Mining  Co.,  44  C.  D.  462. 

The  principal  objection  raised  by  the  opposing  debenture  holders  was,  that  the 
Court  had  no  jurisdiction  to  force  a  debenture  holder  to  give  up  his  security  and 
take  shares  instead.  But  North,  J.,  held  that  there  was  full  jurisdiction.  In  thus 
holding,  the  learned  judge  was  to  some  extent  influenced  by  the  judgment  of  Hall, 
y.-C,  in  Mammoth  Copperopolit  of  Utah,  set  out  in  the  8xd  edition  of  Company 
Precedents,  p.  607.  In  the  case  referred  to,  Hall,  V.-C,  held  that  debenture 
holders  of  a  company  were  a  class  of  creditors  within  the  Act,  and  that  there  was 
jurisdiction  to  compel  them  to  accept  debentures  of  another  company  in  satisfaction 
of  all  claims,  and  the  Court  of  Appeal  affirmed  that  decision.  In  a  considerable 
number  of  cases  schemes  compelling  debenture  holders  to  accept  paid-up  shares  in 
a  new  company  in  satisfaction  of  their  debentures  have  been  sanctioned. 

And  it  is  now  well  settled  that  there  is  jurisdiction  to  sanction  a  scheme  embody- 
ing such  a  provision.    Alabama,  New  Orleans,  ^.  Co,,  (1891)  1  Ch.  213. 


The  Florida  Land  and  Colonization  Coy,  Limtd. 

(In  voluntary  liquidation — hnftr  referred  to  aa  "  the  present  coy.") 

Scheme  of  Arrangement, 

1.  A  new  coy  shall  be  incorporated  nnder  the  Cos  Acts,  1862  to 
1898,  as  a  coy  limtd  by  shares.  The  name  of  the  new  coy  shall  be  the 
Florida  Land  and  Colonization  Coy,  Limtd,  or  if  any  difficulty  occurs 
in  registering  under  that  name,  then  such  other  name  as  the  liqrs  of 
the  present  coy  shall  select.  The  nominal  capital  of  the  new  coy  shall 
be  70,000/.  divided  into  60,000  preference  shares  of  1/.  each,  and 
10,000  ordinary  shares  of  1/.  each.  The  new  coy  shall  have  power  to 
issue  debentures  to  the  nominal  amount  of  10,000/.  carrying  interest 
at  the  rate  of  41,  p.c.p.a.  Such  debentures  shall  be  in  the  form 
{mutatis  mutandis)  of  the  debentures  issued  by  the  present  coy.  The 
new  coy  shall  also  have  power  to  issue  further  debentures  ranking 
pari  p<Msu  with  the  sd  debentures  for  10,000/.  to  an  amount  not 
exceeding  in  all  with  the  sd  debentures  for  10,000/.  the  sum  of 
20,000/.  and  carrying  such  interest  as  may  be  agreed  upon.  No 
further  issue  of  debentures  beyond  the  original  issue  of  10,000/.  shall 
be  made,  except  with  the  sanction  of  an  extraordinary  resolution  of 
the  holders  of  the  preference  and  also  of  the  holders  of  the  ordinary 
shares  in  the  new  coy. 

2.  The  preference  shares   in  the  new  coy  shall  confer  on  the 


Form  873. 

New  company 
to  acquire  ola 
oompany*8 
assets  and 
liabilities. 
Debenture 
holders  to 
accept  pre- 
ference shares 
in  new  com- 
pany, and 
existing 
shareholders 
to  have  ordi- 
nary shares  in 
new  company. 
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holders  the  right  to  be  pd  out  of  the  profits  of  each  year  ayidlable 
for  dividend  a  preferential  dividend  for  such  year  (non-cumulatiTe) 
at  the  rate  of  51.  p.c.p.a.,  and  such  shares  shall  rank,  both  as  regards 
dividend  and  capital,  in  priority  to  the  ordinary  shares. 

3.  The  objects  of  the  new  coy  shall  include  the  acquisition  and 
undertaking  of  all  or  any  of  the  assets  and  liabilities  of  the  present 
coy.  The  memdum  and  arts  of  asson  of  the  new  coy  shall  be  framed 
in  accordance  with  the  drafts  which  have  already  been  prepared  with 
the  privity  of  the  liqrs  of  the  present  coy.  The  first  directors  of  the 
new  coy  shall  be,  &c. 

4.  The  liqrs  of  the  present  coy  shall  enter  into  an  agreemt  with  the 
new  coy  for  the  transfer  to  the  new  coy,  upon  the  footing  and  subject 
to  the  provisions  of  this  scheme,  of  the  assets  of  the  present  coy. 

5.  Every  holder  of  a  debenture  or  debentures  of  the  present  coy 
shall  be  entld  to  receive  preference  shares  in  the  new  coy,  credited  as 
fully  pd  up,  equal  in  nominal  amount  to  the  principal  moneys  secured 
by  such  debenture  or  debentures,  and  shall  accept  such  preference 
shares  in  complete  satisfaction  and  discharge  of  all  daims  for  principal 
or  interest  under  such  debenture  or  debentures,  and  shall  forthwith 
surrender  to  the  new  coy  his  debenture  or  debentures,  and  shall  there- 
upon be  entld  to  have  such  preference  shares  allotted  to  him. 

6.  The  unsecured  creditors  of  the  present  coy  shall,  within  three 
months  from  the  date  of  this  scheme  being  sanctioned  by  the  Ct, 
receive  payment  of  their  debts  in  cash  from  the  new  coy  without 
interest,  except  in  the  case  of  moneys  advanced  by  Messrs.  Gray, 
Dawes  &  Coy,  to  pay  taxes  and  current  expenses,  which  shall  cany 
interest  at  the  rate  of  5  p.c.p.a.  as  from  the  time  when  such  moneys 
were  advanced. 

7.  The  shares  to  be  issued  to  the  debenture  holders  of  the  present 
coy  shall  be  entld  to  the  sd  preferential  dividend  (non-cumulative)  of 
5/.  p.cp.a.  as  from  the  1st  day  of  Jan.  1899. 

8.  Every  registered  shareholder  of  the  present  coy  shall  be  entld  to 
receive  ordinary  shares  in  the  new  coy,  credited  as  fully  pd  up,  equal 
in  nominal  value  to  10  per  cent,  of  the  nominal  value  of  the  shares 
held  by  him  in  the  present  coy. 

9.  The  new  coy  shall  pay  all  the  costs,  charges  and  expenses,  of  and 
incident  to  the  winding-up  of  the  present  coy,  including  the  costs  of 
and  incident  to  this  scheme,  and  the  carrying  of  the  same  into  effect 

10.  Subject  to  the  provisions  of  this  scheme,  the  new  coy  shall  take 
over  and  discharge  all  the  debts  and  liabilities  of  the  present  coy,  and 
shall  indemnify  the  present  coy  and  its  liqrs  in  respect  thof . 

11.  As  soon  as  conveniently  may  be  after  this  scheme  becomes  bind- 
ing, the  present  coy  and  its  liqrs  shall  resply  execute  and  do  all  sach 
assurances  and  things  as  may  be  necessary  for  carrying  out  this 
scheme. 
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12.  The  liqrs  may  assent  to  any  modification  of  this  scheme,  or  to 
any  conditions  which  the  Ot  may  think  fit  to  approve  or  impose. 

Sanctioned  by  Wright,  J.,  Feb.  18,  1899. 


Abstract  of  other  Schemes  on  Transfer  to  New 
Companies. 

Darlaston  Coal  and  Iron  Company,  Limited. 

The  company  was  being  wound  up  compulsorily,  and  there  was  a 
debenture  holders'  action  pending.  The  scheme  provided  that  the 
debenture  holders  and  unsecured  creditors  should  accept  fully  paid-up 
shares  in  the  new  company  in  satisfaction  of  their  debts.  The  scheme 
was  approved  at  meetings  convened  by  the  Court,  and  Jessel,  M.  R., 
made  an  order  confirming  the  scheme,  25th  June,  1877.  The  order  is 
set  out  on  p.  663  of  the  2nd  edit,  of  Company  Precedents ;  and  see 
report,  W.  N.  (1877)  166. 

The  Oreat  Western  Colliery  Company,  Limited. 

In  this  case  the  scheme  of  arrangement  was  embodied  in  an  agree- 
ment dated  18th  April,  1878,  and  made  between  the  company  and  its 
liquidators  of  the  one  part,  and  A.  and  B.,  on  behalf  of  themselves 
and  all  the  other  debenture  holders  of  the  company,  of  the  other  part. 
The  company  was  being  wound  up  imder  supervision.  The  scheme 
provided  for  the  sale  of  the  undertaking  to  a  new  company;  that 
shares  should  be  allotted  to  the  members  of  the  old  company ;  the  new 
company  should  undertake  all  the  liabilities  of  the  old  company  ;  the 
trustees  should  concur ;  the  new  company  should  be  at  liberty  to  raise 
20,000/.  debentures  as  a  first  charge  on  the  undertaking  in  priority  to 
the  existing  debentures ;  that  the  debenture  holders  of  the  old  com- 
pany should  accept  debentures  of  the  new  company,  ranking  as  a 
second  charge  to  the  extent  of  one  moiety  of  the  principal  moneys  and 
interest  due  to  them,  and  should  also  receive  fully  paid-up  A  shares  in 
the  new  company  in  satisfaction  of  the  remaining  moiety.  A  petition 
was  then  presented,  and  an  order  was  made  19th  July,  1878,  by  Hall, 
V.-C,  sanctioning  the  arrangement.  The  scheme  and  petition  will  be 
found  set  out  at  p.  557  of  the  2nd  edit,  of  Company  Precedents. 

Llynvi,  Tondn,  &c.  Coal  and  Iron  Company,  Limited. 

This  company  was  being  wound  up  under  the  supervision  of  the 
Court.  The  scheme  provided  for  the  transfer  of  the  imdertaking  to  a 
new  company ;  and  that  each  member  of  the  old  company  should  be 
entitled  to  an  ordinary  share  in  the  new  company  for  every  share  in 
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the  old  company  conditionally  on  his  subscribing  or  procuring  the 
subscription  at  par  of  a  preference  share  in  the  new  company  for  ereiy 
ordinary  share,  the  debenture  holders  to  extend  the  time  for  payment 
of  the  principal,  and  to  reduce  the  rate  of  interest  as  regards  arrears ; 
composition  of  lOs.  in  the  pound,  half  in  cash  and  half  in  preference 
shares  fully  paid,  to  be  given  to  the  ordinaiy  creditors ;  half  the  surplus 
profits  of  the  company  to  be  carried  to  a  debenture  redemption  fund ; 
the  debenture  holders  to  have  votes  at  election  of  directors ;  committee 
to  superintend  the  reconstruction.  The  scheme  was  submitted  to 
meetings  of  the  debenture  holders  and  creditors  of  the  company,  and 
approved,  and  on  30th  January,  1880,  an  order  was  made  by  Malins, 
Y.-O.,  sanctioning  the  scheme.  The  scheme  was  prepared  by  Lord 
(then  Mr.)  Macnaghten.  It  is  set  out  at  p.  553  of  the  2nd  edit,  of 
Company  Precedents. 

Llanrwst  Lead  Mining  Company,  Limited. 

This  scheme  was  sanctioned  by  Hall,  V.-O.,  on  petition,  in  May, 
1881.  The  winding-up  was  under  supervision.  The  order  to  convene 
the  meetings  of  creditors  and  contributories  was  made  12th  April,  1881, 
and  the  meeting^  were  held  on  9  th  May,  1881.  The  scheme  is  set  out 
at  p.  686  of  the  5th  ed.  of  Company  Precedents. 

The  Norfh-Westem,  &c.  Company,  Limited. 

This  scheme  provided  for  the  transfer  of  the  undertaking  to  a  new 
company,  and  that  each  holder  of  a  debenture,  or  debentures,  of  the 
old  company  should  receive  fully  paid-up  shares  at  par  in  satisfaction 
of  his  debentures,  and  that  the  shareholders  of  the  old  company  should 
receive  ordinary  shares  fully  paid  up  in  the  new  company.  The  scheme 
was  sanctioned  by  Ghitty,  J.,  22nd  April,  1882.  It  is  set  out  at  p.  603 
of  the  3rd  ed.  of  Company  Precedents. 

The  Dominion  of  Canada  Freehold  Estate  and  Timber  Company, 

Limited. 

New  company  to  be  formed.  Debentures  to  be  exchanged  for  per- 
petual debentures  of  the  new  company.  Holders  of  rent-charge 
securities  of  the  old  company  to  exchange  same  for  debentures  of  the 
new  company,  and  to  accept  fully  paid-up  shares  in  new  company  in 
satisfaction  of  arrear  of  rent-charge.  The  new  company  to  undertake 
all  the  debts  and  liabilities  of  the  old  company.  The  existing  securities 
to  be  abrogated.  The  old  company  to  be  dissolved.  The  new  company 
to  execute  deed-poll  covenanting  with  the  creditors  and  holders  of 
rent-charge  seciirities  and  debenture  holders  of  the  old  company  to 
observe  the  provisions  of  the  scheme,  dc 
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Tlie  above  scheme,  after  considerable  opposition  on  the  part  of  the 
debenture  holders,  was  sanctioned  by  Chitty,  J.,  9th  August,  1886: 
see  Eeport  in  66  L.  T.  347,  and  for  order,  Eeg.  lib.  A.  1625.  Under 
this  scheme  the  shareholders  in  the  old  company  got  nothing.  It  was 
alleged  and  shown  that  they  had  no  interest  in  the  assets.  The  scheme 
is  set  out  at  p.  689  of  the  5th  ed.  of  Company  Precedents ;  supra, 
Tp.  841. 

The  Otiloher,  &o.  Company,  Limited. 

In  this  case  the  arrangement  provided  for  a  transfer  of  the  under- 
taking to  a  new  company,  freed  and  discharged  from  the  debenture 
holders'  claims,  and  that  the  consideration  should  be  16,000/.  cash  to 
be  paid  to  the  liquidator,  and  the  allotment  of  20,000  H.  B  shares 
in  the  new  company  credited  as  paid  up ;  and  the  scheme  provided 
that  the  cash  should  be  applied,  fbrst,  in  payment  of  the  expenses  of 
the  winding-up  and  of  carrying  the  scheme  into  effect,  and  of  the 
debenture  holders'  action,  and  of  the  committee  of  creditors;  and, 
secondly,  towiards  payment  of  the  debts  and  liabilities  of  the  company 
in  accordance  with  the  rights  and  priorities  of  the  parties  to  whom  or 
in  whose  favour  such  debts  and  liabilities  exist ;  and,  thirdly,  that 
the  B.  shares  and  any  surplus  cash  should  be  distributed  by  the 
liquidator  among  the  members  of  the  old  company  in  accordance  with 
their  rights  and  interests  in  the  assets  of  that  company,  and  that  the 
creditors  and  others  having  claims  against  the  company  in  respect  of 
such  debts  and  liabilities  should  accept  in  full  satisfaction  and  dis- 
charge thereof  the  provisions  for  their  benefit  made  as  aforesaid. 
The  scheme  was  sanctioned  by  Stirling,  J.,  in  February,  1888,  and 
will  be  found  set  out  at  p.  623,  4th  ed.  of  Company  Precedents. 

The  Commercial  Banking  Company  of  Sydney. 

Assets  to  be  transferred  to  new  company  with  2,000,000/.  capital  in 
25/.  shares.  Shareholders  to  receive  shares  with  12/.  10*.  credited 
balance,  to  be  paid  up  by  instalments.  Creditors  on  current  account 
to  be  paid  off  by  instalments  ;  other  creditors  to  get  deposit  receipts, 
payable  by  instalments.  Sanctioned  by  Vaughan  Williams,  J., 
24th  June,  1893. 

National  Bank  of  Australia. 

The  assets  to  be  transferred  to  a  new  company  with  a  capital  of 
4,000,000/.  in  150,000  preference  shares  of  10/.  each,  and  250,000 
ordinary  shares  of  10/.  each.  The  shareholders  of  the  old  company 
to  receive  ordinary  shares  with  4/.  per  share  credited,  and  to  be 
xielieved  from  payment  of  calls  in  the  old  company.  General  creditors 
to  receive  two-thirds  of  the  amount  due  to  them  in  deposit  receipts, 
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pliable  in  five,  six  and  seren  years,  and  the  balance  in  preference 
shares  with  proyision  for  advances.  Sanctioned  bj  Yanghan  Williams, 
J.,  27th  June,  1893. 


The  City  of  Kelbonme  Bank,  Limited. 

Assets  to  be  transferred  to  a  new  company  with  a  capital  of 
1,500,000/.  in  100,000  preference  shares  of  5/.,  and  20,000  ordinaiy 
shares  of  5/.,  the  ordinary  shares  to  be  allotted  to  the  members  of 
the  old  company,  with  21.  lOs.  per  share  credited  as  paid  up.  Every 
member  of  the  old  company  on  taking  up  his  shares  in  the  new  com- 
pany  to  be  released  from  liability  in  respect  of  the  old  company.  The 
new  company  to  issue  deposit  receipts  for  four-fifths  of  the  amount  due 
to  the  creditors  carrying  interest,  and  payable  in  equal  amounts  at 
the  expiration  of  five,  six,  seven  and  eight  years.  The  creditors  to 
receive  preference  shares  fully  paid  up  for  the  balance  due,  or,  at  the 
option  of  the  creditor,  balance  to  be  satisfied  by  a  deposit  receipt,  pay- 
able ten  years  after  date,  carrying  interest  at  4^  per  cent.  Sanctioned 
by  Vaughan  Williams,  J.,  22nd  July,  1893. 

The  Commercial  Bank  of  Australia,  Limited. 

The  assets  to  be  transferred  to  a  new  company  with  a  capital  of 
600,000/.  in  30,000  preference  shares,  and  30,000  ordinary  shares  of 
10/.  each,  the  ordinary  shares  to  be  issued  to  the  shareholders  of  the 
old  company,  or  to  the  public  on  payment  of  10/.  per  share.  The  un- 
called capital  of  the  old  company  to  be  included  in  the  sale,  and  to  be 
called  up,  but  a  member  taking  up  his  ordinary  shares  in  the  new 
company  to  be  relieved  from  his  calls  in  the  old  company.  The  new 
company  to  issue  to  the  general  creditors  deposit  receipts  for  two-thirds 
of  the  amount  due,  carrying  interest  and  payable  at  the  expiration  of 
five  years,  but  with  power  for  the  company  to  pay  off  before  maturity 
on  notice,  the  remaining  one-third  to  be  satisfied  by  the  allotment  of 
fully  paid-up  preference  shares.  Other  creditors  to  receive  fully  paid- 
up  preference  shares.  If  the  assets  taken  over  do  not  reaHse  a  certain 
figure,  the  dividends  on  the  ordinary  shares  to  be  retained  and  applied 
in  making  good  the  deficiency.  Sanctioned  by  Yaughan  Williams,  J., 
10th  August,  1893. 

The  London  Chartered  Bank  of  Australia. 

The  assets  and  liabilities  to  be  transferred  to  a  new  company  with  a 
capital  of  4,000,000/.,  divided  into  62,500  ordinary  shares  of  40/.  each, 
and  150,000  6^  per  cent,  preference  shares  of  10/.  each,  the  remaining 
liability  of  20/.  per  share  on  the  shares  in  the  old  company  to  be  called 
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up.  The  shareholders  in  the  old  company  to  receive  corresponding 
allotments  of  ordinary  shares  in  the  new  company,  with  15/.  per  share 
credited.  The  general  creditors  to  receive  fully  paid-up  preference 
shares  of  the  new  company ;  other  creditors  to  receive  deposit  receipts. 
The  dividend  on  the  ordinary  shares  in  the  new  company  limited  untQ 
all  deposit  receipts  cleared  off.  Sanctioned  by  Yaughan  Williams,  J., 
August,  1893. 

The  Queensland  National  Bank,  Limited. 

Certain  alterations  to  be  made  in  the  articles  of  association;  the 
directors  to  call  up  the  uncalled  capital.  Capital  to  be  reduced  by 
cancelling  21,  per  share  of  paid-up  capital.  New  shares  to  be  issued. 
Creditors  to  accept  deposit  receipts  each  for  one-twelfth  of  amount  due 
maturing  at  intervals  of  six  months.  At  option  of  creditors  bank  to 
issue  to  them  negotiable  deposit  receipts  to  bearer.  Directors  to  have 
discretionary  power  of  granting  advances  to  depositors,  &o.  Sanctioned 
by  Wright,  J.,  as  vacation  judge,  13th  September,  1893. 

Boofhman's,  Limited. 

The  undertaking  to  be  made  over  to  a  new  company,  and  the  holders 
of  the  first  and  second  debentures  to  take  first  and  second  debentures 
of  the  new  company.  Certain  sums  receivable  under  various  compro- 
mise agreements  to  be  applied  in  paying  preferential  creditors,  and, 
subject  thereto,  the  costs  of  the  liquidation,  and  any  balance  to  be 
distributed  amongst  the  unsecured  creditors.  The  general  creditors  to 
receive  fully  paid-up  shares  in  the  company.  All  further  proceedings 
in  the  debenture  action  to  be  stayed.  Sanctioned  by  Yaughan 
Williams,  J.,  January,  1894. 

The  Emma  Company,  Limited. 

The  undertaking  to  be  made  over  to  the  new  company,  with  a  capital 
of  150,000/.,  divided  into  600,000  shares  of  5«.  each.  The  debenture 
holders  to  receive  four  58.  fully  paid-up  shares  in  respect  of  every  1/. 
due,  or  five  like  shares  with  4^.  credited  in  respect  of  every  1/.  due. 
The  shareholders  to  receive  shares  of  5«.  each  with  Ss,  credited.  Sanc- 
tioned by  Yaughan  Williams,  J.,  17th  June,  1895. 

The  Liberator  Permanent  Benefit  Building  Society,  and  Lands  Allot- 
ment Company,  Limited,  and  the  House  and  Land  Investment 
Trust,  Limited. 

The  scheme  provided  for  the  transfer  of  the  assets  of  the  three  com- 
panies to  a  new  company,  with  a  capital  of  600,000/.  in  1/.  shares,  the 
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new  company  to  pay  for  the  assets  600,000/.,  with  an  option  to  satisfy 
in  paid-up  shares.  The  consideration  to  be  distributed  amongst  the 
creditors  and  shareholders  in  specified  proportions.  The  new  company 
to  create  and  issue  debentures  of  a  specified  character,  and  these 
debentures  to  be  offered  to  the  creditors  and  members  of  the  liquidating 
companies,  the  proceeds  of  the  debentures  to  be  applied  in  cleariug  oS 
certain  liabilities  incurred  in  the  winding-up  and  costs,  charges,  emd 
expenses,  and  in  providing  for  the  developing  and  completion  of  the 
properties.  Specified  persons  to  be  the  directors.  Provisions  for 
nominees  of  trustees  of  the  deed,  and  other  ancillary  provisions. 
Sanctioned  by  Yaughan  Williams,  J.,  22nd  June,  1895. 

New  Zealand  Loan  and  Mercantile  Agency  Company,  Limited. 

The  winding-up  was  under  a  compulsory  order,  and  by  the  scheme 
a  new  company  with  the  same  name  was  formed  to  take  over  the  assets 
and  liabilities.  Forthwith  a  considerable  call  was  to  be  made  on  the 
old  ordinary  shares,  the  holders  of  each  of  which  were  to  have  two 
new  ordinary  shares  of  a  smaller  amount,  with  a  small  sum  credited  as 
paid  up  thereon,  and  one  preference  share.  Dates  were  fixed  for 
payment  of  the  instalments  on  both  classes  of  shares,  and  acceptance 
with  payment  of  the  first  instalments  released  the  liability  for  calls  on 
the  old  shares.  Special  provisions  were  inserted  to  satisfy  the  holders 
of  certain  *'  sixth  issue  "  shares  in  the  old  company ;  extending  the 
time  for  comiug  in  in  the  case  of  shareholders  on  the  colonial  register ; 
and  paying  prior  claims,  interest  on  certain  debentures  and  other 
securities,  and  the  costs  of  the  liquidation,  the  scheme  and  a  debenture 
holder's  action.  Elaborately  framed  clauses  were  inserted  for  the 
creation  of  three  classes  of  debenture  stock,  called  **  prior  lien  deben- 
ture stock,"  "  A  debenture  stock,"  and  **  B  debenture  stock,"  and  for 
the  distribution  of  these  stocks  among  the  holders  of  the  debenture 
stock,  debentures,  and  mortgages  of  the  old  company.  There  was  also 
a  special  provision  for  getting  in  certain  mortgages  guaranteed  by  the 
old  company,  and,  after  payment  of  the  proceeds  to  the  holders  thereof, 
for  recouping  their  loss  (if  any)  by  giving  them  new  debenture  stocks. 
The  scheme  also  provided  for  settlements  with  the  mortgagees  and 
holders  of  guaranteed  mortgages,  subject  to  certain  consents.  A 
percentage  on  their  claims  was  to  be  paid  to  unsecured  creditors,  the 
balance  being  satisfied  by  new  debenture  stock,  and  there  being  a 
special  provision  as  to  small  creditors.  After  the  scheme  became 
binding  certain  claims  and  securities  on  the  old  company  were  to  be 
held  in  trust  for  the  new  company  and  the  trustees  of  the  new  stock 
issue,  so  as  to  enforce  cal^s  and  otherwise  carry  out  the  scheme. 
Proceeds  of  certain  properties  were  to  be  applied  partly  in  redemption 
of  the  new  issues  and  partly  in  the  business  of  the  new  company. 
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The  scheme  also  provided  for  the  appointment  and  remuneration  of 
the  trustees  of  the  new  stock  issues,  the  appointment  and  certain 
duties  of  auditors,  the  provisions  to  be  inserted  in  the  trust  deeds  and 
memorandum  and  articles,  the  appointment  of  directors,  restrictions 
on  transfer,  &c. ;  and  there  was  a  clause  providing  for  its  annulment, 
even  after  sanction  by  the  Court,  in  certain  events.  It  was  sanctioned 
by  Vaughan  Williams,  J.,  in  1894,  and  is  set  out  in  Co.  Prec.,  Pt.  II. 
6th  ed.  p.  674. 


The  Smelting  Corporation,  Limited. 

This  scheme  recited  the  position  as  regards  creditors,  &c.,  provided 
for  the  transfer  of  the  undertaking  to  the  new  company,  and  provided 
for  the  issue  amongst  the  parties  interested  of  debenture  stock  and 
paid-up  shares,  the  unsecured  creditors  being  given  part  cash  and  part 
fully  paid-up  shares.  Clause  9  provided  that  each  shareholder  in  the 
existing  company  shall  be  entitled  upon  delivery  of  his  share  certificates 
to  the  new  company,  and  upon  applying  and  paying  for  in  accordance 
with  the  conditions  of  allotment  of  so  much  of  the  said  debenture 
stock  of  the  new  company  at  par  as  is  hereinafter  mentioned,  to  claim 
from  the  new  company  in  respect  of  each  IL  share  in  the  existing 
company  held  by  him  the  issue  and  allotment  to  him  of  one  ordinary 
share  of  the  new  company  credited  as  fully  paid-up.  The  amount  of 
the  said  debenture  stock  to  be  applied  for  and  taken  up  by  each  share- 
holder claiming  an  allotment  of  fully  paid-up  shares  of  the  new 
company  shall  be  Ss.  ^d,  of  such  debenture  stock  for  each  share  so 
claimed  by  him,  and  debenture  stock  to  that  amount  shall  be  allotted 
to  him  accordingly  by  the  new  company  in  accordance  with  his  appli- 
cation, &c.  The  scheme  was  sanctioned  by  Buckley,  J.,  on  15  April, 
1902. 

National  Insurance  and  Ouaxantee  Corporation,  Limited. 

Here  again  the  new  company  took  over  the  assets  and  liabilities  of 
the  old,  the  scheme  providing  for  a  novation  as  to  the  policies,  on  the 
terms  that  the  winding-up  and  reconstruction  were  to  be  no  defence  to 
proceedings  on  them,  while  the  suspension  of  payment  of  premiums 
on  account  of  winding-up  was  condoned  on  arrears  being  forthcoming 
by  a  specified  time.  In  like  manner  a  time  was  limited  for  payment 
of  the  sums  assured  by  policies  which  had  in  the  meantime  fallen  in, 
and  certain  interest  was  capitalised.  The  scheme  also  provided  for 
handing  securities  of  principal  debtors  to  the  persons  guaranteed; 
for  sending  in  policies,  &c.  for  indorsement  or  in  exchange  for  new 
ones ;  for  payment  of  salaries  and  costs  ;  for  the  execution  of  a  deed 
poll  by  the  new  company  to  perform  the  obligations  imposed  by  the 
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Bcheme,  &o.    The  material  parts  of  the  scheme  will  be  found  in  Co. 
Prec.,  Pt.  n.  6th  ed.  p.  684. 


Harris'  Navigation,  &o.  Company,  Limited. 

In  this  case  the  assets  of  the  old  company  were  transferred  to  the 
new  company  free  from  certain  debentures  which  were  to  be  cancelled, 
debentures  of  the  new  company  being  issued  in  exchange.  Certain 
*'new  priority  '*  debentures  of  the  old  company  were  to  be  paid  off  bj 
the  new  one.  The  holders  of  old  first  preference  shares  were  to  be 
entitled  to  preference  shares  in  the  new  company,  and  certain  deben- 
ture holders  were  to  exchange  their  securities  for  preference  shares  and 
debentures  of  the  new  company.  Holders  of  other  preference  shares 
and  of  ordinary  shares  in  the  old  company  got  a  percentage  of  the 
amount  in  ordinary  shares  of  the  new  one  with  a  sprinkling  of 
debentures,  the  acquisition  of  debentures  issued  to  shareholders  being 
conditional  on  allotment  of  shares  being  accepted.  Some  of  the 
ordinary  shares  were  reserved  by  the  new  company  for  outside  issue. 
The  new  company  was  to  pay  the  debts  of  the  old  one  and  the  costs  of 
liquidation,  and  indenmify  the  old  company.  The  shares  of  the  new 
company  as  soon  as  fully  paid  up  were  to  be  converted  into  stock. 
The  scheme  also  pointed  out  how  the  profits  of  the  new  company 
would  be  applied,  and  provided  for  the  business  being  taken  over  as 
a  going  concern,  the  liquidator  to  carry  it  on  in  the  meantime.  The 
scheme  was  sanctioned  by  Chitty,  J.,  in  August,  1888,  and  is  set  out 
in  Co.  Prec.,  6th  ed.  Pt.  11.  p.  687. 


Form  874. 

Arrears  of 
interest  on 
debenture 
stook  to  be 
satisfied  by  a 
payment  of 
cash  or  distri- 
bution of 
bonds,  at  com- 
pany'8  option. 
Stock  holders 
to  be  repre- 
sented on 
board. 

Petition  for 
winding-up  to 
be  withdrawn 


Arrangements  for  staying  Winding-up. 

Midland  TJrngnay  Bail.  Coy,  Limited. 

1.  In  this  scheme  the  expression  "  the  debenture  stock  "  means  and 
includes  the  debenture  stock  of  the  coy  now  outstanding  of  the  nominal 
amount  of  1,131,375/,  and  (except  where  subject  or  context  otherwise 
requires)  such  additional  debenture  stock  as  may  be  hrftr  issued  in 
pursuance  of  the  power  in  that  behalf  hnftr  contained;  and  the 
expression  **  debenture  stook  holders  "  means  holders  of  the  debenture 
stock.  And  "  the  directors  of  the  coy  "  means  the  directors  who  were 
in  office  when  the  winding-up  of  the  coy  commenced,  and,  when 
appointed,  the  two  directors  mentd  in  dause  7  of  this  scheme. 

2.  The  interest  now  in  arrear  on  the  debenture  stock  being  one 
year's  interest,  at  the  rate  of  6  p.c.p.a.  up  to  the  1st  of  May,  1892, 
shall  be  satisfied  and  discharged  at  the  coy's  option,  either  by  the 
payment  and  distribution  of  a  simi  of  45,255/.  in  cash  (less  income  tax) 
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to  and  amongst  the  debenture  stock  holders  in  proportion  to  their  anddebcDturo 

respive  holdings  of  such  stock,  or  by  the  delivery  to  the  Law  Deben-  ^^, 

ture  Corporation,  Limtd,  of  the  sum  of  113,200^.  S^  p.c.  Uruguay 

Government  bonds,  and,  on  such  delivery  being  made,  the  sd  coy  shall 

be  freed  and  discharged  from  all  claims  whatsoever  in  respect  of  the 

sd  shares  of  interest.     The  Law  Debenture  Corporation,  Limtd,  shall 

hold  the  sd  113,200/.  3  J  p.c.  Uruguay  Government  bonds  upon  trust, 

either  to  sell  the  same  and  distribute  the  proceeds  thof  amongst  the 

debenture  stock  holders  in  proportion  to  their  respive  holdings  of  such 

stock,  or  in  lieu  thof,  to  deliver  the  sd  Uruguay  Government  bonds 

at  the  price  of  40  p.c.  in  satisfaction  of  the  sd  interest,  and  in  respect 

of  such  holdings  where  the  arrears  of  interest  at  4  p.c.p.a.  do  not 

amount  to  40/.,  or  is  not  a  multiple  thof,  to  issue  to  the  holders  thof  a 

fractional  certificate  in  the  Form  following,  &c. 

3.  The  interest  payable  on  the  debenture  stock  during  the  nine  years 
from  the  30th  of  April,  1892,  shall  be  pd  and  satisfied  at  the  following 
rates,  viz. : — ^For  the  four  years  commencing  on  the  1st  of  May,  1892, 
and  ending  on  the  30th  of  April,  1896,  at  the  rate  of  4  p.c.p.a. ;  and 
for  the  five  years  commencing  on  the  1st  of  May,  1896,  and  ending  on 
the  30th  of  April,  1901,  at  the  rate  of  5  p.c.p.a.  All  such  interest 
shall  be  pd  by  the  coy  in  cash,  by  equal  half-yearly  payments,  on  the 
1st  of  May  and  the  1st  of  Nov.  in  each  year,  the  first  of  such  pay- 
ments to  be  made  on  the  Ist  of  Nov.  1892,  and  the  last  on  the  Ist  of 
May,  1901,  and  interest  at  the  rates  before  mentd  shall  be  accepted  by 
the  debenture  stock  holders  in  lieu  and  satisfaction  of  interest  at  the 
rate  of  6  p.c.p.a.  on  the  debenture  stock.  From  and  after  the  1st  of 
May,  1901,  the  coy  shall  pay  interest  on  the  debenture  stock  at  the 
rate  of  6  p.c.p.a. 

4.  The  holders  of  the  existing  debenture  stock  shall  forthwith  lodge 
their  certificates  with  the  coy,  to  be  indorsed  with  a  memdum  to  the 
above  effect,  in  accordance  with  the  Form  set  forth  in  the  second 
schedule  to  the  trust  deed  below  mentd. 

6.  The  liqrs  of  the  coy  may  with  the  sanction  of  the  board  of 
directors  from  time  to  time  issue  such  an  additional  amount  of  deben- 
ture stock  as  may  be  necessary  to  enable  the  liqrs  to  satisfy  the  claims 
of  all  or  any  of  the  creditors  of  the  coy,  other  than  and  except  any 
claim  by  any  debenture  stock  holder  in  respect  of  his  debenture  stock. 
AU  such  additional  debenture  stock  shall  bear  interest  at  the  same 
rates  as  and  shall  rank  pari  passu  with  the  existing  debenture  stock. 

6.  The  debenture  stock  and  the  interest  thereon  shall  be  secured  by 
and  subject  to  the  provisions  contained  in  the  trust  deed,  as  a  first 
charge  on  the  undertaking  of  the  coy,  including  the  revenues  from  the 
Government  guarantee,  such  charge  to  be  a  floating  security  enforce- 
able only  in  the  events  mentd  in  the  trust  deed,  but  so  that  the  coy  is 
not,  without  the  consent  mentd  in  the  trust  deed,  to  be  at  liberty 
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lifter  to  create  any  mortgage  or  charge  thereon  in  priority  to  or 
ranking  pari  passu  T?ith  the  debenture  stock,  other  than  and  except 
the  additional  debenture  stock  hby  authorized.  And  the  debenture 
stock  shall  be  held  subject  to  the  provisions  contained  in  that  deed. 
A.  and  B.  shall  be  trustees  of  the  sd  trust  deed,  and  such  deed  is  to  be 
in  the  form  which  for  the  purpose  of  identification  has  been  subscribed 
by and ,  solors  of  the  Supreme  Ct,  with  such,  if  any,  modifi- 
cations as  shall  be  agreed  on  by  the  liqrs  and  the  sd  A.  and  B. 

7.  The  coy  shall  forthwith,  upon  the  approval  of  this  scheme  by  the 
Ct,  cause  two  persons  nominated  by  or  on  behalf  of  the  debenture 
stock  holders,  and  recommended  by  the  board  for  election,  to  be 
elected  directors  of  the  coy. 

8.  The  Convention  with  the  Government  of  the  sd  Bepublic  of 
Uruguay  for  reduction  of  the  interest  guaranteed  to  the  coy,  as 
already  signed,  is  approved  by  the  debenture  stock  holders. 

9.  The  peton  which  was  on  the  14th  of  June,  1892,  presented  by 
the  Poreign,  American  and  General  Investments  Trust  Coy,  Limtd, 
and  others,  to  the  Ct  for  the  compulsory  winding-up  of  the  coy  shall 
forthwith  either  be  withdrawn  by  the  sd  petrs  or  shall,  subject  to 
Article  1 3,  stand  over  generally,  with  liberty  for  the  petrs  to  apply  to 
restore  the  same  in  case  of  any  other  peton  for  winding-up  the  coy 
being  presented,  the  coy  undertaking  to  give  immediate  notice  to  the 
sd  petrs  of  the  presentation  of  any  such  other  peton.  If  this  scheme 
shall  not  be  carried  into  effect,  the  sd  petrs  shall  be  at  liberty  to 
proceed  with  their  sd  peton. 

10.  The  conduct  of  the  existing  liquidation  shall  remain  in  the 
hands  of  Messrs.  X.  and  Y.,  as  joint  liqrs,  and  they  shall  continue  to 
be  represented  by  their  existing  solors.  The  liqrs  may,  with  the 
sanction  of  the  board  of  directors,  execute  and  do  all  such  instruments, 
acts  and  things,  and  take  all  such  proceedings,  as  may  be  necessary  or 
expedient  for  giving  effect  to  this  scheme. 

11.  This  scheme  is  subject  to  the  sanction  of  the  Ct  being  obtained 
thereto  under  the  Joint  Stock  Cos  (Arrangement)  Act,  1870,  and  the 
liqrs,  with  the  consent  of  the  Board,  may  assent  to  any  modification  ol 
or  addition  to  any  of  the  terms  of  this  scheme,  or  to  any  conditions 
which  the  Ct  may  think  fit  to  require  or  impose. 

12.  Immediately  upon  this  scheme  being  sanctioned  by  the  Ct  in 
manner  af sd,  the  coy  shall  execute  the  trust  deed  referred  to  in  Clause  6 
hereof,  and  the  coy  shall  pay  (a)  the  law  costs  and  charges  and  the  out 
of  pocket  expenses  of  the  committee  representing  the  debenture  stock 
holders ;  (b)  the  costs  and  charges  of  the  petrs  of  and  incident  to  the 
sd  peton ;  (c)  one  set  of  costs  of  debenture  stock  holders  appearing 
in  support  of  the  sd  peton ;  (d)  the  costs  of  all  parties  to  the  receiver- 
ship action  of  Michael  V.  The  Midland  Uruguay  Bail,  Coy,  Limtd,  and 
others,  (1891) M.  No.  3371  of  such  action;  and  (e)  the  costs  as  between 
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Bolor  and  client,  and  the  charges  and  expenses  of  the  voluntary  winding- 
up,  and  all  the  costs,  charges  and  expenses  of  or  connected  with  or 
arising  out  of  this  scheme,  but  subject,  nevertheless,  to  the  provisions 
of  Clause  6  hereof. 

13.  When  this  scheme  shall  have  been  sanctioned  by  the  Ct,  and  the 
provisions  of  Articles  6,  7,  8  and  12  have  been  carried  into  effect,  all 
proceedings  in  the  sd  receivership  action  mentd  in  Article  11  hereof 
and  in  the  sd  voluntary  winding-up  shall  be  stayed,  and  the  sd  peton 
for  the  compulsory  winding  up  of  the  coy  shall  be  withdrawn,  and  all 
the  ppty  and  assets  of  the  coy  in  the  hands  of  the  liqrs  or  of  the  reor 
appointed  in  the  sd  ^tion  shall  be  handed  over  to  the  board  of 
directors  of  the  coy,  and  the  business  of  the  coy  shall  be  resumed  by 
such  board. 


Barnard,  Bishop,  and  Bamards,  Limtd. 

1.  The  first  mortgage  debentures  of  the  coy  for  60,000/.  shall  be    Form  875. 
renewed  for  seven  years  from  the  15th  Sept.  1895.  Renewal  of 

2.  The  interest  on  the  sd  first  mortgage  debentures  afsd  shall  be  debentures, 
reduced  as  from  the  15th  Sept.  1894,  from  6  p.c.p.a.  to  5  p.c.p.a.     Such  J^'J^t^'Jj^sfcg 
interest  shall  be  payable  by  means  of  warrants,  and  the  coupon  sheets  out  of  funds 
attached  to  the  sd  debentures  shall  be  delivered  up  to  the  coy  to  be  ^^^.  ^^  ^®'  ^ 
cancelled.  tees,  payment 

3.  The  costs  of  all  parties  of  the  debenture  holders*  action  (Laurence  ^^  i^^terest, 

•'■  .      ^  unsecured 

V.  Barnard,  Sfc,  1894,  L.  1534),  as  between  solor  and  client,  and  all  creditors,  &c., 

costs  incurred  by  the  debenture  holders*  committee,  includins:  costs  of  si^J^l  pro- 
T .  .  ,  .       .  .  .11  .  •    1      visions  as  to 

audit  meetmgs  or  otherwise  m  connection  with  the  protection  of  the  profits,  stay  of 

debenture  holders'   security,  and  the  costs  of  the  winding-up  peton  proceedmijs. 

and  the  order  made  thereon,  and  also  the  costs  of  the  liquidation,  and 

the  costs  of  and  incidental  to  the  negotiation  for  the  scheme,  and  the 

meetings  summoned  to  approve  the  same,  and  the  applicon  for  the 

sanction  of  the  Ct  thereto,  and  the  carrying  the  same  into  eJffect,  shall 

be  taxed  and  pd  out  of  the  invested  funds  now  held  by  the  trees  for 

the  debenture  holders,  and  the  trees  shall  raise  and  pay  such  costs 

accordingly. 

4.  Subject  to  payment  of  the  costs  provided  for  by  the  last  preced- 
ing clause,  the  trees  shall,  immediately  upon  the  scheme  being  sanc- 
tioned by  the  Ct,  pay  out  of  the  sd  invested  funds  the  interest,  at  the 
rate  of  3  p.c.p.a.,  upon  the  first  mortgage  debentures  for  the  six  months 
ending  the  15th  March,  1895,  and,  after  payment  of  the  sd  costs  and 
interest  as  last  afsd,  the  trustees  shall  apply  the  residue  of  the  sd 
invested  funds  in  or  towards  payment  of  the  interest  on  the  sd  first 
mortgage  debentures  at  the  rate  of  3  p.c.p.a.  for  the  six  months  ending 
the  15th  Sept.  1895,  and  if  such  residue  is  insufficient  for  that  pur- 
pose, the  coy  shall  make  up  the  deficiency.    The  coy  shall  be  entld 
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to  postpone  the  payment  of  the  remaining  2  p.c.  for  these  two  periods 
of  six  months  as  hereinafter  provided. 

5.  From  the  15th  Sept.  1895,  until  the  15th  Sept.  1898,  interest 
shall  be  pd,  when  due,  at  the  rate  of  3  p.c.p.a.  upon  the  first  mort- 
gage debentures.  The  coy  shall  be  enUd  to  postpone  the  payment 
of  the  remaining  2  p.o.,  and  also  of  the  2  p.c.  due  on  the  15th  March, 
1895,  and  the  15th  Sept.  1895,  until  the  15th  Sept.  1898 ;  but  if  the 
auditor  of  the  coy  for  the  time  being,  on  certifying  the  accounts  for 
any  year,  including  the  current  year,  shall  certify  that  the  profits  of 
the  coy  for  that  year  are  sufficient  to  pay  the  arrears  of  interest,  or 
any  part  thof ,  then  payment  of  such  arrears,  or  so  much  thof  as  such 
profits  shall  be  sufficient  to  pay,  shall  be  made  accordingly. 

6.  All  postponed  interest  on  the  first  mortgage  debentures  shall  be 
pd  on  15th  Sept.  1898,  and  on  and  after  that  date  the  interest  at  the 
rate  of  5  p.c.p.a.  shall  be  pd  in  full. 

7.  The  right  of  the  coy  to  postpone  the  payment  of  any  interest 
upon  the  first  mortgage  debentures  under  the  proyisions  of  this 
scheme  shall  cease  if  a  recr  is  appointed  of  the  undertaking  or  assets 
of  the  coy,  or  if  an  order  is  made  or  a  resolution  passed  to  wind  up 
the  coy. 

8.  The  principal  money  secured  by  the  first  mortgage  debentures 
shall  be  forthwith  payable — 

(a)  If  the  coy  makes  default  for  three  calendar  months  in  payment 

of  any  interest  payable  in  accordance  with  this  scheme. 

(b)  If  an  order  is  made  or  a  resolution  passed  to  wind  up  the  coy. 

(c)  If  the  coy  commits  a  breach  of  any  of  the  provisions  of  this 

scheme. 

9.  Certain  conditions  on  first  mortgage  debentures  cancelled. 

10.  The  profits  of  the  coy  after  payment  of  interest  at  the  rate 
of  5  p.c.p.a.  upon  the  first  mortgage  debentures  shall  be  applied  first 
in  replacing  the  amounts  taken  from  the  invested  funds  to  pay  the 
interest  due  on  the  first  mortgage  debentures  on  15th  Sept.  1894,  and 
also  the  amounts  to  be  so  taken  pursuant  to  the  provisions  of  Clauses  3 
and  4  of  this  scheme. 

11.  12,  13.  l^Provisions  as  to  second  mortgage  debentures.^ 

14.  The  coy  shall  pay  in  full  the  unsecured  creditors  of  the  coy 
whose  debts  resply  do  not  exceed  2/.,  the  other  unsecured  creditors  of 
the  coy  shall  accept  in  satisfaction  of  their  claims  resply  proved  against 
the  coy  in  the  winding-up  debenture  stock  equal  in  nominal  amount  to 
such  claims. 

15.  \_Amount  and  character  of  the  debenture  stock,'] 

16.  The  sd  debenture  stock  shall  be  secured  by  a  trust  deed,  Ac, 
and  the  securities  for  the  debentures,  stock,  and  the  stock  certificates, 
shall  be  in  accordance  with  forms  which  have  been  approved  by  the 
liqr  of  the  coy. 
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17.  So  long  as  tlie  first  and  second  mortgage  debentures  and  tlie  de- 
benture stock  or  any  of  tbem  still  remain  outstanding,  tbe  surplus  profits 
of  the  coy,  after  keeping  down  the  interest  on  the  first  and  second 
mortgage  debentures  and  debenture  stock  and  making  good  the  amounts 
mentd  in  Clauses  3,  4  and  10  of  this  scheme,  shall  be  invested  and  held 
as  a  further  security  for  payment  of  the  sd  first  and  second  mortgage 
debentures  and  debenture  stock  according  to  their  respive  priorities. 

18.  [^Special  provision  as  to  ascertaining  profits  J] 

19.  B.  shall  be  the  managing  director  of  the  coy  at  a  salary  of  500/. 
p.a.,  and  such  further  sum  as  may  be  voted  as  his  remuneration  by  the 
first  and  second  mortgage  debenture  holders  and  debenture  stock 
holders  as  hnftr  provided. 

20.  The  holders  of  the  first  mortgage  debentures  of  the  coy  may  at 
the  meeting  summoned  under  the  order  of  the  Ct  to  approve  this 
scheme  appoint  any  persons  not  exceeding  three  to  be  directors  of  the 
coy  in  addition  to  the  sd  B.,  junr.,  and  fix  their  remuneration. 

21.  So  long  as  the  first  and  second  mortgage  debentures  and  the 
debenture  stock  of  the  coy  or  any  of  them  shall  be  outstanding,  the 
holders  of  such  debentures  and  of  debenture  stock  shall  be  entitled,  at 
a  meeting  summoned  for  the  purpose,  by  a  resolution  passed  by  a 
majority  in  value  of  the  debenture  holders  and  debenture  stock  holders 
present  in  person  or  by  proxy  at  such  meeting,  to  remove  the  managing 
director  and  any  other  director  of  the  coy  from  office,  and  to  fix  the 
remuneration  of  the  directors,  and  to  vote  any  additional  remuneration 
to  the  managing  director,  and  also,  as  often  as  any  vacancy  shall  occur 
in  the  office  of  managing  director  or  of  any  other  director  of  the  coy,  to 
fill  up  the  same,  and  meetings  for  the  purposes  of  this  clause  shall  be 
convened  by  the  trustees  for  the  first  mortgage  debenture  holders  at 
the  expense  of  the  coy,  by  seven  days'  notice  in  writing  sent  by  post 
to  the  holders  of  the  sd  first  and  second  mortgage  debentures  and 
debenture  stock,  addressed  to  them  at  their  addresses  as  they  appear  in 
the  register  of  such  debentures  and  debenture  stock,  and  every  such 
notice  shall  be  deemed  to  have  been  given  when  the  letter  containing 
the  'same  was  posted ;  the  managing  director  and  any  other  director 
appointed  by  the  sd  first  mortgage  debenture  holders  under  Clause  20 
hof ,  and  any  further  managing  director  or  directors,  shall  not  be  required 
to  hold  any  qualification  or  to  retire  by  rotation  under  the  arts  of 
asson  of  the  coy. 

22.  Proper  memoranda  shall  be  placed  upon  the  sd  first  and  second 
mortgage  debentures  for  the  purpose  of  carrying  into  effect  the  provi- 
sions of  this  scheme,  and  such  memoranda  and  any  supplemental 
trust  deed  and  other  instruments  which  may  be  required  for  giving 
effect  to  this  scheme  shall  be  in  such  form  as  the  debenture  holders' 
committee  shall  approve. 
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23.  All  further  proceedings  in  the  winding-up  of  the  coy,  except 
for  the  purpose  of  giving  effect  to  the  scheme,  shall  be  stayed. 

24.  As  soon  as  possible  after  this  scheme  shall  have  been  sanctioned 
by  the  Ct,  the  recr  appointed  in  the  sd  action  shall  pass  his  final  account, 
and  all  further  proceedings  in  the  sd  action  (1894,  L.  1534)  shall  be 
stayed.     Barnard,  Src,  Limtdy  Vaughan  Williams,  J.,  6th  Dec.  1895. 


The  Donna  Thereza  Christina  Bailway  Coy,  Limtd. 

Scheme  of  Abbakgement. 

Preliminary, 

Form  876.  in  this  scheme  the  following  expressions  shall,  unless  the  subject  or 
Distribution  context  shall  otherwise  require,  have  the  following  meaning  (that  is  to 
of  Govern-        Say)  : — 

**  The  company  "  shall  mean  the  Donna  Thereza  Christina  Hallway 
Coy,  Limtd. 

"  The  liqr"  shall  mean  the  liqr  or  liqrs  of  the  coy  appointed  for  the 
purposes  of  the  voluntary  liquidation  resolved  on  with  a  view 
to  putting  forward  this  scheme. 

"  The  debentures  "  shall  mean  the  outstanding  5J^  per  cent,  deben- 
ture, amounting  in  the  aggregate  to  184,200/.,  secured  by  a 
deed  of  trust  dated  the  28th  of  April,  1882,  and  made  between 
the  coy  of  the  one  part  and  James  Pattle  Beadle  and  Alexander 
Wood  of  the  other  part,  and  **the  debenture  holders"  shall 
mean  the  holders  of  the  sd  outstanding  debentures. 

'*  The  debenture  stock  "  shall  mean  the  20,000/.  7  per  cent,  deben- 
ture stock  (part  of  an  authorized  issue  of  50,000/.  sanctioned 
by  resolution  of  the  coy  passed  on  the  2nd  of  Jan.  1888), 
issued  pursuant  to  a  resolution  of  the  Board  of  the  coy  dated 
the  10th  of  Jan.  1888,  and  '^the  debenture  stock  holders" 
shall  mean  the  holders  of  the  sd  20,000/.  issued  debenture 
stock. 

''  Preferred  shareholders"  shall  mean  the  registered  holders  for  the 
time  being  of  the  15,447  issued  preferred  shares  of  20/.  each  in 
the  capital  of  the  coy  (part  of  an  authorized  issue  of  20,000  of 
such  shares),  and  ''  deferred  shareholders "  shall  mean  the 
registered  holders  for  the  time  being  of  the  5,000  deferred 
shares  of  20/.  each  in  the  capital  of  the  coy. 

** Government  bonds"  shall  mean  the  4  per  cent,  bonds  of  tiie 
Federal  Government  of  BrazU  referred  to  in  the  draft  agreemt 
for  sale  proposed  under  this  scheme  to  be  entered  into  between 
the  coy  and  the  representative  of  the  sd  Government,  a  copy 
of  which  draft  agreemt  is  set  forth  in  the  first  schedule  hto. 
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Words  importing  the  singular  number  shall  include  tlie  plural 
number  and  vice  versdy  and  words  importing  persons  shall 
include  corporations. 


Scheme. 

1.  When  and  so  soon  as  this  scheme  becomes  binding  the  liqr  shall 
in  the  name  of  the  coy  notify  to  the  Federal  Government  of  Brazil  the 
acceptance  on  the  part  of  the  coy  of  the  offer  of  the  sd  Gt>yemment  to 
become  the  purchaser  of  the  railway  and  other  assets  of  the  coy  in 
Brazil  described  in  the  first  paragraph  of  the  sd  draft  agreemt  set 
forth  in  the  schedule  hto  upon  the  terms  set  forth  in  the  sd  draft 
agreemt,  and  shall  affix  the  seal  of  the  coy  to  and  enter  into  an 
agreemt  with  the  sd  Gt>yemment  in  the  terms  of  the  sd  draft 
agreemt,  and  shall  forthwith  proceed  to  carry  the  sd  agreemt  into 
effect. 

2.  It  shall  be  left  to  the  discretion  of  the  liqr  to  arrange  with  the 
representatives  of  the  sd  Government  as  to  the  variation  or  adjust- 
ment of  any  dates  in  the  sd  draft  agreemt,  but  save  as  afsd  the  liqr 
shall  not  be  entld  in  any  way  to  modify  the  terms  as  appearing  in 
the  sd  draft  agreemt,  except  with  the  sanction  of  the  judge  who  for 
the  time  being  exercises  the  jurisdiction  of  the  High  Ot  to  wind  up 
cos. 

3.  The  liqr  shall  out  of  the  moneys,  assets  and  property  of  the  coy 
(other  than  and  except  only  the  14,377/.  in  Government  bonds  to  be 
issued  by  the  Government  for  the  compensation  of  officials  and  servants 
of  the  coy  pursuant  to  paragraph  10  Of  the  sd  draft  agreement,  which 
shall  be  applied  by  the  liqr  accordingly)  pay,  discharge  or  provide 
for  the  debentures  and  debenture  stock  and  all  other  the  debts  and 
liabilities  of  the  coy,  including  the  costs  and  expenses  of  liquidation 
and  of  and  incident  to  the  preparation  and  confirmation  of  this  scheme, 
and  subject  thereto  the  liqr  shall,  subject  as  hnftr  appears,  distribute 
in  kind  amongst  the  preferred  shareholders  and  deferred  shareholders 
in  the  proportions  hnftr  stated  such  of  the  Government  bonds  to  be 
issued  by  the  Government  to  the  amount  of  450,723/,  pursuant  to 
paragraph  3  of  the  sd  draft  agreomt  as  it  shall  not  have  been  necessary 
to  realize  or  dispose  of  for  the  foregoing  purposes. 

4.  It  shall  be  lawful  for  the  liqr  to  arrange  with  such  (if  any)  of 
the  debenture  holders,  debenture  stock  holders  and  other  creditors  of 
the  coy  as  shall  be  willing  to  accept  payment  in  that  form  for  the 
discharge  in  whole  or  in  part  of  the  sums  due  to  them  from  the  coy 
by  the  delivery  to  them  of  Government  bonds  part  of  the  450,723/. 
hnbefore  referred  to  at  a  price  not  being  less  than  66}  net  per  cent* 
of  the  nominal  value  of  the  sd  bonds. 

5.  The  Government  bonds  to  be  distributed  as  afsd  amongst  the 
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preferred  and  deferred  shareholders  shall  be  distributed  rateablj  on 
the  basis  that  each  preferred  shareholder  shall  receive  his  rateable 
proportion  calculated  on  the  nominal  value  of  his  holding  in  preferred 
shares,  and  each  deferred  shareholder  shall  receive  his  rateable  pro- 
portion calculated  on  fifty  per  cent,  of  the  nominal  value  of  his  holding 
in  deferred  shares. 

6.  In  case  it  shall  be  found  that  the  holdings  of  any  persons  in 
preferred  or  deferred  shares,  as  the  case  may  be,  are  of  such  nominal 
amounts  as  will  not  admit  of  the  delivery  to  such  persons  Teeplj  of  the 
exact  rateable  proportion  in  Government  bonds  to  which  they  are 
resply  entld  on  the  foregoing  basis,  then  delivery  shall  be  made  to 
such  persons  resply  of  Government  bonds  as  nearly  as  may  be  equal 
but  not  exceeding  the  rateable  proportions  to  which  they  shall  be 
resply  entld,  and  (subject  to  any  special  arrangement  which  any  of 
such  persons  may  be  able  and  willing  to  make  amongst  themselves) 
the  liqr  shall  sell  such  of  the  sd  Government  bonds  as  for  the  reason 
afsd  he  shall  have  been  unable  to  distribute,  and  shall  divide  the 
proceeds  of  such  sale  rateably  amongst  such  of  the  sd  persons  as 
shall  not  have  received  their  full  rateable  proportion  of  Gt>vemment 
bonds  according  to  the  respive  amounts  by  which  the  Government 
bonds  received  by  them  as  afsd  shall  have  resply  fallen  short  of  their 
full  rateable  proportions. 

7.  If  after  making  the  afsd  distribution  of  Government  bonds  and 
discharging  the  debts  and  liabilities  of  the  coy  and  making  provision 
for  the  afsd  costs  and  expenses  any  assets  of  the  coy  shall  remain 
undisposed  of,  the  same  shall  be  realized  and  distributed  rateably 
amongst  the  preferred  shareholders  and  deferred  shareholders  upon 
the  same  basis  as  is  hnbefore  directed  with  respect  to  the  afsd  distri- 
bution of  Government  bonds. 

8.  The  liqr  may  assent  to  any  modification  of  this  scheme,  or  to  the 
abandonment  of  any  part  thof ,  without  prejudice  to  the  validity  of  the 
remainder  of  the  scheme,  and  may  assent  to  any  conditions  which  the 
Court  may  think  fit  to  approve  or  impose.  Sanctioned  by  Buckley,  J., 
3  July,  1902.     See  p.  910,  infra. 


Abstract  of  other  Arrangements  for  Stay. 

The  Western  of  Canada  Oil,  Lands,  and  Works  Company,  Limited. 

Compulsory  winding-up.  Liquidation  to  continue  for  certain  specified 
purposes.  A  debenture  holders  to  receive  paid-up  shares  in  satis- 
faction of  arrears  of  interest.  Prior  lien  debentures  to  be  issued,  and 
out  of  proceeds  the  general  creditors  to  be  paid  off.  Prior  lien 
debenture  holders  to  have  exclusive  right  to  vote  at  meetings  of 
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oompany  for  ten  years.  Subject  as  aforesaid,  debenture  actions  and 
winding-up  to  be  stayed.    Sanctioned  by  Jessel,  M.  E. 

See  W.N.  (1874)  148. 

The  company  was  being  wound  up  compulsorily,  and  the  scheme  is 
set  out  in  full  in  the  5th  edition  of  this  work. 


Alabama,  Hew  Orleans,  &o.  Bailway  Company,  Limited. 

In  this  case  the  company  was  in  voluntary  liquidation,  and  there 
was  a  debenture  action  pending.  The  first  debentures  of  the  old 
company  to  be  exchanged  for  A  debentures  and  B  debentures  of  the 
new  oompany.  The  second  debentures  to  be  exchanged  for  C  debentures 
of  the  new  company,  and  the  unsecured  creditors  to  receive  C  deben- 
tures.   The  action  and  the  winding-up  to  be  stayed. 

See  Eeport,  (1891)  1  Oh.  213. 


Santa  Pe  and  Cordova  Great  Southern  Bailway  Construction 
Company,  Limited. 

In  this  case  the  company  had  issued  first  mortgage  debentures  and 
also  some  second  mortgage  debentures,  and  there,  was  a  debenture 
holders*  action  pending,  and  a  receiver  and  manager  of  the  under- 
taking had  been  appointed  in  that  action.  The  receiver  had  raised 
50,000/.  by  the  creation  and  deposit  of  scrip  certificates  for  100,000/. 
prior  lien  bonds  of  the  company.  The  scheme  provided  that  these 
certificates  should  be  given  up,  and  that  the  holders  should  receive 
50,000/.  prior  lien  bonds,  secured  as  a  first  charge  on  the  under- 
taking in  satisfaction  that  the  holders  of  the  first  debenture  stock 
should  fund  two-and-a-half  years'  interest  as  from  Ist  Jan.  1892,  and 
should  receive  funding  certificates  secured  as  a  charge  next  after  such 
first  debenture  stock ;  that  the  rate  of  interest  on  the  first  debenture 
stock  should,  as  from  Ist  January,  1895,  be  increased  from  5  per  cent, 
to  6  per  cent. ;  that  the  second  debentures  should  be  given  up,  and 
that  the  liquidator  should  issue  250,000/.  second  debentures  partly  in 
satisfaction  of  the  debentures  so  given  up  and  partly  to  various  persons 
who  had  agreed  to  take  the  same,  at  a  discount ;  that  the  company 
should  covenant  not  to  pay  dividends  until  the  interest  on  all  the 
securities  had  been  paid  up  to  date  ;  that  the  company  should  appoint 
certain  persons,  to  be  nominated  by  the  holders  of  the  prior  lien 
bonds,  to  be  directors  of  the  company,  and  that  they  should  hold  office 
without  liability  to  retire  by  rotation ;  that  the  residue  of  the  prior  lien 
bonds  should  be  dealt  with  as  provided  by  the  scheme ;  that  on  the 
scheme  being  approved  the  debenture  holders'  action  and  the  winding- 
up  should  be  stayed,  and  that  the  liquidator  might  assent  to  modifica- 
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tions  approved  by  L,  on  behalf  of  the  holders  of  the  Borip  or  the  prior 
lien  bonds,  and  B.  on  behalf  of  the  first  debenture  holders.  Meetings 
of  the  first  debenture  holders,  and  the  second  debenture  holders,  and 
of  the  contributories,  were  duly  conyened,  and  on  llfch  January,  1893, 
the  order  was  made  by  Mr.  Justice  Ohitty  sanctioning  the  scheme. 


Landore  Siemens  Steel  Company,  Limited. 

In  this  case  a  supervision  order  had  been  made.  Immediately 
afterwards  a  meeting  of  the  debenture  holders  was  convened  to 
consider  the  scheme  of  arrangement,  and  it  was  directed  that  fourteen 
days'  previous  notice  of  such  meeting  be  given  to  each  of  the  debenture 
holders,  and  that  such  notice  should  be  sent  through  the  post.  There 
was  no  direction  to  advertise  the  meeting.  The  scheme  provided  that 
the  time  for  the  payment  of  the  debentures  should  be  extended  for  five 
years ;  that  the  rate  of  interest  on  the  debentures  should  be  reduced 
from  6  per  cent,  to  4  per  cent. ;  that  in  addition  to  the  powers  conferred 
on  the  trustees  for  the  debenture  holders  by  the  trust  deed  they  should 
have  power  to  let  on  lease,  surrender,  or  otherwise  deal  with  the 
collieries ;  that  the  liquidators  should  be  at  liberty  (notwithstanding 
the  prior  right  of  the  debenture  holders)  to  apply  the  book  debts  in 
paying  the  ordinary  creditors;  that  the  debenture  holders'  action 
should  be  discontinued,  the  winding-up  should  be  stayed,  and  that 
possession  should  be  given  up  to  the  company ;  and  that  the  future 
net  profits  should  be  applied  in  redeeming  debentures.  The  scheme 
was  agreed  to  at  the  meeting,  and  on  the  10th  July,  1879,  an  order 
was  made  by  Malins,  Y.-O.,  sanctioning  the  arrangement. 

The  scheme,  petition,  and  order  to  be  found  set  out  at  p.  547  of  the 
2nd  edition  of  Ck)mpany  Precedents. 

Arrangements  for  Composition. 

Bessemer  Steel  and  Ordnance  Company,  Limited. 

Assets  sold  to  A.,  who  agreed  to  pay  a  sum  sufficient  to  pay  a 
dividend  of  5$.  Sd,  in  the  pound  to  the  creditors,  and  also  to  pay  the 
costs  of  the  winding-up.    Sanctioned  by  Malins,  Y.-C,  in  1875. 

Set  out  in  5th  edition  of  this  work. 

The  Accidental  Death  Insurance  Company. 

In  this  case  the  company  was  being  woumd  up  under  supervision. 
A  meeting  was  called  to  consider  a  compromise  or  arrangement  which 
had  been  proposed  between  the  contributories  of  the  company  and  its 
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creditors  for  the  £nal  settlement  of  all  the  daims  of  the  latter  by 
payment  of  a  further  dividend  of  8*.  6d.  in  the  pound  within  one 
calendar  month  of  the  date  of  the  order  sanctioning  such  compromise 
or  arrangement.  An  order  was  subsequently  made  by  Jessel,  M.  E., 
SOth  March,  1878,  sanctioning  the  arrangement. 


Oaudet  Preres  Steamship  Company,  Limited. 

This  company  was  being  woumd  up  compulsorily ;  it  was  insolventi 
and  the  whole  of  the  assets  were  claimed  by  L.,  to  whom  mortgage 
debentures  had  been  issued.  An  arrangement  was  proposed  and 
approved  by  a  meeting  of  creditors,  and  the  subjoined  order  was  made 
by  Malins,  V.-C. 

Upon  the  application  of  the  official  liquidator,  &c.,  Order  that  the 
arrangement  or  compromise  contained  in  and  provided  for  by  an 
agreement  dated  18  February,  1878,  made  between  the  said  company 
of  the  first  part,  0.  [the  official  liquidator]  of  the  second  part,  and  L. 
of  the  third  part  (being  exhibit  D.  to  the  said  affidavit  of  C,  filed, 
&c.),  whereby  the  said  company  and  the  said  0.  agreed  with  the  said 
L.  to  sell  to  him  all  the  assets  of  the  company  in  England  and  in 
France,  in  consideration  of  the  said  L.  paying  to  the  creditors  of  the 
said  company,  who  have  been  duly  certified  as  such,  the  sum  of  6c?.  in 
the  pound  as  composition  and  in  discharge  of  their  respective  debts, 
and  paying  the  whole  of  the  costs,  charges,  and  expenses  of  the  liqui- 
dation of  the  said  company,  and  in  and  by  a  resolution  of  the  said 
creditors  passed  at  a  meeting  of  the  creditors  of  the  said  company, 
held  15th  July,  1878,  be  sanctioned  by  the  Court,  and  the  same  is 
hereby  declared  to  be  binding  on  all  the  creditors  of  the  said  company, 
also  on  the  liquidators  and  contributories  thereof.  Qaudet  Frhres  Co,^ 
Malins,  V.-C,  24th  July,  1878.    A.  1489. 


Emperor  Life  Asfuranoe  Society,  Limited. 

The  company  was  being  wound  up  under  supervision.  A  provi- 
sional agreement  was  made  between  the  company  and  its  liquidators 
and  the  W.  Assurance  Company,  under  which  the  current  policy- 
holders were  to  receive  policies  of  the  W.  Company  in  lieu  of  their 
policies  in  the  Emperor;  and  the  W.  Company  was  to  rank  as  a 
creditor  of  the  Emperor  Company  in  the  place  of  such  current  policy- 
holders. The  winding-up  of  the  Emperor  Company  was  to  proceed, 
and  the  W.  Company  was  to  get  its  share  of  the  assets  in  due  course 
pari  pa$8U  with  the  matured  policy-holders  and  other  creditors.  By 
order  of  Idth  January,  1886,  a  meeting  of  the  policy-holders  affected 
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was  convened,  and  on  27ih  March,  1887,  an  order  was  made  by 
Bacon,  V.-C,  sanctioning  the  scheme. 


Sovereign  Life  Assnrance  Company. 

The  scheme  in  this  case  provided  for  the  handing  over  of  the  assets 
to  the  Sovereign  Life,  which  was  to  issue  to  the  policy-holders  £reah 
policies  of  reduced  amount,  and  to  pay  to  the  matured  policy-holders 
their  proportion  of  the  assets.  The  scheme  was  sanctioned  14th  June, 
1890.     See  Sovereign  Life  v.  Dodd,  (1892)  2  Q.  B.  378. 

Alcoy  and  Oandia  Bailway  and  Harbonr  Company,  Limited 
(in  Liquidation). 

AnnAlTGEMENT  WITH  THE  HoLDBBS  OF  THB  FiBST  DsBEmrUBES  ASD 

Second  Debentttbe  Stock. 
Form  877.        i.  The  scheme  of  arrangement  sanctioned  by  the  Court  on  the  22nd 
Modifications    of  November,  1899,  to  remain  in  force  for  a  further  period  of  five  years 
of  scheme.        ffQu^  the  1st  of  January,  1903,  and  for  the  said  purpose  the  following 
modifications  in  the  said  scheme  to  be  made. 

2.  The  interest  upon  the  first  mortgage  debentures  as  reduced  by  the 
said  scheme  to  be  paid  during  the  five  years  ending  respectively  the 
Ist  of  January,  1904,  the  Ist  of  January,  1905,  the  1st  of  January, 
1906,  the  Ist  of  January,  1907,  and  the  Ist  of  January,  1908,  only  out 
of  the  net  earnings  of  the  company  for  the  year  available  for  the 
purpose. 

3.  The  term  during  which  the  management  of  the  company  is  to  be 
in  the  hands  of  directors  nominated  by  the  first  debenture  holders  to 
be  extended,  and  for  that  purpose  clause  6  of  the  said  scheme  to  be 
read  as  though  the  word  "eight"  were  substituted  for  the  word 
*' three." 

4.  The  voluntary  liquidation  to  be  stayed  so  soon  as  this  scheme  is 
sanctioned,  and  thereupon  the  articles  of  association  of  the  company  as 
altered  in  pursuance  of  the  said  scheme  to  be  further  varied  by  sub- 
stituting in  articles  61a,  61b,  61c,  65,  71,  and  77,  for  the  word  "  three" 
the  word  "  eight." 

5.  If  the  provisions  to  be  made  by  alteration  in  the  articles  of 
association  under  this  scheme  be  varied  without  the  consent  of  a 
meeting  of  debenture  holders,  then  the  principal  of  the  first  debentures 
to  become  payable  if  at  a  meeting  of  first  debenture  holders  a  resolu- 
tion be  passed  calling  in  the  said  principal  money. 

6.  This  scheme  to  be  deemed  to  include  any  alterations  imposed  or 
sanctioned  by  the  Court. 

Sanotdoned  by  Buokley,  J.,  18tli  Feb.  1903. 
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Darling  &  Son,  Limited. 

This  provided  for  the  creation  and  issue  of  several  series  of  deben« 
tures  in  place  of  the  existing  debentures  of  several  series,  and  for  the 
reduction  of  the  company's  capital  in  accordance  with  certain  special 
resolutions  which  had  been  passed,  and  for  the  creation  and  offer  of 
certain  preference  shares  for  subscription,  and  for  the  creation  of 
certain  bonus  certificates,  and  by  Clause  30  it  was  provided  as  follows: — 
"The  company  shall  issue  one  such  certificate  of  1/.  as  a  bonus  to 
every  subscriber  for  one  of  the  said  preference  shares,  and  shall  dis- 
tribute amongst  the  imsecured  creditors  of  the  company,  whose  respec- 
tive debts  are  H.  or  over,  certificates  of  varying  amounts,  so  as  to  give 
to  such  unsecured  creditors  certificates  equivalent  to  the  face  value 
of  10*.  in  the  pound  upon  their  respective  debts,"  and  for  the  redemp- 
tion of  the  certificates  out  of  the  profits,  and  for  a  stay  of  the  winding-up. 
The  scheme  was  sanctioned  by  Buckley,  J.,  10th  February,  1903. 


Sesolution  agreeing  to  Arrangement.  Form  878. 


That  this  meeting  of  the  [A  debenture  holders  or  of  the  imsecured  Resolution. 

creditors  or  of  the  contributories]  of  the  Coy,  Limtd,  having 

considered  the  scheme  of  arrangement  submitted  to  it  hby  approves  of 
the  same  and  agrees  thereto. 

If  need  be,  add  the  words  **  subject  to  the  modification  following,  viz.,  &c." 


The  foUowing  is  the  form  of  proxy  now  recognized  in  the  Registrar's  Chambers, 
but  it  is  framed  on  the  assumption  that  Madras  Irrigation  Co.,  W.  N.  (1881)  120,  is 
right.  (See  note  at  commencement  of  this  part  of  the  work.)  That  case,  however, 
has  never  been  discussed  before  Wright,  J.,  in  Court,  and  it  may  be  that  it  would 
not  survive  such  a  discussion.  The  form  g^ven  is  for  an  unsecured  creditor ;  a 
modified  form  is  used  in  the  case  of  a  debenture  holder,  or  a  policy  holder,  or  a 
contributory,  as  the  case  may  require. 


{Title  as  in  Form  816.)  Form  879. 


I,  the  undersigned,  an  unsecured  creditor  of  the  above-named  coy,  Proxy, 
hby  appoint  W.,  of,  &o.,  whom  failing,  P.,  of,  &o.  (a), — [(a)  If  any 
other  proxy  is  preferred^  strike  out  names  here  inserted  and  add  name  of 
proxy  preferred,  and  initial  the  alteration.  The  proxy  must  be  an  m«- 
secured  creditor  of  the  coy,  (See,  however,  note  on  proxies,  supra,)  ] — 
as  my  proxy  to  act  for  me  at  the  meeting  of  unsecured  creditors  to  be 

held  at ,  on  —-day,  the  — ^th  day  of ,  189 — ,  at o'clock 

in  the  — ^noon,  for  the  purpose  of  considering,  and,  if  thought  fit, 
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Form  880. 

Advertise- 
ment of 
heariDg  of 
petition. 


approving,  with  or  withoiit  modification,  a  scheme  of  arrangement 
proposed  to  be  made  between  the  sd  coy  and  its  unsecured  creditors, 
and  at  such  meeting,  and  any  adjournment  thof,  to  Tote  for  me  and  in 
my  name  (b), — [(b)  If  for,  insert  "for*';  if  against,  insert  ^^  against;'** 
and  strike  out  the  words  below  after  **  scheme  "  and  initial  such  altera^ 
tions^ — the  sd  scheme,  either  with  or  without  such  modification,  as  mj 
proxy  may  approve. 

Dated  this day  of ,  189—. 

Signature . 

Address    . 

Amount  of  debt  in  figures,  £    :    s.    d. 

Notes. 

1.  The  proxy  must  be  lodged  with  the  liqr,  at  his  office, ,  not 

later  than  the  day  before  the  meeting  at  which  it  is  to  be  used. 

2.  Any  alterations  made  in  the  form  of  proxy  should  be  initialled. 

In  the  form  as  used,  the  portions  printed  in  italics  are  printed  in  the  margin. 
The  form  has  been  often  adopted  by  the  Conrt. 

No.  00213  of  1894  ;  No.  00216  of  1894 ;  No.  00240  of  1894. 

In  the  High  Ot  of  Justice.  (Cos  Winding-up.)  Mr.  Justice 
Yaughan  Williams.  In  the  matter  of  the  Cos  Acts,  1862  to  1893,  and 
in  the  matter  of  the  Imperial  Ppty  Investment  Coy,  limtd,  and  in  the 
matter  of  the  Joint  Stock  Cos  (Arrangement)  Act,  1870.  Notice  is 
hby  given  that  a  peton  has  been  presented  to  the  High  Ct  of  Justice 

by  E C ,  of  No.  — ,  Street,  Mansion  House,  London, 

accountant,  the  liqr  of  the  above-named  coy,  that  the  scheme  of 
arrangement  submitted  to  the  meetings  held  on  the  3rd  day  of  August, 
1894,  of  the  debenture  holders,  other  unsecured  creditors,  and  share- 
holders of  the  sd  coy,  may  be  sanctioned  by  the  sd  Ct  so  as  to  be 
binding  on  aU  the  debenture  holders,  creditors,  and  contribujx>ries  of 
the  coy  and  on  the  sd  liqr. 

And  that  the  sd  peton  has  been  directed  to  be  heard  before  the  Ct 
sitting  on  Wednesday  the  8th  day  of  August,  1894,  and  that  any  of 
the  sd  debenture  holders,  creditors,  or  contributories  desirous  to  oppose 
the  making  of  an  order  to  confirm  the  sd  scheme  of  arrangement 
should  appear  at  the  time  of  hearing  by  himself  or  his  coimsel  for  that 
purpose,  and  that  a  copy  of  the  peton  will  be  furnished  to  any  person 
entld  to  the  same  by  the  undersigned  on  payment  of  the  regulated 
charge  for  the  same. 

Dated  this  6th  day  of  August,  1894. 

and  Son, Street,  London, 

Solors  for  the  petr. 

It  is  not  usual  to  advertise  as  aboye  the  day  fixed  for  the  hearing  of  the  petitioii, 
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but  such  an  advertisement  is  oocasionallj  directed  where  the  time  fixed  for  holding 
the  meetings  is  short,  so  as  to  g^ye  people  an  opportunity  of  attending  at  the 
hearing  if  unable  to  be  present  at  the  meetiDgs. 


ITitle.'] 

The  humble  peton  [see  supra,  p.  843]  of  ,  The  Coy,    ^ona  881. 

Limtd,  and  of ,  of ,  the  liqr  thof  [or  of the  off  reor  and  Petition  to  ob- 

prov  liqr  thof],  showeth  as  follows :—  ^r^^^^ 

1.  The  object  of  this  peton  is  to  obtain  the  sanction  of  the  Ct  to  a 
scheme  of  arrangement  by  way  of  reconstruction,  whereby  the  assets 
and  liabilities  of  the  above-named  coy  are  to  be  transfearred  to  a 
new  coy. 

2.  [Incorporation  of  coy :  nominal  capital]. 

3.  [Objects  of  coy], 

4.  [Coy  purchased  mines]. 

5.  6,  and  7.  [Particulars  of  shares  issued]. 

8.  [Large  expenditure  on  machinery,  &c.]. 

9.  In  the  course  of  its  business  the  coy  incurred  divers  debts  and 
liabilities. 

10.  Owing  to  the  low  price  of  lead,  and  the  expenditure  required  to 
carry  on  the  working  of  the  sd  mine,  the  coy  became  embarrassed, 

and  in  the  months  of , ,  and ,  of  189 — ,  divers  actions 

were  commenced  by  several  of  the  creditors  of  the  coy  to  enforce  pay- 
ment of  the  debts  due  to  them. 

11.  [Extraordinary  resolution  to  wind  up  passed,  and  petr  appointed 
Uqr]. 

12.  [Supervision  order]. 

13.  [Particulars  as  to  coy's  indebtedness]. 

14.  The  ppty  of  the  coy  is  considered  likely  to  prove  very  valuable, 
and  a  large  number  of  the  creditors  and  contributories  of  the  coy 
being  anxious  that  its  business  should  be  ccirried  on,  and  the  coy 
reconstructed  for  that  purpose,  your  petr  caused  a  scheme  of  arrange- 
ment to  be  prepared. 

15.  Such  scheme  of  arrangement  was  in  the  following  terms :  [here 
set  it  ou<]. 

16.  By  an  order  made  in  the  above  matter  on  the day  of , 

it  was  ordered,  &o.  [meetings  to  he  convenecr\, 

17.  On  the day  of ,  a  meeting  of  the  creditors  of  the  coy, 

duly  convened  in  accordance  with  the  last-stated  order  (a  copy  of  the 
sd  scheme  of  arrangement  as  set  forth  in  paragraph  15  of  this  peton 
having  been  annexed  to  the  notices  convening  the  meeting),  was  held 
at ,  and  your  petr  took  the  chair  at  such  meeting. 

18.  The  sd  meeting  was  attended  either  personally  or  by  proxy  by 
fifty-one  creditors,  to  whom /.  is  due.    The  sd  scheme  of  arrange- 
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ment  was  taken  as  read,  and  it  was  tmanimoxiBly  resolyed  by  ihe 
creditors  so  present  either  personally  or  by  proxy,  that  they  approTcd 
of  the  scheme  for  the  reconstruction  of  the  coy  as  submitted  by  the 
sd  liqr  (being  the  sd  scheme  of  arrangement)  and  agreed  thereto,  and 
desired  the  same  to  be  adopted  and  carried  into  effect. 

19.  On  the  same day  of ,  a  meeting  of  the  contributories 

(&c.,  as  in  paragraph  17). 

20.  The  sd  meeting  was  attended  either  personally  or  by  proxy  by 

189  contributories  holding ordinary  and preference  shares. 

The  sd  scheme  was  then  and  there  read  to  all  the  contributories  who 
were  personally  present  at  the  sd  meeting,  and  it  was  resolved  by  the 
contributories  so  present,  either  personally  or  by  proxy,  that  they 
approved  of  the  propostd  and  scheme  for  the  reconstruction  of  the  coy 
as  submitted  by  the  liqr  (being  the  sd  scheme  of  arrangement),  and 
wished  the  same  to  be  adopted  and  carried  into  effect. 

21.  All  the  contributories  so  present  as  afsd,  except  three,  who  hold 
1 60  ordinary  shares,  voted  in  favour  of  such  last-mentd  resolution. 

22.  No  objection  has  been  made  to  carrying  out  the  sd  scheme  of 
arrangement. 

23.  It  will,  in  the  opinion  of  your  petr,  be  much  for  the  benefit  of 
the  coy  that  the  sd  scheme  of  arrangement  should  be  sanctioned  by 
this  honourable  Ct,  and  that  your  petr  should  be  authorised  to  carry 
the  same  into  effect. 

Your  petr  therefore  himibly  prays  as  follows :  — 

1.  That  the  sd  scheme  of  arrangement  may  be  sanctioned  by  this 

honourable  Ot  so  as  to  be  binding  on  all  the  creditors  and 
contributories  of  the  old  coy,  and  on  your  petr  as  the  liqr  thof . 

2.  Or  that  such  order  may  be  made  in  the  premises  as  to  this 

honourable  Ct  shall  deem  meet. 
And  your  petr  will  ever  pray,  &c. 
Note. — ^It  is  not  intended  to  serve  this  peton  on  any  person. 


Form  882.  Upon  the  applicon  by  summons  dated,  &c.,  of  F.  and  N.,  the  liqrs  of 
the  above-named  coy,  and  upon  hearing  counsel  for  the  appellants, 
and  upon  reading  the  order  dated  the  10th  July,  1895,  directing  the 
voluntary  winding-up  of  the  sd  coy  to  be  continued,  but  subject  to 
the  supervision  of  this  Ct,  and  an  afft  of  the  sd  F.,  filed,  &c.,  and  the 
exhibits  therein  referred  to,  It  is  ordered  that  the  sd  liqrs  be  at  liberty 
in  the  name  and  on  behalf  of  the  sd  coy  to  give  the  consent  of  the  sd 

coy  to  the  proposed  scheme  of  arrangement  between  the Coy  and 

the  holders  of  certain  series  of  debentures  issued  by  such  coy,  so  far 
as  the  sd  scheme  affects  such  of  the  sd  debentures  as  have  been  insured 
by  the  sd  coy,  and  to  agree  with  the  sd  Coy,  on  behalf  of  the 


Liberty  to 
liquidator  of 
one  company 
to  assent  to 
another 
company's 
scheme. 
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debenture  holders  whose  debentures  are  so  insured  as  afsd,  that  the 
acceptance  by  them  of  the  sd  scheme  shall  in  no  way  lessen,  alter  or 
otherwise  affect  the  above-named  coy's  liability  imder  its  policies  and 
scheme  of  arrangement  guaranteeing  the  payment  of  the  principal  and 
interest  secured  by  the  sd  debentures  or  of  the  debentures  to  be  issued 
in  renewal  thof,  and  that  the  sd  liqrs  be  at  liberty  to  give  such  consent 
in  the  form  of  the  letter  set  forth  in  the  printed  document  exhibited  to 
the  sd  afPt  of  the  sd  P»,  and  marked  P.  W.  Mortgage  Insurance  Cor* 
poration  (00159  of  1895),  Hood,  Beg.,  6th  Aug.  1895. 


00386  of  190—.       I'orm  883. 
In  the  High  a  of  Justice.  Skeleton  order 

Cos  Winding-up.  sanctioning 

Mr.  Justice  Wright.  eoheme. 

day  the day  of  — -— ,  190 — , 

In  the  matter  of  the  Cos  Acts,  1862  to  1893, 

and 

In  the  matter  of  the  Joint  Stock  (Tos  Arrangement  Act,  1870, 

and 

In  the  matter  of  the Coy,  limtd. 

Upon  the  peton  of  the  above-named  [ Coy,  Limtd,  and  of 

of  &c.,  the  liquidator  [in  the  voluntary  winding-up]  thereof, 

or  as  the  case  may  he']  on  the  — th  ,  190 — ,  preferred  unto  this 

Ct,  and  upon  hearing  counsel  for  the  petrs  and  for ,  and  upon 

reading  the  said  peton  [the  order  to  wind  up  the  sd  coy,  dated  the,  &c., 
or  the  order  to  continue  the  voluntary  winding-up  of  the  sd  coy,  but 

subject  to  the  supervision  of  the  Ct],  the  order  dated  the day 

of ,  190 — ,  whereby  the  sd was  ordered  to  convene  separate 

meetings  of  [(1)  the  unsecured  creditors  of  the  above-named  coy, 
(2)  the  debenture  holders  of  the  sd  coy,  and  (3)  the  shareholders  of 
the  sd  coy]  for  the  purpose  of  considering  and,  if  thought  fit, 
approving,  with  or  without  modification,  a  scheme  of  arrangement 
proposed  to  be  entered  into  between  the  sd  [coy  and  its  creditors],  [a 
copy  of  which  scheme  was  set  forth  in  the  schedule  to  the  sd  order 
(dated,  &c.)],  the  [^London  Gazette^  dated,  &c.,  the    Times  and  the 

Standard  newspapers,  both  dated,  &c.,  and  the newspaper,  dated, 

&c.]  each  containing  an  advertisement  of  the  notice  convening  the 
sd  meetings  directed  to  be  held  by  the  sd  order  dated  the  — th 

,  190 — ,  the  report  of  the  sd made  to  the  Ct  dated,  &c.,  of 

the  result  of  the  sd  meetings,  the  afft  of filed  the,  &c.,  and  the 

exhibits  thereto  [and  the  further  afft  of as  to  service  of  notices 

convening  the  sd  meetings,  and  the  several  exhibits  in  the  sd  afft 
resply  referred  to]. 

The  Ct  doth  hby  sanction  the  sd  scheme  of  arrangement  as  set  forth 
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in  the paragraph  of  the  sd  peton  and  in  the  sohedole  hto  [or 

referred  to  in  paragraph of  the  sd  peton  with  the  modifloatiQnB 

imposed  by  the  Ot  on  the  hearing  thof ,  and  which  scheme  of  arrange- 
ment as  so  modified  is  set  forth  in  the  schedule  hto],  and  doth  dedare 
the  same  to  be  binding  en  [all  the  unsecured  creditors  and  debenture 
holders  of  the  sd  coy,  and  also  on  the  liqr  and  contributories  the! 
[where  stay  is  ordered,  add :  And  it  is  ordered  that  all  further  proceed- 
ings  in  the  [voluntary]  winding-up  of  the  above-named  coy  be  stayed 
[except  for  the  purpose  of  carrying  the  sd  scheme  into  effect]  ]. 

And  it  is  ordered  that  the  costs  and  expenses  of  the  petrs  of  and 
incident  to  the  preparation  of  the  sd  scheme,  and  of  and  incident  to 
the  carrying  of  the  same  into  effect,  including  the  proceedings  for  the 
winding-up  of  the  sd  coy,  and  all  the  costs,  charges  and  expenses  of  or 
connected  with  or  arising  out  of  the  sd  scheme,  and  resply  mentd  in 
paragraph  —  thof,  be  taxed.  East  Argentine  Rail.  Co.,  Wright,  J., 
Aug.  1,  1898. 

Vaughan  Williams,  J.,  required  all  costs  payable  under  the  scheme  to  be  taxed, 
and  the  directions  to  tax  are  inserted  in  the  orders  as  of  course. 

[Or,  And  it  is  ordered  that  the  costs  and  expenses  of  the  petrs  of 
and  incident  to  the  carrying  the  sd  scheme  into  effect,  referred  to  in 
paragraph  2 1  of  the  sd  scheme  of  arrangement,  and  the  proper  out-of- 
pocket  expenses  (if  any)  of  the  sd  G.  and  S.  of  appearing  on  the  hear- 
ing of  the  sd  peton,  be  taxed  and  pd  by  the  sd  L.  as  such  liqr  out  of 
the  assets  of  the  sd  coy.     Borax  Co.,  Wright,  J.,  July  8,  1898.] 

[  Where  the  winding-up  is  stayed  and  the  old  coy  goes  on :  And  it  is 
ordered  that  the  sd  L.  as  such  liqr  as  afsd  do,  after  making  such  pay- 
ments as  afsd,  hand  over  the  assets  of  the  sd  coy  in  his  hands  or  imder 
his  control  to  the  above-named  coy.] 


Order 
sanctioning 
scheme  of 
arrangement. 


Form  884.  Upon  the  peton  of  the  above-named  coy  and  of  B.,  the  off  recr  and 
liqr  thof,  on  2l8t  Sept.  1896,  preferred  unto  this  Ct,  and  upon  hearing 
counsel  for  the  petrs  and  for  the  respondents,  the  8.  Coy,  limtd, 
incorporated  the  3rd  Jan.  1891,  and  N.  and  W.  the  liqrs  thof,  and 
upon  reading  the  sd  peton,  the  order  to  wind  up  the  above-named  ooy 
dated,  &c.,  the  order  dated,  &o.  whereby  the  sd  B.  was  ordered  to 
convene  separate  meetings  of,  &c.  {see  Form  817),  for  the  purpose  of 
considering,  and  if  thought  fit  approving,  with  or  without  modifica- 
tion, a  scheme  of  arrangement  proposed  to  be  made  between  such 
creditors  and  holders  of  policies  and  contracts  and  the  above-named 
coy  (such  scheme  being  the  exhibit  A.  to  an  afft  of  B.,  filed  the 
nth  Aug.  1896),  the  London  Gazette  of  the  14th  Aug.  1896,  the  Times 
and  /S'^aftfi^rn?  newspapers  of  the  Idth  Aug.  1896,  and  the  North  British 
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Daify  Mail  and  the  Edinburgh  Scotsman  newspapers  of  the  14th  Aug. 
1896,  each  containing  an  adyertisement  of  the  notice  convening 
the  sd  meetings  directed  to  be  held  by  the  sd  order  dated  11th  Ang. 
1896,  the  report  of  the  sd  B.  made  to  the  Ot,  dated  the  7th  Sept  1896, 
the  result  of  the  sd  meetings,  the  aSt  of  B.  filed  23rd  Oct.  1896, 
and  the  afft  of  E.,  and  the  exhibits  in  the  sd  afEts  resplj  referred  to ; 
This  Ct  doth  hby  sanction  the  scheme  of  arrangement  referred  to  in 
the  twenty-second  paragraph  of  the  sd  peton,  as  modified  at  the 
meetings  held  on  the  27^  Aug.  1896,  as  stated  in  paragraphs  24,  25, 26 
and  27  of  the  sd  peton,  subject  to  the  modifications  imposed  by  the  Ot 
on  the  hearing  of  the  sd  peton,  and  which  scheme  of  arrangement  as 
modified  at  the  sd  meetings,  and  with  the  modifications  imposed  by 
the  Gt  as  af sd,  is  set  forth  in  the  schedule  hto,  and  doth  declare  the 
same  to  be  binding  on  the  sd  creditors,  holders  of  policies,  and  con- 
tracts and  contributories  of  the  aboTe-named  coy,  and  also  on  the  sd 
B.  as  the  liqr  thof . 

And  it  is  ordered  that  the  costs  of  the  incorporation  of  the  new  coy 
referred  to  in  the  sd  scheme,  and  the  costs,  charges  and  expenses  not 
already  taxed,  allowed,  or  pd  of  the  respive  liqrs  of  and  incident  to 
the  winding-up  of  the  sd  S.  Coy,  Limtd,  incorporated  the  Srd  Jan. 
1891,  and  of  the  above-named  coy,  and  the  costs,  charges  and  ex- 
penses of  the  petrs  of  the  negotiations  for  and  the  preparation  of  the 
sd  scheme,  and  the  carrying  of  the  same  through  (including  the  costs 
of  the  sd  meetings  of  creditors  and  contributories),  and  of  obtaining 
the  sanction  of  the  Ct  to  the  sd  scheme,  and  of  ascertaining  the  remu- 
neration hnf tr  referred  to,  and  also  the  costs  of  the  sd  respondents  of 
the  sd  peton  be  resply  taxed,  and  that  such  costs  when  taxed  be  pd  as 
provided  by  clause  24  of  the  sd  scheme. 

And  it  is  ordered  that  it  be  referred  to  the  Itegr  (Cos  Winding-up) 
to  ascertain  and  certify  the  amount  (if  any)  proper  to  be  allowed  to  the 
committee  of  inspection  of  the  above-named  coy  for  remuneration  for 
their  services  in  connection  with  the  winding-up  of  the  above-named 
coy,  and  with  the  sd  scheme  and  the  canying  of  the  sd  scheme  into 
effect.  Securities  Insurance  Co.,  Limtd,  Yaughan  Williams,  J.,  28th 
Oct  1896. 


Upon  the  hearing,  on  the  27th  March,  1895,  of  the  peton  of  the  above-    Form  886. 

named  coy,  and  of ,  of ,  the  liqr  thof,  on  the  18th  March,  1895,   *^^^ 

preferred  unto  this  Ct,  and  upon  hearing  counsel  for  the  petrs,  and 
for  A.,  B.,  C,  D.  and  E.,  being  a  committee  of  creditors  of  the  above- 
named  coy  supporting  the  sd  peton,  and  upon  reading  the  sd  peton, 

the  aftt  of  the  petr ,  filed  21st  March,  1895  (verifying  the  sd  peton), 

the  order,  dated  27th  March,  1895,  continuing  the  voluntary  winding- 
np  ot  the  sd  coy,  subject  to  the  siq>ervision  of  the  Ot ;  the  order,  dated 
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2l8t  Pebniaiy,  1 895,  whereby  the  sd ,  as  such  liqr,  was  directed  to 

convene  separate  meetings  of,  &o.  for  the  purpose  of,  &o.,  the  London 
Gazette  and  the  Ttmes,  the  Scotsman^  the  Gkisgoto  Herald^  and  the 
London  and  China  Express  newspapers,  all  dated  22nd  February,  1895, 
the  Scotsman  newspaper  of  the  23rd  February,  1895,  and  the  London 
and  China  Telegraph  newspaper  of  the  25th  February,  1895,  eaeh  con- 
taining an  adTertisement  convening  the  sd  meetings,  the  report  of  the 


sd 


as  chairman  of  the  sd  meeting  of  shareholders,  filed  2l8t 


March,  1895,  the  afft  of  Sir  E.  0.  N.,  O.B.,  sworn  25th  Martsh,  1895, 
and  the  exhibit  E.  C.  N.  1  therein  referred  to,  being  the  report  of  the 
sd  Sir  E.  C.  N.  (the  chairman  of  the  sd  meeting  of  unsecured  ereditors), 

dated  25th  March,  1895,  the  afft  of ,  filed  28th  March,  1895,  and 

the  exhibits  therein  referred  to,  the  afft  of  the  sd and (as  to 

service  of  notices  oonyening  the  sd  meetings),  and  the  exhibits  thermn 
referred  to,  and  the  London  Gazette,  dated  19th  March,  1895,  con- 
taining an  advertisement  of  the  hearing  of  the  sd  peton. 

This  Ct  doth  hby  sanction  the  scheme  of  arrangement  embodied  in 
the  sd  agreemt  of  the  21st  February,  1895^  set  forth  in  the  first  schedule 
hereto,  subject  to  the  conditions  imposed  by  the  Ct  set  forth  in  the 
second  schedule  hereto  ;  and  such  scheme  of  arrangement,  as  modified 
by  and  subject  to  the  sd  conditions,  is  hby  declared  to  be  binding  on 
all  the  unsecured  creditors  (including  the  depositors)  of  the  above- 
named  coy,  except  her  Majesty's  Government,  and  any  creditors  by 
law,  or  by  the  provisions  of  the  sd  scheme  of  arrangement,  entld  to 
the  payment  in  full  of  their  claims,  and  also  on  the  liqr  and  con- 
tributories  of  the  above-named  coy.  Bank  of  China,  §cc-f  Vaughan 
Williams,  J.,  8  April,  1895. 


Another. 

Ck>inpo8ition 
and  stay  of 
wioding-up. 


Form  886.  Upon  the  peton,  &c.  {^scheme  sanctioned"],  and  the  same  is  hby 
declared  to  be  binding  on  all  the  creditors  of  the  above-named  coy 
within  the  United  Kingdom,  on  the  Continent  of  Europe,  and  in  the 
United  States  of  America,  summoned  to  the  above-named  meeting  by 
direction  of  this  Ct,  and  on  all  the  contributories  of  the  sd  coy,  and 
also  on  the  prov  liqr  thof. 

And  it  is  ordered  that  this  Ct,  notwithstanding  anything  to  the  con- 
trary in  the  sd  scheme  of  compromise  or  arrangement  and  this  order 
appearing,  is  to  remain  the  Ct  in  which  any  applicon  is  to  be  made 
with  reference  to  carrying  into  execution  the  sd  scheme  of  compromise 
or  arrangement  and  this  order,  so  far  as  the  same  relates  to  the  assets 
and  the  creditors  and  contributories  of  the  sd  coy  within  the  United 
Kingdom. 

And  the  sd  B.,  as  such  off  recr  and  prov  liqr,  is  to  be  at  liberty  to 
^pply  to  the  Ct  for  a  reduction  of  the  fees  (prescribed  in  the  scale  of 
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fees  annexed  to  the  order  aa  to  fees  of  the  I7tli  Deo.,  1891,  pursuant 
to  the  order  as  to  fees  of  the  24th  August,  1898),  and  the  amount  of 
fees  sanctioned  by  the  Ot  to  be  allowed  to  the  sd  B.  as  such  oft  recr 
and  proY  liqr  as  afsd  is  to  be  retained  by  him  out  of  the  assets  of  the 
sd  coy  now  in  his  hands. 

Where  the  head  office  is  out  of  England,  as  in  the  case  of  the  Australian 
Bank,  the  sanctioning  order  usually  contains  a  clause  as  above.  See  the  order  of 
24  June,  1892,  App.  B. 

And  it  is  ordered  that  the  costs,  charges  and  expenses  of  the  petr 
since  the  date  of  the  winding-up  order  preliminary  to  and  of  and  inci- 
dent to  the  sd  scheme,  and  of  the  proceedings  to  approve  and  confirm 
the  same,  and  the  like  costs,  charges  and  expenses  of  the  sd  olE  recr 
and  prov  liqr,  be  taxed  and  pd  out  of  the  assets  of  the  sd  coy  in  the 
hands  of  the  sd  B.  as  such  off  recr  and  prov  liqr.  Alfred  Shaio  if  Co,, 
Limtd,  Vaughan  Williams,  J.,  10th  July,  1895. 


Upon  the  peton,  &c.,  this  Ct  doth  hby  sanction  the  scheme  of  ar-  Form  887. 
rangement  set  forth  in  paragraph  20  of  the  sd  peton  and  in  the  Another, 
schedule  hereto,  and  doth  declare  the  same  be  binding  on  all  the  stay  of 
holders  of  first  and  second  mortgage  debentures  and  unsecured  crodi-  winding-up 
tors,  and  also  on  the  liqr  and  contributories  of  the  above-named  coy. 
And  it  is  ordered  that  the  costs  of  all  parties  of  the  above-mentioned 
action  and  all  costs  properly  incurred  by  the  debenture  holders'  com- 
mittee, including  costs  of  audit  meeting  or  otherwise  in  connection 
with  the  protection  of  the  debenture  holders*  security,  and  the  costs  of 
all  parties  of  the  winding-  up  peton  and  the  order  made  thereon,  and 
also  the  costs  of  the  liqmdation  and  the  costs  of  the  debenture  holders' 
committee  and  of  the  second  debenture  holders  and  the  trustees  for  the 
debenture  holders  and  of  the  liqr,  of  and  incidental  to  the  negotiation 
f 01^  the  sd  scheme,  and  the  sd  order  herein  of  the  1st  Nov.  1895,  and 
of  the  meetings  summoned  in  pursuance  thof,  and  the  costs  of  all 
parties  of  and  incidental  to  this  applicon  and  of  carrying  the  sd  scheme 
into  effect,  be  taxed  as  between  solor  and  client.  And  discharge  B., 
the  receiver  and  manager  appointed  in  the  sd  action  by  order  dated  the 
1 1th  July,  1894.  And  that  the  sd  B.,  as  such  receiver  and  manager, 
do  forthwith  bring  in  and  pass  his  final  accoimt,  and  pay  the  balance 
which  shall  be  certified  to  be  due  from  him  to  the  sd  coy.  And  there- 
upon It  is  ordered  that  the  recognisance  entered  into  by  the  sd  B.,  and 
the  joint  and  several  bonds  entered  into  by  the  sd  B.,  together  with 
the  Law  Guaranteo  and  Trust  Society,  Limtd,  as  his  sureties,  and  both 
dated  8th  Aug.  1894,  be  resply  vacated  and  discharged.  And  it  is 
ordered  that  all  further  proceedings  in  the  above-mentd  action  and  in 
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the  winding-tip  of  tlie  above-named  coy  be  stayed,  except  for  the  pur- 
pose of  carrying  the  sd  scheme  into  effect.  And  any  of  the  parties  are 
to  be  at  liberty  to  apply  as  to  carrying  the  sd  scheme  into  effect  as  he 
or  they  may  be  advised.  Barnard^  Sfc.  lAimtd,  Yaoghan  Williams,  J., 
5th  Dec.  1895. 

Where  meetmgs  had  heen  held  of  eereral  olaasee  of  oreditote  other  than  the 
holders  of  piior  lien  debentures,  and  a  soheme  approved  thereat  was  sanctioned,  and 
sach  scheme  proyided  inter  alia  for  a  stay  of  the  winding-up,  the  order  sanctknuDg 
the  scheme  appointed  *'  A.  and  B.  to  represent  all  the  holders  of  the  400,000/.  prior 
lien  debentures  of  the  above-named  oompanj,  created  in  1892,  for  the  purpose  of 
consenting  to  an  order  staying  all  further  proceedings  in  the  winding-up  of  tbe 
said  company,  and  the  said  A.  and  B.  by  their  counsel  consenting  acoordinglj," 
and  stajed  further  proceedings.  Interoceanie  Co.,  Yaughan  Williams,  J.,  21Hh 
April,  1896. 


Form  888. 

Order 
sanctioning 
scheme  as  to 
classes  of 
creditors  and 
contribu- 
tories. 


Upon  the  peton  of  the  aboye-named  D.  T.  0.  Bailway  Coy,  Limtd, 

and  of  G.,  of ,  and  C,  of ,  the  liqrs  appointed  in  the  voluntary 

■winding-up  of  the  above-named  coy  on  the  20th  June,  1902,  preferred 
unto  this  Ct,  and  upon  hearing  counsel  for  the  petrs  on  the  24th  June, 
1902,  and  upon  reading  the  sd  peton,  the  order  dated  Srd  June,  1902, 
whereby  the  sd  C.  and  Q.  were  ordered  to  convene  separate  meetings 
of — (1)  the  holders  of  the  5  J  p.c.  debentures  of  the  sd  coy  now  out- 
standing; (2)  the  holders  of  the  7  p.c.  debenture  stock  of  the  sd  coy; 
(3)  the  holders  of  the  preferred  shares  of  the  sd  coy ;  and  (4)  the 
holders  of  the  deferred  shares  of  the  sd  coy  for  the  purpose  of  con- 
sidering and  if  thought  fit  approving  with  or  without  modification  a 
scheme  of  arrangement  proposed  to  be  made  between  the  sd  coy  and 
the  sd  holders  of  debentures,  debenture  stock,  and  the  sd  preferred 
and  deferred  shares,  a  copy  of  which  scheme  was  set  forth  in  the 
schedule  to  the  sd  order,  the  London  Oazette,  and  the  Times  and  die 
Standard  newspapers,  aU  of  the  6th  June,  1902,  and  each  containing 
an  advertisement  of  the  notice  convening  the  sd  meetings  directed  to 
be  held,  and  the  sd  order  dated  2nd  June,  1902,  an  afft  of  8.,  filed,  &c, 
the  joint  afft  of  the  sd  G.  and  0.,  and  the  a£Et  of  E.,  both  filed,  &a, 
and  the  further  afft,  &c.,  and  the  several  exhibits  in  the  sd  affts 
respectively  referred  to,  and  it  appearing  that  the  proposed  agreemt 
mentd  in  paragraphs  1  and  2  of  the  scheme  of  arrangement  scheduled 
hereto  has  been  duly  entered  into  between  the  parties  thereto  as 
appears  by  the  sd  afft  of  the  sd  C,  this  Ot  doth  hereby  sanction  the 
scheme  of  arrangement  as  set  forth  in  the  schedule  to  the  sd  peton  and 
in  the  schedule  hereto,  and  doth  declare  the  same  to  be  binding  on  the 
sd  holders  of  debentures,  debenture  stock,  and  the  sd  preferred  and 
deferred  shares  and  on  the  above-named  coy,  and  also  on  the  liqrs 
thof .    And  it  is  ordered  that  the  costs  of  the  petrs  referred  to  in 
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paragraph  of  the  sd  Bcheme  be  taxed.     The  Donna   I'hereza 

Christena  Railway  Co,,  Limid,  Buckley,  J.,  3rd  July,  1902. 


Upon  the  peton,  &c.,  this  Ot  doth  hereby  sanction  the  scheme  of   Form  889. 
arrangement  as  set  forth  in  the  12th  paragraph  of  the  sd  peton,  and  Order 
with  the  alterations  and  modifications  imposed  by  the  Ot  on  the  hearing  J^^^°^^ 
of  the  sd  peton,  and  which  scheme  of  arrangement  as  so  altered  and  modifications, 
modified  is  set  forth  in  the  schedule  hereto,  and  doth  declare  the  same 
to  be  binding  on  the  sd  mortgage  debenture  holders  and  the  creditors 
and  contributories  of  the  sd  coy,  and  also  on  the  sd  liqr  thof .    And  it 
is  ordered  that  the  costs  of  and  incidental  to  the  winding-up  and 
dissolution  of  the  sd  coy,  including  the  costs  of  and  incidental  to  the 
sd  scheme  and  the  carrying  the  same  into  effect,  be  taxed.     The  Tea 
Corporaiionf  Limtdy  Buckley,  J.,  7th  Aug.  1903. 


Upon  the  peton,  &c.,  this  Ot  doth  hby  sanction  the  scheme  of  Form  890. 
arrangement,  as  modified  by  the  Ct  on  the  hearing  thof,  as  set  forth  in  Order 
the  24th  paragraph  of  the  sd  peton  and  in  the  first  schedule  hereto,  sa^ctioniiig 
and  doth  declare,  &c.  And  this  Ot  doth  order  that  the  cancellation  and  confirming 
reduction  of  the  capital  of  the  above-named  coy  resolved  on  and  effected  reduction  of 
by  the  special  resolution  passed  and  confirmed  at  two  extraordinary 
general  meetings  of  the  above-named  coy,  held  resply  on  22nd  Oct. 
1902,  and  12th  Nov.  1902,  and  which  resolution  was  in  the  words  and 
figures  following,  that  is  to  say: — That  the  capital  of  the  coy  be 
reduced  from  50,000/.,  divided  into  5,000  shares  of  10/.  each,  to  20,000/., 
divided  into  5,000  shares  of  4/.  each,  and  that  such  reduction  shall  be 
effected  by  cancelling  capital  which  has  been  lost  or  is  unrepresented  by 
available  assets  to  the  extent  of  6/.  per  share  on  the  25,000  shares  which 
have  been  issued  and  are  now  outstanding  and  by  reducing  the 
nominal  amount  of  all  the  shares  in  the  coy's  capital  from  10/.  to  4/.  per 
share,  be  and  the  same  is  hereby  confirmed  in  conformity  with  the 
provisions  of  the  Cos  Acts,  1867  and  1877.  And  it  is  ordered  that  this 
order  be  produced  to  the  Eegistrar  of  Joint  Stock  Cos,  and  that  an 
office  copy  thof  be  delivered  to  him,  together  with  a  minute  in  the 
words  or  to  the  effect  set  forth  in  the  second  schedule  hereto.  And  it 
is  ordered  that  notice  of  the  registration  by  the  Registrar  of  Joint 
Stock  Cos  of  this  order  and  of  the  sd  minute  be  published  as  follows, 
that  is  to  say,  once  in  the  London  Gazette  and  once  in  the  Times  news- 
paper within  ton  days  after  such  registration.  And  it  is  ordered  that 
the  addition  of  the  words  **  and  reduced"  to  the  title  of  the  sd  coy  be 
continued  for  one  month  from  the  date  of  this  order.  And  it  is  ordered 
that  the  costs  and  expenses  referred  to  in  paragraph  34  of  the  sd 
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scheme  be  taxed.    Darling  Sf  Sor^  Limtd  and  Reduced,  Buckley,  J., 
10th  Feb.  1903. 


Another. 

Australian 
company. 


rorm  891.  Upon  the  peton,  &c.,  and  npon  heating,  &c.,  and  upon  reading,  Ac. 
(including)  the  order  dated  the  16th  June,  1897,  whereby  George 
Stapylton  Barnes,  the  o£E  recr  and  liqr  of  the  above-named  coy  was 
ordered  to  convene  a  meeting  of  all  unsecured  creditors  ordinarily  resi- 
dent in  the  United  Elingdom  of  the  above-named  coy,  for  the  purpose 
of  considering,  and  if  thought  fit  approving,  with  or  without  modifica- 
tion, a  scheme  of  arrangement  dated  the  3rd  June,  1897,  proposed  to 
be  made  between  the  sd  coy  and  its  creditors. 

And  it  appearing  that  the  above-named  coy  is  in  course  of  being 
wound  up  subject  to  the  supervision  of  the  Ct  under  the  provisions  of 
the  Ck>s  Acts  of  the  Colony  of  Yictoria,  and  that  the  Supreme  Ct  of 
Yictoria  has  sanctioned  the  sd  scheme  of  arrangement  as  set  forth  in 
the  schedule  hereto — 

This  Ct  doth  hereby  sanction  the  scheme  of  arrangement  referred  to 
in  the  22nd  paragraph  of  the  sd  peton  and  set  forth  in  the  schedule 
hereto,  And  doth  declare  the  same  to  be  binding  on  all  the  unsecured 
creditors  of  the  above-named  coy  summoned  to  the  above-mentioned 
meeting  pursuant  to  the  sd  order  of  1 6th  of  June,  1897,  and  also  on 
the  liqr  and  contributories  of  the  sd  coy. 

And  it  is  ordered  that  the  petrs  do  prepare  the  documents  necessary 
for  carrying  the  sd  scheme  into  effect  and  referred  to  in  paragraph  6 
of  such  scheme. 

And  it  is  ordered  that  the  costs,  charges,  expenses  and  remuneration, 
to  be  pd  or  retained  by  the  liqr  in  accordance  with  paragraph  12  of 
the  sd  scheme  of  arrangement  be  taxed  or  ascertained  by  the  Ct,  as 
the  case  may  be.  English  and  Australian  Mortgage  Bank,  Wright,  J., 
Nov.  25,  1898. 

The  scheme  was  prefaced  with  the  following  statement: — *<The  Engli^  and 
Australian  Mortgage  Bank,  Limited  (hereinafter  referred  to  as  the  old  oompanj), 
is  in  the  course  of  being  wound  ap  in  England  and  Anstralia,  and  has  liqoidators 
in  each  country.  It  is  whoUy  insolvent,  and  its  shareholders  have  no  interest  in 
this  scheme,  and  all  its  existing  creditors  are  unsecured." 


Form  892.       Upon  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  the 

above-named  coy  and  J.  P.,  of ,  the  liqr  thof,  and  upon  reading 

order  dated  15th  April,  1902,  and  the  scheme  of  arrangement  thereby 
sanctioned,  the  order  dated  28th  May,  1912,  and  the  afft  of  J.  P.  filed 
this  day,  this  C^  doth  order,  notwithstanding  the  sd  order  of  28th  Maj, 
1902,  tiiat  the  sd  scheme  of  arrangement  sanctioned  by  the  sd  order  of 
15th  April,  1902,  be  modified  by  conferring  on  the  liqr  power  to 
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farther  extend  the  time  for  applicons  by  shareholders  tmder  clauses  9 
and  10  of  the  sd  scheme  up  to  and  including  the  12th  July,  1902. 
He  The  Smelting  Corporation,  Limtd,  Buckley,  J.,  let  July,  1902. 


Upon  the  applicon  of  W.,  the  off  recr  and  liqr  of  the  above-named   Form  893. 
coy,  and  upon  hearing  the  applicant  in  person,  and  upon  reading,  &c.,  Notice  to 
It  is  ordered  that  the  sd  W.,  as  such  off  recr  and  liqr,  do  send  to  the  prove  in  order 
creditors  of  the  above-named  coy  of  whose  claims  he  has  received  distribution  of 
notice,  who  have  not  already  proved  their  claims,  a  final  notice  stating  Bhares  nnder 
that  unless  such  creditors  do  come  in  and  prove  their  claims  on  or  ^^®™®- 
before  the  14th  Oct.  1896,  the  sd  W.  will  proceed  to  distribute  the 
shares  of  the  XT.  Coy,  Limtd  (which  shares  are,  pursuant  to  the  scheme 
sanctioned  by  the  order  of  the  22nd  Jime,  1895,  to  be  handed  to  the 
sd  W.  for  distribution  amongst  the  creditors  of  the  above-named  coy), 
having  regard  only  to  such  creditors  of  the  sd  coy  as  shall  have  proved 
their  claims.    And  it  is  ordered  that  notice  be  also  given  to  such 
creditors  that  the  sd  shares  of  the  XT.  Coy,  Limtd,  being  issued  as  fully 
pd,  the  acceptance  by  such  creditors  of  the  sd  shares  in  satisfaction  of 
their  claims  involves  no  liability  upon  them.    And  it  is  ordered  that 
an  advertisement  to  the  above  effect  be  inserted  by  the  sd  W.  once  in 
the  London  Oazelte  and  The  TimeSy  the  Morning  Advertiser ,  the  Daily 
Telegraphy  and  the  Western  Mail  newspapers.    House  and  Land  Invest' 
ment  Trust  (00117  of  1892),  Brougham,  Eeg.,  25th  Sept.  1896. 


{Title.)  Form  894. 


Notice  is  hby  given  that  by  a  scheme  of  arrangement  between  the  Advertise- 
creditors  and  debenture  holders  of  the  above-named  coy  and  the  sd  ^J^J  ^^^ 
coy,  which  scheme  was  sanctioned  by  an  order,  dated  the  5th  August, 
1892,  made  in  the  above  matter,  and  in  the  matter  of  the  Joint 
Stock  Cos  (Arrangement)  Act,  1870,  it  is  provided  {ifiter  alia)  as 
follows,  &c.: — 

And  notice  is  hby  further  given  that  the  holders  of  debenture  bonds 
issued  by  the  West  Indian,  &c.  Coy,  Limtd,  or  by  the  above-named  N. 
Corporation,  Limtd,  or  of  interest  coupons  in  respect  of  such  debenture 
bonds,  are  required  on  or  before  the  8th  day  of  September,  1894,  to 
come  in  and  prove  their  claims  in  respect  thof  by  lodging  with  E.  and 

B.,  of ,  the  liqrs  of  the  above-named  N.  Coy,  Limtd,  their  proofs 

of  debts,  and  the  names  and  addresses  of  their  solors  (if  any). 

H.  J.  Hood,  Eegistrar. 

Dated  this  16th  day  of  July,  1894. 

p.  3n 
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Arrangements  under  Sect.  136  of  the  Act  of  1862. 

Sect.  186  of  1802. — Any  arrangement  entered  into  between  a  oompanj  about  to 
be  wound  np  voluntarily,  or  in  the  oourse  of  being  wound  up  yolnntarilj,  and  iti 
oreditors,  shall  be  binding  on  the  company  if  sanctioned  by  an  extraordinaiy  reio- 
lution,  and  on  the  oreditors  if  acceded  to  by  three-fourths  in  number  and  Tilne  of 
the  creditors,  subject  to  such  right  of  appeal  as  is  hereinafter  mentioned. 

Beet.  187  of  1868. — ^Any  creditor  or  contributory  of  a  company  that  has  in  mimiflr 
aforesaid  entered  into  any  arrangement  with  its  creditors  may,  within  three  weeib 
from  the  date  of  the  completion  of  such  arrangement,  appeal  to  the  Court  againrt 
such  arrangement,  and  the  Court  may  thereupon,  as  it  thinks  juet,  amend,  rarj,  or 
confirm  the  same. 


Arrangements  are  ocoasionallj  made  under  sect.  136  above.  It  is 
to  be  observed  that  no  meeting  of  the  creditors  is  required,  but  a  large 
proportion,  both  in  number  and  value  of  the  creditors,  must  concur,  in 
order  to  make  the  arrangement  binding.  The  advantage  of  proceeding 
under  the  section  is  that  it  avoids  the  necessity  of  applying  for  the 
sanction  of  the  Ck>urt,  as  under  the  Act  of  1870,  iupra^  p.  838. 
Looking  to  sect.  137,  the  utmost  care  must  be  taken  that  the  arrange- 
ment is  equitably  framed.  The  assent  of  the  creditors  may  be 
obtained  by  circular. 


The  following  is  a  form  of  such  an  arrangement : — 

Form  896.       An  agreemt  made  the day  of  ,  189 — ,  between  the  A.  B. 

j^rrangemenT  Coy,  limtd,  whose  registered  office  is  at (hnftr  called  the  "  Old 

^fS^o*  ^^*     Coy  "),  and  C.  D.,  of ,  the  liqr  thof,  of  the  first  part,  on  behalf  of 

the  creditors  of  the  old  coy,  of  the  second  part,  B.  F.,  of ,  and 

H.  J.,  of  ,  Esquire,  of  the  third  part,  and  the  X.  Y.  Z.  Coy, 

Limtd  (hnftr  called  the  **  New  Coy ")  of  the  fourth  part.  Wherea* 
the  old  coy  is  in  course  of  being  wound  up  voluntarily,  and  the  ad 
C.  D.  is  the  liqr  thof.  And  whereas  the  old  coy  is  largely  indebted, 
and  it  is  desirable  to  make  some  arrangements  between  the  old  coy 
and  its  creditors.     And  whereas,  with  a  view  thereto,  the  new  coy  has 

been  formed.    And  whereas  the  capital  of  the  new  coy  is  1^ 

divided  into preference  shares  of /.  eaoh  and ordinaiy 

shares  of /.  each.  And  whereas  by  the  arts  of  asson  of  the  new  ooy 

the  profits  of  the  new  ooy  are  to  be  applied  first  to  the  payment  of  the 
interest  on  the  debentures  created  by  the  new  coy,  secondly  to  the 
payment  of  a  fixed  cumulative  preferential  dividend  on  the  sd  prefer- 
ence shares,  at  the  rate  of  6/.  p.c.p.a.,  thirdly  to  the  payment  of  a  fixed 
dividend  at  the  rate  of  bl,  p.c.p.a.  on  the  capital  pd  up  on  the  ordinaiy 
shares,  and  the  balance  is  to  be  applied  as  to  one-third  in  the  fonna- 
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tion  of  a  reserve  fund  for  the  piirpose  of  deyeloping,  enlar^g  and 
renewing  any  of  the  pptiee  acquired  by  the  coy,  &c.,  or  as  the  directors 
may  otherwise  decide,  and  the  remaining  two-thirds  are  to  be  applied 
in  redeeming  at  par  the  debentures  which  are  to  be  issued  by  the  coy 
pursuant  to  this  agreemt,  and  after  the  redemption  of  all  such  deben- 
tures the  profits  of  the  coy  are  to  be  applied  first  in  payment  of  the 
fixed  cumulative  preferential  dividend  afsd  on  the  preference  shares 
afsd,  secondly  to  the  payment  of  interest  on  the  ordinary  shares  at  the 
rate  of  51,  p.c.p.a.  on  the  capital  pd  up  on  the  sd  preference  shares, 
and  any  portion  then  remaining  is  to  be  applied  as  to  one-third  in 
maintaining  the  reserve  fund  afsd,  and  one-third  is  to  be  divided 
amongst  the  holders  of  the  preference  shares  held  by  them,  and  the 
remaining  one-third  is  to  be  divided  amongst  the  holders  of  the 
ordinary  shares  in  proportion  to  the  ordinary  shares  held  by  them 
resply. 

Now,  therefore,  it  is  agreed  as  follows : — 

1.  The  old  coy  and  its  liqr  shall  sell,  and  the  new  coy  shaU  pur- 
chase, the  undertaking  and  assets  of  the  old  coy. 

2.  The  conson  for  the  said  sale  shall  be  /.,  to  be  satisfied 

as  to L  by  the  allotment  to  the  nominees  of  the  liqr  of  debentures, 

as  provided  for  in  Clause  5  of  this  agreemt,  and  as  to  the  remaining 
1.  by  the  allotment  to  the  sd  E.  F.  and  H.  J.  of  12,500  folly  paid- 
up  ordinary  shares  in  the  capital  of  the  new  coy. 

8.  The  new  coy  shall  accept  without  investigation,  requisition,  or 
objection  such  title  as  the  old  coy  has  to  the  sd  premises. 

4.  The  sd  sale  and  purchase  shall  be  completed  forthwith  after  this 
agreemt  becomes  absolute,  and  thereupon  the  old  coy  and  its  liqr  and 
the  new  coy  shall  resply  do  whatever  may  be  requisite  to  carry  this 
agreemt  into  effect. 

5.  The  debentures  afsd  are  to  be  for  such  amounts  resply  as  may  be 
required  by  the  liqr  of  the  old  coy,  and  they  are  all  to  be  made  payable 

on  the day  of ,  and  are  to  carry  interest  at  the  rate  of  6  per 

cent,  per  annum,  and  are  to  be  secured  by  a  specific  mortgage  of  the 
X.  Y.  Z.  works,  and  all  the  freehold  and  leasehold  properties  connected 
therewith,  and  the  security  is  to  be  effected  by  a  trust  deed  of  which 

A.  H.,  &c.,  of ,  and  P.  E.,  &c.,  of  ,  are  to  be  trustees,  and 

the  debentures  and  the  trust  deed  are  to  be  framed  in  accordance  with 
the  forms  already  approved  by  the  liqr  of  the  old  coy. 

6.  The  debentures  afsd  are  to  be  distributed  amongst  the  general 
creditors  of  the  coy,  that  is  to  say,  the  creditors  other  than  the  sd  E.  F. 
and  H.  J.  are  to  take  the  whole  of  the  sd  ordinary  shares  in  satisfaction 
of  the  debt  due  to  them  by  the  old  coy  and  secured  by  mortgage  of 
the  old  coy's  works  and  divers  other  assets,  and  they  are  to  release  the 
mortgaged  premises  from  their  mortgage. 

7.  The  creditors  of  the  old  coy,  including  the  sd  E.  F.  and  H.  J., 
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shall  if  this  agreemt  becomes  absolute  accept  the  proyisions  hby  made 
in  their  favour  resplj  in  full  discharge  of  all  their  reepiye  dainu 
against  the  old  coy  and  the  assets  thof . 

8.  The  liqr  shall  pay  all  the  costs,  charges  and  expenses  of  winding- 
up  the  old  coy,  and  in  addition  shall  pay  all  the  costs  and  charges  of 
floating  and  forming  the  new  coy  and  vesting  the  new  coy  in  them. 

9.  Before  any  of  the  sd  shares  are  issued  this  agreemt  shall  be  duly 
filed  with  the  Eegistrar  of  Joiat  Stock  Oos ;  the  sd  shares  are  to  be 
numbered to inclusive. 

10.  With  a  view  to  providing  working  capital  the  new  coy  is  to  use 
its  best  endeavours  to  place  its  preference  shares  afsd. 

11.  This  agreemt  is  conditional — 

(1)  On  its  being  sanctioned  by  an  extraordinary  resolution  of  the 

coy  in  accordance  with  sect.  136  of  the  Cos  Aot^  1862,  and 

(2)  On  its  being  acceded  to  and  ratified  by  three-fourths  in 

number  and  value  of  the  creditors  of  the  coy  in  accordance 
with  the  sd  section,  and 

(3)  On  the  coy  placing  at  least /.  of  the  preference  shares. 

And  when  these  conditions  have  been  fulfilled,  this  agreemt  shall 

become  absolute,  and  if  these  conditions  are  not  fulfilled  before  the 

day  of ,  this  agreemt  shall  therefore  become  null  and  void. 

As  witness,  &c. 


Reconstructions  under  Sect  101  of  the  Act  of  1862. 

Such  reconstructions  are  dealt  with  f  uUy  in  Part  I.  of  this  work. 
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(A.)  STATUTES:  p^ob 

The  Companies  Act,  1862 921 

The  Compftmes  SealB  Act,  1864  • 974 

The  Companies  Act,  1867 976 

The  Joint  Stock  Companies  Arrangement  Act,  1870    983 

The  Life  Assnranoe  Companies  Act,  1870 984 

The  Life  Assurance  Companies  Act,  1871 996 

The  Life  Assnranoe  Companies  Act,  1872 996 

The  Supreme  Court  of  Judicature  Act,  1873  (s.  24  (6) ) 999 

The  Companies  Act,  1877 1000 

The  Companies  Act,  1879 1001 

The  Companies  Act,  1880 , . . . .  1003 

The  Companies  (Colonial  Registers)  Act,  1883  [and  Clause  of  Revenue 

Act,  1889,  Amending  it]    1006 

•    The  Companies  Act,  1886. 1007 

The  Preferential  Payments  in  Bankruptcy  Act,  1888 1009 

The  Companies  (Memorandum  of  Association)  Act,  1890    1011 

The  Companies  (Winding-up)  Act,  1890    1013 

The  Directors  Liability  Act,  1890 1024 

The  Stamp  Act,  1891  (s.  112)     1026 

The  Finance  Act,  1899  (s.  7) 1026 

The  Industrial  and  Provident  Societies  Act,  1893 1026 

The  Companies  (Winding-up)  Act,  1893    1027 

The  Building  Societies  Act,  1894 1027 

The  Short  Titles  Act,  1896    1028 

The  Stannaries  Court  (Abolition)  Act,  1896 1029 

The  Preferential  Payments  in  Bankruptcy  Amendment  Act,  1897    . .  1031 

The  Companies  Act,  1898 1031 

The  Bodies  Corporate  (Joint  Tenancy)  Act,  1899 1032 

The  Companies  Act,  1900 1083 

(B.)  EULES  AND  ORDEES: 

The  Company's  Winding-up  Rules,  1903  , 1042 

Deo.  1903.— Order  of  the  Lord  Chancellor  as  to  Fees 1078 

Jan.  1893.— Board  of  Trade  Directions  to  Liquidators    1082 

Jan.  1893. — Reg^ulations  of  Board  of  Trade  and  Inland  Revenue  as 

to  Queen's  Taxes 1084 

Dec.  16,  1896. — Order  assigning  Jurisdiction  of  Abolished  Stannaries 

Court 1086 

March  7,  1899.— County  Courts  (Districts)  Order  in  Council,  1899  . .  1086 
May  19, 1899. — County  Courts  (Bankruptcy  and  Companies  Winding- 
up)  Jurisdiction  Order,  1899 • 1088 

Dec.   16,  1901. — Lord  ChanoeUor's  Order  appointing    Byrne  and 

Buckley,  JJ.,  Judges  under  Companies  (Winding-up)  Act,  1890 . .  1102 
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(0.)  PEACnOE  DIREOnONS:  pin 

May,  1892. — Transfers  from  County  Courts,  fto 1097 

May,  1892.— Motions 1097 

Jnne  2,  1892. — ^Evidence  on  Summons    1097 

Oct.  1892.— Affidavits  in  Debenture  Actions    1097 

Feb.  15,  1893.^Stitcb]ng  Margins 1097 

Shorthand  Notes  of  ETidenoe   1097 

Appointments  before  the  Registrar 1098 

1894.— Undertaking  on  Filing  Affidavits  out  of  time 1098 

Not.  29,  1895.— Ptactioe  Masters'  Bnle  as  to  Title  and  Judge  in 

Debenture  Actions 1098 

Board  of  Trade  Instructions  to  Official  BeoeiTers  as  to  Further  Beports 

under  Sect.  8  of  1890  1098 

Jan.  6,  1896. — Circulation  of  Official  Beceiyers'  Observations 1099 

May  9,  1896. — Directions  as  to  Service  of  Notice  of  Judgment  in 

Debenture  Holders'  Actions 1099 

May,  1899.— Direction  as  to  Press  Copy  Bills  of  Costs   1099 

Oct.  1903. — ^Adjournment  to  Judge  Practice  Direction   1099 

(D.)  MISCELLANEOUS  MATTERS: 

King's  Printers'  Directions  as  to  Advertisements  in  Gazette 1100 

Stamps  in  Winding-up 1100 

Jan.  31,  1901.— Treasury  Order  as  to  Collection  of  Fees  under  Com- 
panies Acts,  1862—1900 1101 

list  of  Official  Beoeivers,  &o.  (corrected  to  Deo.  1903)    IIOS 
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(A.)  Statutes. 


THE  COMPANIES  ACT,  1862. 

(25  &  26  Vict.  c.  89.) 

An  Act  for  the  Incorporation,  Begolation,  and  Winding-up  of  Trading^ 
Companies  and  other  Associations.  [7th  August,  1862.  J 

WhereoM  it  it  expedUnt  that  the  laws  relating  to  the  meorporati&n,  regulation,  and 
ioinding-up  of  trading  companies  and  other  aseoeiatione  should  be  consolidated  and 
amended:  Be  it  therefore  enacted  by  the  Queen* s  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  FarliammU  assembled,  and  by  the  authority  of  the  same,  as  follows  : 
{Repealed  by  8.  Z.  £.  Act,  1893.) 

Frdiminary, 

1.  This  Act  may  be  dted  for  all  purposes  as  <<  The  Oompaniee  Act,  1862."  Short  title. 

2,  This  Act,  with  the  exception  of  such  temporary  enactment  as  is  hereinafter  declared  Commenoe- 
to  come  into  operation  immeduUelyt  shall  not  come  into  operation  until  the  second  day  of  ment  of  Act. 
November,  one  thousand  eight  hundred  and  sixty-two,  and  the  time  at  which  it  so  comes 

into  operation  is  hereinqfter  referred  to  as  the  commencement  of  this  Act. 
{Mepealed  by  S.  Z,  M.  Act,  1893.) 

8.  For  the  purposes  of  this  Act  a  company  that  cairies  on  the  business  of  insnr-  Definition  of 
ance  in  common  with  any  other  business  or  businesses  shall  be  deemed  to  be  an  insurance 
insurance  company.  company. 

4.  No  company,  association,  or  partnership  consisting  of  more  than  ten  persons  Prohibition  of 
shall  be  formed,  after  the  commencement  of  this  Act,  for  the  purpose  of  carrying  partnerships 
on  the  business  of  banking,  unless  it  is  registered  as  a  company  under  this  Act,  or  exceeding 

is  formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters  patent :  and  oertain 
no  company,  association,  or  partnership  consisting  of  more  than  iw&tdj  persons  number, 
shall  be  formed,  after  the  commencement  of  this  Ad^  for  the  purpose  of  carrying  p^  «  gl|^  ^^ 
on  an^  other  busiuess  that  has  for  its  object  the  acquisition  of  gam  by  the  compan^^,  ^  gg* 
association,  or  partnership,  or  1^  the  individual  members  thereof,  unless  it  is  ^* 
registered  as  a  company  under  this  Act,  or  is  formed  in  pursuance  of  some  other 
Act  of  Parliament,  or  of  letters  patent,  or  is  a  company  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stannaries. 
(See  Stannaries  Act,  1896.) 

5.  This  Act  is  divided  into  nine  Parts,   relating  to  the  following  subject-  Dirision  of 
matters : —  Act. 

The  Urst  Part, — to  the  Oonstitution  and  Incorporation  of  C!ompanies  and 

Associations  under  this  Act : 
The  Second  Part, — ^to  the  DiBtribution  of  the  Capital  and  Liability  of  Members 
of  Companies  and  Associations  under  this  Act : 
(Sects,  22  et  seq.) 
The  Third  Part, — to  the  Management  and  Administration  of  Companies  and 
Associations  imder  this  Act : 
(Sects.  39  et  seq.) 
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Mode  of  form- 
ing company. 

Pt.  I.  8tlL  ed. 

Mode  of  limit- 
ing liability  of 
members. 

Pt.  I.  8th  ed. 

.'.74,877, 

1861 
ICemorandiini 
of  association 
of  a  oompanj 
limited  1^ 
shares. 

Pt.  I.  8th  ed. 
pp.  1,  2,  877 


^Si 


Memoraaduiu 
of  association 
of  a  company 
limited  by 
guarantee. 
Pt.  I.  8th  ed. 
.  878,  409, 
8,  678,  796 


^! 


The  FourUi  Part,~to  the  winding-up  of  Oompanies  and  AmodationB  under 
this  Act: 

(Seett.  78  et  9eq,) 
The  Fifth  Part,— to  the  Begistration  Office : 

{Sect.  174.) 
The  Sixth  Part,— to  Application  of  this  Act  to  Companies  registerod  uodv 
the  Joint  Stock  Oompanies  Acts : 

{Sects.  175  et  seq.) 
The  Seventh  Part, — to  Oompanies  authorised  to  register  under  this  Act : 

{Seett.  179  et  »eq.) 
The  Eighth  Part, — to  Application  of  this  Act  to  unregfistered  Oompanies: 

{Sects,  199  et  seq.) 
The  Ninth  Part, — ^to  repeal  of  Acts,  and  temponoy  Prorisions. 

{Sects.  105  et  seq.) 

PAET  I. 

Constitution  and  Inoobpo&ation  of  Ooxpanibb  and  Abbochationb  undsb  ihib  Aor. 
Memorandum  of  Association. 

6.  Any  seven  or  more  persons  associated  for  any  lawful  purpose  may,  by  sab- 
scribing  their  names  to  a  memorandum  of  association,  and  otherwise  oomplyine 
with  tiie  requisitions  of  this  Act  in  respect  of  registration,  form  an  inoorporatsd 
company,  with  or  without  limited  liability. 

7.  The  liability  of  the  members  of  a  company  formed  under  this  Act  mKjt 
aooording  to  the  memorandum  of  association,  be  limited  either  to  the  amount,  if 
any,  unpaid  on  the  shares  reepeotively  held  by  them,  or  to  audi  amount  as  the 
members  may  respectively  UDdertake  bv  the  memorandum  of  association  to  con- 
tribute to  the  assets  of  the  company  in  me  event  of  its  being  wound  up. 

8.  Where  a  company  is  formed  on  the  principle  of  having  the  lialnHty  of  its 
members  limited  to  the  amount  unpaid  on  their  shares,  hereinafter  refefrred  to  as  a 
comiNUiy  limited  by  shares,  the  memorandum  of  association  shall  oomtain  the 
following  thingfs ;  (that  is  to  say,) 

(1 .)  l^e  name  of  the  proposed  company,  with  the  addition  of  the  woxd  * '  limited  " 

as  the  last  woid  in  such  name : 
(2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 

in  which  the  registered  office  of  the  company  is  proposed  to  be  sitnate : 
'3.^  The  objects  for  which  the  proposed  company  is  to  be  established : 
4.)  A  declaration  that  the  liability  of  the  members  is  limited : 
(5.)  The  amount  of  capital  with  which  the  company  proposes  to  be  registered 

divided  into  shares  of  a  certain  fixed  amount : 
Subject  to  the  following  regulations : 

il.^  That  no  subscriber  shall  take  less  than  one  share : 
2.)  That  each  subscriber  of  the  memorandum  of  association  shall  write  oppoote 
to  his  name  the  number  of  shares  he  takes. 
{See  Oompanies  Act,  1867,  s.  23.) 

0,  Where  a  company  is  formed  on  the  principle  of  having  the  liability  of  its 
members  limited  to  sudi  amount  as  the  members  respeotivdy  undertake  to  oonfri- 
bute  to  the  assets  of  the  company  in  the  event  of  the  same  being  wound  up,  herem- 
after  referred  to  as  a  company  limited  by  guarantee,  the  memorandum  ot  aasoeiation 
BhaJl  oontain  the  following  things ;  (^at  is  to  say,) 
(1.)  The  name  of  the  proposed  company,  with  Uie  addition  of  the  word  "limited*' 

as  the  last  word  in  such  name : 
(2.)  The  part  of  the  United  Eling^om,  whether  England,  Scotland,  or  Ireland,  in 
wmoh  the  registered  office  of  the  company  is  proposed  to  be  situate: 
The  objects  for  which  the  proposed  company  is  to  be  established : 
A  deduration  that  each  member  undertakes  to  contribute  to  the  assets  of  the 
company,  in  the  event  of  the  same  being  wound  up,  during  the  time  that 
he  is  a  member,  or  within  one  year  afterwards,  for  payment  of  the  debts 
and  lialnlities  of  the  company  contracted  before  the  tune  at  which  he  c 


g:! 


to  be  a  member,  and  of  toe  oosts,  charges,  and  expenses  of  winding  up  the 
company,  and  for  the  adjustment  of  the  rights  of  the  oontributories  unooflit 
themselves,  such  amount  as  may  be  required,  not  flxneeding  a  qMoned 
amount. 
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10.  Where  a  company  is  formed  on  the  principle  of  having  no  limit  placed  on  the  Memonuodmn  of 
liability  of  its  members,  hereinafter  referred  to  as  an  unlimited  company,  tiie  memo-  "^^^J'^  **'  *^ 
randum  of  association  shall  contain  the  following'  things ;  (that  is  to  say,)  oranpiuiy. 

il.)  The  name  of  the  proposed  company  :  px  j  g'th  ed 

2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland,  in       '  251^  gi^g  * 
which  the  registered  office  of  the  company  is  proposed  to  be  situate :  ^g       '        ' 

is.)  The  objects  for  which  the  proposed  company  is  to  be  establi^ed. 
.1,  The  memorandum  of  association  shall  bear  the  same  stamp  as  if  it  were  a  Stamp, 
deed,  and  shall  be  signed  by  each  subscriber  in  the  presence  of,  ana  be  attested  by,  signature, 
one  witness  at  the  least,  ana  that  attestation  shall  be  a  sufficient  attestation  in  Scot-  and  effect  of 
land  as  well  as  in  England  and  Ireland :  It  shall,  when  registered,  bind  the  company  memorandum 
and  the  members  thereof  to  the  same  extent  as  if  each  member  had  subscribed  his  of  association, 
name  and  affixed  his  seal  thereto,  and  there  were  in  the  memorandum  contained,  on  p^,  j,  gth  ed. 
the  part  of  himself,  his  heirs,  executors,  and  administrators,  a  covenant  to  observe  pp*  2  879 
all  the  conditions  of  such  memorandum,  subject  to  the  provisions  of  this  Act.  *    ' 

12*  Any  company  limited  by  shares  may  so  far  modify  the  conditions  contained  Power  of 
in  its  memorandum  of  association,  if  authorized  to  do  so  by  its  reg^ulations  as  origi-  certain  com- 
nally  framed,  or  as  altered  by  spenoial  resolution  in  manner  hereinafter  mentioned,  panics  to  alter 
as  to  increase  its  capital,  by  the  issue  of  new  shares  of  such  amount  as  it  thinks  memorandum 
expedient,  or  to  consolidate  and  divide  its  capital  into  shares  of  larger  amount  than  of  association, 
its  existing  shares,  or  to  convert  its  paid-up  shares  into  stock,  but,  save  as  afore-  Pt.  I.  8tli  ed. 
said,  and  save  as  is  hereinafter  provided  in  the  case  of  a  change  of  name,  no  altera-  pp.  28,  884 
tion  shall  be  made  by  any  company  in  the  conditions  contained  in  its  memorandum 
of  association. 

{And  tee  CompanU$  Act,  1867,  and  Companiet  {Memorandum  of  Ateociation) 
Act,  1890.) 

18.  Any  company  under  this  Act,  with  the  sanction  of  a  special  resolution  of  the  Power  of 
company  passed  in  manner  hereinafter  mentioned,  and  wiui  the  approval  of  the  companies  to 
Board  of  Trade  testified  in  writing  under  the  hand  of  one  of  ito  secretaries  or  change  name, 
assistant  secretaries,  may  change  its  name,  and  upon  such  changre  beiug  made  the  p^^  j.  8th  ed 
registrar  shall  enter  the  new  name  on  the  register  in  the  place  of  the  former  name,  p^  970 
and  shall  issue  a  certificate  of  incorporation  fUtered  to  meet  the  circumstances  of  the 
case ;  but  no  such  alteration  of  name  shaU  affect  any  rights  or  obligations  of  the 
company,  or  render  defective  any  legal  proceedings  instituted  or  to  be  instituted  by 
or  against  the  company,  and  any  legal  proceedings  may  be  continued  or  commenced 
against  the  company  by  its  new  name  that  might  have  beea  continued  or  commenced 
against  the  company  by  its  former  name. 

Articles  of  Aeeociation, 

14.  The  memorandum  of  association  may,  in  the  case  of  a  company  limited  by  Begrdations 
shares,  and  shaU,  in  the  case  of  a  company  limited  b^  guarantee  or  unlimited,  l>e  to  be  pre- 
aoccnnpanied,  when  registered,  by  articles  of  association  signed  by  the  subembers  scribed  by 
to  the  memorandum  of  association,  and  prescribing  such  regulations  for  the  company  articles  of 
as  the  subscribers  to  Uie  memorandum  of  association  deem  expedient :  The  articles  association, 
shall  be  expressed  in  separate  paragraphs,  numbered  arithmeticallv :  They  may  p^  j  g^^^  ^ 
adopt  aJl  or  any  of  the  proviBions  contained  in  the  Table  marked  A.  in  the  first  p^  533 
schedule  hereto :  They  shall,  in  the  case  of  a  company,  whether  limited  by  guarantee 

or  unlimited,  that  has  a  capital  divided  into  shares,  state  the  amount  of  capital  with 
which  the  company  proposes  to  be  registered  ;  and  in  the  case  of  a  company,  whether 
limited  by  g^uarantee  or  unlimited,  that  has  not  a  capital  divided  into  shares,  state 
the  number  of  members  with  which  the  company  proposes  to  be  registered,  for  the 
purpose  of  enabling  the  registrar  to  determine  the  fees  payable  on  registration  :  In 
a  company  limited  by  g^uarantee  or  tmlimited,  and  having  a  capitid  divided  into 
shares,  each  subscriber  shall  take  one  share  at  the  least,  and  shall  write  opposite  to 
his  name  in  the  memorandum  of  association  the  number  of  shares  he  takes. 

15.  In  the  case  of  a  company  limited  by  shares,  if  the  memorandum  of  asso-  Application 
dation  is  not  accompanied  by  articles  of  association,  or  in  so  far  as  the  articles  do  ofTable  A. 
not  exclude  or  modify  the  regulations  contained  in  the  Table  marked  A.  in  the  first  p^  j  g^  ^j^ 
schedule  hereto,  the  last-mentioned  reg^ulations  shall,  so  far  as  the  same  are  applic-       '  ^m  <•»  * 
able,  be  deemed  to  be  the  regulations  of  the  company  in  the  same  manner  and  to  ^j^       *       ' 
the  same  extent  as  if  they  had  been  inserted  in  articles  of  association,  and  the 

articles  had  been  duly  registered. 

16.  The  articles  of  association  shall  be  printed,  they  shall  bear  the  same  stamp  Stamp, 
as  if  they  were  contained  in  a  deed,  and  snail  be  signed  by  each  subscriber  in  the  signature, 
presence  of,  and  be  attested  by,  one  witness  at  the  least,  and  such  attestation  shidl  and  effect  of 
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artio^esof 
association. 
Pt.  I.  8th  ed. 
p.  686  et  teq. 


R^istratioii 
of  memo<- 
randnmof 
association 
and  articles  of 
association, 
with  fees,  as 
in  Table  B. 
Pt.  I.  8th  ed. 
p.  878 

Effect  of 
registration. 
Pt.  I.  8th  ed. 
pp.  879,  687 


Copies  of 
memorandnni 
and  articles 
to  be  g^ven  to 
members. 
Pt.  I.  8th  ed. 
p.  406 
Prohibition 
against 
identity  of 
names  in 
companies. 
Pt.  I.  8th  ed. 
p.  879 


ProhiUtion 
against  certain 
oompanies 
holcuiig  land. 

Pt.  I.  8th  ed. 
p.  416 


be  a  sufficient  attestation  in  Scotland  as  well  as  in  England  and  Ireland:  When 
registered,  they  shall  bind  the  company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed  his  seal  thereto,  and  there 
were  in  such  articles  contained  a  covenant  on  the  part  of  himself,  his  heirs,  executors, 
and  administrators,  to  conform  to  all  the  regulations  contained  in  such  articles, 
subject  to  the  provisions  of  this  Act ;  and  au  moneys  payable  by  any  member  to 
the  company,  in  pursuance  of  the  conditions  and  regulations  of  the  company,  or 
any  of  such  conditions  or  regulations,  shall  be  deemed  to  be  a  debt  due  from  such 
member  to  the  company,  and  in  England  and  Ireland  to  be  in  the  nature  of  a 
specialty  debt. 

Qenerdl  Provitwm. 

17.  The  memorandum  of  association  and  the  articles  of  association,  if  any,  shall 
be  delivered  to  the  Registrar  of  Joint  Stock  Companies  hereinafter  mentioned,  who 
shall  retain  and  register  the  same:  There  shall  be  paid  to  the  registrar  by  a 
company  having  a  capital  divided  into  shares,  in  respect  of  the  several  matters 
mentioned  in  the  Table  marked  B.  in  the  first  schedule  hereto,  the  several  fees 
therein  specified,  or  such  smaller  fees  as  the  Board  of  Trade  may  from  time  to  tame 
direct ;  and  by  a  company  not  having  a  capital  divided  into  shares,  in  reepect  of 
the  several  matters  mentioned  in  the  Table  marked  C.  in  the  first  schedule  hereto, 
the  several  fees  therein  specified,  or  such  smaller  fees  as  the  Board  of  Trade  may 
from  time  to  time  direct :  All  fees  paid  to  the  said  registrar  in  pursuance  of  thu 
Act  shall  be  paid  into  the  receipt  of  Her  Majesty's  Ex(mequer,  and  be  carried  to  the 
account  of  the  Consolidated  Fund  of  the  United  Kmgdom  of  Great  Britain  and  Ireland. 

18.  Upon  the  reg^tration  of  the  memorandum  of  association,  and  of  the  artides 
of  association  in  cases  where  articles  of  association  are  required  by  this  Act  or  by 
the  desire  of  the  parties  to  be  regfistered,  the  registrar  shall  certify  under  hu 
hand  that  the  company  is  incorporated,  and  in  the  case  of  a  limited  company 
that  the  company  is  limited :  The  subscribers  of  the  memorandum  of  associatioa, 
together  with  such  other  persons  as  may  from  time  to  time  become  members  of  the 
company,  shall  thereupon  be  a  body  cor^rate  by  the  name  contained  in  the 
memorandum  of  association,  capable  forthwith  of  exercising  all  the  functions  of  an 
incorporated  company,  and  having  perpetual  succession  and  a  common  seal,  with 
power  to  hold  lands,  but  with  such  liability  on  the  part  of  the  members  to 
contribute  to  the  assets  of  the  company  in  l^e  event  of  the  same  being  wound 
up  as  is  hereinafter  mentioned :  [A  certificate  of  the  incorporation  of  any  ctnnpany 
given  by  the  registrar  shall  be  conclusive  evidence  that  all  the  requisitions  of  tiiiB 
Act  in  respect  of  registration  have  been  complied  with.] 

(Words  in  brackets  ar$  repnUed  by  Companies  Aet^  1900,  s,  33.     See  s,  I  of 
that  Act,) 

19.  A  copy  of  the  memorandum  of  association,  having  annexed  thereto  the 
articles  of  association,  if  any,  shall  be  forwarded  to  every  member,  at  his  request, 
on  payment  of  the  sum  of  one  shilling,  or  such  lees  sum  as  may  be  prescribed  by 
the  company  for  each  copy ;  and  if  any  company  makes  default  in  iorwarding  a 
copy  of  the  memorandum  of  association  and  articles  of  association,  if  any,  to  a 
member,  in  pursuance  of  this  section,  the  company  so  making  de&ult  shall,  for 
each  offence,  incur  a  penalty  not  exceeding  one  pound. 

20.  No  company  snail  be  reg^istered  under  a  name  identical  with  that  by  whidi 
a  subsisting  company  is  already  registered,  or  so  nearly  resembling  the  same  as  to 
be  calculated  to  deceive,  except  in  a  case  where  such  subsisting  company  is  in  the 
course  of  bein^  dissolved  and  testifies  its  consent  in  such  manner  as  the  registrar 
requires ;  and  if  any  company,  through  inadvertence  or  otherwise,  is,  wiUiout  such 
consent  as  aforesaid,  registered  by  a  name  identical  with  that  by  which  a  snbsistiiig 
company  is  registered,  or  so  nearly  resembling  the  same  as  to  be  calculated  to 
deceive,  such  first-mentioned  company  may,  with  the  sanction  of  the  registnri 
change  its  name,  and  upon  such  change  being  made  the  registrar  shall  enter  the 
new  name  on  the  registco*  in  the  place  of  the  former  name,  and  shall  issue  a  certifi- 
cate of  incorporation  altered  to  meet  the  drcnmstances  of  the  case ;  but  no  such 
alteration  of  name  shall  affect  any  rights  or  obligations  of  the  company,  or  render 
defective  any  legal  proceedings  instituted,  or  to  be  instituted,  by  at  against  the 
company,  and  any  legal  proceedings  may  be  continued  or  commenced  against  the 
company  by  its  new  name  that  might  have  been  continued  or  oommenoed  against 
the  company  by  its  former  name. 

21.  ISo  company  formed  for  the  purpose  of  promoting  art,  scienoe,  religion, 
charity,  or  any  other  like  object,  not  mvolving  the  acquisition  of  gain  by  the 
company  or  by  the  individual  members  thereof,  shall,  witiiout  the  sanction  A  the 
Board  of  Trade,  hold  more  than  two  aciee  of  land ;  but  the  Board  of  Trade  inayt 
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hj  license  under  tbe  hand  of  one  of  their  principal  secretaries  or  assistant  secretaries, 
empower  any  such  company  to  hold  lands  in  such  quantity  and  subject  to  saoh 
conditions  as  they  think  fit. 

PART  n. 
DiSTBiBTTnoN  ov  Caphal  and  Liabilitt  of  Mexbbbs  or  CkncPANiBS  akd 

ASSOGLA-TIONS   UNDEB  THIS  AOT. 

Distributum  of  Capital. 

22.  The  shares  or  other  interest  of  any  member  in  a  company  under  this  Act  Nature  of 
shall  be  personal  estate,  capable  of  being  transferred  in  manner  provided  by  the  interest  in 
regulations  of  the  company,  and  shall  not  be  of  the  nature  of  real  estate,  and  each  company, 
share  shall,  in  the  case  of  a  company  having  a  capital  divided  into  shares,  be  dis-  p^^  j^  g(]|  ^^^ 
tin^ruished  by  its  appropriate  number.  p^  '537 

23.  The  subscribers  of  the  memorandum  of  association  of  any  company  under     * 

this  Act  shall  be  deemed  to  have  agreed  to  become  members  of  the  company  whose  7;     '^  y^  JJ 
memorandum  they  have  subscribed,  and  upon  the  registration  of  the  company  shall      niember. 
be  entered  as  members  on  the  register  of  members  hereinafter  mentioned ;  and  every  pp.  88 — 40 
other  person  who  has  agreed  to  become  a  member  of  a  company  under  this  Act, 
and  whose  name  is  entered  on  the  register  of  members,  shall  be  deemed  to  be  a 
member  of  the  company. 

24.  Any  transfer  of  the  share  or  other  interest  of  a  deceased  member  of  a  com-  Transfer  by 
pany  under  this  Act,  made  by  his  personal  representative,  shall,  notwithstanding  personal  re- 
such  personal  representative  may  not  himself  be  a  member,  be  of  the  same  validity  presentative. 
as  if  he  had  been  a  member  at  the  time  of  the  execution  of  the  instrument  of  pt.  I.  8th  ed. 
transfer.  p.  577 

25.  Every  company  under  this  Act  shall  cause  to  be  kept  in  one  or  more  books  jj^  j_x       f 
a  register  of  its  members,  and  there  shall  be  entered  therein  the  following  par-        ^  f!^' 
ticulars :  members. 

(1.)  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members  of  P*  WO 
the  company,  with  the  addition,  in  the  case  of  a  company  having  a  capital 
divided  into  shares,  of  a  statement  of  the  shares   held  by  each  member, 
distinguishing  each  share  by  its  number :  and  of  the  amount  paid  or  agreed 
to  be  considered  as  paid  on  the  shares  of  each  member : 
(2.)  The  date  at  which  the  name  of  any  person  was  entered  in  the  register  as 

a  member : 
(3.)  The  date  at  which  any  person  ceased  to  be  a  member : 
And  any  company  acting  in  contravention  of  this  section  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  its  default  in  oomphriog 
-with  the  provisions  of  this  section  continues,  and  every  director  or  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  contravention 
shall  incur  the  like  penalty. 

{Extended  by  Companies  Act ,  1867,  ».  31.) 

26.  Every  company  under  this  Act,  and  having^  a  capital  divided  into  shares,  Annnal  list 
ahall  make,  once  at  least  in  every  year,  a  list  of  all  persons  who,  on  the  fourteenth  of  members, 
day  succeeding  the  day  on  which  itie  ordinary  g^eral  meeting,  or  if  there  is  more  Pt.  I.  8th  ed. 
than  one  ordinary  meeting  in  each  year,  the  first  of  such  ordinary  general  meetings  pp.  628,  580, 
is  held,  are  members  of  the  company ;  and  such  list  shall  state  the  names,  addresses,  Oil 

and  occupations  of  all  the  members  therein  mentioned,  and  the  number  of  shares 
held  by  each  of  them,  and  shall  contain  a  summary  specifying  the  following  par- 
tionlars: 

(1.)  The  amount  of  the  capital  of  the  company,  and  the  number  of  shares  into 

which  it  is  divided : 
(2.)  The  number  of  shares  taken  from  the  commencement  of  the  company  up  to 

the  date  of  the  snmmary : 
(3.)  The  amount  of  calls  made  on  eaoh  share : 
?4.)  The  total  amount  of  calls  received : 
r6. )  The  total  amount  of  calls  unpaid : 
(6.)  The  total  amount  of  shares  forfeited : 

(7.)  The  names,  addresses,  and  occupations  of  the  persons  who  have  ceased  to  be 

members  since  the  last  list  was  made,  and  the  number  of  shares  held  by 

eaoh  of  them. 

The  above  list  and  summary  shall  be  contained  in  a  separate  part  of  the  register, 

furui  shall  be  completed  withm  seven  days  after  such  fourteenth  day  as  is  mentioned 

p.  3o 
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Penalty  on 
txmipanjr,  &e, 
not  Jreeping 
a  proper 
register. 


Company  to  give 
notice  of  con- 
solidation or  of 
oonyereion  of 
capital  into 
vtook. 

Effect  of  con- 

vergion  of 

shares  into 

stock. 

Ft  I.  8th  ed. 

p.  5t0 


Entrjoftrnats 
onxegiBter. 

Pt.  I.  8th  ed. 
pp.  666,  666 

C^tiflcateof 
ahares  or  ftock. 

Inspection  of 
reg^ter. 
Pt.  I.  8th  ed. 
pp.  68,  68 


Power  to 
close  register. 

Notice  of 
increase  of 
capital  and  of 
members  to  be 
given  to 
registrar. 
Pt.  I.  8th  ed. 
p.  614 


in  this  dection,  ahd  a  Co]py  shall  forthwith  be  forwarded  to  the  Registrar  of  Jdnt 
Stock  Companies. 

(Extended  by  Companies  Act,  1867,  ».  32,  and  Compamet  Act,  1900,  s,  19.) 

27.  If  any  company  nnder  this  Act,  and  having  a  capital  divided  into  shares, 
makes  default  in  complying  with  the  provisions  of  ttiis  Act  with  respect  to  forward- 
ing snch  list  of  members  or  summary  as  is  hereinbefore  mentioned  to  the  registrar, 
such  company  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  such  default  continues,  and  every  director  and  manage  of  the  company  who 
shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall  incur  the  like 
penalty. 

28.  Every  company  under  this  Act,  having  a  capital  divided  into  shares,  that 
has  consolidated  and  divided  its  capital  into  shares  of  larger  amount  than  its  existing 
shares,  or  converted  anv  portion  of  its  capital  iuto  stock,  shall  give  notice  to  tl^ 
Begistrar  of  Joint  Stock  Ck>mpanies  of  such  oonsolidation,  division,  or  oonvenicA, 
specifying  the  shares  so  consolidated,  divided,  or  converted. 

29.  Where  any  company  under  this  Act,  and  having  a  capital  divided  into 
shares,  has  converted  any  portion  of  its  capital  into  stock,  and  given  notice  of  sndi 
conversion  to  the  registrar,  all  the  provisions  of  tiiis  Act  which  are  applicaUe  to 
shares  only  shall  cease  as  to  so  much  of  the  capital  as  is  converted  into  stock ;  and 
the  reg^ister  of  members  hereby  required  to  be  kept  by  the  company,  and  the  list  of 
members  to  be  forwarded  to  the  reg^istrar,  shall  show  l^e  amount  of  stock  held  by 
each  member  in  the  list  instead  of  the  amount  of  shares  and  the  particulars  relating 
to  shares  hereinbefore  required. 

80.  No  notice  of  any  trust,  expressed,  implied,  or  constructive,  shall  be  entered 
on  the  register,  or  be  receivable  by  the  registrar,  in  the  case  of  companies  under 
this  Act  and  registered  in  England  or  Irekmd. 

81.  A  certificate,  under  the  common  seal  of  the  company,  specifying  any  share 
or  shares  or  stock  held  by  any  member  of  a  company,  shall  be  primd  facie  evidence 
of  the  title  of  the  member  to  the  share  or  shares  or  stock  therein  specified. 

82.  The  reg^ter  of  members,  commencing  from  the  date  of  the  registration  of 
the  company,  shall  be  kept  at  the  reg^istered  ofiBoe  of  the  company  hereinafter 
mentioned :  except  when  closed  as  hereinafter  mentioned,  it  shall  durinff  buainees 
hours,  but  subject  to  such  reasonable  restrictions  as  tiie  oompany  in  general 
meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  be  appointed 
for  inspection,  be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection 
of  any  other  person  on  the  payment  of  one  shilling,  or  sudi  leas  sum  as  the 
oompany  may  prescribe,  for  each  inspection;  and  every  sudh  member  or  other 
person  may  require  a  copy  of  such  register,  or  of  any  i>art  thereof,  or  of  such  list 
or  summary  of  members  as  is  hereinbefore  mentioned,  on  jMyment  of  sixpence  for 
every  htmdred  words  required  to  be  copied  :  if  such  inspection  or  copy  is  reused, 
the  company  shall  incur  for  each  refusal  a  penalty  not  exceeding  two  pounds,  and 
a  further  penalty  not  exceeding  two  pounds  for  every  day  during  which  such 
refusal  continues,  and  every  director  and  managper  of  the  company  who  shall 
knowingly  authorize  or  permit  such  refusal  shall  incur  the  like  penalty ;  and  in 
addition  to  the  above  penalty,  as  respects  companies  registered  m  Eng^land  and 
Ireland,  any  judge  sittmg  in  Chambers,  or  the  vioe-waraen  of  the  stannaries,  in 
the  case  of  companies  subject  to  his  jurisdiction,  may  by  order  compel  an  fm^m^*^ 
inroeotion  of  the  reg^ter. 

88.  Any  company  under  this  Act  may,  npon  giving  notice  by  advertisement  in 
some  newspaper  ciixnilating  in  the  disteict  in  which  the  regfistered  oflSoe  of  the 
company  is  situated,  close  the  renter  of  members  for  any  time  or  times  aot 
exceeding  in  the  whole  thirty  days  m  each  ^ear. 

84.  Where  a  company  has  a  capital  divided  into  shares,  whether  sooh  shares 
may  or  may  not  have  been  converted  into  stock,  notice  of  any  increase  in  such 
capitflJ  beyond  the  registered  capital,  and  where  a  oompany  has  not  a  capital 
^vided  into  shares,  notice  of  any  increase  in  ^le  namber  of  members  beyond  the 
registered  number  shall  be  g^ven  to  the  registrar  in  the  case  of  an  increase  of 
capital  within  fifteen  days  from  the  date  of  the  passing  of  Uie  resolution  by  which 
such  increase  has  been  authorized,  and  in  the  case  of  an  increase  of  members  within 
fifteen  davs  from  the  time  at  which  such  increase  of  members  has  been  reserved  on 
or  has  taxen  place,  and  the  registrar  shall  forthwith  reoord  the  amount  of  sudi 
increase  of  capital  or  members :  if  such  notice  is  not  gfiven  within  the  period 
aforesaid  the  oompany  in  default  shall  incur  a  penalty  not  exeeeding  ^y^  pounds 
for  every  day  during  which  such  neglect  to  give  notioe  eontiniies,  and  ev«y 
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director  and  manager  of  the  company  who  shall  knowingly  and  wilfully  authoiuse 
or  permit  such  default  ahall  incur  the  like  penalty. 

35.  If  the  name  of  any  person  is,  without  sufficient  cause,  entered  in  or  omitted  Remedy  for 
from  the  register  of  members  of  any  company  under  this  Act,  or  if  default  is  made  improper 
or  unnecessary  delay  takes  place  in  entermg  on  the  register  the  fact  of  any  person  entry  or 
haying  ceased  to  be  a  member  of  the  company,  the  person  or  member  aggricTed,  omission  of 
or  any  member  of  the  company,  or  the  company  itself,  may,  as  respects  companies  entry  in 
registered  in  England  or  Ireland,  by  motion  m  any  of  her  Alajesty's  superior  CourtB  register, 
of  law  or  equity,  or  by  application  to  a  judge  sitting  in  Chambers,  or  to  the  yioe-  pt.  I.  8tlL  ed. 
warden  of  the  stannaries  m  the  case  of  companies  subject  to  his  jurisdiction,  and  pp.  15^  1229 
as  respects  companies  registered  in  Scotland  by  summary  petition  to  the  Court  of  ^^  ^. 
Sessions,  or  in  such  other  manner  as  the  said  Courts  may  direct,  app]y  for  an 
order  of  the  Court  that  the  register  may  be  rectified ;  and  the  Court  may  either 
refuse  such  application,  with  or  without  costs,  to  be  paid  by  the  applicant,  or 
it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for  the  rectification  "    ' 

of  the  register,  and  may  direct  the  company  to  pay  all  the  costs  of  such  motion, 
application,  or  petition,  and  any  damage  the  party  aggrieyed  may  haye  sus- 
tained :  the  Court  may  in  any  proceeding  under  this  section  decide  on  any  question 
relating  to  the  title  of  any  person  who  is  a  party  to  such  proceeding  to  haye  his 
name  entered  in  or  omitted  from  the  register,  whether  such  question  arises  between 
two  or  more  members  or  alleged  members,  or  between  any  members  or  alleged 
members  and  the  company,  and  generally  the  Court  may  in  any  such  proceeding 
decide  any  question  that  it  may  be  necessair  or  expedient  to  decide  for  the  rectifi- 
cation of  the  register ;  proyided  that  the  Court,  if  a  Court  of  common  law,  may 
direct  an  issue  to  be  tried,  in  which  any  question  of  law  may  be  raised,  and  a  writ 
of  error  or  appeal,  in  the  manner  directed  by  **  The  Common  Law  Froeedure  Act,  1864," 
shall  lie. 

(The  words  in  italics  repealed  by  S.  L,  R,  Act,  1881.) 

86.  Wheneyer  any  order  has  been  made  rectifying  the  register,  in  the  case  of  Notice  to 

a  company  hereby  required  to  send  a  list  of  its  members  to  the  registrar,  th^  registrar  of 
Court  shall,  by  its  order,  direct  that  due  notice  of  such  rectification  be  giyen  to  the  rectification 
registrar.  of  register. 

87.  The  register  of  members  shall  be  primA  facie  eyidenoe  of  any  matters  by  this  Begister  to  be 
Act  directed  or  authorized  to  be  inserted  therein.  eyidenoe. 

Liability  of  Members. 

88.  In  the  eyent  of  a  company  formed  under  this  Act  being  wound  up,  eyery  Liability  of 
present  and  past  member  of  such  company  shall  be  liable  to  contribute  to  the  assets  present  and 
of  the  company  to  an  amount  sufficient  lor  payment  of  the  debte  and  liabilities  of  past  members 
the  company,  and  the  costs,  charges,  and  expenses  of  the  winding-up,  and  for  the  of  company, 
payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the  righte  of  the  p,  493 
contributories  amongst  themselyes,  with  the  qualifications  following;  (that  is  to 

say,) 

(1.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 

if  he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upwards  prior 

to  the  commencement  of  the  winding-up : 
(2.)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any  debt  or  liabl- 

li^  of  the  company  contracted  after  the  time  at  which  he  ceased  to  be  a 

member: 
(3.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 

unless  it  appears  to  the  Court  that  the  existing  members  are  unable  to 

satisfy  the  contributions  required  to  be  made  by  them  in  pursuance  of 

this  Act : 
(4.)  In  the  case  of  a  company  limited  by  shares,  no  contribution  shall  be  required 

from  any  member  exoeeding  the  amount,  if  any,  unpaid  on  the  shares  in 

respect  of  which  he  is  liable  as  a  present  or  past  member : 
(5.)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution  shall  be 

required  from  any  member  exceecung  the  amount  of  the  undertaking 

entered  into  on  his  behalf  by  the  memorandum  of  association  : 
(6.)  Nothing  in  this  Act  contained  shall  inyalidato  any  proyision  contained  in 

any  policy  of  insurance  or  other  contract  whereby  the  liability  of  indiyidTial 

members  upon  any  such  policy  or  contract  is  restricted,  or  whereby  the 

funds  of  the  company  are  alone  made  liable  in  respect  of  such  policy  or 

contract: 

3o2 
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(7.)  No  snm  due  to  any  member  of  a  oompanj,  in  his  character  of  a  member,  hj 
way  of  diyidends,  profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of 
the  company,  payable  to  such  member  in  a  case  of  competition  betveen 
himself  and  any  other  creditor  not  being  a  member  of  the  company ;  but 
any  snoh  snm  may  be  taken  into  account,  for  tiie  porposee  of  the  final 
adjustment  of  the  rights  of  the  contribntories  among^  themselYes. 
{Modified  by  Cofnpaniea  Act,  1867,  «.  5.) 


PART  m. 

MAVAGBiaarT  axd  AjoasmnLAnov  of  CoMPAinBS  ahd  Anoaunoiis  uhdxb  ted  Act. 

FtovUions  for  Frotection  of  Creditort, 

Bflgisteored  office      89.  Eveiy  company  under  this  Act  shall  have  a  registered  office,  to  which  all 
of  company.         oommnnlcations  and  notices  may  be  addressed :   if  any  company  under  this  Act 
earries  on  business  without  haying  such  an  office,  it  shall   incur  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  business  is  so  carried  on. 
Notice  ofjata*-        40.  Notice  of  the  situation  of  such  registered  office,  and  of  any  change  therdn, 
^nofregistered  gh^ll  be  given  to  the  registrar,  and  recorded  by  him :  until  such  notice  b  given  the 
company  shall  not  be  deemed  to  have  complied  with  the  provisions  of  this  Act  with 
respect  to  having  a  registered  office. 
Publication  of       ^^'  Every  limited  company  under  this  Act,  whether  limited  by  shares  or  by 
name  by  a         guarantee,  shall  paint  or  affix,  and  shall  keep  painted  or  affixed,  its  name  on  the 
limited  com-     outside  of  every  office  or  place  in  which  the  buainess  of  the  company  is  carried  oo, 
-panj.  ^  ^  conspicuous  position,  in  letters  easily  legible,  and  shall  have  its  name  engraTea 

in  legible  characters  on  its  seal,  and  shall  have  its  name  mentioned  in  legible 
characters  in  all  notices,  advertisements,  and  other  official  publications  of  such 
company,  and  in  all  bills  of  exchange,  promissory  notes,  endorsements,  cheqaea, 
and  orders  for  money  or  goods  purporting  to  be  signed  by  or  on  behalf  of  sodi 
company,  and  in  all  bills  of  parcels,  invoices,  receipts,  and  letters  of  credit  of  the 
company. 
Penalties  on  42.  If  any  limited  company  under  this  Act  does  not  paint  or  affix,  and  keep 

non-publica-  painted  or  affixed,  its  name  in  manner  directed  by  this  Act,  it  shall  be  liable  to  a 
tion  of  name,  penalty  not  exceeding  five  pounds  for  not  so  painting  or  affixing  its  name,  and  for 
every  day  during  wiiich  such  name  is  not  so  kept  painted  or  affixed,  and  eveiy 
director  and  manager  of  the  company  who  shall  knowingly  and  wilfully  an&orize 
or  permit  such  default  shall  be  liable  to  the  like  p^alty;  and  if  any  director, 
manager,  or  officer  of  such  company,  or  any  person  on  its  behalf,  uses  or  authomes 
the  use  of  any  seal  purporting  to  be  a  seal  of  the  company  whereon  its  name  is  not 
60  engraven  as  aforesaid,  or  issues  or  authorizes  the  issue  of  any  notioe,  advertifle- 
ment,  or  other  official  publication  of  such  company,  or  signs  or  authorizes  to  be 
signed  on  behalf  of  such  company  any  bill  of  exchange,  promissory  note,  endorse- 
ment, cheque,  order  for  money  or  goods,  or  issues  or  authorizes  to  be  issued  aoy 
bill  of  parcels,  invoice,  receipt,  or  letter  of  credit  of  the  company,  wherein  its  name 
is  not  mentioned  in  manner  aforesaid,  he  shall  be  liable  to  a  penalty  of  fifty  pounds, 
and  shall  further  be  personally  liable  to  the  holder  of  any  such  bill  of  exchange, 
promissory  note,  cheque,  or  order  for  money  or  goods,  for  the  amount  thereof, 
nnleds  the  same  is  duly  paid  by  the  company. 
Register  of  43.  Every  limited  company  under  this  Act  shall  keep  a  register  of  all  moft- 

mortgages.  gages  and  charges  specifically  affecting  property  of  the  company,  and  shall  enter 
Pt.  I.  8th  ed.  ^  ^^^^  register  in  reepect  of  each  mortgage  or  charge  a  short  description  of 
pp!  617  et  tea'.  *^®  property  mortgaged  or  charged,  the  amount  of  charge  created,  and  the  names 
590  of  the  mortgagees  or  persons  entitled  to  such  charge:    if  any  property  of  the 

oompan^  is  mortgaged  or  charged  without  such  en^  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  of  the  company  who  knowingly  and  wilfnUy 
authorizes  or  permits  the  omission  of  such  entry  shall  incur  a  penalty  not  exceeding 
fifty  pounds  :  the  register  of  mortgages  required  by  this  section  shall  be  open  to 
inspection  by  any  creditor  or  member  of  the  company  at  all  reasonable  times ;  and 
if  such  inspection  is  refused,  any  officer  of  the  company  refusing  the  same,  and 
every  director  and  manager  of  the  company  authorizing  or  knowingly  and  wilfnUy 
permitting  such  refusal,  shall  incur  a  penalty  not  exceeding  five  pounds,  and  a 
lurther  penalty  not  exceeding  two  pounds  for  every  day  during  whi^  such  refosal 
continues ;  ana  in  addition  to  the  above  penalty,  as  respects  companies  regirtered 
in  England  and  Ireland,  any  judge  sittmg  in  chambers,  or  the  vice-waraen  ol 
the  stannaries  in  the  case  of  companies  subject  to  his  jurisdiction,  may  by  order 
compel  an  immediate  inspection  of  the  register. 
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44.  Every  limited  bankiiig  oompanj  and  every  iagnrance  oompany,  and  deposit.  Certain  oom- 
provident,  or  benefit  society  onder  this  Act  shall,  before  it  commences  business,  and  panies  to 
also  on  the^  first  Monday  in  February  and  the  first  Monday  in  August  in  every  year  publish  state- 
during  which  it  carries  on  business,  make  a  statement  m  the  Form  marked  v.  in  ment  entered 
the  first  schedule  hereto,  or  as  near  thereto  as  circumstances  will  admit,  and  a  copy  in  8(^edule. 
of  such  statement  shall  be  put  up  in  a  conspicuous  place  in  the  reg^istered  office  of 

the  oompany,  and  in  everv  branch  office  or  place  where  the  business  of  the  company 
is  carried  on,  and  if  default  is  made  in  compliance  with  the  provisions  of  this 
section  the  oompany  shall  be  liable  to  a  penaltv  not  exceeding  five  pounds  for  every 
day  during  which  such  default  continues,  and  ev^ry  director  and  manager  of  the 
oompany  who  shall  knowingly  and- wilfully  authorize  or  permit  such  default  shall 
incur  the  like  penaltv. 

Every  member  and  every  creditor  of  any  company  mentioned  in  this  section  shall 
be  entitled  to  a  copy  of  the  above-mentioned  statement  on  payment  of  a  sum  not 
exceeding  sixpence. 

45.  Every  company  under  this  Act  [and  not  having  a  capital  divided  into  shares!  I<ist  of 
shall  keep  at  its  registered  office  a  register  containing  the  names  and  addresses  ana  directors  to 
the  occupations  of  its  directors  or  managers,  and  shall  send  to  the  Registrar  of  Joint  be  sent  to 
Stock  Companies  a  copy  of  such  register,  and  shall  from  time  to  time  notify  to  the  registrar, 
registrar  any  change  that  takes  place  in  such  directors  or  managers.  Pt.  I.  8th  ed. 

(  JFords  in  Orackets  repealed  by  Companies  Act,  1900,  a,  33.    See  8. 20  of  that  Act.)  pp.  688, 1478> 

46.  If  anv  company  under  this  Act  [and  not  having  a  capital  divided  into  shares]  ^^^^ 
makes  default  in  keepmg  a  register  of  its  directors  or  managers,  or  in  sending  a  Penalty  on 
cop^  of  such  register  to  the  registrar  in  compliance  with  the  foregoing  rules,  or  in  company  not 
notifying  to  the  registrar  any  change  that  takes  place  in  such  directors  or  managers,  keeping  re- 
such  delmquent  company  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  gi&ter  of 
day  during  which  each  default  continues,  and  every  director  and  manager  of  the  directors* 
oompany  who  shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall 

incur  the  like  penalty. 

(  Wordt  in  brackets  repealed  by  Companies  Act,  1900,  s.  33.    Sees,  20  of  that  Act.) 

47.  A  promissory  note  or  bill  of  exchange  shall  be  deemed  to  have  been  made.  Promissory^ 
accepted,  or  endorsed  on  behalf  of  any  company  under  this  Act,  if  made,  accepted,  notes  and  bills 
or  endorsed  in  the  name  of  the  company  by  any  person  acting  under  the  authority  of  exchange, 
of  the  company,  or  if  made,  accepted,  or  endorsed  by  or  on  behalf  or  on  account  pt.  I.  8th  ed. 
of  the  company  by  any  person  acting  under  the  authority  of  the  company.  p.  633 

48.  If  any  company  under  this  Act  carries  on  business  when  the  number  of  its  Prohibition 
members  is  less  than  seven  for  a  period  of  six  months  after  the  number  has  been  so  -i-oinot 
reduced,  every  person  who  is  a  member  of  such  company  during  the  time  that  it  so  j^      baS:  " 
carries  on  business  after  such  period  of  six  months,  and  is  cognizant  of  the  fact  that     ^     . .  j^  i  " 
it  is  so  carrying  on  business  with  fewer  than  seven  members,  shall  be  severaUr  ^^    geven 
liable  for  the  payment  of  the  whole  debts  of  the  oompany  contracted  during  such  members 
time,  and  may  be  sued  for  the  same,  without  the  joinder  in  the  action  or  suit  of  any 

other  member. 

Provisions  for  Protection  of  Members. 

49.  A  gfeneral  meeting  of  every  company  under  this  Act  shall  be  held  once  at  0«nend  meetiDg 
the  least  in  every  year.  ^  company. 

{See  Companies  Act,  1900,  s.\2asto  [first  or'\  statutory  meeting.) 

60.  Subject  to  the  provisions  of  this  Act,  and  to  the  conditions  contained  in  the  Power  to  alter 
memorandum  of  association,  any  company  formed  under  this  Act  may,  in  general  regulations 
meeting  from  time  to  time,  by  passing  a  special  resolution  in  manner  hereinafter  by  special 
mentioned,  alter  all  or  any  of  the  regulations  of  the  company  contained  in  the  resolution, 
artides  of  association  or  in  the  table  marked  A.  in  the  First  Schedule,  where  such  p^,  j,  g^  ^ 
table  is  applicable  to  the  company,  or  make  new  regulations  to  the  exclusion  of  or  p,  '542 

in  addition  to  all  or  any  of  the  regrtilations  of  the  company ;  and  any  regulations  so  «'         ^  Mg 
made  by  special  resolution  shall  be  deemed  to  be  regulations  of  the  company  of  the  *>  -P*^  »  P*  '*• 
same  validity  as  if  they  had  been  originaUy  contained  in  the  articles  of  association, 
and  shall  be  subject  in  like  manner  to  be  altered  or  modified  by  any  subsequent 
special  resolution. 

61.  A  resolution  passed  by  a  company  under  this  Act  shall  be  deemed  to  be  Definition  of 
special  whenever  a  resolution  has  been  passed  by  a  majority  of  not  less  than  three-  special  resolu- 
fourths  of  such  members  of  the  company  for  the  time  being  entitled,  aooording  to  tion. 

the  regulations  of  the  oompany,  to  vote  as  may  be  present,  in  person  or  by  proxy  p.  728 
(in  cases  where  bv  the  regulations  of  the  oompany  proxies  are  allowed),  at  any 
general  meeting  of  which  notice  specifying  the  intention  to  propose  such  resolution 
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has  been  dnly  given,  and  such  resolution  has  been  confirmed  bj  a  majority  of  sack 
members  for  the  time  being  entitled,  according  to  the  regulations  of  the  company, 
to  vote  as  may  be  present,  in  person  or  by  proxy,  at  a  subsequent  g^eral  meeting, 
of  which  notice  has  been  duly  given,  and  held  at  an  interval  of  not  less  than  fourteen 
days,  nor  more  than  one  month  from  the  date  of  the  meeting  at  which  such  resolu- 
tion was  first  passed :  at  any  meeting  mentioned  in  this  section,  unless  a  poll  is 
demanded  by  at  least  five  members,  a  declaration  of  the  chairman  that  the  resolu- 
tion has  been  carried  shsll  be  deemed  conclusive  evidence  of  the  fact,  without  proof 
of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  same : 
notice  of  anv  meeting  shall,  for  the  purposes  of  this  section,  be  deemed  to  be  duly 
given  and  the  meeting  to  be  duly  held,  whenever  such  notice  is  given  and  meeting 
held  in  manner  prescribed  by  the  regulations  of  the  company :  in  computing  the 
majority  under  this  section,  when  a  poll  is  demanded,  reference  shall  be  had  to  the 
number  of  votes  to  which  each  memW  is  entitled  by  the  reg^ulations  of  the  company. 
Provision  52.  In  default  of  any  regulations  as  to  voting  every  member  shall  have  one  vote, 

where  no  re-  and  in  default  of  any  regulations  as  to  summoning  general  meetings  a  meeting 
gfuIatioDS  as  shall  be  held  to  be  duly  simmioned  of  which  seven  days*  notice  in  writing  has  be«i 
to  meetings,  served  on  every  member  in  manner  in  which  notices  are  required  to  be  served 
p.  728  by  tiie  table  marked  A.  in  the  First  Schedule  hereto,  and  in  default  of  any 

regulations  as  to  the  persons  to  summon  meetings  five  members  shall  be  competent 
K  to  summon  the  same,  and  in  default  of  any  reg^atlons  as  to  who  is  to  be  chairman 

of  such  meeting,  it  shall  be  competent  for  any  person  elected  by  the  members 
present  to  preside. 
Biegistry  of  58.    A  copy  of  any  special  resolution  that  is  passed  by  any  company  under  tiiia 

special  resolu-  Act  shall  be  printed  and  forwarded  to  the  reg^istrar  of  joint  stock  oompaniee,  and  be 
tions.  recorded  by  him :  if  such  copy  is  not  so  forwarded  within  fifteen  days  from  the 

p.  786  ^^  ^^  ^^  confirmation  of  the  resolution,  the  company  shall  incur  a  penalty  not 

exceeding  two  pounds  for  every  day  after  the  expiration  of  such  fifteen  days  during 
which  such*  copy  is  omitted  to  be  forwarded,  and  every  director  and  manage  of  the 
company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall 
incur  the  like  penalty. 
Copies  of  54.  Where  articles  of  association  have  been  registered,  a  copy  of  every  special 

special  resolu-  resolution  for  the  time  being  in  force  shall  be  annexed  to  or  embodied  in  every  copy 
tions.  of  the  articles  of  association  that  may  be  issued  after  the  passing  of  such  resolution : 

where  no  articles  of  association  have  been  registered,  a  copy  of  any  special  reeola- 
tion  shall  be  forwarded  in  print  to  any  member  requesting  the  same  on  payment  of 
one  shilling,  or  such  less  sum  as  the  company  may  direct :  and  if  any  companj 
makes  default  in  complying  with  the  provisions  of  this  section  it  shall  incur  a 
penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  default  is 
made :  and  every  director  and  manager  of  the  company  who  shall  knowingly  and 
wUfully  authorize  or  permit  such  default  shall  incur  the  like  penalty. 
{Extended  by  Companies  Act^  1867,  9.  8.) 

65.  Any  company  under  this  Act  may,  by  instrument  in  writing  under  its 
common  seal,  empower  any  person,  either  gpenerally  or  in  respect  of  any  specified 
matters,  as  its  attorney,  to  execute  deeds  on  its  behalf  In  any  place  not  situate  in 
the  United  Kingdom ;  and  every  deed  signed  by  such  attorney,  on  behalf  of  the 
company,  and  under  his  seal,  shall  be  binding  on  the  company,  and  have  the  same 
effect  as  if  it  were  under  the  common  seal  of  we  company. 
(See  Companiet  Seals  Act,  1864,  s.  7.) 

56.  The  Board  of  Trade  may  appoint  one  or  more  competent  inspectors  to 
examine  into  the  affairs  of  any  company  under  this  Act,  and  to  report  thereon,  in 
such  manner  as  the  board  may  direct,  upon  the  applications  following ;  (that  is 
to  say,) 

(1.)  in  the  case  of  a  banking  company  that  has  a  capital  divided  into  shares,  upon 
the  application  of  members  holding  not  less  than  one-third  part  of  the 
whole  shares  of  the  company  for  the  time  being  issued : 
(2.)  In  the  case  of  any  other  company  that  has  a  capital  divided  into  shares, 
upon  the  application  of  members  holding  not  less  than  one-fifth  part  of  the 
wnole  shares  of  the  company  for  the  time  being  issued : 
(3.)  In  the  case  of  any  company  not  having  a  capital  divided  into  shares,  upon 
the  application  of  members  being  in  number  not  less  than  one-fifth  of  ihe 
whole  number  of  persons  for  the  time  being  entered  on  the  register  of  the 
company  as  members. 
Application  57.  The  application  shall  be  supported  by  such  evidence  as  the  Board  of  Trade 

for  inspection   may  require  for  the  purpose  of  showing  that  the  applicants  have  good  reason  for 


Execution  of 
deeds  abroad. 


Examination 
of  affairs  of 
company  by 
inspectors. 


Digitized  by 


Google 


The  Companies  Act,  1862.  Act  of  1862      931 

requiring'  ench  investigatioii  to  be  made,  and  that  they  are  not  actuated  by  malioioug  to  be  sup- 
motives  in  instituting  the  same ;  the  Board  of  Trade  may  also  require  the  appU*  ported  by 
oants  to  give  security  for  payment  of  the  costs  of  the  inquiry  before  appointing  any  evidenoe. 


58.  It  shall  be  the  duty  of  all  officers  and  agents  of  the  company  to  produce  for  Inspection  of 
the  examination  of  the  inspectors  all  books  and  documents  in  their  custody  or  books, 
power:  any  inspector  may  examine  upon  oath  the  officers  and  agents  of  the 
company  in  relation  to  its  business,  and  may  administer  such  oath  accordingly :  if 
any  officer  or  agent  refuses  to  produce  any  book  or  document  hereby  directed  to  be 
produced,  or  to  answer  any  question  relating  to  the  afiPairs  of  the  company,  he  shall 
incur  a  penalty  not  exceeding  fi.ve  pounds  in  respect  of  each  ofPence. 

69.  Upon  the  conclusion  of  the  examination  the  inspectors  shall  report  their  Besult  of  ex- 
opinion  to  the  Board  of  Trade :  such  report  shall  be  written  or  printed,  as  the  Board  aminution, 
ci  Trade  directs :  a  copy  shall  be  forwarded  by  the  Board  of  Trade  to  the  registered  how  dealt 
office  of  the  company,  and  a  further  copy  shall,  at  the  request  of  the  memb^  upon  with, 
whose  application  the  inspection  was  made,  be  delivered  to  them  or  to  any  one  or 
more  of  tbem :  all  expenses  of  and  incidental  to  any  such  examination  as  aforesaid 
shall  be  defrayed  by  the  members  upon  whose  application  the  inspectors  were 
appointed,  xmless  the  Board  of  Trade  shall  direct  the  same  to  be  paid  out  of  the 
assets  of  the  company,  which  it  is  hereby  authorized  to  do. 

60.  Any  company  under  this  Act  may  by  special  resolution  appoint  inspectors  Power  of 
for  the  purpose  of  examining  into  the  affairs  of  the  company :  the  inspectors  so  company  to 
appointed  shall  have  the  same  powers  and  perform  the  same  duties  as  mspectors  appoint  in- 
appointed  by  the  Board  of  Trade,  with  this  exception,  that,  instead  of  making  their  specters, 
report  to  the  Board  of  Trade,  they  shall  make  the  same  in  such  manner  and  to  such 

persons  as  the  company  in  general  meeting  directs ;  and  the  officers  and  agents  of 
the  company  shall  incur  the  same  penalties,  in  case  of  any  refusal  to  produce  any 
book  or  document  hereby  required  to  be  produced  to  such  inspectors,  or  to  answer 
any  question,  as  they  would  have  incurred  if  such  inspector  had  been  appointed  by 
the  Board  of  Trade. 

61.  A  copy  of  the  report  of  any  inspectors  appointed  under  this  Act,  authenti-  Beport  of  in- 
cated  by  the  seal  of  the  company  into  whose  affairs  they  have  made  inspection,  specters  to  be 
shall  be  admissible  in  any  legal  proceeding,  as  evidence  of  the  opinion  of  the  evidence, 
inspectors  in  relation  to  any  matter  contained  in  such  report. 

Notices. 

62.  Any  summons,  notice,  order,  or  other  document  required  to  be  served  upon  Servioeof  notioes 
the  company  may  be  served  by  leaving  the  same,  or  sending  it  through  the  post  in  on  oompany. 

a  prepaid  letter  addressed  to  the  company,  at  their  registered  office. 

68.  Any  document  to  be  served  bv  post  on  the  company  shall  be  posted  in  such  i^ules  as  to 
time  as  to  admit  of  its  being  deliverea  in  the  due  course  of  delivery  within  the  period  notices  by 
(if  any)  prescribed  for  the  service  thereof ;  and  in  proving  service  of  such  docu-  letter, 
ment  it  ^all  be  sofficient  to  prove  that  such  document  was  properly  directed,  and 
that  it  was  put  as  a  prepaid  letter  into  the  post  office. 

64.  Any  summons,  notice,  order,  or  proceeding  requiring  authentication  by  the  Authentica- 
company  may  be  signed  by  any  director,  secretary,  or  other  authorized  officer  of  tion  of  notices 
the  company,  and  need  not  be  under  the  common  seal  of  the  company,  and  the  of  oompany. 
same  may  be  in  writing  or  in  print,  or  parUy  in  writing  and  partly  in  print. 

Zegal  Proceedings . 

65.  All  offences  under  this  Act  made  punishable  by  any  x)enalty  may  be  prose-  Beoovery  of 
cuted  summarily  before  two  or  more  justices,  as  to  England,  in  manner  directed  penalties, 
by  an  Act  passed  in  the  session  holden  in  the  eleventh  and  twelfth  years  of  the 

reign  of  her  Majesty  Queen  Victoria,  chapter  forty-three,  intituled  an  Act  to 

facilitate  the  Performance  of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions 

within  England  and  Wales  with  respect  to  summaiy  Convictions  and  Orders,  or 

any  Act  amending  the  same  ;*  and  as  to  Scotland,  oefore  two  or  more  justices  or  *Cm  on  a  oi 

the  sheriff  of  the  county,  in  manner  directed  by  the  Act  passed  in  the  session  of   yf^.       j. 

Parliament  holden  in  the  seventeenth  and  eighteenth  years  of  the  reign  of  her      !542'<e.43 

Majesty  Queen  Victoria,  chapter  one  hundred  and  four,  intituled  an  Act  to  amend  ^.  -      \^ 

and  consolidate  the  Acts  relating  to  Merchant  Shipping,  or  any  Act  amending  the  *   * 

same,  as  reg^ards  offences  in  Scotland  against  that  Act,  not  being  offences  b^  that 

Act  descril^  as  felonies  or  misdemeanors ;  and  as  to  Ireland,  in  manner  directed 

by  the  Act  passed  in  the  session  holden  in  the  fourteenth  and  fifteenth  years  of  the 
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reig^  of  her  Majesty  Queen  Yiotoria,  chapter  ninety-three,  intituled  an  Act  to 
consolidate  and  amend  the  Acts  regulating  the  proceedings  of  Petty  Seesions  and 
the  Duties  of  Justices  of  the  Peace  out  of  Quarter  Sessions  in  Ireland,  or  any  Act 
amending  the  same. 

66.  The  justices  or  sheriff  imposing  any  penalty  under  this  Act  may  direct  the 
-whole  or  any  part  thereof  to  be  applied  in  or  towards  payment  of  the  costs  of  the 
proceedings,  or  in  or  towards  the  rewarding  the  person  upon  whose  information  or 
at  whose  suit  such  penalty  has  been  recovered ;  and  subject  to  such  direction,  all 
penalties  shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer  in  sooh  manner 
as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form  part  of  the  GonsoU- 
dated  Fund  of  the  United  Kingdom. 

67.  Every  company  under  this  Act  shall  cause  minutes  of  all  resolutions  and 
proceedings  of  general  meetings  of  the  company,  and  of  the  directors  or  managers 
of  the  company  in  cases  where  there  are  directors  or  managers,  to  be  duly  entered  in 
books  to  be  from  time  to  time  provided  for  the  purpose ;  and  any  sach  minute  as 
aforesaid,  if  purporting  to  be  signed  by  the  chairman  of  the  meeting  at  which  sndi 
resolutions  were  passed  or  proceedings  had,  or  by  the  chairman  of  the  next  succeed- 
ing meeting,  shall  be  received  as  evidence  in  all  legal  proceedings ;  and  until  the 
contrary  is  proyed,  every  general  meeting  of  the  company  or  meeting  of  directon 
or  managers  in  resi)ect  of  the  proceedings  of  which  minutes  have  been  so  made  shall 
be  deemSi  to  have  been  duly  held  and  convened,  and  all  resolutions  passed  thereat 
or  proceedings  had,  to  have  been  duly  passed  and  had^  and  all  appointments  of 
directors,  managers,  or  liquidators  shall  be  deemed  to  be  valid,  and  all  acts  done  by 
such  directors,  managers,  or  liquidators  shall  be  yalid,  notwithstanding  any  defedfc 
that  may  afterwards  be  discovered  in  their  appointments  or  qualifioations. 

68.  In  the  case  of  companies  imder  this  Act,  and  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stannaries,  tiie  Court  of  the  Vice- 
warden  of  the  Stannaries  shall  have  and  exercise  the  like  jurisdiction  and  powers, 
as  well  on  the  common  law  as  on  the  equity  side  thereof,  which  it  now  possesses 
by  custom,  usage,  or  statute  in  the  case  of  imincorporated  companies,  out  only 
so  far  as  such  jurisdiction  or  powers  are  consistent  with  the  provisions  of  this  Act 
and  with  the  constitution  of  companies,  as  prescribed  or  required  by  this  Act ;  and 
for  the  purpose  of  giving  fuller  effect  to  such  jurisdiction  in  all  actions,  suits,  or 
legal  proceedings  instituted  in  the  said  Court,  in  causes  or  matters  whereof  the 
Court  has  cognizance,  all  process  issuing  out  of  the  same  and  all  orders,  rules, 
demands,  notices,  warrants,  and  summonses  required  or  authorized  by  the  practice 
of  the  Court  to  be  served  on  any  company  whether  registered  or  not  registered,  or 
any  member  or  contributory  thereof,  or  any  officer,  agent,  director,  manager,  or 
servant  thereof,  may  be  served  in  any  part  of  England  without  any  special  order 
of  the  vice- warden  for  that  purpose,  or  by  such  special  order  may  be  served  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  the  adjacent 
islands,  parcel  of  the  dominions  of  the  Crown,  on  such  terms  and  conditions  as  the 
Court  shall  think  fit ;  and  all  decrees,  orders,  and  judgments  of  the  said  Court  made 
or  pronounced  in  sudi  causes  or  matters  may  be  enforced  in  the  same  manner  in 
which  decrees,  orders,  and  judgments  of  the  Court  may  now  by  law  be  enforced, 
whether  within  or  beyond  the  local  limits  of  the  Stannaries ;  and  the  seal  of  the 
said  Court,  and  the  signature  of  the  registrar  thereof,  shall  be  judicially  noticed  by 
all  other  Courts  and  judges  in  England,  and  shall  require  no  other  proof  than  the 
production  thereof :  the  registrar  of  the  said  Court,  or  the  assistant  registrar,  m 
making  sales  imder  any  decree  or  order  of  the  Court  shall  be  entitled  to  the  same 

Erivilege  of  selling  by  auction  or  competition  without  a  license,  and  without  being 
able  to  duty,  as  a  judge  of  the  Court  of  Chancery  is  entitied  to  in  pursuance  of  the 
Acts  in  that  behalf. 

69.  Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action,  suit,  or  other 
legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears  hj 
any  credible  testimony  that  there  is  reason  to  believe  that  if  tiie  defendant  be 
successful  in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his 
costs,  require  sufficient  security  to  be  given  for  such  costs,  and  may  stay  all  pro- 
ceedings until  such  security  is  g^ven. 

70.  In  any  action  or  suit  brought  by  the  company  against  any  m^nber  to 
recover  any  call  or  other  moneys  due  from  such  member  in  his  character  of  member, 
it  shall  not  be  necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  to 
allege  that  the  defendant  is  a  member  of  tiie  company,  and  is  indebted  to  the  com- 
pany in  respect  of  a  call  made  or  other  moneys  due  whereby  an  action  or  suit  hath 
accrued  to  the  company. 
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AUeration  of  Formt, 

71.  The  forms  set  forth  in  the  Second  Schedule  hereto^  or  forms  as  near  thereto  Board  of 
as  ciroumstancos  admit,  shall  he  used  in  all  matters  to  which  such  forms  refer :  ihe  Trade  may 
Board  of  Trade  may  from  time  to  time  make  such  alterations  in  the  tables  and  forms  alter  forms 
contained  in  the  First  Schedule  hereto,  so  that  it  does  not  increase  the  amount  of  in  schedule, 
fees  payable  to  the  Begistrar  in  the  said  Schedule  mentioned,  and  in  the  forms  in 

the  Second  Schedule,  or  make  such  additions  to  the  last-mentioned  forms  as  it  deems 
requisite :  any  such  table  or  form,  when  altered,  shall  be  published  in  the  London 
Gazette,  and  upon  such  publication  being  made  such  table  or  form  shall  have  the 
same  force  as  it  it  were  included  in  the  Schedule  to  this  Act,  but  no  alteration  made 
by  the  Board  of  Trade  in  the  Table  marked  A.  contained  in  the  first  Schedule  shall 
affect  any  company  registered  prior  to  the  date  of  such  alteration,  or  repeal,  as 
respects  such  company,  any  portion  of  such  table. 

Arbitrationa. 

72.  Any  company  under  this  Act  may  from  time  to  time,  by  writing  under  its  Power  for 
common  seal,  ag^ree  to  refer  and  may  refer  to  arbitration,  in  accordance  with  **  The  companies  to 
Railway  Companies  Arbitration  Act,   1859,"  any  existing  or  future  difference,  refer  matters 
question,  or  otner  matter  whatsoever  in  dispute  between  itself  and  any  other  com-  to  arbitration, 
pany  or  person,  and  the  companies  parties  to  the  arbitration  may  delegate  to  the 

person  or  persons  to  whom  the  reference  is  made  power  to  settle  any  terms  or  to 
determine  any  matter  capable  of  being  lawfully  settled  or  determined  by  the  com- 
panies themselves,  or  by  the  directors  or  other  managing  body  of  such  companies. 
{And  see  Arbitration  Aet,  1889.) 

78.  All  the  provisions  of  **The  Railway  Companies  Arbitration  Act,  1859,"  P^ovi^ions  of 

shall  be  deemed  to  apply  to  arbitrations  between  companies  and  persons  in  pursu-  22  &  23  Vict, 

ance  of  this  Act ;  and  in  the  construction  of  such  provisions  "the  companies  "  shall  o.  59,  to 

be  deemed  to  include  companies  authorized  by  this  Act  to  refer  disputes  to  arbitra-  apply, 
tion. 

PART  IV. 

WnXDISQ-XTP  OF  COKPANIBB  AKD  AbSOOEAXIONS  UNSBB  THIS  AOT. 

Freliminary, 

74.  The  term  '*  contributory"  shall  mean  every  person  liable  to  contribute  to  Meaning  of 
the  assets  of  a  company  under  this  Act,  in  the  event  of  the  same  being  wound  up :   contributory, 
it  shall  also,  in  all  proceedings  for  determining  the  persons  who  are  to  be  deemed  p.  499 
contributories,  and  in  all  proceedingv  prior  to  the  final  determination  of  such 
persons,  include  any  person  alleged  to  be  a  contributory. 

76.  The  liability  of  any  person  to  contribute  to  the  assets  of  a  company  under  Nature  of 
this  Act,  in  the  event  of  the  same  being  wound  up,  shall  be  deemed  to  create  a  debt  liability  of 
(in  England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due  from  such  person  contributory, 
at  the  time  when  his  liability  commenced,  but  payable  at  the  time  or  respective  p  ^qq 
times  when  calls  are  made  as  hereinafter  mentioned  for  enforcing  such  liability ; 
and  it  shall  be  lawful  in  tiie  case  of  the  bankruptcy  of  any  contributory  to  prove 
against  his  estate  the  estimated  value  of  his  liability  to  future  calls  as  well  as  calls 
already  made. 

76.  If  any  contributory  dies  either  before  or  after  he  has  been  placed  on  the  list  Contribu- 

of  contributories  hereinafter  mentioned,  his  personal  representatives,  heirs,  and  tories  in  case 
devisees  shall  be  liable  in  a  due  course  of  admmistration  to  contribute  to  the  assets  of  death, 
of  the  company  in  discharge  of  the  liability  of  such  deceased  contributory  and  such  -  ^qq 
personal  representatives,  heirs,  and  devisees  shall  be  deemed  to  be  oontributories  ^* 
accordingly. 

77.  If  any  contributory  becomes  bankrupt,  either  before  or  after  he  has  been  Contrlbu- 
placed  on  the  list  of  oontributories,  his  assig^nees  shall  be  deemed  to  represent  such  tories  in  case 
bankrupt  for  all  the  purposes  of  the  winding-up,  and  shall  be  deemed  to  be  contri-  of  bank- 
butories  accordingly,  and  may  be  called  upon  to  admit  to  proof  against  the  estate  of  ruptcy. 
such  bankrupt,  or  otherwise  to  allow  to  be  paid  out  of  his  assets  in  due  course  of  p^  599 

law,  any  moneys  due  from  such  bankrupt  in  respect  of  his  liability  to  contribute  to 
the  assets  of  tibe  company  being  wound  up ;  and  for  the  purposes  of  this  section 
any  person  who  may  have  taken  the  benefit  of  any  Act  for  the  relief  of  insolvent 
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debtors  before  the  eleventh  day  of  October  one  thousand  eight  hundred  and  sixty- 
one  shall  be  deemed  to  have  become  bankrupt. 

78.  If  any  female  contributoir  marries,  either  before  or  after  she  has  been  phoed 
on  the  list  of  contributorios,  her  husband  shall  during  the  oontinuanoe  of  the  mar- 
riage be  liable  to  contribute  to  the  assets  of  the  company  the  same  sum  as  she  would 
have  been  liable  to  contribute  if  c^e  had  not  married,  and  he  shall  be  deemed  to  be 
a  contributory  accordingly. 

{See  Married  Women's  Property  Aet^  1882.) 

Winding 'Up  by  Court. 

79.  A  company  under  this  Act  may  be  wound  up  by  the  Court  as  hereinafter 
defined^under  the  following  circumstances ;  (that  is  to  say,) 

(1 .)  Whenever  the  company  has  passed  a  special  resolution  requiring  the  company 
to  be  wound  up  by  flie  Court ; 

(2.)  Whenever  the  company  does  not  commence  its  business  within  a  year  from  iii 
incorporation,  or  suspends  its  business  for  the  space  of  a  whole  year: 

(3.^  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 

(4.)  Whenever  the  company  is  unable  to  pa^  its  debts : 

(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up. 

80.  A  company  under  this  Act  shall  be  deemed  to  be  unable  to  pay  its  debts : 
(1.)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is 

indebted,  at  law  or  in  equity,  in  a  sum  exceeding  fifty  pounds  then  doe, 
has  served  on  the  company,  by  leaving  the  same  at  their  registered  oflSoe, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so  due, 
and  the  company  has  for  the  space  of  three  weeks  succeeding  the  serrioe  of 
such  demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for  Uie 
same  to  the  reasonable  satisfaction  of  the  creditor : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any  creditor, 
at  law  or  in  equity  in  any  proceeding  instituted  by  such  creditor  against 
the  company,  is  returned  unsatisfied  in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  inducin  of  a  charge  for  payment  on  an  extatct 
decree,  or  an  extract  reg^istered  bond,  or  an  extract  registered  protest  have 
expired  without  payment  being  made : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  company  is 
unable  to  pay  its  debts. 

81.  The  expression  "  the  Courty'*  as  used  in  this  pmrt  qf  this  Act,  shall  memt  the 
following  authorities  ;  (that  if  to  My,) — 

[In  the  case  of  a  company  engaged  in  working  any  mime  within  and  subjeel  to  thejuris* 
diction  of  the  Stannaries, — the  Court  qf  the  Viee'  Warden  of  the  Stannaries,  unless 
the  VieS'  Warden  certifies  that  in  his  opinion  the  company  would  be  more  adrm' 
tageously  wound  up  in  the  High  Court  qf  Chancery,  in  which  case  **the  Court  *^  sheU 
mean  the  High  Court  of  Chancery  : 
In  the  case  of  a  company  registered  in  England  thai  is  not  engaged  in  working  any 

such  mine  as  aforesaid, — the  High  Court  of  Chancery ;] 
In  the  case  of  a  company  registered  in  Ireland,  the  Court  of  Chaswery  in  Ireland : 
[In  all  cases  of  companies  registered  in  Scotland,  the  Court  of  Sessions  in  either  divisisn 
thereof:'] 
Provided  that  where  the  Court  of  Chancery  in  [England  or]  Ireland  makes  an  order  for 
winding-up  a  company  under  this  Act,  it  may,  ^  it  thinks  fit,  direct  all  suheequent  pro- 
ceedings for  winding-up  the  same  to  be  had  in  the  Court  of  Bankruptcy  having  Jurisdietim 
in  the  place  in  which  the  registered  qfiee  of  the  company  is  situate;  and  thereupon  sueh 
last-mentioned  Court  of  Bankruptcy  shall,  for  the  purposes  of  winding-up  the  company,  hs 
deemed  to  be  ^^  the  Court**  tfOithin  the  meaning  of  the  Act,  and  shall  have  for  the  purposes 
of  such  winding-up  all  the  powers  [of  the  High  Court  of  Chancery,  or]  of  the  Court  rf 
Chancery  in  Ireland  [as  the  case  may  require'], 

(Extended  by  Companies  Act,  1867,  s,  12,  but  repealed  as  to  England  and  Wales 
by  C.(W.  U.)  Act,  1890,  s,  33.  See  also  s.  32  (2),  and  s.  I.  Uniions  in  brackets 
previously  repealed  by  S.  X.  jS.  Act,  1893.) 

82.  Any  application  to  the  Court  for  the  winding-up  of  a  company  under  thii 
Act  [^all  be  by  petition ;  it  may  be  presented  by  tibe  company,  or  by  any  one  or 
more  creditor  or  creditors,  contrioutory  or  contributories  of  the  companv,  or  by  sU 
or  any  of  the  above  parties,  together  or  separately ;  and  every  order  which  may  be 
made  on  any  such  petition  sheul  operate  in  favour  of  all  the  creditors  and  all  the 
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oontribatories  of  the  company  in  the  same  manner  as  if  it  had  l>oen  mode  upon  the 
joint  petition  of  a  creditor  and  a  contributory. 

83.  Any  Judge  of  the  High  Court  of  Chancery  may  do  in  chambers  any  act  which  the  Power  of 
Court  is  hereby  authorized  to  do.  CJourt. 

{Extended  by  Companies  Aetj  1867,  s.  12.  The  seetion  was  amended  by  s,  38  of 
the  Stannaries  Act,  1869,  but  repealed  in  toto  by  S,  L.  R.  Act,  1893.  The  whoU 
seetion,  except  words  in  italics,  was  again  repealed  by  Stannaries  Ac*,  1896,  s,  6.) 

84.  A  winding-up  of  a  company  by  the  Court  shall  be  deemed  to  commence  at  Commencement 
the  time  of  the  presentation  of  uie  petition  for  the  winding-up.  of  winding-up 

{As  to  Scotland,  see  Companies  Act,  1886,  «.  3.)  p  4 

85.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  winding-  Court  may 
up  a  company  under  this  Act,  and  before  making  an  order  for  winding-up  the  grant  in j one- 
company,  upon  the  application  of  the  company,  or  of  any  creditor  or  contributory  tion. 

of  the  company,  restrun  farther  proceedings  in  any  action,  suit,  or  proceeding  p^  402 
against  the  company,  upon  such  terms  as  the  Court  thinks  fit ;  the  Court  may  ahio 
at  any  time  after  the  presentation  of  such  petition,  and  before  the  first  appointment 
of  liquidators,  appoint  proyisionally  an  official  liquidator  of  the  estate  and  effects  of 
the  company. 

{As  to  Scotland,  see  Companies  Act,  1886,  s,  5.) 

86.  Upon  hearing  the  petition  the  Court  may  dismiss  the  same  with  or  without  Couneto.be 
costs,  may  adjourn  l^e  hearing  conditionally  or  unconditionally,  and  may  make  any  ^nued  bv 
interim  order,  or  any  other  order  that  it  deems  just.  SpeSiOT?^ 

{As  to  Scotland,  see  Companies  Act,  1886,  ».  6.)  pp.  120,  125 

87.  When  an  order  has  been  made  for  winding-up  a  company  under  this  Act  no  Actions  and 
suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  commenoed  against  the  TOitstobe stayed 
company  except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the  Court  jSadiSSm). 
may  impose. 

88.  When  an  order  has  been  made  for  winding-up  a  company  under  this  Act,  Copy  of  order 

a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  company  to  the  Kegistrar  to  be  forwarded 
of  Jomt  Stock  Companies,  who  shall  make  a  minute  thereof  in  his  books  relating  to  *°  registrar. 
the  company.  P-  188 

89.  The  Court  may  at  any  time  after  an  order  has  been  made  for  winding-up  a  Power  of 
company,  upon  the  application  by  motion  of  any  creditor  or  contributory  of  the  Court  to  stay 
company,  and  upon  proof  to  the  satisfaction  of  the  Court  that  all  proceedings  in  proceedint^r 
relation  to  such  win<ung-up  ought  to  be  staved,  make  an  order  staying  the  same,        ^^j^ 
either  altogeUier  or  for  a  limitea  time,  on  sucn  terms  and  subject  to  such  conditions  ^' 

as  it  deems  fit. 

{As  to  Scotland,  see  Companies  Act,  1886,  s,  5.) 

90.  When  an  order  has  been  made  for  winding-up  a  company  limited  by  Effect  of  order 
guarantee,  and  having  a  capital  divided  into  shares,  any  share  capital  that  may  not  on  share  cipital 
have  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  and  to  be  a  debt  ^^  ^^^^ 
(in  England  and  I^aland  of  the  nature  of  a  specialty)  due  to  the  company  from  each  SSI^ntee. 
member  to  the  extent  of  any  sums  that  may  be  unpaid  on  any  shares  held  by  him,        ^* 

and  payable  at  such  time  as  may  be  appointed  by  the  Court.  ^' 

91.  The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  have  regard  Court  may 
to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  sufficient  have  regard 
evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  or  to  wishes  of 
contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as  the  Court  creditors  or 
directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  contribu- 
act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  tories. 

to  the  Court :  in  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of  the  debts  _-j  »!   427 
due  to  each  creditor,  and  in  the  case  of  contributories  to  the  number  of  votes  con-  ^^'      * 
fened  on  each  contributory  by  the  regulations  of  the  company. 
{Amended  as  to  Scotland,  Companies  Act,  1886,  ».  6.   See  also  C.  {W,  U.)  Act,  1890, ».  13.) 

[OfficiaT]  Liquidators, 

92.  For  the  purpose  of  conducting  the  proceedings  in  winding-up  a  company  Appointment 
and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or  persons  to  be  oiofflcial 
ealled  an  [official]  liquidator  or  [official]  liquidators  ;  and  the  Court  having  juris-  liqaldatow. 
diction  may  appoint  such  person  or  persons,  either  provisionally  or  otherwise^  as  it  p.  848 
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thinks  fit,  to  the  office  of  [official]  liquidator  or  [official]  liquidators ;  in  all  • 
if  more  persons  than  one  are  appointed  to  the  office  of  [official]  liquidator,  the 
Court  shall  declare  whether  any  Skct  herehy  required  or  authorized  to  be  done  by 
the  [official]  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  ^penooa. 
The  Court  may  aho  determine  whether  any  and  what  security  it  to  be  given  by  airy 

S  official  liquidator  on  hie  appointment ;  if  no  [official]  liquidator  is  appointed,  or 
uring  any  vacancy  in  such  appointment,  all  the  prop^ty  of  the  company  shall 
be  deemed  to  be  in  the  custody  of  the  Court. 

{Ae  to  disuse  of  word  "  official,''  see  C.  (  W.  U.)  Act,  1890,  s.  4,  and  see  s,  6.    The 
words  in  italics  repealed  as  to  England  and  Wales  by  C.  (IF,  XT.)  Act^  1890,  *.  33.) 

98.  Any  [official]  liquidator  may  resign  or  be  remoyed  b^  the  Court  on  due 
cause  shown :  and  any  vacancy  in  the  office  of  an  [official]  liquidator  appointed  by 
the  CoTxrt  shall  be  filled  bv  the  Court:  there  shall  be  paid  to  tiie  [official]  liquidator 
such  salary  or  remuneration,  by  way  of  percentage  or  otherwise,  as  the  Court  may 
direct ;  and  if  more  liquidators  than  one  are  appointed,  such  remuneration  shall  be 
distributed  amongst  them  in  such  proportions  as  the  Court  directs. 
{As  to  Scotland^  see  Companies  Aety  1886,  ».  6.) 

94.  The  [official]  liquidator  or  liquidators  shall  be  described  by  the  style  of  the 
[official]  liquidator  or  [official]  liquidators  of  the  particular  company  in  respect  of 
which  he  is  or  they  are  appointed,  and  not  by  his  or  their  individual  name  or  names ; 
he  or  they  shall  take  into  his  or  their  custody,  or  under  his  or  their  oontrol,  all  the 
property,  effects,  and  things  in  actions  to  which  the  company  is  or  appears  to  be 
entitled,  and  shsll  perform  such  duties  in  reference  to  the  winding-up  of  the  com- 
pany as  may  be  imposed  by  the  Court. 
{See  C,  {JKu.)  Act,  1890,  s,  4.) 

90.  The  [official]  liquidator  shall  have  power,  with  the  sanction  of  the  Court, 
to  do  the  following  things : 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  ol^er  legal  proceeding, 
civil  or  criminal,  in  the  name  and  on  behalf  of  the  company : 

To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 
beneficial  winding-up  of  the  same : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  effects  and 
things  in  action  of  the  company  by  public  auction  or  private  oontract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels : 

To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when 
necessary,  the  company's  seal : 

To  prove,  rank,  claim,  and  draw  a  dividend,  in  the  matter  of  the  bankruptcy  or 
insolvency  or  sequestration  of  any  contributory,  for  any  balance  against  tiie 
estate  of  such  contributory,  and  to  take  and  receive  dividends  in  respect  of 
such  balance,  in  the  matter  of  bankruptcy  or  insolvency  or  sequestration,  as  a 
separate  debt  due  from  sudh  bankrupt  or  insolvent,  and  rateaUy  wiitk  the  other 
separate  creditors : 

To  (uaw,  accept,  make,  and  endorse  any  bill  of  exchange  or  promissory  note  in 
the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the  security  of  the 
assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums  of  money ; 
and  the  drawiog,  accepting,  making,  or  endorsing  of  every  such  bill  of  ex- 
change or  promissory  note  as  aforesaid  on  behalf  of  the  company  shall  have  the 
same  effect  with  respect  to  the  liability  of  such  company  as  if  such  lull  or  note 
had  been  drawn,  accepted,  made,  or  endorsed  by  or  on  behalf  of  such  company 
in  the  course  of  carrying  on  the  business  thereof: 

To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in  his  official  name  any  other  act  that  may  be 
necessary  for  obtaining  payment  of  any  moneys  due  from  a  contributory  or 
from  his  estate,  and  wmch  act  cannot  be  conveniently  done  in  the  name  of  the 
company ;  and  in  all  cases  where  he  takes  out  letters  of  administration,  or 
otherwise  uses  his  official  name  for  obtaining  payment  of  any  moneys  due  from 
a  contributory,  such  moneys  shall,  for  the  purpose  of  enablmg  him  to  take  oat 
such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the  official  liquidator 

To  do  and  execute  all  such  other  thin^  as  may  be  necessary  for  winding  np  the 
affairs  of  the  company  and  distributmg  its  assets. 

(Amended by  C.  {TT.  U.)  Act,  1890,  «.  12.    As  to  Scotland^  aee  Comptmiet  Act, 
1886, 9,  6.) 
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96.  The  Court  may  pnmde  hj  any  order  that  the  [offioial]  liquidator  may  exerciAe  Discretion 
any  of  the  above  powers  wi^out  the  sanction  or  intervention  of  the  dourt,  and  of  official 
where  an  official  liquidator  is  provisionally  appointed  may  limit  and  restrict  his  liquidator, 
powers  by  the  order  appointing*  him.  p,  149 

{A$  to  Scotland,  see  Companiet  Act,  1886,  $,  5.) 

97«  The  official  liquidator  may,  tcith  the  sanction  of  the  Court,  appoint  a  aolicitor  or  Appointment 

law  agent  to  aaeiet  him  in  the  performance  of  his  duties,  of  solicitor  to 

(Bepealed  as  to  England  and  Wales  by  C.  {W,  U.)  Act,  1890,  s,  33,  and  see  official  liqui- 

«.  12  (4).)  dator. 

Ordinary  Powers  of  Court, 

98.  As  soon  as  may  be  after  making  an  order  for  winding- u]^  the  company,  the  Collection 
Court  shall  settle  a  list  of  contributories,  with  power  to  rectify  the  register  of  and  applica- 
members  in  all  cases  where  such  rectification  is  required  in  pursuance  of  tiiis  Act,  tion  of  assets, 
and  shall  cause  the  assets  of  the  company  to  be  collected,  and  applied  in  discharge  p.  378 

of  its  liabilities. 

{See  C.  {W,  U.)  Act,  1890,  s,  13.) 

99.  In  settling  the  list  of  contributories  the  Court  shall  distinguish  between  Provision  as 
persons  who  are  contributories  in  their  own  right  and  persons  who  are  contributories  to  representa- 
as  being  representatives  of  or  being  liable  to  the  debts  of  others ;  it  shall  not  be  tive  contribu- 
necessary,  where  the  personal  representative  of  any  deceased  contributory  is  placed  tones. 

on  the  list,  to  add  the  heirs  or  devisees  of  such  contributory ;  nevertheless,  such  heirs  p.  5Q3 
or  devisees  may  be  added  as  and  when  the  Court  thinks  fit. 
{See  C,  {JF.  U,)  Act,  1890,  s,  13.) 

100.  The  Court  may,  at  any  time  after  making  an  order  for  winding- m)  a  Power  of 
company,  require  any  contributory  for  the  time  being  settled  on  the  list  of  contnbn-  Court  to  re- 
tories,  Irustee,  receiver,  banker,  or  agent,  or  officer  of  the  company,  to  pay,  deliver,  quire  delivery 
oonvev,  surrender,  or  transfer  forthwith,  or  within  such  time  as  the  Court  directs,  of  property, 
to  or  mto  the  hands  of  the  [official]  liquidator,  any  sum  or  balance,  books,  papers,  p  3^1^ 
estate,  or  effects  which  happen  to  be  in  his  hands  for  the  time  being  and  to  which  ^' 

the  company  iaprimd  facie  entitled. 

(As  to  Scotland,  see  Companies  Act,  1886,  s,  6.    See  also  C.  {W.  U,)  Act,  1890, 
s,  13.) 

101.  The  Court  may,  at  any  time  after  making  an  order  for  winding-up  the  Power  of 
company,  make  an  order  on  any  contributory  for  the  time  being  settled  on  the  Ust  Court  to  order 
of  contributories,  directing  payment  to  be  zniade,  in  manner  in  the  said  order  men-  payment  of 
tioned,  of  any  moneys  due  from  him  or  from  the  estate  of  the  person  whom  he  debts  by  con- 
represents  to  the  company,  exclusive  of  any  moneys  which  he  or  the  estate  of  the  tributory. 
person  whom  he  represents  may  be  liable  to  contribute  by  virtue  of  any  call  made  pp^  353  543 
or  to  be  made  by  the  Court  in  pursuance  of  this  part  of  this  Act ;  ana  it  may,  in  ' 
maldng  such  order,  when  the  company  is  not  limited,  allow  to  such  contributory  by 

way  of  set-ofE  any  moneys  due  to  him  or  the  estate  which  he  repreflents  from  the 
company  on  anjr  independent  dealing  or  contract  with  the  company,  but  not  any 
moneys  due  to  mm  as  a  member  of  the  company  in  respect  of  any  dividend  or  profit ; 
Provided  that  when  all  the  creditors  of  any  company  whether  limited  or  unHmited 
are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any  contributory  from 
the  company  may  be  allowed  to  him  by  way  of  set-off  against  any  subsequent  call 
or  calls. 

{Set'off  extended  to  director  and  manager.    Companies  Act,  1867,  s,  6.) 

102.  The  Court  may,  at  any  time  after  making  an  order  for  winding-up  a  com-  Power  of 
pany,  and  either  before  or  aftOT  it  has  ascertained  the  sufficiency  of  the  assets  of  the  Court  to 
company,  make  calls  on  and  order  payment  thereof  by  all  or  any  of  the  contribu-  make  calls, 
toriee,  tot  the  time  being  settled  on  the  list  of  contributories,  to  the  extent  of  their  p.  533 
liability  for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy  the  debts  and 
liabUitiee  of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  it  up, 

and  for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves,  and 
it  may,  in  making  a  call,  take  into  consideration  the  probability  that  some  of  the 
oontnbutoriee  upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same. 

{See  C,  {W.  XT.)  Act,  1890,  s,  13.) 
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p.  661 
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Ch.  XLVII. 

Dissolution  of 

company. 

Ch.  LI. 

Registrar  to 

make  minute 

of  dissolution 

of  company. 

Penalty  on 

not  reporting 

dissolution  of 

company. 


108.  The  Court  may  order  any  contributory,  purchaser,  or  other  person  from 
whom  money  is  due  to  the  company  to  pay  the  same  into  the  Bank  of  Englmnd 
or  any  branch  thereof  to  the  account  of  the  [official]  liquidator  instead  of  to  the 
[official]  liquidator,  and  such  order  may  be  enforced  in  the  same  manner  as  if  it 
had  directed  payment  to  the  [official]  liquidator. 
{See  C.  (/T.  XI.)  Act,  1890,  m.  U,  15.) 

104.  All  moneys,  billn,  notes,  and  other  securities  paid  and  delivered  into  the 
Bank  of  England  or  auy  branch  tlirreof  in  the  event  of  a  company  being  wound  up 
by  the  Court,  shall  be  subject  to  such  order  and  regulation  for  the  keeping  of  w 
account  of  such  moneys  and  other  effects,  and  for  the  payment  and  delivery  in,  or 
investment  and  payment  and  delivery  out,  of  the  same  as  the  Court  may  diieci. 

(See  C,  {W.  U.)  Act,  1890,  w.  11,  16.) 

105.  If  any  person  made  a  contributory  as  personal  representative  of  a  deceased 
contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  by  him,  proceed- 
ings may  be  taken  for  administering  the  personal  and  real  estates  of  such  deceased 
contributory,  or  either  of  such  estates,  and  of  compelling  payment  thereout  of  the 
moneys  due. 

106.  Any  order  made  by  the  Court  in  pursuance  of  this  Act  upon  any  oon^- 
butory  shall,  subject  to  the  provisions  herein  contained  for  appealing  a^^amst  such 
order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby  appearing  to  be  due 
or  ordered  to  be  paid  are  due,  and  all  other  pertinent  matters  stated  in  such  order 
are  to  be  taken  to  be  truly  stated  as  against  all  persons,  and  in  all  proceedings 
whatsoever,  with  the  exception  of  proceedings  taken  against  the  real  estate  of  any 
deceased  contributory,  in  which  case  such  order  shall  only  be  primd  facie  evidence 
for  the  purpose  of  charging  his  real  estate,  unless  his  heirs  or  devisees  w^e  on  the 
list  of  contributories  at  the  time  of  the  order  being  made. 

107.  The  Court  may  fix  a  certain  day  or  certain  days  on  or  within  which  oreditDn 
of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the  benefit 
of  any  distribution  made  before  such  debts  are  proved. 

{Amended  aa  to  Scotland,  Companies  Act,  1886,  <.  6;  see  al$o  (7.  (W.  U.)  Act, 
1890,  «.  18.) 

108.  Proceedings  in  the  Court  of  the  Vice- Warden  of  the  Stannaries  on  proof 
of  debts. 

{Bepealed  by  Stannaries  Aet,  1896,  s,  5.) 

109.  The  Court  shall  adjust  the  rights  of  the  oontributoriee  amongit 
themselves,  and  distribute  any  suiplus  thiBtt  may  remain  amongst  the  parties 
entitled  thereto. 

110.  The  Court  mar,  in  the  event  of  the  assets  being  insufficient  to  satisfy  the 
liabilities,  make  an  order  as  to  the  payment  out  of  the  estate  of  tiie  company  of  the 
costs,  charges,  and  expenses  incurred  in  winding-up  any  company  in  snoh  order  of 
priority  as  the  Court  thinks  just. 

111.  When  the  affairs  of  the  company  have  been  completdy  wound  up,  the 
Court  shall  make  an  order  that  the  company  be  dissolved  from  the  date  of  such 
Older,  and  the  company  shall  be  dissolved  accordingly. 

112.  Any  order  so  made  shaU  be  reported  by  the  official  liquidaUn:  to  the  regis- 
trar, who  shall  make  a  minute  accordmgly  in  nis  books  of  the  diaeolntion  of  such 
company. 

118.  If  the  [offioial[|  liquidator  makes  default  in  reporting  to  the  regiatrar,  in  the 
case  of  a  company  being  woimd  up  by  the  Court,  the  order  that  the  company  be 
dissolved,  he  shall  be  liable  to  a  poiafty  not  exceeding  five  pounds  for  every  day 
during  which  he  is  so  in  default. 


[114.  Petition  to  be  lis  pendens. 1 

{Bepealed  ^  30  ^  31  net.  c.  47,  ».  1.) 


Extraordinary  Bowers  of  Court. 

Power  of  115.  The  Court  may,  after  it  has  made  an  order  for  winding-up  the  company, 

Court  to  sum-  summon  before  it  any  officer  of  the  company  or  person  known  or  suspected  to  have 
men  peraons     in  his  possession  any  of  the  estate  or  eflects  of  the  company,  or  tuppoeed  to  be 
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indebted  to  tbe  company,  or  any  person  whom  the  Court  maj  deem  capable  of  before  it  bos- 
giving  information  oonoeming  the  trade,  dealings,  estate,  or  effects  of  the  company  ;  peoted  of 
and  the  Conrt  may  require  any  such  officer  or  person  to  produce  any  books,  papers,  having  pro- 
deeds,  writings,  or  other  documents  in  his  custody  or  power  relating  to  the  com-  perty  of 
pany ;  and  if  any  person  so  summoned,  after  being  tendered  a  reasonable  sum  for  his-  company, 
expenses,  refuses  to  come  before  the  Court  at  the  time  appointed,  having  no  lawful  p^  595 
impediment  (made  known  to  the  Court  at  the  time  of  its  sitting,  and  allowed  by  it), 
the  Court  may  cause  such  person  to  be  apprehended  and  brought  before  the  Court 
for  examination  ;  nevertheless,  in  cases  where  any  person  claims  any  lien  on  papers, 
deeds,  or  writings  or  documents  produced  by  him,  such  production  shall  be  witnout 
prejudice  to  such  lien,  and  the  Court  shall  have  jurisdiction  in  the  winding-up  to 
determine  all  questions  relating  to  such  lien. 

{Amended  ua  to  Scotland,  Companies  Act,  1886,  a,  5.) 

[116.  Special  provisions  as  to  Court  of  Vice-Warden  of  the  Stannaries.] 
{Repealed  bp  Stannaries  Act,  1896,  b.  5.) 

117.  The  Court  may  examine  upon  oath,  either  by  word  of  mouth  or  upon  Examination 
written  interrogpatories,  any  person  appearing  or  brought  before  them  in  manner  of  parties  by 
aforesaid  concerning  the  affairs,  dealings,  estate,  or  effects  of  the  company,  and  may  Court, 
reduce  into  writing  the  answers  of  every  such  person,  and  require  him  to  subscribe 

the  same. 

{Amended  as  to  Seotland,  Companies  Act,  1886,  s,  6.) 

118.  The  Court  may,  at  any  time  before  or  after  it  has  made  an  order  for  Power  to 
winding-up  a  company,  upon  proof  being  giyen  that  there  is  probable  cause  arrest  con- 
fer believing  that  any  contributory  to  such  company  is  about  to  quit  the  United  tributory 
Kingdom,   or  otherwise  abscond  or  to  remore  or  conceal  any  of  his  goods   or  about  to 
chattels,  for  the  purpose  of  evading  payment  of  calls,  or  for  avoiding  examination  abscond,  or 
in  respect  of  the  affairs  of  the  company,  cause  such  contributory  to  be  arrested,  and  to  remove  or 
his  books,  papers,  moneys,  securities  for  moneys,  goods,  and  chattels  to  be  seized,  conceal  any  of 
and  him  and  them  to  be  safely  kept  until  such  time  as  the  Court  may  order.  his  property. 

{As  to  Scotland,  see  Companies  Act,  1886,  s,  6.)  «»« 

119.  Any  powers  by  this  Act  conferred  on  the  Court  shall  be  deemed  to  be  in  Powers  of 
addition  to  and  not  in  restriction  of  any  other  powers  subsisting,  either  at  law  or  Court  cumu- 
in  equity,  of  instituting  proceedings  agunst  any  contributory,  or  the  estate  of  any  lative. 
contributory,  or  against  any  debtor  of  the  company,  for  the  recovery  of  any  call  or 

other  sums  due  from  such  contributory  or  debtor,  or  his  estate,  and  such  proceedings 
may  be  instituted  accordingly. 

Enforcement  of  and  Appeal  from  Orders, 

120.  All  orders  made  by  the  Court  of  Chancery  in  England  or  Ireland  under  this  Power  to 
Act  may  be  enforced  in  the  same  manner  in  which  orders  of  such  Court  of  Chancery  enforce 
made  in  any  suit  pending  therein  may  be  enforced,  and  for  the  purposes  of  this  part  orders. 
of  this  Act  the  Court  of  the  Vtce-  Warden  of  the  Stannaries  shall,  in  addition  to  its 
ordinary  potaers^  have  the  same  power  of  enforcing  any  orders  made  by  it  as  the  Court  of 
Chancery  in  England  has  in  relation  to  matters  within  the  Jurisdiction  of  such  Court,  and 

for  the  last 'mentioned  purposes  the  jurisdiction  of  the  Vice'  Warden  of  the  Stannaries 
shall  be  deemed  to  be  co-extensive  in  local  limits  with  the  Jurisdiction  of  the  Court  of 
Chancery  in  England. 

{See  Stannaries  Court  {Abolition)  Act,  1896.) 

121.  Where  an  order,  interlocutor,  or  decree  has  been  made  in  Scotland  for  Power  to 
winding-up  a  company  by  the  Court,  it  shall  be  competent  to  the  Court  in  Scotland  order  con- 
during  session,  and  to  the  Lord  Ordinary  on  the  Bills  during  vacation,  on  production  tributories  in 
by  the  liquidators  of  a  list  certified  by  them  of  the  names  of  the  contiibutories  liable  Scotland  to 
in  payment  of  any  calls  which  they  may  wish  to  enforce,  and  of  the  amount  due  by  pay  calls. 
ea(m  contributory  respectively,  and  of  the  date  when  the  same  became  due,  to 
pronounce  forUiwith  a  decree  against  such  contributories  for  payment  of  the  sums 

so  certified  to  be  due  by  each  of  them  respectively,  with  interest  from  the  said  date 
till  payment,  at  the  rate  of  five  pounds  per  centum  per  annum,  in  the  same  way 
and  to  the  same  effect  as  if  they  nad  severally  consented  to  registration  for  execu- 
tion, on  a  charge  of  six  days,  of  a  legal  oblig^on  to  pay  such  calls  and  interest ; 
and  such  decree  may  be  extracted  immediately,  and  no  suspension  thereof  shall  be 
competent,  except  on  caution  or  consignation,  unless  with  special  leave  of  the  Court 
or  Lord  Ordinary. 

{Soe  Companies  Act,  1886,  s.  6.) 
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Oh.  XLYIU. 


122,  Any  order  made  by  the  Court  in  England  for  or  in  the  course  of  the 
winding-up  of  a  company  under  this  Act  shall  be  enforced  in  Scotland  and  Ireland 
in  the  Courts  that  wocdd  respectively  have  had  jurisdiction  in  respect  of  such 
company  if  the  reg^tered  office  of  the  company  has  been  situate  in  Scotland  or 
Ireland,  and  in  the  same  manner  in  all  respects  as  if  such  order  had  been  made  by 
the  Courts  that  are  hereby  required  to  enforce  the  same;  and  in  like  manner 
orders,  interlocutors,  and  decrees  made  by  the  Court  in  Scotland  for  or  in  the  coune 
of  the  winding-up  of  a  com^ny  shall  be  enforced  in  England  and  Ireland,  and 
orders  made  by  the  Court  in  Ireland  for  or  in  the  course  of  winding-op  a 
company  shall  be  enforced  in  England  and  Scotland  by  the  Courts  which  would 
respeotiyely  have  had  jurisdiction  in  the  matter  of  such  company  if  the  registered 
office  of  the  company  were  situate  in  the  division  of  the  United  Kingdom  where  the 
order  is  required  to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  such 
order  had  been  made  by  the  Court  required  to  enforce  the  same  in  the  case  of  a 
company  within  its  own  jurisdiction. 

{See  as  to  Seotland,  Companiei  Aet,  1886,  t.  5.) 

128.  Where  any  order,  interlocutor,  or  decree  made  by  one  Court  is  required  to 
be  enforced  by  another  Court,  as  hereinbefore  provided,  an  office  copy  of  the  order, 
interlocutor,  or  decree  so  made  shall  be  produced  to  the  proper  officer  of  the  Court 
required  to  enforce  the  same,  and  the  production  of  such  office  copy  shall  be 
sufficient  evidence  of  such  order,  interlocutor,  or  decree  having  been  made,  and 
thereupon  such  last-mentioned  Court  shall  take  such  steps  in  the  matter  as  may  be 
requisite  for  enforcing  such  order,  interlocutor,  or  decree,  in  the  same  mftntiAr  as  if 
it  were  the  order,  interlocutor,  or  decree  of  the  Court  enforcing  the  same. 
{As  to  Scotland,  tee  Companies  Act,  1886,  t.  5.) 

124.  Behearings  of  and  appeals  from  any  order  or  decision  made  or  given  in  the 
matter  of  the  winding-up  of  a  company  by  any  Court  having  jurisdiction  under 
this  Act  may  be  had  in  the  same  manner  and  subject  to  the  same  conditions  in  and 
subject  to  which  appeals  may  be  had  from  an^  order  or  decision  of  the  same  Court 
in  cases  within  its  ordinary  jurisdiction  ;  subject  to  this  restriction,  that  no  siu^ 
rehearing  or  appeal  shall  be  heard  unless  notice  of  the  same  is  given  withhi  tJkree 
weeks  after  any  order  complained  of  has  been  made,  in  manner  in  which  notices  of 
appeal  are  ordinarily  g^ven  according  to  the  practice  of  the  Court  appealed  froniy 
unless  such  time  is  extended  by  the  Court  of  Appeal :  provieUdy  ^. 

{As  to  Scotland,  see  Companies  Act,  1886,  m.  6,  6.     The  proviso  did  not  reUie 

to  Scotland,  and  is  repeated  by  Stannaries  Act,  1896,  s.  6.    As  to  the  time,  see 

Judicature  Act,  1894.) 

126.  In  all  proceeding^  under  this  part  of  this  Act,  all  Courts,  judges,  and 
persons  judicially  acting,  and  all  other  officers,  judicial  or  ministerial,  of  any  Conrt, 
or  employed  in  enforcing  the  process  of  any  Court,  shall  take  judicial  notice  of  the 
sig^ture  of  any  officer  of  the  Courts  of  Chancery  or  Bankruptcy  in  Eni^and  or  in 
Ireland,  or  of  the  Court  of  Session  in  Scotland,  or  of  the  registrar  of  the  Court  of  the 
Vice-  Warden  of  the  Stannaries,  and  also  of  the  official  seal  or  stamp  of  the  several 
offices  of  the  Courts  of  Chancery  or  Bankruptcy  in  England  or  IreUmd,  or  of  the 
Court  of  Session  in  Scotland,  or  of  the  Court  of  the  Vice-  Warden  of  the  SUrnnaries, 
when  such  seal  or  stamp  is  appenaed  to  or  impressed  on  any  document  made,  issued, 
or  signed  under  the  provisions  of  this  part  of  the  Act,  or  any  official  copy  thereof. 
{As  to  words  in  italics,  see  Stannaries  Court  {Abolition)  Act,  1896.) 

126.  The  Commissioners  qf  the  Court  of  Bankruptcy  and  the  judg^  of  the 
County  Courts  in  England  who  sit  at  plaices  more  than  twenty  miles  from  the 
General  Post  Office,  and  the  commissioners  of  bankrupt  and  the  assistant  barristefs 
and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland,  shall  be  com* 
missioners  for  the  purpose  of  taking  evidence  under  this  Act  in  cases  where  any 
company  is  wound  up  in  any  part  of  the  United  Kingdom,  and  it  shall  be  lawful 
for  the  Court  to  refer  the  whole  or  any  part  of  the  examination  of  any  witnesses 
under  this  Act  to  any  person  hereby  appointed  commissioner,  although  such  oon- 
missioner  is  out  of  the  jurisdiction  of  the  Court  that  made  the  order  or  decree  for 
winding-up  the  company ;  and  every  such  commissioner  shall,  in  addition  to  any 

Sower  of  sunmioning  and  examining  witnesses,  and  requiring  the  production  or 
eliverv  of  documents,  and  certifying  or  punishing  defaults  by  witnesses,  which  be 
might  lawfully  exercise  as  a  Commissioner  of  the  Court  of  Bankrupted,  judge  ci  a 
Couni^  Court,  commissioner  of  bankrupt,  assistant  barrister,  or  reorder,  or  as  a 
sheriff  of  a  county,  have  in  the  matter  so  referred  to  him  all  the  same  powers  of 
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snxmnoniiig  and  examining  witnesses,  and  reqoiiing  the  prodnotion  or  deliyery  of 
doomnents,  and  punishing  defaults  by  witnesses,  and  allowing  costs  and  charges 
and  expenses  to  witnesses,  as  the  Gourt  which  made  the  order  for  winding-up  the 
company  has ;  and  the  examination  so  taken  shall  he  returned  or  reported  to  such 
last-mentioned  Court  in  such  manner  as  it  directs. 

{The  words  in  italies  repealed  hy  8.  X.  R,  Aet,  1875.) 

^  127.^  The  Gourt  may  direct  the  examination  in  Scotland  of  any  person  for  the  Court  may 
time  being  in  Scotland,  whether  a  contributory  of  the  companv  or  not,  in  regard  to  order  the 
the  estate,  dealings,  or  affairs  of  any  company  in  Hie  course  of  being  wound  up,  or  examination 
in  regard  to  the  estate,  dealings,  or  affairs  of  any  person  being  a  contributory  of  of  persons  in 
the  company,  so  far  as  the  company  may  be  int^^sted  therein  by  reason  of  his  Scotland, 
being  such  contributory,  and  the  order  or  commission  to  take  such  examination  shall  p^  5^ 
be  directed  to  the  sheriff  of  the  county  in  which  the  person  to  be  examined  is  redd- 
ing  or  .happens  to  be  for  the  time,  and  the  sheriff  shall  summon  such  person  to 
appear  before  him  at  a  time  and  place  to  be  specified  in  the  summons  for  examination 
upon  oath  as  a  witness  or  as  a  haver,  and  to  produce  any  books,  papers,  deeds, 
or  documents  called  for  which  may  be  in  his  possession  or  power,  and  the  sheriff 
may  take  such  examination  either  oraUy  or  upon  written  interrogatories,  and  shall 
report  the  same  in  writing  in  the  usual  form  to  the  Court,  and  diall  transmit  with 
such  report  the  books,  papers,  deeds,  or  documents  produced,   if  the  originals 
thereof  are  required  and  specified  by  the  order,  or  otherwise  such  copies  thereof  or 
extracts  therefrom,  authenticated  by  the  sheriff,  as  may  be  necessary  ;  and  in  case 
any  person  so  summoned  fails  to  appear  at  the  time  and  place  specified,  or  appearing 
refuses  to  be  examined  or  to  make  the  production  required,  the  sheriff  shall  proceed 
against  such  person  as  a  witness  or  haver  duly  dted,  and  failing  to  appear  or 
refusinff'  to  give  evidence  or  make  production  may  be  proceeded  against  by  the  law 
of  Scotland ;  and  the  sheriff  shall  be  entitled  to  such  and  the  like  fees,  and  the 
witness  shall  be  entitled  to  such  and  the  like  allowances,  as  sheriffs  when  acting 
as  commissioners  under  appointment  from  the  Court  of  Session  and  as  witnesses 
and  havers  are  entitled  to  m  the  like  cases  according  to  the  law  and  practice  of 
Scotland :  if  any  objection  is  stated  to  the  sheriff  by  the  witness,  either  on  the 
ground  of  his  incompetency  as  a  witness,  or  as  to  the  production  required  to  be 
made,  or  on  any  other  ground  whatever,  the  sheriff  may,  if  he  thinks  fit,  report 
such  objection  to  the  Court,  and  suspend  the  examination  of  such  witness  imtil  such 
objection  has  been  disposed  of  by  the  Court. 

{Amended  as  to  Seotlandj  Companies  Act,  1886,  s.  6.) 

128.  Any  affidavit,  affirmation,  or  declaration  required  to  be  sworn  or  made  Affidavits,  &c. 
nnder  the  provisions  or  for  the  purposes  of  this  part  of  this  Act  may  be  lawfully  may  be  sworn 
sworn  or  made  in  Great  Britain  or  Ireland,  or  in  any  colony,  island,  plantation,  or  in  Ireland, 
place  under  the  dominion  of  her  Majesty  in  foreign  parts,  before  any  Court,  judge,  Scotland,  or 
or  person  lawfully  authorized  to  take  and  receive  affidavits,  affirmations,  or  declara-  the  colonies 
tions,  or  before  any  of  her  Majesty's  consuls  or  vice-consuls  in  any  foreign  parts  before  any 
out  of  her  Majesty's  dominions,  and  all  Courts,  judges,  justices,  commissioners,  and  competent 
persons  acting  judicially  shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  Court  or 

(as  the  case  may  be)  of  any  such  Court,  judge^  person,  consul,  or  vice-consul  attached,  person, 
appended,  or  subscribed  to  any  such  affidavit,  affirmation,  or  declaration,  or  to  any  p^  240 
other  document  to  be  used  for  the  purposes  of  this  part  of  this  Act. 

Voluntary  Winding-up  of  Company. 

129.  A  company  under  this  Act  may  be  wound  up  voluntarily, 

(1.)  Whenever  the  period,  if  any,  fixed  for  the  duration  of  the  company  by  the  Circumstances 
artides  of  association  expires,  or  whenever  the  event,  if  any,  occurs,  upon  under  which 
the  occurrence  of  which  it  is  provided  by  the  articles  of  association  tnat  company  may 
the  company  is  to  be  dissolved,  and  the  company  in  general  meeting  has  be  wound  up 
j)assed  a  resolution  requiring  the  company  to  be  wound  up  voluntarily  :         voluntarily. 

(2.)  Whenever  the  company  has   passed   a   special   resolution   requiring   the  Beet.  II. 
company  to  be  wound  up  voluntarily :  p.  719 

(3.)  Whenever  the  company  has  passed  an  extraordinary  resolution  to  the  effect 
that  it  has  been  proved  to  their  satisfaction  that  the  company  cannot  by 
reason  of  its  liabilities  continue  its  business,  and  that  it  is  advisable  to 
wind  up  the  same : 

For  the  purposes  of  this  Act  any  resolution  shall  be  deemed  to  be  extraordinary 
which  is  passed  in  such  manner  as  would,  if  it  had  been  confirmed  by  a  subsequent 
meeting,  nave  constituted  a  special  resolution  as  hereinbefore  defined. 

P.  3p 
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180.  A  voluntary  windinff-np  shall  be  deemed  to  commenoe  at  the  time  of  tlie 
passing  of  the  resolution  authorizing  such  winding-up. 

131.  Whenever  a  company  is  wound  np  voluntarily  the  company  shall,  from  the 
date  of  the  commencement  of  such  winding-up,  cease  to  carry  on  its  business, 
except  in  so  far  as  may  be  required  for  the  beneficial  winding-up  l^ereof ,  and  all 
transfers  of  shares,  except  transfers  made  to  or  with  the  sanction  of  the  liquidators, 
or  alteration  in  the  status  of  the  members  of  the  company,  taking  place  tdta  the 
commencement  of  such  winding-up,  shall  be  void,  but  its  corporate  state  and  all  its 
corporate  powers  shall,  notwithstanding  it  is  otherwise  provided  by  its  regulations, 
continue  until  the  affairs  of  the  companv  are  wound  up. 

132.  Notice  of  any  special  resolution  or  extraordinary  resolution  passed  for 
winding-up  a  company  voluntarily  shall  be  nven  by  advertisement  as  respects 
companies  registered  in  England  in  the  London  Gazette,  as  respects  companies 
registered  in  Scotland  in  the  Edinburgh  Ghizette,  and  as  respects  companies 
registered  in  Ireland  in  the  Dublin  GkLzette. 

133.  The  following  consequences  shall  ensue  upon  the  voluntary  winding-up  of 
a  company  : 

(1.)  The  property  of  the  company  shall  be  applied  in  satisfaction  of  its  liabilities 
pari  passu,  and,  subject  thereto,  shall,  unless  it  be  otherwise  provided  by 
the  regulations  of  Hie  company,  be  distributed  amongst  the  members 
according  to  their  rights  and  interests  in  the  company : 

(2.)  Liquidators  shall  be  ap|>ointed  for  the  purpose  of  winding-up  the  affairs  of 
the  company  and  distributing  the  property : 

(3.)  The  company  in  general  meeting  shall  appoint  such  persons  or  person  as  it 
thinks  fit  to  be  liquidators  or  a  liquidator,  and  may  fix  the  remuneration 
to  be  paid  to  them  or  him : 

(4.)  If  one  person  only  is  appointed,  all  the  provisions  herein  oontuned  in 
reference  to  several  liquidators  shall  ajjply  to  him : 

(5.)  Upon  the  appointment  of  liquidators,  all  the  powers  of  the  directors  shall 
cease,  except  in  so  far  as  the  company  in  general  meeting  or  the  liquidators 
may  sanction  the  continuance  of  such  powers : 

(6.)  When  several  liquidators  are  appointed,  every  power  hereby  given  may  be 
exercised  by  such  one  or  more  of  them,  as  may  be  determined  at  the  time 
of  their  appointment,  or  in  default  of  such  determination  by  any  numb^' 
not  less  than  two : 

(7.)  The  liquidators  may,  without  the  sanction  of  the  Ck)urt,  exercise  all  powers 
by  this  Act  given  to  the  official  liquidator : 

(8.)  The  lic^uidators  may  exercise  the  powers  hereinbefore  given  to  the  Court  of 
settlmg  the  list  of  contributories  of  the  company,  and  any  list  so  settled 
shall  be  primd  facie  evidence  of  the  liability  oi  the  persons  named  therein 
to  be  contributories : 

(9.)  The  liquidators  may  at  any  time  after  the  passing  of  the  resolution  for 
winding-up  the  company,  and  before  they  have  ascertained  the  sufficiency 
of  the  assets  of  the  company,  call  on  all  or  any  of  the  contributories  for  the 
time  being  settled  on  the  list  of  contributories  to  the  extent  of  their  lia- 
bility to  pay  all  or  any  sums  they  deem  necessary  to  satisfy  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  winding 
it  up,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  and  the  liquidators  may  in  making  a  call  take  into  considera- 
tion the  probability  that  some  of  the  contributories  upon  whom  the  same  is 
made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the  same: 

(10.)  The  liquidiEitors  shall  pay  the  debts  of  the  company,  and  adjust  the  rights  of 
the  contributories  amongst  themselves. 

134.  Where  a  company  limit^  by  guarantee,  and  having  a  capital  divided  into 
shares,  is  being  wound  up  voluntarily,  any  share  capital  that  may  not  have  been 
called  up  shall  be  deemed  to  be  assets  of  the  company  and  to  be  a  specialty  debt 
due  from  each  member  to  the  company  to  the  extent  of  any  sums  that  may  be 
unpaid  on  any  shares  held  by  him,  and  payable  at  such  time  as  may  be  appointed 
by  the  liquidators. 

135.  A  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of  being 
wound  up  voluntarily,  may,  by  an  extraordinary  resolution,  delegate  to  its  creditos, 
or  to  any  committee  of  its  creditors,  the  power  of  appointing  bquidators  or  any  of 
them,  and  supplying  any  vacancies  in  the  appointment  of  liquidators,  or  may  by  a 
like  resolution  enter  into  any  arrangement  with  respect  to  tiie  powers  to  be  exer- 
cised by  the  liquidators,  and  tiie  manner  in  which  they  are  to  be  exercised ;  and  any 
act  done  by  the  creditors,  in  pursuance  of  such  delegated  power,  shall  have  tiko 
same  effect  as  if  it  had  been  done  by  the  company. 
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186.  Any  airaagement  entered  into  between  a  oompany  abont  to  be  wound  up  Arracgement 
voluntarily,  or  in  the  oourse  of  being  wound  up  yoluntflirily,  and  its  creditors,  shall  when  binding 
be  binding  on  the  company  if  sanctioned  by  an  extraordinary  resolution,  and  on  the  on  creditors, 
creditors  if  acceded  to  by  three-fourths  in  number  and  yalue  of  the  creditors,  sub-  p^  723 

ject  to  such  right  of  appeal  as  is  hereinafter  mentioned. 

187.  Any  creditor  or  contributory  of  a  company  that  has  in  manner  aforesaid  Power  of 
entered  into  any  arrangement  with  its  creditors  may,  within  three  weeks  from  the  creditor  or 
date  of  the  completion  of  such  arrangement,  ap]p^  to  the  Court  against  such  contributory 
arrangement,  and  the  Court  may  thereupon,  as  it  thinks  just,  amend,  yary,  or  to  appeal, 
oonfiim  the  same.  p.  723 

188.  Where  a  company  is  being  wound  up  voluntarily,  the  liquidators  or  any  Po-^jrer  for 
oontributoiy  of  the  company  may  applv  to  the  Court  in  England,  Ireland,  or  Scot-  liquidators  or 
land,  or  to  the  Lord  Ordinary  on  the  bills  in  Scotland,  in  time  of  vacation,  to  deter-  contributories 
mine  any  question  arising  in  the  matter  of  such  winding-up,  or  to  exercise,  as  j^  voluntary 
respects  the  enforcing  of  calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the  -^^ndinjr-UD  to 
powers  which  the  Court  might  exercise  if  the  company  were  being  wound  up  by  the  apply  ^ 
Court  ;^  and  the  Court  or  L^rd  Ordinary,  in  the  case  aforesaid,  if  satisfied  that  the  (^^jj^ 
determination  of  such  question,  or  the  required  exercise  of  power,  will  be  just  and       „ . ' 
beneficial,  may  accede,  wholly  or  partialljr,  to  such  application,  on  such  terms  and  P*  '^^ 
subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make  such  other  order, 
interlocutor,  or  decree  on  such  application  as  the  Court  thinks  lust. 

(Amended  hy  t,  26  0/  1900.    Jt  to  meaning  of  **  Court.''*  see  C.  iW.  XT,)  Act, 
1890,  88.  32  (2),  1.) 

189.  Where  a  company  is  being  wound  up  voluntarily  the  liquidators  may  from  Power  of 
time  to  time,  during  the  continuance  of  suck  winding-up,  summon  general  meetings  liquidators  to 
of  the  company  for  the  purpose  of  obtaining  the  sanction  of  the  company  by  special  call  general 
resolution  or  extraordinary  resolution,  or  for  any  other  purposes  they  think  fit ;  and  meeting. 

in  the  event  of  the  winding-up  continuing  for  more  than  one  year,  the  liquidators  p,  724 
shall  summon  a  general  meeting  of  the  company  at  the  end  of  the  first  year,  and  of 
each  succeeding  year  from  the  commencement  of  the  winding-up,  or  as  soon  there- 
after as  may  be  convenient,  and  shall  lay  before  such  meetinj^  an  accoimt  showing 
their  acts  and  dealings,  and  the  manner  in  which  the  winding-up  has  been  con- 
ducted during  the  preceding  year. 

140.  If  an^  vacancy  occurs  in  the  office  of  liquidators  appointed  by  the  company.  Power  to  fill 
by  death,  resignation,  or  otherwise,  the  company  in  general  meeting  may,  subject  up  vacancy  in 
to  any  arrangement  tiiey  may  have  entered  mto  with  their  creditors,  fill  up  such  liquidators, 
vacancy,  and  a  general  meeting  for  the  purpose  of  filling  up  such  vacancy  may  be  _   7gg 
convened  by  the  continuing  liquidators,  if  any,  or  by  any  contributory  of  the  com-  ^' 

pany,  and  shall  be  deemed  to  have  been  duly  held  if  held  in  manner  prescribed  by 
the  regulations  of  the  company,  or  in  such  other  manner  as  may,  on  application  by 
the  continuing  liquidator,  if  any,  or  by  any  contributory  of  the  company,  be  deter- 
mined by  the  Court. 

141.  If  from  any  cause  whatever  there  is  no  liquidator  acting  in  the  case  of  a  Power  of 
voluntary  winding-up,  the  Court  may,  on  the  application  of  a  contributory,  appoint  Court  to 

a  liauidator  or  bomdators;   the  Court  may  also,  on  due  cause  shown,  remove  appoint  liqui- 
any  liquidator,  and  appoint  another  liquidator  to  act  in  the  matter  of  a  voluntary  dators. 
winding-up.  p,  793 

{Af  to  Scotland,  8ee  Companies  Act,  1886,  8,  5.) 

142.  As  soon  as  the  affairs  of  the  company  are  fully  wound  up,  the  liquidators  Liquidators 
shall  make  up  an  account  showing  the  manner  in  which  such  winding-up  has  been  on  conclusion 
conducted,  and  the  property  of  the  company  disposed  of ;  and  thereupon  they  shall  of  winding-up 
call  a  general  meeting  of  tiie  company  for  the  purpose  of  having  the  account  laid  to  make  up 
b3fore  them,  and  hearing  any  explanation  that  may  be  given  by  the  liquidators  :  an  accoimt. 
the  meeting  shall  be  called  by  advertisement,  specifying  the  time,  place,  and  object  p.  791 

of  such  meeting ;  and  such  advertisement  shall  be  published  one  month  at  least 
previously  to  the  meeting,  as  respects  companies  registered  in  England  in  the 
London  Gazette,  and  as  respects  companies  registered  in  Scotland  in  the  Edinburgh 
Gazette,  and  as  respects  companies  registered  m  Ireland  in  the  Dublin  Gazette. 

148.  The  liquidators  shall  make  a  return  to  the  registrar  of  such  meeting  having  Liquidators 
been  held,  and  of  the  date  at  which  the  same  was  held,  and  on  the  expiration  of  to  report 
three  months  from  the  date  of  the  registration  of  such  return  the  company  shall  be  meeting  to 
deemed  to  be  dissolved :  if  the  liquidators  make  default  in  making  such  return  to  registrar, 
the  registrar,  they  shall  incur  a  penalty  not  exceeding  five  pounds  for  QX&ry  day  p.  792 
during  which  such  default  continues. 
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Power  to 
Court  to 
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dators in 
winding-up 
subject  to 
supervision, 
p.  796 

Effect  of  order 
of  Court  for 
winding-up 
subject  to 
supervision. 
p.  797 


144.  All  costs,  charge,  and  expenses  properly  inooired  in  the  T(>limtary 
winding-up  of  a  company,  including  the  remuneration  of  the  liquidators,  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 

145.  The  voluntary  winding-up  of  a  company  shall  not  be  a  bar  to  the  ri^t  of 
any  creditor  of  such  company  to  have  the  same  wound  up  by  the  Court,  if  the 
Court  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudioed  by  a  voluntary 
winding-up. 

146.  Where  a  company  is  in  course  of  being  wound  up  voluntarily,  and  pro- 
ceeding's are  taken  for  the  purpose  of  having  the  same  wound  up  by  the  Court,  the 
Court  may,  if  it  thinks  fit,  notwithstanding  that  it  makes  an  ordier  directing  the 
company  to  be  wound  up  by  the  Court,  provide  in  such  order  or  in  any  other  order 
for  the  adoption  of  all  or  any  of  the  proceeding's  taken  in  the  course  of  the  voluntary 
winding-up. 

Winding-up  tuiject  (o  the  8upervi$ion  of  the  Court, 

147.  When  a  resolution  has  been  passed  by  a  company  to  wind  up  Toluntarilr, 
the  Ciourt  may  make  an  order  directmg  that  the  voluntary  winding-up  should 
continue,  but  subject  to  such  supervision  of  the  Court,  and  with  sudh  hberty  for 
creditors,  contributories,  or  others  to  apply  to  the  Court,  and  g^enerally  upon  such 
terms  and  subject  to  such  conditions  as  the  Court  thinks  just. 

(As  to  Scotlandf  see  Companies  Aet,  1886,  s.  6.) 

148.  A  petition,  praying  wholly  or  in  part  that  a  voluntary  winding-up  should 
continue,  but  subject  to  the  supervision  of  the  Court,  and  which  winding-up  is 
hereinafter  referred  to  as  a  winding-up  subject  to  the  supervision  of  the  Court, 
shall,  for  the  purpose  of  giving  jurisdiction  to  the  Court  over  suits  and  actions,  be 
deemed  to  be  a  petition  for  windmg-up  the  company  by  the  Court. 

149.  The  Court  may,  in  determining  whetiier  a  company  is  to  be  wound  -up 
altogether  by  the  Court  or  subject  to  the  supervision  of  the  Court,  in  ihe  appcont- 
ment  of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the  wu^ing- 
up  subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or  contributories 
as  proved  to  it  by  any  sufficient  evidence,  and  may  direct  meeting's  of  the  creditors 
or  contributories  to  be  summoned,  held,  and  regxdated  in  such  manner  as  the  Court 
directs,  for  the  purpose  of  ascertaining  their  wi^es,  and  may  appoint  a  person  to  act 
as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the 
Court :  in  the  case  of  creditors,  regard  shall  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and  in  the  case  of  contributories  to  the  number  of  votes  oonfeored  om 
each  contributory  by  the  reg'nlations  of  the  company. 

{As  to  Scotland  J  see  Companies  Aet,  1886,  «.  6.) 

150.  Where  any  order  is  made  by  the  Court  for  a  winding-up  subject  to  the 
supervision  of  the  Court,  the  Court  may,  in  such  order  or  in  any  subsequent  order, 
appoint  any  additional  liquidator  or  liquidators ;  and  any  liquidators  so  appointed 
by  the  Court  shall  have  the  same  powers,  be  subject  to  the  same  obligations,  and 
in  all  respects  stand  in  the  same  position  as  if  they  had  been  appointed  by  the 
company :  the  Court  may  from  time  to  time  remove  any  liquidators  so  ^pointed 
by  tne  Court,  and  fill  up  any  vacancy  occasioned  by  such  removal,  or  by  death  or 
resig^nation. 

{As  to  Seotlandf  see  Companies  Act,  1886,  s,  5.) 

161.  Where  an  order  is  made  for  a  winding-up  subject  to  the  supervision  of  the 
Court,  the  liquidators  appointed  to  conduct  such  winding-up  may,  subject  to  any 
restrictions  imposed  by  the  Court,  exercise  all  their  powers,  without  the  sanction 
or  intervention  of  the  Court,  in  the  same  manner  as  if  the  company  were  being 
wound  up  altogether  voluntuily ;  but,  save  as  aforesaid,  any  order  made  by  tiM 
Court  for  a  winding-up  subject  to  the  supervision  of  the  Court,  shall  for  all 
piu^>06es,  including  tiie  staying  of  actions,  suits,  and  other  proceeding^  be  deemed 
to  be  an  order  of  the  Court  for  winding-up  the  company  by  the  Court,  and  shall 
confer  full  authority  on  the  Court  to  make  calls,  or  to  enforce  calls  made  by  the 
liquidators,  and  to  exercise  all  other  powers  which  it  might  have  exercised  if  an 
Older  had  been  made  for  winding-up  &e  company  alto^pether  by  the  Court ;  and  in 
the  construction  of  the  provisions  whereby  the  Court  is  empowered  to  direct  any 
act  or  thing  to  be  done  to  or  in  favour  of  the  official  liquidators,  the  expression 
official  liquidators  shall  be  deemed  to  mean  the  liquidators  conducting  the  winding- 
up  subject  to  the  supervision  of  the  Court. 
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152.  Where  an  order  has  heen  made  for  the  winding-iip  of  a  company  snbject  to  Appointment 
the  supervision  of  the  Comt,  and  such  order  is  afterwaros  superseded  by  an  order  in  certain 
directing  the  company  to  be  wound  up  compulsorily,  the  Court  may  in  such  last-  cases  of  volun- 
mentioned  order,  or  in  any  subsequent  order,  appoint  the  voluntary  liquidators  or  tary  liquida- 
any^  of  them,  either  provisionally  or  permanently,  and  either  witii  or  without  the  tors  to  office 
addition  of  any  other  persons,  to  be  official  liquidators.  of  official 

liquidators. 
Supplemental  JProvitionu  p.  797 

158.  Where  any  company  is  being  wound  up  by  the  Court  or  subject  to  the  IMspomtiona 
supervision  of  the  Court,  all  dispositions  of  the  property,  effects,  and  things  in  action  meacraf-S™? 
of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the  status  of  the  the  windio^-up 
members  of  the  company,  made  between  the  commencement  of  the  winding-up  and  avoided. 

the  order  for  winding-up,  shall,  unless  the  Court  otherwise  orders,  be  void.  See  Form  351, 

154.  Where  any  company  is  being  wound  up,  all  books,  accounts,  and  docu-  Ch.  XXXII. 
ments  of  the  company  and  ox  the  liquidators  shall,  as  between  the  contributories  of  Xhe  books  of 
the  company,  be  primd  faeie  evidence  of  the  truth  of  all  matters  purporting  to  be  the  company 
therein  recorded.  to  be  evidence. 

155.  Where  any  company  has  been  wound  up  under  this  Act,  and  is  about  to  be  p^  iq^ 
dissolved,  the  books,  accounts,  and  documents  of  the  company  and  of  the  liqui-  ^'  ^    il*         1 
dators  may  be  disposed  of  in  the  following  way ;  that  is  to  say,  where  the  company  "^JJP.v^*^^*^***^ 
Jias  been  wound  up  by  or  subject  to  the  supervision  of  the  Court,  in  such  way  as  *^*  dooks, 

the  Court  directs,  and  where  ttie  company  has  been  wound  up  voluntarily,  in  such  aoooi^ts,  and 
way  as  the  company  by  an  extraordinary  resolution  directs ;  but  after  the  lapse  of  documents  of 
five  years  from  the  date  of  such  dissolution,  no  responsibility  shall  rest  on  the  ^^^  company, 
company  or  the  liquidators,  or  any  one  to  whom  the  custody  of  such  books,  Ch.  LI. 
accounts,  and  documents  has  been  committed,  by  reason  that  the  same  or  any  of 
them  cannot  be  made  forthcoming  to  any  party  or  parties  claiming  to  be  interested 
therein. 

156.  Where  an  order  has  been  made  for  winding-up  a  company  by  the  Court  or  InspectioD  of 
subject  to  the  supervision  of  the  Court,  the  Court  may  make  such  order  for  the  in-  booki*. 
speotion  by  the  creditors  and  contributories  of  the  company  of  its  books  and  papers  p.  164 

as  the  Court  thinks  just,  and  any  books  and  papers  in  the  possession  of  the  com- 
pany may  be  inspected  by  creditors  or  contributories  in  conformity  with  the  order 
of  the  Court,  but  not  further  or  otherwise. 

^  157.  Any  person  to  whom  anything  in  action  belongfing  to  the  company  is  as-  Power  of 
signed  in  pursuance  of  this  Act  may  bring  or  defend  any  action  or  suit  relating  to  assignee  to 
such  thing  in  action  in  his  own  name.  sue. 

168.  In  the  event  of  any  company  being  wound  up  under  this  Act,  all  debts  Debts  of  all 
payable  on  a  contingency,  and  all  claims  against  the  company,  present  or  future,  descripfcions 
certain  or  contingent,  ascertained  or  soundii^  only  in  damages,  shall  be  admissible  to  be  proved, 
to  proof  against  the  company,  a  just  estimate  being  made,  so  far  as  is  possible,  of       ^g 
the  value  of  all  such  debts  or  dauns  as  may  be  subject  to  any  contingency  or  sound  ^* 
only  in  damages,  or  for  some  other  reason  do  not  bear  a  certain  value. 
{At  to  imolvent  eompaniet,  9$e  Jud,  Act,  1875,  «.  10.) 

159.  The  liquidators  may,  with  the  sanction  of  the  Court,  where  the  company  is  General 
being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the  Court,  and  with  scheme  of 
the  sanction  of  an  extraordinary  resolution  of  the  company  where  the  company  is  liquidation 
being  wound  up  altogfether  voluntarily,  pay  any  classes  of  creditors  in  full,  or  make  may  be  sanc- 
such  compromise  or  other  arrangement  as  the  Hquidators  may  deem  expedient  with  tioned. 
creditors  or  persons  claiming  to  be  creditors,  or  persons  having  or  alleging  them-  p,  040 
selves  to  have  any  daim,  present  or  future,  certain  or  contingent,  ascertained  or 

sounding  only  in  damages  against  the  company,  or  whereby  the  company  may  be 
rendered  liable. 

{Amended  by  C,  {JF.  U.)  Act,  1890,  t.  12.) 

160.  The  liquidators  may,  with  the  sanction  of  the  Court  where  the  company  is  Power  to 
being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the  Court,  and  with  compromiso. 
the  sanction  oi  an  extraordinary  resolution  of  the  company  where  the  company  is  ci^,  XLVI. 
being  wound  up  altog^her  voluntarily,  compromise  all  calls  and  liabilities  te  calls, 

debts,  and  liabilities  capable  of  resulting  in  debts,  and  all  claims,  whether  present 
or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  subsist- 
ing or  supposed  to  subsist  between  the  company  and  any  contributory  or  alleged 
contributory,  or  other  debtor  or  person  apprenending  liability  to  the  company,  and 
all  Questions  in  any  way  relating  to  or  affecting  the  assets  of  the  company  or  the 
winding-up  of  the  oompany,  upon  t^e  receipt  ot  such  sums,  payable  at  sudi  times, 
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and  generally  upon  such  terms  as  may  be  agreed  upon,  with  power  for  the  ]iq[ai- 
dators  to  take  any  security  for  the  discharge  of  such  debts  or  liabilities,  and  to  gire 
Complete  disdiarges  in  respect  of  all  or  any  such  calls,  debts,  or  liabilities. 
{Amended by  0.  (JT,  U.)  Act,  1890,  «.  12.) 

161.  Where  any  company  is  proposed  to  be  or  is  in  the  course  of  being  wound 
up  altogether  voluntarily,  and  the  whole  or  a  portion  of  its  business  or  pn»eriy 
is  proposed  to  be  transferred  or  sold  to  another  company,  the  liquidators  m  thie 
first-mentioned  company  may,*  with  the  sanction  of  a  special  resolution  of  the  com- 
pany by  whom  they  were  appointed,  conferring  either  a  general  authority  <m  the 
liquidators,  or  an  authority  in  respect  of  any  particular  arrangement,  reoeiTe  in 
compensation  or  part  compensation  for  such  transfer  or  sale  shares,  policies,  or 
other  like  interests  in  such  other  company,  for  the  purpose  of  distribution  amongst 
the  members  of  the  company  being  wound  up,  or  may  ent^  into  any  oth^  arrange- 
ment whereby  the  members  of  the  oompanv  being  wound  up  may,  in  lieu  of 
receiving  cash,  shares,  policies,  or  other  like  interests,  or  in  addition  thereto, 
participate  in  the  profits  of  or  receive  any  other  benefit  from  the  purchasing  com- 
pany ;  and  any  sale  made  or  arrangement  entered  into  by  the  liquidatorB^  in 
pursuance  of  this  section  shall  be  binding  on  the  members  oi  the  company  being 
wound  up ;  subject  to  this  proviso,  that  if  any  member  of  the  company  being  wound 
up  who  has  not  voted  in  favour  of  the  specoal  resolution  passed  by  the  company 
of  which  he  is  a  member  at  either  of  the  meeting^  held  for  j^aasing  the  same 
expresses  his  dissent  from  any  such  special  resolution  in  writmg  addressed  to 
the  liquidators  or  one  of  them,  and  left  at  the  registered  office  A  the  company 
not  later  than  seven  days  after  the  date  of  the  meeting  at  which  such  special 
resolution  was  passed,  su^  dissentient  member  may  require  the  liquidators  to  do  one 
of  the  following  things  as  the  liquidators  may  prefer ;  that  is  to  saj,  either  to 
abstain  from  carrying  such  resolution  into  effect,  or  to  purchase  the  interest  held 
by  such  dissentient  member  at  a  price  to  be  determined  in  manner  hereinafter  men- 
tioned, such  purchase-money  to  be  paid  before  the  company  is  dissolved,  and  to 
be  raised  by  the  liquidators  in  such  manner  as  may  be  detennined  by  meoial 
resolution :  no  special  resolution  shall  be  deemed  invalid  for  the  purpoeea  oi  this 
section  by  reason  that  it  is  passed  anteoedentl^  to  or  concurrently  with  any  resolu- 
tion for  winding-up  the  company,  or  for  appointing  liquidators ;  but  if  an  order  be 
made  within  a  year  for  wincUng-up  the  company  by  or  subject  to  the  supervidon 
of  the  Court,  such  resolution  shall  not  be  of  any  validity  unless  it  is  sanctioned 
by  the  Court. 

162.  The  price  to  be  paid  for  the  purchase  of  the  interest  of  any  dissentient 
member  may  be  determined  by  agreement,  but  if  the  parties  dispute  about  the  s 


Power  of 
Court  to 


such  dispute  shall  be  settled  by  arbitration,  and  for  tne  purposes  of  such  arbitration 
the  provisions  of  **  The  Companies  Clauses  Consolidation  Act,  1845,*'  with  reepeotto 
the  settlement  of  disputes  by  arbitration,  shall  be  incorporated  with  this  Act ;  and 
in  the  construction  of  such  provisions  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  *  *  the  company  *'  shall  mean  the  company  that  is  being  wound  ap,  and  any 
appointment  by  the  said  incorporated  provisions  directed  to  be  made  under  the  band 
of  the  secretary,  or  any  two  of  the  directors,  may  be  made  under  the  hand  of  the 
liquidator,  if  only  one,  or  any  two  or  more  of  the  liquidators  if  more  than  one. 

163.  Where  any  company  is  being  wound  up  by  the  Court,  or  subject  to  the 
supervision  of  the  Court,  any  attachment,  sequestration,  distress,  or  execution  put 
in  force  against  the  estate  or  effects  of  the  company  after  the  commencement  of  the 
winding-up  shall  be  void  to  all  intents. 

164.  Any  such  conveyance,  mortgage,  delivery  of  goods,  payment,  execution,  or 
other  act  relating  to  property  as  would,  if  made  or  done  by  or  against  any  iiMii- 
vidual  trader,  be  deemed;  in  the  event  of  his  bankruptcy,  to  have  been  ma^  or 
done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such  trader,  shall, 
if  made  or  done  by  or  against  any  company,  be  deemed,  in  the  event  of  sudi  com- 
pany being  wound  up  under  this  Act,  to  have  been  made  or  done  by  way  of  nndne 
or  iraudulent  preference  of  the  creditors  of  such  company,  and  shall  be  invalid 
accordingly ;  and  for  the  purposes  of  this  section  the  presentation  of  a  petition  for 
winding-up  a  company  shall,  in  the  case  of  a  company  being  wound  up  by  Uie 
Court  or  subject  to  the  supervision  of  the  Court,  and  a  resolution  for  winding-up 
the  company  shall,  in  the  case  of  a  voluntary  winding-up,  be  deemed  to  oorreepond 
with  the  act  of  bankruptcy,  in  the  case  of  an  individual  trader ;  and  any  conveyance 
or  aj^sigmncnt  made  by  any  company  formed  under  this  Act  of  all  its  estate  and 
effects  to  trustees  for  the  benefit  of  all  its  creditors  shall  be  void  to  all  intents. 

165.  Where  in  the  course  of  the  tvitiding-up  of  any  company  under  this  Act,  it  appears 
that  any  past  or  present  director,  manayer,  ojicial  or  other  liquidator,  or  any  ^eer  of 
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iuch  company,  has  miaappUed  or  retained  in  his  own  hands,  or  become  liable  or  accountable 
for  any  moneys  of  the  eotnpany,  or  been  yuilty  of  any  misfeasance  or  breach  of  trust  in  damages 
relation  to  the  company y  the  Court  may,  on  the  application  of  any  liquidatory  or  of  any  against  delin- 
ereditor  or  contributory  of  the  company,  notwithstanding  that  the  offence  is  one  for  which  quent  direo- 
ihe  offender  is  criminally  respofisiblCf  examine  into  the  conduct  of  such  director,  manager,  tors  and 
or  other  officer,  and  compel  him  to  repay  any  moneys  so  misapplied  or  retained,  or  for  which  officers. 
he  has  become  liable  or  accountable,  together  with  interest  after  such  rate  as  the  Court 
thinks  Just,  or  to  contribute  such  sums  of  mmey  to  the  assets  of  the  company  by  way  of 
compensation  in  respect  of  such  misapplication,  retainer,  misfeasance,  or  breach  of  trust, 
as  the  Court  thinks  just. 

{Repealed  as  to  England  and  Wales  by  C.  {JF,  U.)  Jet,  1890,  s.  33,  andrepUtced 
by  s.  10.) 

166.  If  any  director,  officer,  or  contributory  of  any  company  wound  up  under  Penalty  on 
this  Act  destroys,  mutilaten,  alters,  or  falsines  any  books,  papers,  writings,  or  falsification 
securities,  or  makes  or  is  privy  to  the  making  of  any  false  or  fniudulent  entry  in  of  books, 
any  register,  book  of  account,  or  other  document  belonging  to  the  company  with 

intent  to  defraud  or  deceive  any  person,  every  person  so  offending  shall  Ibe  aeemed 
to  be  guilty  of  a  misdemeanor,  and  upon  being  convicted  shall  bo  liable  to  imprison- 
ment for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

167.  "Where  any  order  is  made  for  winding-up  a  company  by  the  Court  or  Prosecution 
subject  to  the  supervision  of  the  Court,  if  it  appear  in  the  course  of  such  winding-  of  delinquent 
up  that  any  past  or  present  director,  manager,  officer,  or  member  of  such  company  directors  in 
has  been  guilty  of  any  offence  in  relation  to  the  company  for  which  ho  is  criminally  the  case  of 
responsible,  the  Court  may,  on  the  application  of  any  person  interested  in  sum  winding-up 
winding-up,  or  of  its  own  motion,  direct  the  official  liquidators,  or  the  liquidators  by  Court, 
.(as  the  case  may  be),  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such  Form  590 
offence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the 

company. 

lo8.  Where  a  company  is  being  wound  up  altogether  voluntarily,  if  it  appear  Prosecution 
to  the  liquidators  conducting  such  winding-up  that  any  past  or  present  director,  of  delinquent 
manager,  officer,  or  member  of  such  company  has  been  guilty  of  any  offence  in  directors,  &c. 
relation  to  the  company  for  which  he  is  criminally  responsible,  it  sh^  be  lawful  in  case  of 
for  the  liquidators,  with  the  previous  sanction  oi  the  Court,  to  prosecute  such  voluntary 
offender,  and  all  expenses  properly  incurred  by  them  in  such  prosecution  shall  be  winding-up. 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities.  Form  667 

169.  If  any  person,  upon  any  examination  upon  oath  or  affirmation  authorized  -p      |.      . 
under  this  Act,  or  in  any  affidavit,  deposition,  or  solemn  affirmation  in  or  about  the  P^^ltj  of 
winding-up  of  any  company  under  this  Act,  or  otherwise  in  or  about  any  matter  P^rj^UT* 
arising  under  this  Act,  wilfully  and  corruptly  gives  false  evidence,  he  shall,  upon 
conviction,  be  liable  to  the  penalties  of  wilful  perjury. 

Power  of  Courts  to  make  Rules, 

170.  [Power  of  Lord  Chanoellor  of  Great  Britain  to  make  rules.] 

(Extended  by  Companies  Act,  1867,  «.  20 ;  but  repealed  by  8.  Z.  E.  Act,  1881.) 

171.  In  Scotland  the  Court  of  Session  may  make  such  rules  concerning  the  mode  Power  of 
of  winding-up  as  may  be  necessaiy  by  Act  of  Sederunt ;  but,  until  such  rules  are  Court  of 
made,  the  general  practice  of  the  Court  of  Session  in  suits  pending  in  such  Court  Session  in 
shall,  so  far  as  the  same  is  applicable,  and  not  inconsistent  with  this  Act,  apply  to  Scotland  to 
all  proceedings  for  winding-up  a  company,   and  official  liquidators  shall  in  all  make  rules, 
respects  be  considered  as  possessing  the  same  powers  as  any  trustee  on  a  bankrupt 

estate. 

[Extended  by  Companies  Act,  1867,  s,  20.) 

172.  [Power  to  make  rules  in  Stannaries  Court.] 

(Extended  by  Companies  Act,  1867,  «.  20 ;   but  repealed  by  Stannaries  Act, 
1896,  s.  6.) 
178.  In  Ireland  the  Lord  Chancellor  of  Ireland  may,  as  reroects  the  winding-up  Power  of  Lord 
of  companies  in  Ireland,  with  the  advice  and  consent  of  the  Master  of  the  Rolls  in  Chancellor  of 
Ireland,  exercise  the  same  power  of  making  rules  as  is  by  this  Act  hereinbefore  Ireland  to 
given  to  tiie  Lord  Chancellor  of  Great  Britain ;  but  until  such  rules  are  made  the  make  rules, 
general  practice  of  the  Court  of  Qiancery  in  Ireland,  including  the  practice  hitherto 
in  use  in  Ireland  in  winding-up  companies,  shall,  so  far  as  the  same  is  applicable 
and  not  inconsistent   with  this  Act,  apply  to  aU  proceedings  for  windmg-up  a 
oompany. 

(Extended  by  Companies  Act,  1867,  «.  20.) 
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PARTY. 

REOisrBATioN  Officb. 

Gonstitntion         174.  The  registration  of  oompanies  imder  this  Act  shall  be  oondaoted  as  IoIIowb  ; 
of  registration  (that  is  to  say,) 

office.  (1.)  The  Board  of  Trade  may  from  time  to  time  appoint  such  registrars,  assistuit 

registrars,  clerks,  and  servants  as  they  may  think  necessary  for  the  regis- 
tration of  companies  nnder  this  Act,  and  remove  them  at  pleasnre : 

(2.)  The  Board  of  Trade  may  make  such  regolations  as  they  think  fit  with  respect 
to  the  duties  to  be  performed  by  any  such  registrars,  assistant  registrars, 
clerks,  and  servants  as  aforesaid : 

(3.)  The  Board  of  Trade  may  from  time  to  time  determine  the  places  at  which 
offices  for  the  reg^istration  of  companies  are  to  be  established,  so  that  there 
be  at  all  times  maintained  in  each  of  the  three  parts  of  the  United  Kingdom 
at  least  one  such  office,  and  that  no  company  shall  be  registered  except  at 
an  office  within  that  part  of  the  United  Kingdom  in  which  by  the  memo- 
randum of  association  the  registered  office  of  the  company  is  declared  to  be 
established ;  and  the  Board  may  require  that  the  registrar's  office  of  the 
Court  of  the  Vice-Warden  of  the  Stannaries  shall  be  one  of  the  offices  for 
the  registration  of  companies  formed  for  working  mines  within  the  juris- 
diction of  the  Court : 

(4.)  The  Board  of  Trade  ma^  from  time  to  time  direct  a  seal  or  seals  to  be  pre- 
pared for  the  authentication  of  any  documents  required  for  or  connected 
with  the  registration  of  companies : 

(6.)  Every  person  may  inspect  the  documents  kept  bvthe  Registrar  of  Joint  Stodic 
Companies ;  and  there  shall  be  paid  for  such  inspection  such  fees  as  may 
be  appointed  by  the  Board  of  Trade,  not  exceeding  one  Hhilling  for  each 
inspection ;  and  any  person  may  require  a  certificate  of  the  incorporation 
of  any  company,  or  a  copy  or  extract  of  any  other  document  or  any  part  of 
any  other  document  to  be  certified  by  the  registrar ;  and  there  snail  be 
paid  for  such  certificate  of  incorporation,  certified  copy,  or  extract  such  fees 
as  the  Board  of  Trade  may  appoint,  not  exceeding  five  shillings  far  the 
certificate  of  incorporation,  and  not  exceeding  sixpence  for  eadi  folio  of 
such  copy  or  extract,  or  in  Scotland  for  each  sheet  of  two  hundred  words : 

(6.)  The  existing  reg^istrar,  assistant  registrars,  derks,  and  other  officers  and 
servants  in  the  office  for  the  registration  of  joint  stock  companies  shall, 
during  the  pleasure  of  the  Board  of  Trade,  hold  the  offices  and  reoeiye  the 
salaries  hitherto  held  and  received  by  them,  but  they  shall  in  the  execntkin 
of  their  duties  conform  to  any  reg^ulations  tiiat  may  be  issued  by  the  Board 
of  Trade  : 

(7.)  There  shall  be  paid  to  any  registrar,  assistant  registrar,  derk,  or  sexrant 
that  may  hereafter  be  em^oyed  in  the  registration  of  joint  stock  oom- 

Sanies  such  salary  as  the  Board  of  Trade  may,  with  the  sanction  of  the 
^mmissioners  of  the  Treasury,  direct : 
(8.)  Whenever  any  act  is  herein  directed  to  be  done  to  or  by  the  Registrar  of 
Joint  Stock  Companies,  such  act  shall  until  the  Board  of  Trade  otherwise 
directs,  be  done  m  England  to  or  by  the  existing  Registrar  of  Joint  Stodc 
Companies,  or  in  his  akbeence  to  or  by  such  person  as  the  Board  of  Trade 
may  for  the  time  being  authorize;  in  Scotland  to  or  by  the  existrng 
Registrar  of  Joint  Stock  Companies  in  Scotland ;  and  in  Ireland  to  or  1^ 
the  existing  Assistant  Registrar  of  Joint  Stock  Companies  for  Ireland,  or 
by  such  person  as  the  Boud  of  Trade  may  for  the  time  being  authorize  in 
Scotland  or  Ireland,  in  the  absence  of  the  registrar ;  but  in  the  event  of  the 
Board  of  Trade  altering  the  constitution  of  the  existing  registry  office,  such 
act  shall  be  done  to  or  by  such  officer  or  offioers  and  at  sudi  place  or  places 
with  reference  to  the  local  situation  of  the  registered  offices  of  the  com- 
panies to  be  registered  as  the  Board  of  Trade  may  appoint. 

PART  VI. 

Appuoation  of  Act  to  Companies  bbqistkbed  x7in>EB  thb  Jonrr  Sioox 
Companies  Acts. 

Definition  of         175.  The  expression  **  Joint  Stock  Companies  Acts"  as  used  in  this  Act  shaQ 
Joint  Stock       mean  *'  The  Jomt  Stock  Companies  Act,  1856,"  **  The  Joint  Stock  Companies  Acts, 
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1856,  1857,"  **The  Joint  Stock  Banking  Companies  Act,  1857,"  and  <*The  Act  Companies 
to  enable  Joint  Stock  Banking  Companies  to  be  fonned  on  the  Pnnoiple  of  Limited  Acts. 
Liability,"  or  any  one  or  more  of  so^  Acts,  as  the  case  may  require ;  but  shall  not 
include  the  Act  passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty, 
chapter  one  hundred  and  ten,  and  intituled  **  An  Act  for  the  Begistration,  £icor- 
poration,  and  Regulation  of  Joint  Stock  Companies." 

176.  Subject  as  hereinafter  mentioned,  this  Act,  with  the  exception  of  Table  A.  Application  of 
in  the  first  Schedule,  shall  apply  to  companies  formed  and  reg^istered  under  the  said  Act  to  corn- 
Joint  Stock  Companies  Acts,  or  any  of  them,  in  the  same  manner  in  the  case  of  a  panics  formed 
limited  company  as  if  such  company  had  been  formed  and  registered  under  this  Act  under  Joint 
as  a  company  limited  by  shares,  and  in  the  case  of  a  company  other  than  a  limited  Stock  Com- 
company  as  if  such  company  had  been  formed  and  registered  as  an  unlimited  com-  panies  Acts, 
pany  under  this  Act,  with  this  qualification,  that  wherever  reference  is  made  p^  ^9 
expressly  or  impliedly  to  the  date  of  registration,  such  date  shall  be  deemed  to  refer  ^' 

to  the  date  at  which  such  companies  were  respeotiyely  registered  under  the  said 
Joint  Stock  Companies  Acts  or  any  of  them,  and  the  power  of  altering  regulations 
by  special  resolution  given  by  this  Act  shall,  in  the  case  of  any  company  fonned 
and  registered  under  the  said  Joint  Stock  Companies  Acts  or  any  of  them,  extend 
to  altering  any  provisions  contained  in  the  Table  marked  B.  annexed  to  **■  The  Joint 
Stock  Companies  Act,  1856,'*  and  shall  also  in  the  case  of  an  unlimited  company 
formed  and  registered  as  Ifist  aforesaid  extend  to  altering  any  regulations  relating 
to  the  amount  of  capital  or  its  distribution  into  shares,  notwithstanding  such 
regulations  are  contained  in  the  memorandum  of  association. 

177.  This  Act  shall  apply  to  companies  registered  but  not  formed  under  the  said  Application  of 
Joint  Stock  Companies  Acts  or  any  of  them,  in  the  same  manner  as  it  is  hereinafter  Act  to  com- 
dedared  to  apply  to  companies  registered  but  not  formed  under  this  Act,  with  this  panies  regis- 
qualification,  that  wherever  reference  is  made  expressly  or  impliedly  to  the  date  of  tered  under 
registration,  such  date  ^all  be  deemed  to  refer  to  the  date  at  which  such  companies  Joint  Stock 
were  respectively  registered  under  the  said  Joint  Stock  Companies  Acts  or  any  of  Companies 
them.  Acts. 

178.  Any  compwiy  registered  under  the  said  Joint  Stock  Companies  Acts  or  anv  Mode  of  trans- 
of  them  may  cause  its  shares  to  be  transferred  in  manner  hitherto  in  use,  or  in  such  fo^^g  ghares* 
other  manner  as  the  company  may  direct. 


PART  vn. 

CoXPAiriBS  AXTTHOBIZED  TO  BBGIBTJSB  T7NDKB  THIS  ACfT. 

179.  The  following  regulations  shall  be  observed  with  respect  to  the  registration  Regulations 
of  comDanies  under  this  part  of  this  Act ;  ^that  is  to  say,)  as  to  registra- 

(1.)  No  company  having  the  liability  of  its  members  limited  by  Act  of  Parliament  tion  of  exist- 
or  letters  patent,  and  not  being  a  joint  stock  company  as  hereinafter  defined,  Ing  oom- 
shall  reg^ister  under  this  Act  in  pursuance  of  this  part  thereof :  panies. 

(2.)  No  company  having  the  liability  of  its  members  limited  by  Act  of  Parliament 
or  by  letters  patent  shall  reg^ister  under  this  Act  in  pursuance  of  this  part 
thereof  as  an  unlimited  company,  or  as  a  company  limited  by  guarantee : 

(3.)  No  company  that  is  not  a  joint  stock  company  as  hereinafter  denned  shall  in 
pursuance  of  this  part  of  this  Act  register  under  this  Act  as  a  company 
umited  by  shares : 

(4.)  No  company  shall  reg^ister  under  this  Act  in  pursuance  of  this  part  thereof 
unless  an  assent  to  ite  so  registering  is  g^ven  by  a  majority  oi  such  of  ite 
members  as  may  be  present,  personally  or  by  proxy,  in  cases  where  proxies 
are  allowed  by  the  regnilations  of  the  company,  at  some  general  meeting 
summoned  for  the  purpose : 

(5.)  Where  a  company  not  having  the  liability  of  ite  members  limited  by  Act  of 
Parliament  or  letters  patent  is  about  te  register  as  a  limited  company,  the 
majority  required  to  assent  as  aforesaid  shall  consist  of  not  less  than  three- 
fourths  of  the  members  present,  personally  or  by  proxy,  at  such  last- 
mentioned  g^eral  meeting : 

(6.)  Where  a  company  is  about  to  register  as  a  company  limited  by  guarantee, 
the  assent  to  ite  being  so  registered  shall  be  accompanied  by  a  resolution 
declaring  that  each  member  undertakes  to  contribute  to  the  asseto  of  the 
company,  in  the  event  of  the  same  being  wound  up,  during  the  time  that 
he  is  a  member,  or  within  one  year  afterwards,  for  payment  of  the  debto 
and  liabilities  of  the  company  contracted  before  the  time  at  which  he 
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ceased  to  be  a  member,  and  of  the  costs,  charges,  and  expenses  of  windingp- 
up  the  company,  and  for  the  adjustment  of  the  rights  of  the  oontributoties 
amongst  themselves,  such  amount  as  may  be  required,  not  exceeding  a 
specified  amount. 
In  computing  any  majority  under  this  section  when  a  poll  is  demanded  regard  shall 
be  had  to  the  nimiber  of  votes  to  which  each  member  is  entitled  according  to  the 
regulations  of  the  company  of  which  he  is  a  member. 
Companies  180.  With  the  above  exceptions,  and  subject  to  the  foregoing  regulations,  every 

capable  company  existing  at  the  time  of  the  commencement  of  this  Act,  including  any  com- 

of  being  pany  registered  imder  the  said  Joint  Stock  Companies  Acts,  consisting  of  seven  or 

registered.         more  members,  and  any  company  hereafter  formed  in  pursuance  of  any  Act  of  Par- 
liament other  than  this  Act,  or  of  letters  patent,  or  being  a  oompany  engaged  in 
working  mines  within  and  subject  to  the  jurisdiction  of  the  Stannaries,  or  being 
otherwise  duly  constituted  by  law,  and  consisting  of  seven  or  more  members,  may 
at  any  time  hereafter  register  itself  under  this  Act  as  an  unlimited  oompany,  or  a 
company  limited  by  shares,  or  a  company  limited  by  guarantee ;   ana  no  rach 
registration  shall  be  invalid  by  reason  that  it  has  taken  place  with  a  view  to  the 
company  being  wound  up. 
Definition  of         Ibl.  For  the  purposes  of  this  part  of  this  Act,  so  far  as  the  same  relates  to  the 
joint  stock         description  of  companies  empowered  to  register  as  companies  limited  by  shares,  a 
company.  joint  stock  company  shall  be  deemed  to  be  a  company  having  a  permanent  paid-np 

or  nominal  capital  of  fixed  amount,  divided  into  shares,  also  of  fixed  amount,  or 
held  and  transferable  as  stock,  or  divided  and  held  partly  in  one  way  and  partly  in 
the  other,  and  formed  on  the  principle  of  having  for  its  members  the  holders  of 
shares  in  such  capital,  or  the  holders  of  such  stock,  and  no  other  persons ;  and  each. 
company  when  registered  with  limited  liability  under  this  Act  shall  be  deemed  to  be 
a  company  limited  by  shares. 

182.  Proviso  as  to  banking  company.     {Repealed  by  Companies  jiet,  1879,  $.  6.) 
Requisitions  188.  Previously  to  the  registration  in  pursuance  of  this  part  of  this  Act  of  any 

for  regn'stra-      joint  stock  company  there  shall  be  delivered  to  the  registrar  the  following  docn- 
tion  by  com-     ments ;  (that  is  to  say,) 

panies.  (!•)  -^  ^^  showing  the  names,  addresses,  and  oocupationB  of  all  persons  idio  on  a 

day  named  in  such  list,  and  not  being  more  than  six  dear  days  before  the 
day  of  registration,  were  members  of  such  company,  with  the  addition  of 
the  shares  held  by  such  x>ersons  respectively,  distmguishing,  in  cases  where 
such  shares  are  numbered,  each  share  by  its  numb^ : 
(2.)  A  copy  of  any  Act  of  Parliament,  royal  charter,  letters  patent,  deed  of  settle- 
ment, contract  of  copartnery,  cost  book  regulations,  or  other  instrument 
constituting  or  regulating  the  company : 
(3.)  If  any  such  joint  stock  oompany  is  intended  to  be  registered  as  a  limited  com- 
pany, the  above  list  and  copy  shall  be  accompanied  by  a  statement  specify- 
ingthe  following  particulars ;  (that  is  to  say,) 

OThe  nommal  capital  of  the  oompany  and  the  number  of  shares  into  whidi 
it  is  divided : 
The  number  of  shares  taken  and  the  amount  paid  on  each  share : 
The  name  of  the  oompany,  with  the  addition  of  the  word  **  limited  "  aa 
the  last  word  thereof : 

With  the  addition,  in  the  case  of  a  company  intended  to  be  registered  as 
a  oompany  limited  by  guarantee,  of  the  resolution  declaring  the  amount  of 
the  ^{uarantee. 
Requisitions  184.  Previously  to  the  registration  in  pursuance  of  this  part  of  this  Act  of  any 
for  registra-  oompany  not  being  a  joint  stock  company  there  shall  be  delivered  to  the  registrsr  a 
tion  by  exist-  list  lowing  the  names,  addresses,  and  occupations  of  the  directors  or  other  managers 
ing  company  (if  any)  of  the  company,  also  a  copy  ol  any  Act  of  Parliament,  letters  patent.  Seed 
not  being  a  of  settlement,  conh-act  of  copartnery,  cost  book  regulations,  or  other  instrument 
joint  stock  constituting  or  regulating  the  company,  with  the  addition,  in  the  case  of  a  company 
company.  intended  to  be  registered  as  a  oompany  limited  by  guarantee,  of  the  reeohition 

dedaringthe  amount  of  guarantee. 
Power  for  185.  Where  a  joint  stock  company  authorized  to  register  under  this  Act  has  had 

existing  the  whole  or  any  portion  of  its  capital  converted  into  stock,  such  company  shall,  as 

company  to  the  capital  so  converted,  instead  of  delivering  to  the  registrar  a  statement  of 

to  register  shares,  deliver  to  the  rcg^trar  a  statement  of  the  amount  of  stock  belonging  to  the 
amount  of  company,  and  the  names  of  the  persons  who  were  holders  of  such  stock,  on  some 
stock  instead  day  to  be  named  in  the  statement,  not  more  than  six  dear  days  before  the  day  of 
of  shares.  registration. 

Authentica-  186.  The  lists  of  members  and  directors  and  any  other  particulars  relating  to 

tion  of  state-     ^®  oompany  hereby  required  to  be  delivered  to  the  registrars  shall  be  verified  by  a 
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declaration  of  the  directors  of  the  company  deliTermg'  the  same,  or  any  two  of  them,  ments  of 
or  of  any  two  other  principal  officers  oi  the  company,  made  in  pvursoance  of  the  Act  existing 
passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  WiUiam  the  Fourth,  companies, 
chapter  sixty-two. 

1B7.  The  registrar  may  require  such  evidence  as  he  thinks  necessary  for  the  Begistrarmay 
purpose  of  satisfying  himself  whether  an  existing  company  is  or  not  a  joint  stock  require  eri- 
company  as  hereinbefore  defined.  denoe  as  to 

188.  Eyery  banking  company  existing  at  the  date  of  the  passing  of  this  Act  nature  of 
which  r^^isters  itself  as  a  limited  company  shall,  at  least  thirty  days  previous  to  company, 
obtaining  a  certificate  of  reg^istration  with  limited  liability,  give  notice  timt  it  is  Qn  registra- 
intended  so  to  register  the  same  to  every  person  and  partnei^iip  firm  who  have  a  tion  of  bank- 
banking  account  with  the  company,  and  such  notice  shall  be  gfiven  either  by  deliver-  {j^g  company 
ing  the  same  to  such  person  or  firm,  or  leaving  the  same  or  putting  the  same  into  -^^ith  limited 
the  post  addressed  to  him  or  them  at  such  address  as  shall  have  been  last  communi-  Habilitv  notice 
cated  or  otherwise  become  known  as  his  or  their  address  to  or  by  the  company ;  and  to  be  given  to 
in  case  the  company  omits  to  give  any  such  notice  as  is  hereinbefore  required  to  be  customers, 
given,  then  as  between  the  company  and  the  person  or  persons  only  who  are  for  the 

time  being  interested  in  the  account  in  respect  of  which  such  notice  ought  to  have 
been  given,  and  so  far  as  respects  such  account  and  all  variations  thereof  down  to 
the  time  at  which  such  notice  shall  be  griven,  but  not  further  or  otherwise,  the  cer- 
tificate of  registration  with  limited  liability  shall  have  no  operation. 

189.  No  lees  shall  be  charged  in  respect  of  the  registration  in  pursuance  of  this  Exemption  of 
part  of  this  Act  of  any  company  in  cases  where  such  company  is  not  registered  as  a  certain  com- 
umited  company,  or  where  previously  to  its  being  reg^t^ed  as  a  limited  company  panics  from 
the  liability  of  the  shareholders  was  limited  by  some  other  Act  of  Parliament  or  by  payment  of 
letters  patent.  fees. 

190.  Any  company  authorized  by  this  part  of  this  Act  to  register  with  limited  Powcr  to  corn- 
liability  shall,  for  the  purpose  of  obteining  registration  with  limited  liability  change  pany  to  change 
its  name,  by  adding  thereto  the  word  "  limited."  name. 

191.  Upon  compliance  vnth  the  requisitions  in  this  part  of  this  Act  contained 

with  respect  to  registration,  and  on  payment  of  such  fees,  if  any,  as  are  payable  Certificate  of 
imder  the  Tables  marked  B.  and  G.  in  tiie  first  schedule  hereto,  the  registrar  shall  registration 
certify  under  his  hand  that  the  company  so  applying  for  registration  is  incorporated  of  existing 
as  a  company  under  this  Act,  and  in  the  case  of  a  limited  company,  that  it  is  companies, 
limited,  and  tiiereupon  such  company  shall  be  incorporated,  and  shall  have  perpetual 
succession  and  a  common  seal,  with  power  to  hold  lands ;  and  any  banldng  company 
in  Scotland  so  incorporated  shall  be  deemed  and  taken  to  be  a  bank  incorporated, 
constituted,  or  established  by  or  under  Act  of  Parliament. 

192.  A  certificate  of  incorporation  given  at  any  time  to  any  company  registered  Certificate  to 
in  pursuance  of  this  part  of  this  Act  shall  be  conclusive  evidence  that  all  the  requi-  be  evidence 
sitions  herein  contained  in  respect  of  reg^tration  under  this  Act  have  been  complied  of  compliance 
with,  and  that  the  company  is  authorizeid  to  be  registered  under  this  Act  as  a  limited  with  Act. 

or  unlimited  company,  as  me  case  may  be,  and  the  date  of  incorporation  mentioned 
in  such  certificate  shall  be  deemed  to  be  the  date  at  which  the  company  is  incorpo- 
rated under  this  Act. 

{Repealed  by  Companies  Act,  1900,  «.  33.     See  »,  1  of  that  Act.) 

198.  All  such  property,  real  and  personal,  including  all  interests  and  rights  in.  Transfer  of 
to,  and  out  of  -gro^rtjy  leal  and  personal,  and  including  obligfations  and  things  in  property  to 
action,  as  may  odong  to  or  be  vested  in  the  company  at  the  date  of  its  regfistration  company, 
under  this  Act,  shall  on  registration  pass  to  and  vest  in  the  company  as  incorporated 
under  this  Act,  for  all  the  estate  and  interest  of  the  company  therein. 

194.  The  registration  in  pursuance  of  this  part  of  this  Act  of  any  company  shall  Begistration 
not  affect  or  prejudice  the  liability  of  such  company  to  have  enforced  agiunst  it,  or  imder  this  Act 
its  right  to  enforce,  any  debt  or  obligation  incurred,  or  any  contract  entered  into,  not  to  affect 
by,  to,  with,  or  on  behalf  of  such  company  previously  to  such  registration.  obligations 

195.  All  such  actions,  suits,  and  other  le^  proceeding's  as  may  at  the  time  of  incmredpre- 
the  registration  of  any  company  registered  m  pursuance  of  this  part  of  this  Act  viously  to 
have  been  commenced  by  or  against  such  company,  or  the  pubhc  officer  or  any  registration, 
member  thereof,  may  be  continued  in  the  same  manner  as  if  such  registration  had  Continuation 
not  taken  place ;  nevertheless  execution  shall  not  issue  agfainst  the  effects  of  any  of  existing 
individual  member  of  such  company  upon  any  judgment,  decree,  or  order  obtained  actions  and 
in  any  action,  suit,  or  proceeding  so  commenced  as  aforesaid ;  but  in  the  event  of  suits. 

the  property  and  effects  of  the  company  being  insufficient  to  satisfy  such  judgement, 
decree,  or  order,  an  order  may  be  obtained  for  winding-up  the  company. 

196.  When  a  company  is  registered  under  this  Act  in  pursuance  of  this  part  Effect  of 
thereof,  aJl  provisions  contained  in  any  Act  of  Parliament,  deed  of  setUement,  con-  registration 

under  Act. 
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tract  of  copartnery,  cost  book  regralations,  letters  patent,  or  other  instrament  oooski- 
tating  or  reg^nlating  the  company,  including,  in  the  caae  of  a  company  registered 
as  a  company  limited  by  gnarantee,  the  resolntion  declaring  the  amount  of  the 
guarantee,  shall  be  deemed  to  be  conditions  and  reg^nlations  of  the  company,  in  ih» 
same  manner  and  with  the  same  incidents  as  if  they  were  contained  in  a  registered 
memorandum  of  association  and  articles  of  association;  and  all  the  proyisiona  of 
this  Act  shall  apply  to  such  company,  and  the  members,  contributories,  and  creditors 
thereof,  in  the  same  manner  in  all  respects  as  if  it  had  been  formed  under  this  Ad, 
subject  to  the  provisions  following ;  (that  is  to  say,) 

(1.)  That  Table  A.  in  the  First  Schedule  to  this  Act  shall  not,  unless  adopted  by 
special  resolution,  apply  to  any  company  registered  under  this  Act  in  pur- 
suance of  this  part  thereof : 
(2.)  That  the  provisions  of  this  Act  relating  to  the  numbering  of  shares  shall  not 

apply  to  any  joint  stock  company  whose  shares  are  not  numbered : 
(3.)  That  no  company  shall  have  power  to  alter  any  provision  contained  in  any 

Act  of  Parliament  relating  to  the  company : 
(4.)  That  no  company  shall  have  power,  without  the  sanction  of  the  Board  of 
Trade,  to  alter  any  provision  contained  in  any  letters  patent  relating  to  the 
company : 
(5.)  That  m  the  event  of  the  company  being  wound  up,  every  person  shall  be  a 
contributory,  in  respect  of  the  debts  and  liabilities  of  the  company  con- 
tracted prior  to  registration,  who  is  liable,  at  law  or  in  equity,  to  pay  or 
contribute  to  the  payment  of  any  debt  or  liability  of  the  company  con- 
tracted prior  to  reg^istration,  or  to  pay  or  contribute  to  the  payment  of  any 
sum  for  the  adjustment  of  the  rights  of  the  members  amongfst  themselTet 
in  respect  of  any  such  debt  or  liability,  or  to  pay  or  contribute  to  the  pay- 
ment of  the  costs,  charges,  and  expenses  of  winding-up  the  oompany  so 
far  as  relates  to  such  debts  or  liabihties  as  aforesaid ;  and  every  siush  con- 
tributory shall  be  liable  to  contribute  to  the  assets  of  the  company,  in  the 
course  of  the  winding-up,  all  sums  due  from  him  in  respect  of  any  sadi 
liability  as  aforesaid ;  and  in  the  event  of  the  death,  buikruptcy,  or  in- 
solvency of  any  such  contributory  as  last  aforesaid,  or  marriage  of  any 
such  contributory  being  a  female,  the  provisions  hereinbefore  contained 
witii  respect  to  the  representatives,  heirs,  and  devisees  of  deceased  contri- 
butories, and  with  reierence  to  the  assignees  of  bankrupt  or  insolvent 
contributories,  and   to   the   husbands   of   married   oontnbutories,  shall 
apply: 
(6.)  That  nothing  herein  contuned  shall  authorize  any  company  to  alter  any  sudi 
provisions  contained  in  any  deed  of  settlement,  oontract  of  oopartneij,  cost 
book  regulations,  letters  patent,  or  other  instrument  constituting  or  regu- 
lating the  company,  as  would,  if  such  company  had  originally  been  formed 
under  this  Act,  have  been  contained  in  tne  memorandum  of  aasociatioiiy 
and  are  not  authorized  to  be  altered  by  this  Act : 
But  nothing  herein  contained  shall  derogate  from  any  power  of  altering  its  oon- 
stitution  or  regulations  which  may  be  vested  in  any  company  renstering  under  this 
Act  in  pursuance  of  this  part  thereof  by  virtue  of  any  Act  of  Parliament,  deed  of 
settlement,  contract  of  copartnery,  letters  patent,  or  other  instrument  constituting 
or  regulating  the  company. 

(See  Companies  Act,  1867,  «.  47.) 

197.  The  Court  may,  at  any  time  after  the  presentation  of  a  petitioii  for 
winding-up  a  company,  registered  in  pursuance  of  this  part  of  this  Act,  and  before 
making  an  order  for  winding-up  the  company,  upon  the  application  bv  motion  of 
any  creditor  of  the  company,  restrain  farther  proceedings  m  anv  action,  suit,  or 
leg^  proceeding  against  any  contributory  of  the  company  as  well  as  against  the 
oompany  as  hereinbefore  provided,  upon  such  terms  as  tne  Court  thinks  fit. 
(At  to  Scotland,  $ee  Companies  Aet,  1886,  t.  5.) 

108.  Where  an  order  has  been  made  for  winding-up  a  company  registered  m 
porsuance  of  this  part  of  the  Act,  in  addition  to  iiie  provisions  hereinbefore 
contained,  it  is  hereby  further  provided  that  no  suit,  action,  or  other  legal  proceed- 
ing shall  be  commenced  or  proceeded  with  against  any  contributory  of  the  company 
in  respect  of  any  debt  of  the  company,  except  with  the  leave  of  the  Court,  and 
subject  to  such  terms  as  the  Court  may  impose. 

(As  to  Scotland,  tee  Companies  Act,  1886,  t,  6.) 
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199.  Subject  as  hereinafter  mentioned,  any  partnership,  association,  or  company,  Windin^-np 
except  railway  companies  incorporated  by  Act  of  Parliament,  consisting  of  more  of  nnregis- 
than  seven  members,  and  not  reg^tered  under  this  Act,  and  hereinafter  included  tered  com- 
under  the  term  unregistered  company,  may  be  wound  up  under  this  Act,  and  all  the  paniee. 
proyLsions  of  this  Act  with  respect  to  winding-up  shtdl  apply  to  such  company,  with  ^^  ig 
the  following  exceptions  and  additions : 

(1.)  An  unregistered  company  shall,  for  the  purpose  of  determining  the  Court 
having  jurisdiction  ia  the  matter  of  the  winding-up,  be  deemed  to  be 
registered  in  that  part  of  the  United  Kingdom  where  its  principal  place  of 
business  is  situate ;  or  if  it  has  a  principal  place  of  business  situate  in 
more  than  one  part  of  the  United  Kingdom,  ihen  in  each  part  of  the 
United  Kingdom  where  it  has  a  principal  place  of  business;  moreover 
tiie  principal  place  of  business  of  an  imre^tered  company,  or  (where  it 
has  a  principal  place  of  business  situate  in  more  than  one  part  of  the 
United  Kingdom)  such  one  of  its  principal  places  of  business  as  is  situate 
in  that  part  of  the  United  Kingdom  in  which  proceedings  are  being 
instituted,  shall  for  aU  the  purposes  of  the  winding-up  of  such  company 
be  deemed  to  be  the  reg^tered  office  of  the  company : 
(2.)  No  unregistered  company  shall  be  wound  up  under  this  Act  voluntarily  or 

subject  to  the  supervision  of  the  Court : 
(3.)  The  circumstances  under  which  an  unreg^tered  company  may  be  wound  up 
are  as  follows ;  (that  is  to  say,^ 

(a)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry  on  busi- 
ness, or  is  carrying  on  busmess  only  for  the  purpose  of  winding-up  its 
affairs; 

(b)  Whenever  the  company  is  unable  to  pay  its  debts ; 

{e)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that 
the  company  should  be  wound  up. 
(4.)  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed  to 
be  unable  to  pay  its  debts, 

(a)  Whenever  a  creditor  to  whom  the  company  is  indebted  at  law  or  in 
equity,  by  assignment  or  otherwise,  in  a  sum  exceeding  fifty  pounds  then 
due,  has  served  on  the  company,  by  leaving  the  same  at  the  principal  place 
of  business  of  the  company,  or  by  delivering  to  the  secretary  or  some 
director  or  principal  officer  of  the  company,  or  by  otherwise  serving  the 
same  in  such  manner  as  the  Court  may  approve  or  direct,  a  demand  under 
his  hand  requiring  the  company  to  pay  the  sum  so  due,  and  the  company 
has  for  the  space  of  three  weeks  succeeding  the  service  of  such  demand 
neglected  to  pay  such  sum,  or  to  secure  or  compoimd  for  the  same  to  the 
satisfaction  of  the  creditor : 

(b)  Whenever  any  action,  suit,  or  other  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due,  or  claimed 
to  be  due,  from  the  company,  or  from  him  in  his  character  of  member  of 
the  company,  and  notice  in  writing  of  the  institution  of  such  action,  suit,  or 
other  legal  proceeding  having  been  served  upon  the  company  by  leaving 
the  same  at  the  principal  place  of  business  of  uie  compiany,  or  by  delivering 
it  to  the  secretly,  or  some  director,  manager,  or  principal  officer  of  the 
company,  or  by  otherwise  sejrving  the  same  in  such  manner  as  the  Court 
may  approve  or  direct,  the  company  has  not  within  ten  days  after  service 
of  such  notice  paid,  secured,  or  compoimded  for  such  debt  or  demand,  or 
procured  such  action,  suit,  or  other  legal  proceeding  to  be  stayed,  or  in- 
demnified the  defendant  to  his  reasonable  satisfaction  against  such  action, 
suit,  or  other  legal  proceeding,  and  against  all  costs,  damages,  and  expenses 
to  be  incurred  by  him  by  reason  of  the  same : 

(e)  Whenever,  in  England  or  Ireland,  execution  or  other  process  issued 
on  a  judgment,  decree,  or  order  obtained  in  any  Court  in  lavour  of  any 
creditor  in  any  proceeding  at  law  or  in  equity  instituted  by  such  creditor 
against  the  company,  or  any  member  thereof  as  such,  or  agaiast  any  per- 
son authorized  to  be  sued  as  nominal  defendant  on  behalf  of  the  company, 
is  returned  unsatisfied : 

(d)  Whenever,  in  the  case  of  an  unre^fistered  company  engag^  in  work- 
ing mines  within  and  subject  to  the  jurisdiction  of  uie  Stannaries,  a  ousto- 
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mary  decree  or  order  absolute  for  the  sale  of  the  machinery,  materials, 
and  effects  of  such  mine  has  been  made  in  a  creditor's  suit  in  tiie  Court  ci 
the  Vice- Warden : 

(e)  Whenever,  in  Scotland,  the  induciee  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  registered  pro- 
test, have  expired  without  payment  being  made  : 

(/)  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  fliat 
the  company  is  unable  to  pay  its  debts. 
(See  a  ( fF.  U.)  Act,  1890,  «.  32.) 

200.  In  the  event  of  an  unregistered  company  being  wound  up  every  person 
shall  be  deemed  to  be  a  contributory  who  is  liable,  at  law  or  in  equity,  to  pay  or 
contribute  to  the  payment  of  any  debt  or  liability  of  the  company,  or  to  pay  or 
contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the 
members  amongst  themselves,  or  to  pay  or  contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding-up  the  company,  and  every  such  contributory 
shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course  of  the 
winding-up  all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid; 
but  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  any  contributory,  or 
marriage  of  any  female  contributory,  the  provisions  hereinbefore  contained  wiUi 
respect  to  the  personal  representatives,  heirs,  and  devisees  of  a  deceased  contribntary, 
ana  to  the  assignees  of  a  bankrupt  or  insolvent  contributory,  and  to  the  husband  of 
married  contributories,  shall  apply. 

201.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  winding- 
up  an  unregistered  company,  and  before  makmg  an  order  for  winding-up  the  com- 
pany, upon  the  application  of  any  creditor  of  the  company,  restrain  fiurther  pro- 
ceeding in  any  action,  suit,  or  proceeding  against  any  contributory  of  the  oomuuiy, 
or  agomst  the  company  as  hereinbefore  provided,  upon  such  t^rms  as  the  Uomi 
thinks  fit. 

{As  to  Scotland^  tee  Companies  Actf  1886,  t.  5.) 

202.  Where  an  order  has  been  made  for  winding-up  an  unregistered  company 
in  addition  to  the  provisions  hereinbefore  contained  in  the  case  of  companies  formed 
under  this  Act,  it  is  hereby  further  provided  that  no  suit,  action,  or  other  legal 
prooeeding  shall  be  commenced  or  proceeded  with  against  any  contributory  of  the 
company  m  respect  of  any  debt  of  the  company,  except  with  the  leave  of  the  Court, 
and  subject  to  such  terms  as  the  Court  may  impose. 

203.  If  any  unregistered  company  has  no  power  to  sue  and  be  sued  in  a  common 
name,  or  if  for  any  reason  it  appears  expedient,  the  Court  may,  by  the  order  made 
for  winding-up  such  companv,  or  by  any  subsequent  order,  direct  tiiat  all  such  pro- 
perty, real  ana  personal,  including  all  mterest,  claims,  and  rights  into  and  out  of 
property,  real  and  personal,  and  including  thingfs  in  action  as  may  belong  to  or  be 
vested  in  the  company,  or  to  or  in  any  person  or  persons  on  trust  for  or  on  behalf  of 
the  company  or  any  part  of  such  property,  is  to  vest  in  the  official  liquidator  or 
official  hquidators,  by  his  or  their  official  name  or  names,  and  thereupon  the  same 
or  such  ^irt  thereof  as  may  be  specified  in  the  order  shall  vest  accordingly,  and  the 
official  liquidator  or  official  liquidators  may,  in  his  or  their  official  name  or  names, 
or  in  such  name  or  names  and  after  giving  such  indemnity  as  the  Court  directs, 
bring  or  defend  any  actions,  suits,  or  other  legal  proceeding  relating  to  any  property 
vested  in  him  or  them,  or  anv  actions,  suits,  or  other  legsuL  proceedings  necessary  to 
be  brought  or  defended  for  the  purposes  of  effectually  windmg-up  the  company  and 
recovering  the  property  thereof. 

204.  The  provisions  made  by  this  part  of  the  Act  with  respect  to  unregistes^ 
companies  shall  be  deemed  to  be  made  in  addition  to  and  not  m  restriction  of  any 
provisions  hereinbefore  contained  with  respect  to  winding-up  con  panics  by  the 
Court,  and  the  Court  or  official  liquidator  may,  in  addition  to  anything  contained 
in  this  part  of  the  Act,  exercise  any  powers  or  do  any  act  in  the  case  of  unregistered 
oompames  which  might  be  exercised  or  done  by  it  or  him  in  winding-up  companies 
formed  under  this  Act ;  but  an  unregistered  company  shall  not,  except  m  the  event 
of  its  being  wound  up,  be  deemed  to  bo  a  company  imdcr  this  Act,  and  then  only  to 
the  extent  provided  by  this  part  of  this  Act. 
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PABT  IX. 
ItspBAL  OF  Acts,  and  Tshfobabt  Pboyisions. 

205.  After  the  eommenc^ment  of  this  Act  there  shall  be  repealed  the  several  Acts  Bepeal  of 
specified  in  the  First  Part  of  the  Third  Schedule  hereto^  with  this  qualification^  that  so  Acts, 
much  of  the  said  Acts  as  is  set  forth  in  the  Second  Part  of  the  said  Third  Schedule 

shall  be  hereby  re-enacted  and  continue  in  force  as  if  unrepealed. 
{The part  in  italics  repealed  by  S.  Z,  £.  Act,  1893.) 

206.  No  repeal  hereby  enacted  shall  affect—  Saving  danse 
(1.)  Anything  duly  done  under  any  Acts  hereby  repealed  :                                                 as  to  repeal. 
(2.)  The  incorporation  of  any  company  registered  under  any  Act  hereby  rex>ealed : 

(3.)  Any  right  or  privilege  acquired  or  hability  incurred  under  any  Act   hereby 

repealed : 
(4.)  Any  penalty ,  forfeiture,  or  other  punishment  incurred  in  respect  of  any  offence 

against  any  Act  hereby  repealed  : 
(5.)  Table  B.  in  the  schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856,  or 

any  part  thereof,  so  far  as  the  same  applies  to  any  company  existing  at  the 

time  of  the  commencement  of  this  Act. 

(Sub'S,  4,  repealed  by  S,  I.  £,  Act,  1876  ;  sub-ss.  I  and  Z  repealed  by  S.  L,  R, 
Act,  1893.) 

207*  [SaTing  of  existing  proceedings  for  winding-up.] 
(Repealed  by  8.  L.  R,  Act,  1876.) 

208.  Where  previously  to  the  commencement  of  this  Act  any  conveyance,  mort-  Saving  of 
^age,  or  other  deed  has  been  made  in  pursuance  of  any  Act  hereby  repealed,  such  oonveyanoe 
do^  shall  be  of  the  same  force  as  if  this  Act  had  not  passed,  and  for  the  purposes  of  deeds, 
such  deed  such  repealed  Act  shall  be  deemed  to  remain  in  fuU  force. 

209.  Every  insurance  company  oompletely  registered  under  the  Act  passed  in  Compulsory 
the  eighth  year  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and  ten,  registration 
intitined  "  An  Act  for  the  Registration,  Incorporation,  and  Regulation  of  Joint  Stock  of  certain 
Companies,"  shall  on  or  before  the  second  day  of  November  one  thousand  eight  companies. 
hun£^  and  sixty- two,  and  every  other  company  required  by  any  Act  hereby  re- 
pealed to  register  under  the  said  Joint  Stock  Uompanies  Acts,  or  one  of  such  Acts, 

and  which  has  not  so  registered,  shall,  on  or  before  the  expiration  of  the  thirty-first 
day  from  the  commencement  of  this  Act,  register  itself  as  a  company  under  this 
Act,  in  manner  and  subject  to  the  regxdations  hereinbefore  contained,  with  this 
exception,  that  no  company  completely  registered  under  the  said  Act  of  the  eighth 
year  of  the  reign  of  her  present  Majesty  shall  be  required  to  deliver  to  the  registrar 
a  copy  of  its  deed  of  settlement ;  and  for  the  purpose  of  enabling  such  insurance 
companies  as  are  mentioned  in  this  section  to  register  under  this  Act,  this  Act  shall 
be  deemed  to  come  into  operation  immediately  on  the  passing  thereof  ;  nevertheless 
the  registration  of  such  companies  shall  not  have  any  effect  until  the  time  of  the 
commencement  of  this  Act.  No  fees  shall  be  charged  in  respect  of  the  registration 
of  any  company  required  to  register  by  this  section. 

210.  If  any  company  required  by  the  last  section  to  register  under  this  Act  Penalty  on 
makes  default  in  complying  with  the^  provisions  thereof,  then,  from  and  after  the  company  not 
day  upon  which  such  company  is  required  to  register  under  this  Act,  until  the  day  registermg. 
on  which  such  company  is  registered  under  this  Act  (which  it  is  empowered  to  do  at  21  Vict.  c.  14, 
any  time),  the  following  consequences  shall  ensue ;  (that  is  to  say,)  g.  28. 

(1.)  "Die  company  shall  be  incapable  of  suing  either  at  law  or  in  equity,  but  shall 
not  be  incapable  of  being  made  a  defendant  to  a  suit  either  at  law  or  in 
equity: 

!2.)  No  dividend  shall  be  payable  to  any  shareholder  in  such  companv : 
8.)  Each  director  or  manager  of  the  company  shall,  for  each  day  during  which 
the  company  so  being  in  default  carries  on  business  incur  a  penalty  not 
exceeding  five  pounds,  and  such  penalty  may  be  recovered  by  any  person, 
whether  a  shai^older  or  not  in  the  company,  and  be  applied  by  him  to 
his  own  use : 
Nevertheless,  such  default  shall  not  render  the  comx>any  so  being  in  default  illegal, 
nor  subject  it  to  any  penalty  or  disability,  other  than  as  specified  in  this  section ; 
and  registration  under  this  Act  shall  cancel  any  penalty  or  forfeiture,  and  put  an 
end  to  any  disability  which  any  company  may  have  inciirred  under  any  Act  hereby 
repefded  by  reason  of  its  not  having  reg^istered  under  the  said  Joint  Stock  Com- 
paniee  Acts,  1866,  1867,  or  one  of  them. 
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511.  [Temporary  power  for  oompanies  to  ohange  registered  office. 

(Repealed  by  8.  L.  R,  Act,  1876.) 

512.  [ReetrictionB  on  iwne  of  oertifioate.] 

(Repealed  by  8.  X.  R.  Act,  1875.) 


FIRST  SCHEDULE. 


TABLE  A. 

KxOtTLATIONB  VOB  MAFAOEiaafT  OF  A  CoitSMXt  "LotrHKD  BT  ShABV. 

8hare8, 

(1.)  If  several  persons  are  regfistered  as  joint  holders  of  any  share,  anj  one  of 
such  persons  may  giye  effectual  receipts  for  any  dividend  payable  in  re- 
8X>ect  of  such  share. 

(2.)  Every  member  shall,  on  pa^rment  of  one  shilling,  or  such  lees  sum  as  the 
company  in  general  meetiog  may  prescribe,  be  entitled  to  a  certificate, 
under  the  common  seal  of  the  company,  specifying  the  share  or  shares 
held  by  him,  and  the  amount  paid  uj>  thereon. 

(3.)  If  such  certificate  is  worn  out  or  lost,  it  may  be  renewed,  on  payment  of  one 
shilling,  or  such  less  sum  as  the  company  in  general  meetmg  may  pre- 
scribe. 

Cdttt  <m  Shares. 

(4.)  The  directors  mav  from  time  to  time  make  suoh  calls  upon  the  membefs 
in  respect  of  all  moneys  unpaid  on  their  shares  as  they  think  fit,  pro- 
vided that  twentv-one  days^  notice  at  least  is  given  A  each  call,  and 
each  member  shall  be  liable  to  pay  the^  amount  of  calls  so  made  to  tiie 
persons  and  at  the  times  and  places  appointed  by  the  directors. 

(6.)  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  reeolutioii 
of  the  directors  authorizing  such  call  was  passed. 

(6.)  If  the  call  payable  in  respect  of  any  share  is  not  paid  before  or  on  the  day 
appointed  for  payment  thereof,  the  holder  for  the  time  beinff  of  sot^  share 
shall  be  liable  to  pay  interest  for  the  same  at  the  rate  of  five  pounds  per 
cent.  x>er  annum  from  the  day  appointed  for  the  payment  thereof  to  the  time 
of  the  actual  payment. 

(7.)  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to 
advance  the  same  all  or  any  part  of  the  moneys  due  upon  the  shares  held 
by  him  beyond  the  sums  actually  called  for;  and  upon  the  moneys  so  paid 
in  advance,  or  so  much  thereof  as  from  time  to  time  exceeds  the  amount  of 
the  calls  then  made  upon  the  shares  in  respect  of  which  such  advance  has 
been  made,  the  company  may  pay  interest  at  such  rate  as  the  member 
paying  such  sum  in  advance  and  the  directors  agree  upon. 

IVansfert  of  Shares, 

(8.)  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed 
both  by  the  transferor  and  traxisferee,  and  the  transferor  shall  be  deemed 
to  remain  a  holder  of  such  share  until  the  name  of  the  taimsf  eree  is  entered 
in  the  register  book  in  respect  thereof. 

(9.)  Shares  in  the  company  shall  be  transferred  in  the  following  form : — 

I,  A.  B,  y  of ,  in  consideration  of  the  sum  of pounds  paid  to  me 

by  C,  />.  of do  hereby  transfer  to  the  said  C.  D,  the  share  [or  shares] 

numbered standing  m  my  name  in  the  books  of  the company, 

to  hold  unto  the  said  C,  D.,  his  executors,  administrators,  and  assigns, 
subject  to  the  several  conditions  on  which  I  held  the  same  at  the  time 
of  the  execution  hereof ;  and  I  the  said  C.  I),  do  hereby  agree  to  take 
the  said  share  [or  shares]  subject  to  the  same  conditions.  1 
hands,  the ^y  of  -^. 
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(10.)  The  company  may  decline  to  register  any  tranafer  of  sharea  made  by  a 

member  who  is  indebted  to  them. 
(11.)  The  transfer  books  shall  be  closed  during  the  fourteen  days  immediately 

preceding  the  ordinary  general  meeting  in  eadi  year. 


TransmittioH  of  8hare», 

(12.)  The  executors  or  administrators  of  a  deceased  member  shall  be  the  only 
persons  recognized  by  the  company  as  having  any  title  to  his  share. 

(13.)  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  deaih,  bank- 
ruptcy, or  insolvency  of  any  member,  or  in  consequence  of  the  marriage 
of  any  female  member,  may  be  registered  as  a  member  upon  such  evidence 
being  produced  as  may  from  time  to  time  be  required  by  the  company. 

(14.)  Any  person  who  has  become  entitled  to  a  share  in  consequence  of  the  death, 
baiikniptcy,  or  insolvency  of  any  member,  or  in  consequence  of  the  mar- 
riage of  any  female  member,  may,  instead  of  being  registered  himself,  dect 
to  have  some  person  to  be  named  by  him  registered  as  a  transferee  of  such 
share. 

(16.)  The  person^  so  becoming  entitled  shall  testify  such  election  by  executing 
to  his  nominee  an  instrument  of  transfer  of  such  share. 

(16.)  The  instrument  of  transfer  shall  be  presented  to  the  company,  accompanied 
with  such  evidence  as  the  directors  may  require  to  prove  the  title  of  the 
transferor,  and  thereupon  the  company  shall  register  the  transferee  as  a 
member. 

Forfeiture  of  Shares, 

(17.)  If  any  member  fails  to  pay  any  call  on  the  day  ap^inted  for  payment 
thereof,  the  directors  may  at  any  time  thereafter,  during  such  time  as  the 
call  remains  unpaid,  serve  a  notice  on  him,  requiring  him  to  pay  such  call, 
together  with  interest  and  any  expenses  tiiat  may  have  accrued  by  reason 
of  such  non-payment. 

(18.)  The  notice  shall  name  a  further  day  on  or  before  which  such  call,  and  aU 
interest  and  expenses  that  have  accrued  by  reason  of  such  non-payment, 
are  to  be  paid.  It  shall  also  name  the  place  wherepayment  is  to  be  made 
(the  place  so  named  being  either  the.  registered  office  of  the  company  or 
some  other  place  at  which  calls  of  the  company  are  usually  made  payable). 
The  notice  wiall  also  state  that  in  the  event  of  non-payment  at  or  before  the 
time  and  at  the  place  appointed  the  shares  in  respect  of  which  such  call 
was  made  will  be  liable  to  be  forfeited. 

(19.)  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  complied  with, 
any  share  in  respect  of  which  such  notice  has  been  given  may  at  any  time, 
thereafter,  before  payment  of  all  calls,  interest,  and  expenses  due  in  respect 
thereof,  has  been  made,  be  forfeited,  by  a  resolution  oi  the  directors  to  that 
effect. 

(20.)  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company, 
and  may  be  disposed  of  in  such  manner  as  the  company  in  general  meeting 

tbipVa  fit. 

(21.)  Any  member  whose  shares  have  been  forfeited  shall  notwithstanding  be 
liable  to  pay  to  the  company  all  ciUls  owing  upon  such  shares  at  the  time 
of  the  forfeiture. 

(22.)  A  statutoiT  declaration  in  writing,  that  the  call  in  respect  of  a  share  was 
made  and  notice  tiiereof  given,  and  that  default  in  payment  of  the  call 
was  made,  and  that  the  forfeiture  of  the  share  was  made  by  a  resolution 
of  the  directors  to  that  effect,  shall  be  sufficient  evidence  of  the  facts 
therein  stated,  as  against  all  persons  entitled  to  such  share,  and  such 
declaration  and  the  receipt  of  the  comx)any  for  the  price  of  such  share,  shall 
constitute  a  g^ood  title  to  such  share,  and  a  certificate  of  proprietorship  shall 
be  delivered  to  a  purchaser,  and  thereupon  he  shall  be  deemed  the  holder 
of  such  share  discharged  from  all  calls  due  prior  to  such  purchase,  and 
he  shall  not  be  bound  to  see  to  the  application  of  the  purchase-money, 
nor  shall  his  title  to  such  share  be  affected  by  any  irregularity  in  the  pro- 
ceedings in  reference  to  such  sale. 

P.  3q 
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Cofweriion  of  Sharei  into  Stock. 

(23.)  The  directors  may,  with  the  sanction  of  the  company  previously  given  in 
general  meeting,  convert  any  paid-up  shares  into  stock. 

(24.)  When  any  shares  have  been  converted  into  stock,  the  several  boldera  of 
8a(di  stock  may  thenceforth  transfer  their  respective  interests  therein,  or 
any  part  of  such  interests,  in  the  same  manner  and  subject  to  the  same 
regulations  as  and  subject  to  which  any  shares  in  the  capital  of  the  oom« 
pany  may  be  transferred,  or  as  near  thereto  as  ciroomstanoes  admit. 

(25.)  llie  several  holders  of  stock  shall  be  entitled  to  participate  in  the  dividends 
and  profits  of  the  company  according  to  the  amount  of  their  respective 
interests  in  such  stock ;  and  such  mterests  shall,  in  proportion  to  the 
amount  thereof,  confer  on  the  holders  thereof  respectively  the  same  privi- 
leges and  advantages  for  the  purpose  of  voting  at  meetings  of  ihe  com- 
pany, and  for  other  purposes,  as  would  have  been  conferred  by  shares 
of  equal  amount  in  the  capital  of  the  compimy ;  but  so  that  none  of  sndi 
privueges  or  advantages,  except  the  participation  in  the  dividends  and 
profits  of  the  oomi)any,  shall  be  ocmrorred  by  any  such  aliquot  part  of 
consolidated  stock  as  would  not,  if  existing  in  shares,  have  ooiifeiTed  sndi 
privileges  or  advantages. 

Incnaae  in  Capital, 

(26.)  The  directors  may,  with  the  sanction  of  a  special  resolution  of  the  company 
previously  given  in  general  meeting,  increase  its  capital  by  the  issue  <h 
new  shares,  such  aggregate  increase  to  be  of  such  amount,  and  to  be 
divided  into  shares  of  such  respective  amounts,  as  the  companv  in  gencnl 
meeting  direct,  or,  if  no  direction  is  given,  as  the  directors  tnink  expedient. 

(27.)  Subject  to  any  direction  to  the  contra^  that  mav  be  g^ven  by  the  meeting 
that  sanctions  the  increase  of  capital,  all  new  shares  shall  be  offered  to  the 
members  in  proportion  to  the  existing  shares  held  by  them,  and  such  offer 
shall  be  made  by  notice  specifying  the  number  of  shares  to  which  tiie 
member  is  entitled,  and  limiting  a  time  within  which  the  offer,  if  not 
accepted,  will  be  deemed  to  be  declined,  and  after  the  expiration  of  snch 
time,  or  on  the  receipt  of  an  intimation  from  the  member  to  whom  snch 
notice  is  given  that  he  declines  to  accept  the  shares  offered,  the  directcnv 
may  dispose  of  the  same  in  such  manner  as  they  think  most  beneficial  to 
the  company. 

(28.)  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  aft 
put  01  the  original  capital,  and  shall  be  subject  to  the  same  provisions 
with  reference  to  the  payment  of  calls,  and  the  forfeiture  of  shares  on 
non-payment  of  calls,  or  otherwise,  as  if  it  had  been  part  of  the  original 
capital. 

General  Meetingt, 

(29.)  The  first  general  meetm^  shall  be  held  at  such  time,  not  being  more  thin 
six  months  after  the  registration  of  the  company,  and  at  sudi  place,  as  the 
directors  may  determine. 

(30.)  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may 
be  prescribed  by  the  company  in  general  meeting ;  and  if  no  other  time  or 
place  is  prescribed,  a  general  meeting  shall  be  held  on  the  first  Monday  in 
r'ebruary  in  evCTy  year,  at  such  place  as  may  be  determined  by  tiie  directozs. 

(81.)  The  above-mentioned  ^peneral  meetings  shall  be  called  ordinary  meetings ; 
all  other  general  meetmgs  shidl  be  called  extraordinary. 

(82.)  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requiffl- 
tion  made  in  writing  by  not  less  than  one-fifth  in  number  of  the  memben 
of  the  company,  convene  an  extraordinary  general  meeting. 

(33.)  Any  requisition  made  by  the  members  shall  express  the  object  of  the 
meeting  proposed  to  be  called,  and  shall  be  left  at  the  registered  oflSoe  of 
the  company. 

(84.)  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to 
convene  an  extraordinary  general  meeting.  If  they  do  not  proceed  to 
convene  tiie  same  within  twenty-one  days  from  the  date  of  the  requisitioi^ 
the  requisitionists,  or  any  other  members  amounting  to  the  required 
number,  may  theniselves  convene  an  extraordinary  general  meeting. 
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Froeeedinffi  at  General  Meetinge, 

(35.)  Seven  dajrs'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business  the  gfeneral  nature  of  such 
business,  shall  be  given  to  the  members  in  manner  hereinafter  mentioned, 
or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the  company  in 
general  meeting ;  but  the  non-receipt  of  such  notice  by  any  member  rfiall 
not  invalidate  the  proceedings  at  any  general  meeting. 

(36.)  All  business  shall  be  deemed  special  tiiat  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  excep- 
tion of  sanctioning  a  dividend  and  the  consideration  of  the  accounts, 
balance  sheets,  and  the  ordinary  report  of  the  directors. 

(37.)  No  business  shall  be  transacted  at  any  general  meeting,  except  the  decla- 
ration of  a  dividend,  unless  a  quorum  of  members  is  present  at  the  time 
when  the  meeting  proceeds  to  business :  and  such  quorum  shall  be  ascer- 
tained as  follows ;  that  is  to  say,  if  the  persons  who  have  taken  shares  in 
the  company  at  the  time  of  the  meeting  do  not  exceed  ten  in  number, 
the  quorum  shall  be  five ;  if  they  exceed  ten  there  shall  be  added  to  the 
above  quorum  one  for  every  five  additional  members  up  to  fifty,  and  one 
for  every  ten  additional  members  after  fifty,  with  this  limitation,  that  no 

?aorum  shall  in  any  case  exceed  twenty, 
within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not 
present,  the  meeting,  if  convened  upon  the  requisition  of  members,  shall 
be  dissolved :  in  any  other  case  it  shall  stand  adjourned  to  the  same  day 
in  the  next  week,  at  the  same  time  and  place ;  and  if  at  such  adjourned 
meeting  a  quorum  is  not  present  it  shall  be  adjourned  sine  die, 

(39.)  The  chairman  (if  any)  of  the  board  of  directors  shall  preside  as  chairman 
at  every  general  meeting  of  the  company. 

(40.)  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within 
fifteen  minutes  after  the  time  appointed  for  holdmg  the  meetmg,  the  mem- 
bers present  shall  choose  some  one  of  their  number  to  be  chairman. 

(41.)  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meet- 
ing from  time  to  time  and  from  place  to  place,  but  no  business  shall  be 
traoisacted  at  any  adjourned  meeting  other  than  the  business  left  unfinished 
at  the  meeting  from  which  the  adjournment  took  place. 

(42.)  At  any  general  meeting,  unless  a  poll  is  demanded  oy  at  least  five  members, 
a  deduction  by  the  chairman  uiat  a  resolution  has  been  carried,  and  an 
entry  to  that  efPect  in  the  book  of  proceedings  of  the  company,  shaU 
be  sufficient  evidence  of  the  fact,  wiUiout  proof  of  the  number  or  pro- 
portion of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

(43.)  If  a  poll  is  demanded  by  five  or  more  members  it  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  result  of  such  poll  shall  be 
deemed  to  be  the  resolution  of  the  company  in  general  meetmg.  In  the 
case  of  an  equality  of  votes  at  any  general  meeting,  the  chairman  shall 
be  entitled  to  a  second  or  casting  vote. 

Votes  of  Members, 

(44.)  Every  member  shall  have  one  vote  for  every  share  up  to  ten :  he  shall  have 
an  additional  vote  for  every  Hre  shares  beyond  the  first  ten  shares  up  to  one 
hundred,  and  an  additional  vote  for  every  ten  shares  beyond  the  first 
hundred  shares. 

(45.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator 
boniSf  or  other  legal  curator. 

(46.)  If  one  or  more  persons  are  jointly  entitled  to  a  share  or  shares,  the  member 
whose  name  stands  first  in  the  register  of  members  as  one  of  the  holders 
of  such  share  or  shares,  and  no  otiber,  shall  be  entitled  to  vote  in  respect  of 
the  same. 

(47.)  No  member  shaH  be  entitled  to  vote  at  any  general  meeting  unless  all  calls 
due  from  him  have  been  paid,  and  no  member  shall  be  entitled  to  vote  in 
respect  of  any  ^are  that  ne  has  acquired  by  transfer  at  any  meeting  held 
after  the  expiration  of  three  months  from  the  registration  of  the  com- 
pany, unless  he  has  been  possessed  of  the  share  in  respect  of  which  he 
claims  to  vote  for  at  least  three  months  previously  to  the  time  of  holding 
the  meeting  at  which  he  proposes  to  vote. 

(48.)  Votes  may  be  given  either  personally  or  by  proxy. 
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(49.)  The  instnunent  appointing  a  proxy  shall  be  in  writing,  nnder  the  hand  of 
the  appointor,  or  if  such  appointor  is  a  corporation,  nnder  their  oonunon 
seal,  and  shall  be  attested  by  one  or  more  witness  or  witnesses :  no  person 
shall  be  appointed  a  proxy  who  is  not  a  member  of  the  company. 

(50.)  The  instnunent  appomting  a  proxy  shall  be  deposited  at  the  registered 
office  of  the  company  not  less  than  seventy- two  nours  before  the  time  for 
holding  the  meeting  at  which  the  person  named  in  such  instrument  pro- 
poses to  vote,  but  no  instrument  appointing  a  proxy  shall  be  valid  after 
the  expiration  of  twelve  months  from  the  date  of  its  execution. 

(61.)  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form : — 

" Company,  Limited. 

"  I, ,  of ,  in  the  county  of ,  being  a  member  of  the 

Company,  Limited,  and  entitled  to vote  [or votes] ,  hereby  appoint 

,  of ,  as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  &e  [ordi- 
nary or  extraordinary,  as  the  ca»e  may  be]  general  meeting  of  the  company 

to  be  held  on  the day  of ,  and  at  any  adjournment  thereof  [or  at 

any  meeting  of  the  company  that  may  be  held  in  ttie  year ]. 

"  As  witness  my  hand,  this day  of . 

**  Signed  by  the  said in  the  presence  of ." 

DireetOTM, 

(52.)  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be 
determined  by  the  subscribers  of  the  memorandum  of  association. 

(53.)  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of  associa- 
tion shall  be  deemed  to  be  directors. 

(54.)  The  future  remuneration  of  the  directors,  and  their  remuneration  for 
services  performed  previously  to  the  first  general  meeting,  shall  be  deta- 
mined  by  the  company  in  general  meeting. 

Fowera  of  Directors, 

(55.)  The  business  of  the  company  shall  be  managed  hy  the  directors,  who  may 
pay  all  expenses  incurred  in  getting  up  and  registering  the  company,  and 
may  exercise  all  such  powers  of  the  company  as  are  not  by  the  f  oregoinff 
Act,  or  by  these  artitles,  required  to  be  exercised  by  the  company  in  general 
meeting,  subject  nevertheless  to  any  regulations  of  these  articles,  to  the 
provisions  of  the  foregoing  Act,  and  to  such  regulations,  being  not  incon- 
sistent with  the  aforesaid  regulations  or  provisions,  as  may  be  prescribed 
by  the  company  in  gfeneral  meeting ;  but  no  regulation  made  by  the  com- 
pany in  general  meeting  shall  invalidate  any  prior  act  of  the  directors 
which  would  have  been  valid  if  such  regulation  had  not  been  made. 

(56.)  The  continuing  directors  may  act  notwithstanding  any  vacancy  in  their  body. 

Disqualification  of  Directors. 

(57.)  The  office  of  director  shall  be  vacated, — 

If  he  holds  any  other  office  or  place  of  profit  under  the  company : 

If  he  becomes  bankrupt  or  insolvent : 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract  with 
the  company : 
But  the  above  rules  shall  be  subject  to  the  following  exceptions :  that  no 
director  shall  vacate  his  office  by  reason  of  his  being  a  member  of  any 
company  which  has  entered  into  contracts  with  or  done  any  work  for  the 
company  of  which  he  is  director ;  nevertheless  he  shall  not  vote  in  respect 
of  such  contract  or  work ;  and  if  he  does  so  vote  his  vote  shall  not  be 
counted. 

JRotation  of  Directors, 

(58.)  At  the  first  ordinary  meeting  after  the  registration  of  the  oampony  the 
whole  of  the  directors  shall  retire  iiom  office ;  and  at  the  first  oidmaiy 
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meeting  in  every  subsequent  year  one- third  of  the  directors  for  the  time 
being,  or  if  their  number  is  not  a  multiple  of  three,  then  the  number  nearest 
to  one- third,  shall  retire  from  office. 
69  )  The  one- third  or  other  nearest  number  to  retire  during  the  first  and  second 
years  ensuing  the  first  ordinary  meeting  of  the  company  shall,  unless  the 
directors  agree  among  themselves,  be  determined  by  ballot :  in  every  sub- 
sequent year  the  one-third  or  other  nearest  number  who  have  been  longest 
in  office  shall  retire. 

f60.J  A  retiring  director  shall  be  re-eligible. 

(61 .)  The  company  at  the  general  meetmg  at  which  any  directors  retire  in  manner 
aforesaid  shall  fill  up  the  vacated  offices  by  electing  a  like  number  of 
persons. 

(62.)  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place 
the  places  of  the  vacating  directors  are  not  filled  up,  iiie  meeting  shall 
stand  adjourned  till  the  same  day  in  the  next  week,  at  the  same  time  and 
place ;  and  if  at  such  adjourned  meeting  the  places  of  the  vacating  directors 
are  not  filled  up,  the  vacating  directors,  or  such  of  them  as  have  not  had 
their  places  filled  up,  shall  continue  in  office  tintil  the  ordinary  meeting  in 
the  next  year,  and  so  on  from  time  to  time  until  their  places  are  filled  up. 

(63.)  The  company  may  from  time  to  time,  in  general  meeting,  increase  or  reduce 
the  number  of  directors,  and  may  also  determine  in  what  rotation  such 
increased  or  reduced  number  is  to  go  out  of  office. 

(64.)  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up  by 
the  directors,  but  any  person  so  chosen  shall  retain  his  office  so  long  only 
as  the  vacating  director  would  have  retained  the  same  if  no  vacancy  had 
occurred. 

(65.)  The  company,  in  general  meeting,  may,  by  a  special  resolution,  remove 
any  director  before  the  expiration  of  Ms  period  of  office,  and  may  by  an 
ordinary  resolution  appoint  another  person  in  his  stead :  the  person  so 
appointed  shall  hold  office  during  sudi  time  only  as  the  director  in  whose 
place  he  is  appointed  would  have  held  the  same  if  he  had  not  been 
removed. 


Broeeedingi  of  Directors, 

(66.)  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn  and 
otherwise  regfulate  their  meetings  as  they  think  fit,  and  determine  the 
quorum  necessary  for  the  transaction  of  business :  questions  arising  at  any 
meeting  shall  be  decided  by  a  majority  of  votes :  in  case  of  an  equality  of 
votes  tiae  chairman  shall  have  a  second  or  casting  vote :  a  director  may  at 
any  time  summon  a  meeting  of  the  directors. 

(67.)  The  directors  may  elect  a  diairman  of  their  meetings,  and  determine  the 
period  for  which  he  is  to  hold  office  ;  but  if  no  such  chairman  is  elected,  or 
if  at  any  meeting  the  chairman  is  not  present  at  the  time  appointed  for 
holding  the  same,  the  directors  present  shall  choose  some  one  of  their 
number  to  be  chairman  of  such  meeting. 

(68.)  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of 
such  member  or  members  of  their  body  as  they  think  fit :  any  committee 
so  formed  shall,  in  the  exercise  of  the  powers  so  delegated,  conform  to  any 
regulations  that  may  be  imposed  on  them  by  the  directors. 

(69.)  A  committee  may  elect  a  chairman  of  their  meetings  :  if  no  such  chairman 
is  elected,  or  if  he  is  not  present  at  the  time  appointed  for  holding  the 
same,  the  members  present  shall  choose  one  of  their  number  to  be  chairman 
of  such  meeting. 

(70.)  A  committee  may  meet  and  adjourn  as  they  think  proper :  questions  arising 
at  any  meetine  sh^  be  determined  by  a  majority  oi  votes  of  the  members 
present;  and  m  case  of  an  equality  of  votes  the  chairman  shall  have  a 
second  or  casting  vote. 

(71 .  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of  directors, 
or  by  any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be 
afterwards  discovered  tiiat  there  was  some  defect  in  the  appointment  of 
any  such  directors  or  persons  acting  as  aforesaid,  or  that  they  or  any  of 
them  were  disqualified,  be  as  valid  as  if  every  such  person  had  been 
duly  appointed  and  was  qualified  to  be  a  director. 
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IHvidendt. 

(72.)  The  directors  may,  with  the  sanction  of  the  company  in  general 

declare  a  dividend  to  be  paid  to  the  members  in  proportion  to  their  shares. 

(73.)  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the 
business  of  the  company. 

(74.)  The  directors  may,  before  recommending  any  dividend,  set  aside  oat  of  Hie 
profits  of  the  company  such  sum  as  they  think  proper  as  a  reaerved  fond 
to  meet  contingencies,  or  for  equalizing  dividends,  or  for  repaiiing  or 
maintaining  the  works  connected  with  the  business  of  the  oompany,  or  any 
part  thereof ;  and  ilie  directors  may  invest  the  sum  so  set  apart  as  a  reserved 
fund  upon  such  securities  as  they  may  select. 

(75.)  The  directors  may  deduct  from  the  dividends  payable  to  any  member  all  sach 
sums  of  money  as  may  be  due  from  him  to  the  oompany  on  account  of  calls 
or  otherwise. 

(76.)  Notice  of  any  dividend  that  may  have  been  declared  shall  be  gfiven  to  each 
member  in  manner  hereinafter  mentioned ;  and  all  dividends  unclaimed  for 
three  years  after  having  been  declared  may  be  forfeited  by  the  directon 
for  the  benefit  of  the  company. 

(77.)  No  dividend  shall  bear  interest  as  against  the  oompany. 


Accounts, 

(78.)  The  directors  shall  cause  true  aooounts  to  be  kept,— 
Of  the  stock  in  trade  of  the  company ; 

Of  the  sums  of  money  received  and  expended  by  the  company,  and  the 
matter  in  respect  of  which  such  receipt  and  expenditure  takes  place ; 
and. 
Of  the  credits  and  liabilities  of  the  oompany : 
The  books  of  account  shall  be  kept  at  the  registered  office  of  the  company, 
and,  subject  to  any  reasonable  restrictions  as  to  the  time  and  manner  of 
inspecting  the  same  that  may  be  imposed  by  the  company  in  general 
meeting,  shall  be  open  to  the  inspection  of  the  members  durmg  the  haan 
of  business. 
(79.)  Once  at  the  least  in  every  year  the  directors  shall  lay  before  the  company 
in  general  meeting  a  statement  of  the  income  and  expenditure  for  the  past 
year,  made  up  to  a  date  not  more  than  three  months  before  such  meeting. 
(80.)  llie  statement  so  made  shall  show,  arr^iged  tmder  the  most  convenKnt 
heads,  the  amount  of   gross  income,  distinguishing  the  several  sooroes 
from  which  it  has  been  derived,  and  the  amoimt  of  gross  expenditure, 
distinguishing  the  expense  of  the  establishment,  salaries,  and  other  like 
matters :   every  item  of  expenditure  fairly  chargeable  against  the  yearns 
income  shall  be  brought  into  account  so  that  a  just  balance  of  profit 
and  loss  may  be  laid  before  the  meeting;  and  in  cases  where  any  item 
of  expenditure  which  may  in  fairness  be  distributed  over  several  years 
has  been  incurred  in  any  one  year  the  whole  amount  of  such  item  shall 
be  stated,  witii  ihe  addition  oi  the  reasons  why  only  a  portion  of  such 
expenditure  is  charged  against  the  income  of  the  year. 
(81 .)  A  balance-sheet  shall  be  made  out  in  every  year,  ana  laid  before  the  oomnany 
in  general  meeting,  and  such  balance-sheet  shall  contain  a  summary  <n  tlie 
property  and  liabSities  of  the  company  arranged  under  the  heads  appearing 
m  the  form  annexed  to  this  table,  or  as  near  thereto  as  drcumstances 
admit. 
(82.)  A  printed  oopy  of  such  balance-sheet  shall,  seven  days  previously  to  such 
meeting,  be  served  on  every  member  in  the  maimer  in  which  notices  are 
hcreinuter  directed  to  be  served. 


Audit. 

(83.)  Once  at  the  least  in  every  year  the  accounts  of  the  company  shall  be 
examined,  and  the  coireotness  of  the  balance-sheet  ascertained,  by  one  or 
more  auditor  or  auditors. 
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(84.)  The  first  auditors  shall  be  appointed  by  the  directors :  sabseqiieiit  auditors 
shall  be  appointed  by  the  company  in  general  meeting. 

(85.)  If  one  auditor  only  is  appointed,  aU  the  provisions  herein  contained  relating 
to  auditors  shall  apply  to  him. 

(86.)  The  auditors  may  be  members  of  the  company ;  but  no  person  is  eligible  as 
an  auditor  who  is  interested  otherwise  than  as  a  member  in  any  transaction 
of  the  company ;  and  no  director  or  other  officer  of  the  company  is  eligible 
during  his  continuance  in  office. 

(87.)  The  election  of  auditors  shaU  be  made  by  the  company  at  their  ordinary 
meeting  in  each  year. 

(88.)  The  remtmeration  of  the  first  auditors  shall  be  fixed  by  the  directors  ;  that 
of  subsequent  auditors  shall  be  fixed  by  the  company  in  general  meeting. 

(89.)  Any  auditor  shall  be  re-eligible  on  his  quitting  office. 

(90.)  If  any  casual  vacancy  occurs  in  the  office  of  any  auditor  appointed  by  the 
company,  the  directors  shall  forthwith  call  an  extraordinary  general  meeting 
for  the  purpose  of  supplying  the  same. 

(91.)  If  no  election  of  auditors  is  made  in  manner  aforesaid  the  Board  of  Trade 
may,  on  the  application  of  not  less  than  five  members  of  the  company, 
appoint  an  auditor  for  the  current  year,  and  fix  the  remuneration  to  be 
paid  to  him  by  the  company  for  his  services. 

(92.)  Every  auditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it 
shall  be  his  duty  to  examine  the  same,  with  the  accounts  and  vouchers 
relating  thereto. 
!  (93.)  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the 
company,  and  shall  at  all  reasonable  times  have  access  to  the  books  and 
accounts  of  the  company :  he  may,  at  the  expense  of  the  company,  employ 
acootmtants  or  other  persons  to  assist  him  in  investigating  such  accounts, 
and  he  may  in  relation  to  such  accounts  examine  the  directors  or  any 
other  officer  of  the  company. 

(94.)  The  auditors  shall  make  a  report  to  the  members  upon  the  balance-sheet 
and  accounts,  and  in  every  such  report  they  shall  state  whether,  in  their 
opinion,  the  balance-sheet  is  a  full  and  fair  balance-sheet  containing  the 
particulars  required  by  these  regulations,  and  properly  drawn  up  so  as  to 
exhibit  a  true  and  correct  view  of  the  state  of  the  company's  anairs,  and 
in  case  they  have  called  for  explanations  or  information  from  the  directors, 
whether  such  explanations  or  information  have  been  given  by  the  directors, 
and  whether  they  have  been  satisfactory ;  and  such  report  shall  be  read, 
i  together  with  the  report  of  the  directors,  at  the  ordinary  meeting. 


Noticei, 

(95.)  A  notice  may  be  served  by  the  company  upon  any  member  either  personallv 
or  by  sendmg  it  through  the  post  in  a  prepaid  letter  addressed  to  su(m 
member  at  his  registered  place  of  abode. 

(96.)  All  notices  directed  to  be  g^ven  to  the  members  shaU,  with  respect  to  anv 
share  to  which  persons  are  jointly  entitled,  be  given  to  whichever  of  such 
persons  is  named  first  in  the  register  of  members ;  and  notice  so  g^ven 
shall  be  sufficient  notice  to  all  the  holders  of  such  share. 

(97.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
time  When  the  letter  containing  the  same  would  be  delivered  in  the  ordinary 
course  of  the  post ;  and  in  proving  such  service  it  shall  be  sufficient  to  prove 
that  the  letter  containing  the  notices  was  properly  addressed  and  put  into 
the  post-office. 
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TABLES. 

Tablb  op  Eeb8  to  be  paid  to  the  Bboistrjlb  of  Joint  Stock  Coxpakibb  hj  a 
Companj  haying  a  Capital  divided  into  Shares. 

[^See  infra,  p,  1025,  at  to  additional  ad  yalorem  duties  on  registration  toith 
limited  liability.'] 

For  registration  of  a  oompany  whose  nominal  capital  does  not  exceed   £  s,  d, 

2,000/.,  a  fee  of    2    0    0 

For  registration  of  a  company  whose  nominal  capital  exceeds  2,000/. ,  the 
above  fee  of  2/. ,  with  the  following  additional  fees,  regulated  accord- 
ing  to  the  amonnt  of  nominal  capital ;  (that  is  to  say,)         £   s,   d. 
For  every  1 ,000/.  of  nominal  capital,  or  part  of  1 ,000/., 

after  the  first  2,000/.,  up  to  6, 000/ 1    0    0 

For  every  1 ,000/.  of  nominal  capital,  or  part  of  1 ,000/. , 

after  the  first  6,000/.,  np  to  100,000/ 0    6    0 

For  every  1,000/.  of  nominal  capital,  or  part  of  1,000/., 

after  the  first  100,000/ 0    10 

For  registration  of  any  increase  of  capital  made  after  the  first  regis- 
tration of  the  company,  the  same  fees  per  1 ,000/. ,  or  part  of  1 ,000/. , 
as  would  have  be^n  payable  if  such  increased  capital  had  formed 
part  of  the  original  capital  at  the  time  of  registration. 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal 
capital,  on  registration  or  afterwards,  any  greater  amount  of  fees 
than  60/.,  taking  into  account  in  the  case  of  fees  payable  on 
an  increase  of  capital  after  registration  the  fees  paid   on  regis- 
tration. 
For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registenng 
a  new  company. 
For  reg^tering  any  document  hereby  required  or  authorized  to  be  regfis- 

t^ied,  other  than  the  memorandum  of  association 0    6    0 

For  making  a  record  of  any  fact  hereby  authorized  or  required  to 

be  recorded  by  the  registrar  of  companies,  a  fee  of  0    6    0 


TABLE  0. 

Tablb  of  Fees  to  be  paid  to  the  Reoistbab  of  Joint  Stock  Cohpanib8  by  a 
Company  not  having  a  Capital  divided  into  Shares. 

For  registration  of  a  company  whose  number  of  members,  as  stated    £  s,   d. 
in  the  articles  of  association,  does  not  exceed  20    2    0    0 

For  reg^tration  of  a  company  whose  number  of  members,  as  stated 

in  the  articles  of  association,  exceeds  20,  but  does  not  exceed  100.  .600 

For  registration  of  a  company  whose  number  of  members,  as  stated 
in  the  articles  of  association,  exceeds  100,  but  is  not  stated  to  be 
unlimited,  the  above  fee  of  6/.,  with  an  additional  6*.  for  every 
60  members,  or  less  number  than  60  members  after  the  first  100. 

For  registration  of  a  company  in  which  the  number  of  members  is  stated 

in  the  articles  of  association  to  be  unlimited,  a  fee  of 20    0    0 

For  reg^tration  of  any  increase  on  the  number  of  members  made  after 
the  reg^tration  of  the  company  in  respect  of  every  60  members,  or 
less  than  60  members,  of  such  increase    0    5    0 

Provided  that  no  one  company  shall  be  liable  to  pay  on  the  whole  a 
greater  fee  than  20/.  in  respect  of  its  number  of  members,  taking 
mto  account  the  fee  paid  on  the  first  registration  of  the  company. 

For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regfis- 
tration  under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 

For  registering  any  document  hereby  required  or  authorized  to  be 

registered,  other  than  the  memorandum  of  association 0    5    0 

For  making  a  record  of  any  fact  hereby  authorized  or  required  to 

be  recorded  by  the  registrar  of  companies,  a  fee  of  0    6    0 
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FORMD. 
FoBH  OF  Statekent  referred  to  in  Fart  III.  of  the  Aot. 

•  The  capital  of  the  oomi)anv  ia ,  divided  into shares  of eaoh. 

The  number  of  shares  issued  is . 

Calls  to  the  amount  of pounds  per  share  have  been  made,  under  which  the 

Bum  of ^unds  has  been  received. 

The  liabilities  of  the  company  on  the  first  day  of  January  {or  July)  were, — 
Debts  owing  to  sundry  persons  by  the  company. 

On  judgmeDty /. 

On  specialty, /. 

On  notes  or  biUs, /. 

On  simple  contracts, 1. 

On  estimated  liabilities,  — '■ — /. 
The  assets  of  the  company  on  that  day  were — 
Government  securities  [itatittff  them] 

Bills  of  exch^Lnge  and  promissory  notes, /. 

Gash  at  the  baiucers, /. 

Other  securities, /. 

*  If  the  oompany  has  no  capital  divided  Into  ahaies,  the  portion  of  the  statement  rdatisf 
to  capital  and  eharea  must  be  omitted. 


SECOND  SCHEDULE. 


FORM  A. 

Meicobaiidijh  of  Absooiatioh  of  a  Company  limited  by  Shares. 

Ist.  The  name  of  the  company  is  **The  Eastern  Steam  Packet  Company, 
Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 
,   3rd.  ll^e  oSe^ts.  f9X  which  the  company  is  established  are,  •*  the  conveyance  of 
passen^^ers  and  goods  in  ships  or  boats  between  such  places  as  the  company  may 
from  tame  to  time  determine,  and  tho  doing  all  such  other  things  as  are  mddentiu 
or  conducive  to  the  attainment  of  the  above  object." 

4th.  The  liability  of  the  members  is  limited. 

6th.  The  capital  of  the  comnany  is  two  hundred  thousand  pounds^  divided  mto 
one  thousand  snares  of  two  hunared  pounds  each. 

Wb,  the  several  persons  whose  names  and  addresses  are  subscribed,  axe  deaxooB 
of  being  formed  into  a  company,  in  pursuance  of  this  memorandum  of 
association,  and  we  respectively  agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our  respective  names. 


Number  of  Bhara 
taken  bf 

**  1.  John  Jones,  of ,  in  the  county  of merohaat  . , 

"  2.  John  Smith,  of .  in  the  ooun^  of 

200 
25 

"  3.  Thomas  Green,  of ,  in  the  county  of 

"  4.  John  Thompson,  of ,  in  the  county  of 

"  6.  Caleb  White,  of ,  m  the  county  of 

30 
40 
15 

"  6.  Andrew  Brown,  of ,  in  the  county  of 

**  7.  Ceear  White,  of ,  in  the  county  of 

5 
10 

Total  shsrefi  taken. , , , , 

825 

Dated  the  22nd  day  of  November,  1861. 

Witness  to  the  above  dgnaturee, 
A.  B.,  No.  18,  Mute  Street,  derkenwell,  ICddlesftx. 
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FOBMB. 

MsMO&AHDUx  and  Abtkilihi  of  Assooiation  of  a  Gompany  limited  by  Guarantee, 
and  not  having  a  Capital  divided  into  fiihares. 

Memorandum  of  Atsoeiation, 

1st.  The  name  of  the  company  is  <*The  Mutual  London  Marine  Association, 
Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are,  *  *  the  mutual  insurance 
of  ships  belonging  to  members  of  the  company,  and  the  doing  all  such  other  thmgs 
as  are  incidental  or  conducive  to  the  attainment  of  the  above  objects.'' 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  the  same  being  wound  up  during  the  time  that  he  is  a 
member,  or  within  one  year  afterwards,  for  payment  of  the  debte  and  liabilities  of 
the  company  contracted  before  the  time  at  which  he  ceases  to  be  a  member,  and  the 
costs,  charges,  and  expenses  of  winding-up  the  same,  and  for  the  adjustment  of  the 
rights  of  uie  contributories  amongst  Qiemselves,  such  amount  as  may  be  required 
not  exceeding  ten  pounds. 

We,  the  several  persons  whose  names  and  addresses  axe  subscribed,  are  desirous  of 
bdng  formed  into  a  company,  in  pursuance  of  this  memorandum  of  association. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

"1.  John  Jones  of ,  in  the  county  of ,  merchant. 

**  2.  John  Smith  of ,  in  the  county  of . 

**  3.  Thomas  Green  of ,  in  the  county  of . 

**  4.  John  Thompson  of ,  in  the  county  of . 

**  6.  Caleb  White  of ,  in  the  coimty  of . 

**  6.  Andrew  Brown  of ,  in  the  county  of . 

"  7.  Caesar  White  of ,  in  the  county  of . 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 


ArtieUt  of  Atsoeiation  to  aoeompany  preceding  Memorandum  of  Astociation. 

(1.)  The  company,  for  the  purpose  of  reg^istration,  is  declared  to  consist  of  five 

himdr^  members. 
(2.)  The  directors  hereinafter  mentioned  may,  whenever  the  business  of  the 

association  requires  it,  register  an  increase  of  members. 

Definition  of  Members. 

(3.)  Every  person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the 
company  who  insures  any  ship  or  share  in  a  ship  in  pursuance  of  the 
regmations  hereinafter  contain^. 

General  Meetings, 

(4.)  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than 
three  months  after  the  incorporation  of  the  company,  and  at  such  place,  as 
the  directors  may  determine. 

(5.)  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may 
be  prescribed  b^  the  company  in  general  meeting ;  and  if  no  other  time  or 
place  is  prescribed,  a  gfeneral  meeting  shall  be  neld  on  the  first  Monday 
m  February  in  every  year,  at  such  place  as  may  be  determined  by  the 
directors. 

(6.)  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings; 
all  other  general  meetings  shall  be  called  extraordinary. 

(7.)  The  directors  may,  whenever  they  think  fit,  and  they  shall,  upon  a  requisition 
made  in  writing  by  any  five  or  more  members,  convene  an  extraordinary 
genial  meeting. 
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(8.)  Any  requisition  made  by  the  members  shall  express  the  object  of  the  i „ 

proposed  to  be  called,  and  shall  be  left  at  tne  registered  office  of  the  com* 
pany. 

(9.)  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to 
convene  a  general  meeting :  if  they  do  not  proceed  to  convene  the  sune 
■within  twenty-one  d&jB  from  the  date  of  the  requisition,  the  requisitioiiiBti, 
or  any  other  five  members,  may  themselves  convene  a  meeting. 

Froeeedingt  at  General  Meetmge, 

(10.)  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business  the  general  nature  of  such  bosi- 
ness,  shall  be  given  to  the  members  in  manner  hereinafter  mentioned,  or 
in  such  other  manner,  if  any,  as  may  bo  prescribed  by  the  company  in 
general  meeting ;  but  the  non-receipt  of  such  notice  by  any  member  shall 
not  invalidate  £e  proceedings  at  any  general  meeting. 

(11.)  All  business  shall  be  deemed  special  that  is  transact^  at  an  extraordinarj 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  tli^ 
exception  of  the  consideration  of  the  accounts,  balance  sheets,  and  tlie 
ordinary  report  of  the  directors. 

(12.)  No  business  shall  be  transacted  at  any  meeting  except  the  dedantion  of 
a  dividend,  unless  a  quorum  of  members  is  present  at  the  commencement 
of  such  business ;  and  such  quorum  shall  be  ascertained  as  follows ;  that  is 
to  say,  if  the  members  of  the  company  at  the  time  of  the  meeting  do  not 
exceed  ten  in  number,  the  quorum  shaJl  be  five  ;  if  thev  exceed  ten  there 
shall  be  added  to  the  above  quorum  one  for  every  five  additional  monbers 
up  to  fifty,  and  one  for  every  ten  additional  members  after  fifty,  with  this 
limitation,  that  no  quorum  shaU  in  any  case  exceed  thirty. 

(13.)  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quomiii 
of  members  is  not  present,  the  meetu^,  if  convened  upon  the  requisition 
of  the  members,  shall  be  dissolved :  in  any  other  case  it  shall  stand  ad- 
journed to  the  same  day  in  the  following  week  at  the  same  time  and  place ; 
and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not  pEresent,  it 
shall  be  adjourned  tine  die. 

(14.)  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman  at  eveiy 
general  meeting  of  the  company. 

(15.)  H  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  at  the 
time  of  holding  the  same,  the  members  present  shall  choose  some  one  of 
their  number  to  be  chairman  of  such  meeting. 

(16.)  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting 
from  time  to  time  and  from  place  to  place,  but  no  business  shall  be  tzans- 
acted  at  any  adjourned  meeting  other  than  the  business  left  nnfinished  at 
the  meeting  from  which  the  adjournment  took  place. 

(17.)  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  five  membefs, 
a  dedaratiou  by  the  chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  proceedings  of  the  company,  shall  be 
sufficient  evidence  of  the  fact,  without  proof  of  the  number  or  proportion 
of  the  votes  recorded  in  favour  of  or  agamst  such  resolution. 

(18.)  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  result  of  such  poll  shall  be  deemed 
to  be  the  resolution  of  the  company  in  general  meeting. 

Votes  of  Members, 

(19.)  Every  member  shall  have  one  vote  and  no  more. 

(20.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  em^itr 
boniSf  or  other  legal  curator. 

(21.)  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all  moneys  dne 
from  him  to  the  company  have  been  paid. 

(22.)  Votes  may  be  given  either  personally  or  by  proxies :  a  proxy  shall  be 
appointed  in  writing  under  the  hand  of  the  appointor,  or,  if  such  appointor 
is  a  corporation,  under  its  common  seal. 

(23.)  No  person  shall  be  appointt^d  a  proxy  who  is  not  a  member,  and  theimstru- 
ment  appointing  him  shall  be  deposited  at  the  registered  office  of  the  com- 
pany not  less  than  forty-eight  hours  before  the  time  of  holding  the  i — ^ 
at  whidi  he  proposes  to  vote. 
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(24.)  Any  instmineiit  appointing  a  proxy  shall  be  in  the  following  form : — 

" CJompany,  Limited. 

** ^,  of ,  in  the  county  of ,  being  a  member  of  the Com- 
pany, Limited,  hereby  appoint ,  of ,  as  my  proxy,  to  vote  for  me 

and  on  my  beihalf  at  the  [ordinary  or  extraordinary,  at  the  ease  may  be\ 

general  meeting  of  the  company,  to  be  held  on  the day  of ,  ana 

at  any  adjournment  thereoi,  to  be  hdd  on  the day  oi  — —  next  [or 

at  any  meeting  of  the  company  that  may  be  held  in  the  year ]. 

"  As  witness  my  hand,  this day  of . 

**  Signed  by  the  said  -^  in  the  presence  of ." 

Directors, 

(25.)  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be 
determined  by  the  subscribers  of  the  memorandum  of  association. 

(26.)  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of  asso- 
ciation shall  for  aU  the  purposes  of  this  Act  be  deemed  to  be  directors. 

Fower$  of  Directors, 

(27.)  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may 
exercise  all  such  powers  of  the  company  as  are  not  hereby  required  to  be 
exercised  by  the  company  in  general  meeting ;  but  no  regxuation  made 
by  the  company  in  general  meeting  shall  invalidate  any  prior  act  of  the 
directors  which  would  have  been  valid  if  such  reg^ulation  had  not  been 
made. 

Eleetum  of  Direeiors, 

(28.)  The  directors  shaU  be  elected  annually  by  the  company  in  gpeneral  meeting. 

Business  of  Company, 
[^Ssre  insert  BuUs  as  to  mode  in  which  business  of  Insurance  is  to  he  eondueted,"} 

Accounts, 

(29.)  The  aooonnts  of  the  company  shall  be  audited  by  a  committee  of  five  mem* 
bers,  to  be  called  the  audit  committee. 

(30.)  The  first  audit  committee  shall  be  nominated  by  the  directors  out  of  the 
body  of  members. 

(31.)  Subsequent  audit  committees  shall  be  nominated  by  the  members  at  the 
ordinary  general  meeting  in  each  year. 

(82.)  Tbe  audit  committee  shall  be  supplied  with  a  copy  of  the  balance-sheet^ 
and  it  shall  be  their  duty  to  examine  the  same  with  the  accounts  and 
vouchers  relating  thereto. 

(33.)  The  audit  committee  shall  have  a  list  delivered  to  them  of  all  books  kept 
by  the  company,  and  they  shall  at  all  reasonable  times  have  access  to  the 
books  and  accounts  of  the  company :  they  may,  at  the  expense  of  the 
company,  employ  accountants  or  other  persons  to  assist  them  m  investigat- 
ing such  accounts,  and  they  mav  in  relation  to  such  accounts  examine 
the  directors  or  any  other  officer  of  the  company. 

(34.)  The  audit  committee  shall  make  a  report  to  the  members  upon  the  balance- 
sheet  and  accounts,  and  in  every  such  report  they  shall  state  whether  in 
their  opinion  the  balance-sheet  is  a  full  and  fair  balance-sheet,  containing 
the  particulars  required  by  these  regulations  of  the  company,  and  properly 
drawn  up,  so  as  to  exhibit  a  true  and  correct  view  of  the  state  oi  the 
company's  affairs,  and  in  case  they  have  caUed  for  explanation  or  in- 
formation from  the  directors,  whether  such  explanations  or  information 
have  been  given  by  the  directors,  and  whether  they  have  been  satisfac- 
tory, and  such  report  shall  be  read  together  with  the  report  of  the  directors 
at  the  ordinary  meeting. 

Notices, 

(36.)  A  notice  may  be  served  by  the  company  upon  any  member  either  jperso-' 
nally,  or  by  sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  such  member  at  his  registered  place  of  abode. 

(36.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the^ 
time  when  the  letter  containing  the  same  would  be  delivered  in  the  ordi-' 
nary  course  of  the  post ;  and  in  proving  such  service  it  shall  be  sufficient. 
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to  "ptove  ihat  the  letter  oontaining  the  notioe  wu  properlj  addzened,  tnd 
pnt  into  the  post-offioe. 

fTindinff'Up. 

(37.)  The  oomiMUiy  shall  be  wound  m>  yolnntarily  whenever  an  extnundinaij 
resolution,  as  defined  by  the  Companies  Act,  1862,  is  passed  reqaiiing 
the  company  to  be  wound  up  yoluntaiily. 

NuneB,  A-ddressea,  and  Detcriptionfl  of  Sabacriben. 

**  1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

**  2.  John  Smith,  of ,  in  the  county  of . 

**  3.  Thomas  Green,  of ,  in  the  county  of . 

**  4 .  John  Thompson,  of ,  in  the  county  of . 

**  6.  Caleb  White,  of ,  in  the  county  of . 

**  6.  Andrew  Brown,  of ,  in  the  county  of  — — . 

**  7.  Caesar  White,  of ,  in  the  county  of . 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  mgnatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 

FORMO. 

Mbkobasdux  and  AsriaLBS  of  AssooiATioir  of  a  Company  limited  by  Guarantee, 
and  having  a  Capital  divided  into  Shares. 

Mem&rmtdtim  ofAuoeuiium, 

Ist.  The  name  of  the  company  is  **  The  Highland  Hotel  Company,  Limited." 

2nd.  The  regfistered  office  of  tiie  company  will  be  situate  in  Scotland. 

3rd.  The  objects  for  which  the  company  is  established  are  '*  the  facilitatiDg 
travelling  in  tne  Highlands  of  Scotland  by  providing  hotels  and  conreyances  by 
sea  and  by  land  for  the  accommodation  of  travellers,  and  the  doing  all  such  other 
things  as  are  incidental  or  conducive  to  the  attainment  of  the  above  object." 

41h.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  the  same  being  wound  up  during  the  tame  that  he  is  a 
member,  or  within  one  year  afterwards,  for  payment  of  the  debte  and  liabilities  of 
the  company,  contracted  before  the  time  at  which  he  ceases  to  be  a  member,  szid 
the  costs,  charge,  and  exp^ises  of  winding-up  the  same  and  for  the  adjustment  ol 
the  righto  of  the  contributories  amongst  themselves,  such  amount  as  may  be  required, 
not  exceeding  twenty  pounds. 

Wb,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desiroas 
of  being  formed  into  a  company,  in  pursuance  of  this  memorandmn  ol 
association. 

Names,  Addrenes,  and  DesaipUons  of  Subscribers. 

<<  1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

**  2.  John  Smith,  of ,  in  the  ooun^  of . 

"  8.  Thomas  Green,  of ,  in  the  county  of . 

**  4.  John  Thompson,  of ,  in  the  county  of . 

•*  6.  Caleb  White,  of ,  in  the  county  of . 

**  6.  Andrew  Brown,  of ,  in  the  county  of . 

**  7.  Ceesar  White,  of ,  in  the  county  of . 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Hiddleeez. 


Artiela  of  Attociatum  to  aeeompany  preceding  Memorandum  of  Astoeiatim. 

1.  The  capital  of  the  company  shall  consist  of  five  hundred  thousand  pounds, 
divided  into  five  thousand  shares  of  one  hundred  pounds  each. 

2.  The  directors  may,  with  the  sanction  of  the  company  in  general  meetiBg, 
reduce  the  amount  of  shares. 

8.  The  directors  may,  with  the  sanction  of  the  company  in  general  meetings 
cancel  any  shares  belonging  to  the  comnany. 

4.  AU  the  articles  of  Table  A.  shall  be  deemed  to  be  incorpoivted  with  tbeie 
articles,  and  to  apply  to  the  company. 
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Ws,  tbe  sereral  penons  whose  names  and  addresses  are  snbscribed,  agree  to  take 
the  nnmher  of  shares  in  the  capital  of  the  oompany  set  opposite  onr  respeotiye 
names. 


Number  of  Shares 

taken  b7 
eftdh  Sabaoriber. 

**  1 ,  John  Jones,  of  ■   ■    ,  in  the  county  of        ■■ , , , , , , , , , , , , 

200 

**  2,  John  Stnith,  of      '  ' ,  in  the  countY  of , ........... 

25 

**  3.  Thomas  Green,  of  — ,  in  the  connty  of 

"  4.  John  Thompson j  trf ,  in  the  county  of 

"  6.  Caleb  White,  of  — — ,  in  the  connty  of 

30 
40 
16 

"  6.  Andrew  Brown,  of  — ,  in  the  oonnty  of 

**  7.  Caesar  White,  of ,  in  the  oonnty  of            

6 
10 

Total  shares  taken 

825 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  aboye  signatures, 

A.  B.,  No.  13,  Hute  Street,  GerkenweU,  Middlesex. 


FOSM  D. 

MsMOBASStnc  and  ABnoLBS  of  Association  of  an  unlimited  Company  having  a    ' 
Capital  divided  into  Shares. 

Memorandum  of  Auociation. 

1st.  The  name  of  the  company  is  **  The  Patent  Stereotype  Comnanv." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are  **  the  working  of  a 

patent  method  of  founding  and  casting  stereotype  plates,  of  which  method  John 

Bmith,  of  London,  is  the  sole  patentee." 

Ws,  the  several  persons  whose  names  are  subscribed,  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association. 

Names,  Addresses,  and  Descriptioiis  of  Subeciibers. 

"1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

"  2.  John  Smith,  of ,  in  the  county  of . 

**  3.  Thomas  Oreen,  of ,  in  the  county  of . 

"4.  John  Thompson,  of ,  in  the  county  of . 

"  6.  Caleb  White,  of ,  in  the  county  of . 

"  6,  Andrew  Brown,  of ,  in  the  county  of . 

"  7.  Abel  Brown,  of ,  in  the  county  bi . 

Dated  22nd  day  of  November,  1 86 1 . 
Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  Middlesex. 


Artidet  ofAstoeiatum  to  aeeompany  the  preceding  Memorandum  of  Aetoeiatum, 

Capital  of  the  Company, 

The  capital  of  the  comjMuiy  is  two  thousand  pounds,  divided  into  twenty  shares 
of  one  hundred  pounds  eaoh. 

Application  of  Table  A. 

All  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated  with  these  articles, 
and  to  apply  to  the  company. 
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Appendix  A. 


Ws,  ihe  neveral  penonB  whose  names  and  addreeses  are  sabecribed,  agree  to  tab 
the  number  of  shares  in  the  capital  of  the  oompanj  set  opposite  our  re^ectiTe 


NmnberafShaici 

taken 

brSabMsflxn. 

"  1.  John  Jones,  of ,  in  the  oonniy  of ,  merchant  . . 

"  2.  John  Bmith,  of ,  in  the  oonnty  of 

1 
6 

**  3.  Thomas  Green,  of ,  in  the  ooontj  of 

**  4.  John  Thompson,  of ,  in  the  county  of 

"  6.  Caleb  White,  of ,  in  the  county  of 

2 
2 
3 

**  6.  Andrew  Brown,  of ,  in  lie  county  of 

**  7.  Abel  Brown,  of ,  in  the  county  of 

4 
1 

Total  sharee  taken 

18 

Bated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  Middlesex. 


[Form  £,,  below,  wot  altered  by  Board  of  Trade  in  1886  (London  GaeelUy  Uik  JjNiQ, 
under  teet,  71  of  the  Mt,  and  ie  printed  as  altered.']    See  Thring,  6th  ed.  842. 

FOSM  E.,  as  required  by  the  Second  Part  of  the  Act. 

SxnacAST  or  Gatitil  iin)  Shibh  of  the CkncPAirr,  made  up  to  the day 

of . 

Nominal  capital  £ divided  into shares  of  £ each. 

Number  of  shares  taken  up  to  the day  of . 

There  has  been  called  up  on  each  of shares  £— — . 

Total  amount  of  calls  (including  payments  on  application  and  aUotment) 

reoeiyed  £ . 

Total  amount  (if  any)  ag^'eed  to  be  considered  as  paid  on shares  £ . 

Total  amount  of  calls  unpaid  £ . 

Total  amount  (if  any)  paid  on shares  forfeited  £ . 

LiBT  of  persons  holding  shares  in  the Company  on  the day  of ,  and 

of  persons  who  have  held  shares  therein  at  any  time  during  the  year  imniedi- 

ately  preceding  the  said day  of ,  showing  their  Names  and  Addressee 

and  an  Account  of  the  Shares  so  held. 


FoUoin 

OCOUPATIOMS. 

Ledger 
con- 
taining 
par- 

name. 

C!hri». 
Name. 

Ad- 

Occu- 
pation. 

Shares 
hddbr 
existing 
Mem- 
bera 
on  the 
—  day 
of . 

Additional  Shane 
held  by  existing 
Memb^  during 

Sharaheldbf 

penooa 

no  longer 

Be- 
maiki. 

ticulan. 

Num- 
ber. 

Date  of 
Transfer. 

Num- 
ber. 

Date  of 
Tranifcr. 
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FORM  p. 

LiGBfOB  to  hold  Lands. 

The  Lords  of  the  Committee  of  Privy  Conncil  appointed  for  the  oonsideration  of 
matters  relating  to  Trade  and  Foreign  Plantations  hereby  license  the Asso- 
ciation, Limited,  to  hold  the  lands  hereunder  described  [intert  deteriptum  of  lands]. 
The  conditions  of  this  licence  are  [insert  c(mdUions,  if  any]. 


THIED  SCHEDULE. 

FIRST  PART. 

{:Rspealed  by  8.  L.  R.  Act,  1893.) 

SECOND  PART. 

7  &  8  Vict.  c.  113,  s.  47. 

Every  company  of  more  than  six  persons  established  on  the  sixth  day  of  May,  Existinir  com- 
1844,  for  the  purpose  of  canTing  on  the  trade  or  business  of  bankers  within  ihe  panics  to  have 
distance  of  sixty-five  miles  6Y)m  London,  and  not  within  the  provisions  of  the  the  powers  of 
Act  passed  in  the  session  holden  in  the  seventh  and  eighth  years  of  the  reign  of  miing  and 
her  present  Majesty,  chapter  one  hundred  and  thirteen,   shall  have  the  same  being  sued, 
powers  and  privileges  of  suing  and  being  sued  in  the  name  of  any  one  of  the 
public  officers  of  sudi  co-partnership  as  the  nominal  plaintiff,  petitioner,  or  defen- 
dant on  behalf  of  such  co-partnei^p ;  and  all  judgments,  decrees,  and  orders, 
made  and  obtained  in  any  such  suit,  may  be  enforced  in  like  manner  as  is  pro- 
vided with  r^pect  to  such  companies  carrying  on  the  said  trade  or  business  at 
any  place  in  l&^land  exceeding  the  distance  of  sixty-five  miles  from  London, 
under  the  provisions  of  an  Act  passed  in  the  seventh  year  of  the  reigpn  of  King 
George  the  Fourth,  chapter  forty- six,  intituled  **  An  Act  for  the  better  regulating 
Co-partnerships  of  certain  Bankers  in  England,  and  for  amending  so  much  of  an 
.  Act  of  the  Thirty-ninth  and  Fortieth  years  of  the  rei^  of  His  late  Majesty  King 
Gkorge  the  Third,  intituled  *An  Act  for  establishmg  an  agreement  with  the 
Gk>vemor  and  Company  of  the  Bank  of   England  for    advancing  the  Sum  of 
Three  Millions  towards  the  Supply  for  the  Service  of  the  year  One  thousand 
eight  himdred,'   as  relates  to    the    same,"    provided  that  such  first- mentioned 
company  shall  make  out  and  deliver  from  time  to  time  to  the  Commissioners 
of  Stamps  and  Taxes  the  several  accounts  or  returns  required  by  the  last- mentioned 
Act,  ana  all  the  provisions  of  the  last-recited  Act  as  to  such  accounts  or  returns 
shall  be  taken  to  apply  to  the  accounts  or  returns  so  made  out  and  delivered  by 
such  first-mentionea  companies  as  if  they  had  been  orig^inally  included  in  the 
provisions  of  the  last-redted  Act. 

20  &  21  Vict.  c.  49,  part  of  Section  XII. 

Notwithstanding  anything  contained  in  any  Act  passed  in  the  Session  holden  Power  to  form 
in  the  seventh  and  eighth  years  of  the  reig^  of  ner  present  Majesty,  chapter  banldng  part- 
one  hundred  and  thirteen,  and  intituled  *^  An  Act  to  regulate  Joint  Stock  Banks  nerships  of 
in  England,"  or  in  any  other  Act,  it  shall  be  lawful  for  any  number  of  persons,  ten  persons, 
not  exceeding  ten,  to  carry  on  in  partnership  the  business  of   banking,  in  the 
same  manner  and  upon  the  same  conditions  in  all  respects  as  any  company  of  not 
more  than  six  persons  could  before  the  passing  of  this  Act  have  earned  on  such 
business. 
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Ai^PENDIX  A. 


Short  tide. 
Power  to 
companies 
to  have  an 
official  seal. 


Power  to 
companies  to 
appoint 
agents  abroad 
to  affix  seals. 


As  to  the 
duration  of 
powers 

g^ranted  under 
8.  8  of  this 
Act. 


Person  affix- 
ing seal  to 
document  to 
certify  the 
'date  when  so 
affixed. 


Companies 
not  to  exer- 
cise powers  of 
Act  unless 
authorized. 
Sect.  65  of  25  & 
26  Vict.  c.  89, 
not  repealed. 


THE  COMPANIES  SEALS  ACT,  1864. 

(27  Vict.  c.  19.) 

An  Act  to  enable  Joint  Stock  Companies  carrying  on  Businees  in 
Foreign  Countries  to  have  Official  Seals  to  be  used  in  sndi 
Countries.  [ISth  May,  1864.] 

Whereas  there  have  been  and  may  be  established  in  the  United  Kingdom  oompuues 
-whose  business  is  to  be  carried  on  in  countries  not  situate  in  the  United  Kingdom^ 
and  it  is  convenient  and  desirable  that  investments  may  be  made,  and  mortgages, 
coDveyances,  and  leases  taken,  and  contracts  and  engagements  entered  into,  on  b^aU 
of  the  company,  in  such  coimtries,  in  the  name  of  the  company :  Be  it  thoefore 
enacted  by  the  Qneen*s  most  Excellent  Majestv,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Pftrliameot 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  may  be  dted  for  all  purposes  as  *'  The  Companies  Seals  Act,  1864.** 

2.  Any  company,  under  **The  Companies  Act,  1862,''  whose  objects  require  or 
comprise  the  transaction  of  business,  as  hereinbefore  mentioned,  in  foreign  oonntriee, 
may  cause  to  be  prepared  an  official  seal  for  and  to  be  used  in  any  place,  district, 
or  territory  situate  out  of  the  United  Einffdom  in  which  the  business  of  the  companj 
shall  be  carried  on,  and  every  such  officii  seal  may  and  shall  be  a  fac-simile  of  or 
as  nearly  as  practicable  a  fac-simile  of  ^e  common  seal  of  the  company,  with  the 
exception  that  on  the  face  hereof  shall  be  inscribed  the  name  of  each  and  every 
place,  district,  or  territory  in  and  for  which  it  is  to  be  used :  Provided  that  it  shall 
be  lawful  for  any  such  company  as  aforesaid  from  time  to  time  to  break  up  and 
renew  any  official  seal  or  seals,  and  to  vary  the  limits  within  which  it  is  intended  to 
be  used. 

3.  Every  company  having  or  using  any  such  official  seal  as  is  authorized  by  this 
Act  may  from  time  to  time,  by  any  instrument  or  instruments  in  writing  under  the 
common  seal  of  the  company,  empower  any  agent  or  agents  specially  appointed  for 
the  purpose,  or  any  local  agent,  board,  committee,  manager,  or  commissioner  ap- 
pointed under  the  provisions  of  the  articles  of  association  of  such  company,  in  any 
place,  district,  or  territory  situate  out  of  the  United  Kingdom  where  the  bnsinees  of 
the  company  shall  for  the  time  being  be  carried  on,  to  affix  such  official  seal  to  any 
deed,  contract,  or  other  instrument  to  which  the  company  is  or  shall  be  made  a  party 
in  such  place,  district,  or  territory,  and  no  other  order  of  the  company  or  the  board 
of  directors  thereof  shall  be  necessary  to  authorize  any  such  seal  to  be  affixed  to  any 
deed,  contract,  or  other  instrument. 

4.  Every  power  granted  under  the  last  preceding  section  shall,  as  betweoi  ^ 
company,  their  successors  and  assigns,  on  ^e  one  hand,  and  the  person  or  pcnoos 
dealmg  with  the  agent  or  agents,  board,  committee,  manager,  or  commissioner 
named  in  the  instrument  conferring  the  power,  and  all  parties  claiming  through  or 
under  such  person  or  persons,  on  the  other  hand,  continue  in  force  during  the  poiod, 
if  an^,  mentioned  in  the  instrument  conferring  the  power,  or  if  no  power  be  there 
mentioned  then  until  notice  of  the  revocation  or  determination  of  me  power  shall 
have  been  g^ven  to  such  person  or  persons  as  aforesaid. 

5.  Whenever  any  such  official  seal  as  aforesaid  shall  be  affixed  to  any  document, 
the  person  affixing  the  same  shall,  by  writing  under  his  hand,  and  written  on  the 
document  to  which  the  seal  may  have  been  affixed,  certify  the  date  when  and  the 
place  where  the  same  was  affixed  ;  and  any  document  to  which  any  such  seal  shall 
nave  been  duly  affixed  within  the  district  or  territory  or  place  the  name  whereof  is 
inscribed  on  such  seal  shall  bind  the  com}>an^  in  uie  same  way  and  to  the  sane 
extent  and  have  the  same  force  and  effect  as  if  it  had  been  duly  sealed  with  the 
common  seal  of  the  company. 

6.  The  powers  given  oy  this  Act  shall  be  exercised  by  such  companies  only  as  are 
or  shall  be  expressly  authorized  to  exercise  the  same  by  their  articles  of  aasociatioo, 
or  a  special  resolution  passed  according  to  the  provisions  of  **  The  CompanieB  Aet, 
1862,'*  and  shall  be  exercised  by  such  companies  subject  to  any  directions  or  restrie> 
tious  in  their  articles  of  association  or  the  special  resolutions  contained. 

7.  Nothing  in  this  Act  contained  shall  operate  to  repeal  the  provisions  of  the 
fiftv-£fth  section  of  "The  Companies  Act,  1862,"  but  such  section  shall  oontinne 
in  force,  and  all  acts  done  or  to  be  done  thereunder  sh^  be  as  valid  and  efiet^ual  as 
if  this  Act  had  not  been  passed. 
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THE  COMPANIES  ACT,  1867. 
30  &  31  Vict.  c.  131. 

{Amended  ^  40  ^  41  rtct.  e.  26.) 

An  Act  to  amend  '<  The  Companies  Act,  1862." 

[20th  August,  1867.] 
Bb  it  enacted,  &o. 

Freiiminary, 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Companies  Act,  1867."  Short  title. 

2.  The  Companies  Act,  1862,  is  heremafter  referred  to  as  **  The  Principal  Act ; "  j^f^  ^  \^  cq^. 
and  the  principal  Act  and  this  Act  are  hereinafter  distingxushed  as  and  may  be  strued  as  one 
cited  for  all  purposes  as  **The  Companies  Acts,  1862  and  1867  ;  "  and  this  Act  ^th  25  &  26 
shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  one  with  the  Vict.  c.  89. 
principal  Act;     and  the  expression  *' this  Act'*  in  the  principal  Act,   and  any 
expression  referring  to  the  principal  Act  which  occurs  in  any  Act  or  other  docu- 
ment, shall  be  construed  to  mean  the  principal  Act  as  amended  by  this  Act. 

3.  This  Act  shall  come  into  force  on  the  1st  day  of  September,  1867}  which  date  Oommenoe- 
is  hereinafter  referred  to  as  the  commencement  of  this  Act.  ment  of  Act. 

Unlimited  Liability  of  l)ireetor», 

4.  Where  after  the  commencement  of  this  Act  a  company  is  formed  as  a  limited  Company  may 
company  under  the  principal  Act,  the  liability  of  the  dii^ctors  or  managers  of  such  have  direotord 
company,  or  the  manafifing  director,  may,  if  so  provided  by  the  memorandum  of  with  unlimi- 
association,  be  unlimitea.  ted  liability. 

5.  The  following  modifications  shall  be  made  in  the  thirty-eighth  section  of  the  Liability  of 
principal  Act,  with  respect  to  the  contributions  to  be  required  in  the  event  of  the  ^Jirector  past 
winding-up  of  a  limited  company  under  the  principal  Act,  from  any  director  or  and.  present 
manager  whose  liability  is,  in  pursuance  of  this  Act,  unlimited ; —  where  liability 

(1.)  Subiect  to  the  provisions  hereinafter  contained,  any  such  director  or  manager,  j^  unlimited, 
whether  past  or  present,  shall,  in  addition  to  his  liability  (if  any)  to  contri- 
bute as  an  ordinary  member,  be  liable  to  contribute  as  if  he  were  at  the 
date  of  the  commencement  of  such  winding-up  a  member  of  an  unlimited 
company: 

(2.)  No  contribution  required  from  any  past  director  or  manager  who  has  ceased 
to  hold  such  office  for  a  period  of  one  year  or  upwards  prior  to  the 
commencement  of  the  windmg-up  shall  exceed  the  amount  (if  any)  which 
he  is  liable  to  contribute  as  an  ordinary  member  of  the  company : 

(3.)  No  contribution  required  from  any  past  director  or  manager  in  respect  of 
any  debt  or  liability  of  the  company  contracted  after  the  time  at  which  he 
ceased  to  hold  smm  office  shall  exceed  the  amount  (if  any)  which  he  is 
liable  to  contribute  as  an  ordinary  member  of  the  company : 

(4.)  Subject  to  the  provisions  contained  in  the  regulations  of  the  company,  no 
contribution  required  from  any  director  or  manager  shall  exceed  the 
amount  (if  any)  which  he  is  liable  to  contribute  as  an  ordinary  member, 
unless  the  Court  deems  it  necessary  to  require  such  contribution  in  order  to 
satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs,  charges,  and 
expenses  of  the  winding-up. 

6.  In  the  event  of  the  winding-up  of  any  limited  company,  the  Court,  if  it  think  Director  with 
fit,  may  make  to  any  director  or  manager  of  such  company  whose  liability  is  unlimited 
unlimited  the  same  allowance  by  way  of  set-off  aa  under  the  one  hundred  and  first  liability  may 

o  ^  2  have  set-off  as 
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under  8. 101. of 
26  &  26  Vict, 
c.  89. 

Notice  to  be 
given  to 
director  on  his 
election  that 
his  liability 
will  be 
unlimited. 


Existing 
limited  com- 
pany may,  by 
speoal  reso- 
lution, make 
liability  of 
directors 
unlimited. 


section  of  the  principal  Act  it  may  make  to  a  contributory  where  the  company  is 
not  limited. 

7.  In  any  limited  company  in  which,  in  pursuance  of  this  Act,  the  liability  of  a 
director  or  manager  is  unlimited,  the  directors  or  managers  of  the  company  fif  any), 
and  the  member  who  proposes  any  person  for  election  or  appointment  to  sura  ofBoe, 
shall  add  to  such  proposal  a  statement  that  the  liability  of  the  person  holding  such 
office  will  be  unlmuted,  and  the  promoters,  directors,  managers,  and  secretary  (if 
any)  of  such  company,  or  one  of  tnem,  shall,  before  such  person  accepts  such  office 
or  acts  therein,  g^ve  him  notice  in  writing  that  his  liability  will  be  unlimited. 

If  any  director,  manager,  or  proposer  make  default  in  adding  such  statement,  or 
if  any  promoter,  director,  manager,  or  secretary  make  default  in  giving  such  notice, 
he  shall  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds,  and  shall  also  be 
liable  for  any  damage  which  the  person  so  elected  or  appointed  may  sustain  from 
such  default,  but  the  liability  of  the  person  elected  or  appointed  shall  not  be  affected 
by  such  default. 

8.  Any  limited  company  imder  the  principal  Act,  whether  formed  before  or  after 
the  conmiencement  of  this  Act,  may,  by  a  special  resolution,  if  authorized  so  to  do 
by  its  regulations,  as  originally  framed  or  as  altered  by  special  resolution,  from 
time  to  tune  modify  the  conditions  contained  in  its  memorandum  of  association  ao 
far  as  to  render  unlimited  the  liability  of  its  directors  or  managers,  or  of  the 
managing  director ;  and  such  special  resolution  shall  be  of  the  same  validity  as  if  it 
had  been  originally  contained  in  the  memorandum  of  association,  and  a  copy  thereof 
shall  be  embodied  in  or  annexed  to  every  copy  of  the  memorandum  of  aasodatkra 
which  is  issued  after  the  passing  of  the  resolution,  and  any  default  in  this  respect 
shall  be  deemed  to  be  a  default  m  complying  with  the  provisions  of  the  fifty-fouzth 
section  of  the  principal  Act,  and  shall  he  punished  accordingly. 


Power  to 
company  to 
reduce  capital. 


Company  to 
add  **  and 
reduced"  to 
its  name  for  a 
limited  period. 
Company  to 
apply  to  the 
Court  for  an 
order  confirm- 
ing reduction. 


Definition  of 
the  Court. 


Creditors  may 
object  to  re- 
duction, and 
list  of  object- 
ing creditors 
to  besettied 
by  the  Court. 


Court  may 


JRedwUion  of  Capital  and  Shares, 

9.  Any  company  limited  by  shares  may,  by  special  resolution,  so  far  modify  the 
conditions  contained  in  its  memorandum  of  association,  if  authorized  so  to  do  by  its 
regulations  as  origfinally  framed  or  as  altered  by  special  resolution,  as  to  reduce  its 
capital ;  but  no  such  resolution  for  reducing  the  capital  of  any  company  shall  come 
into  operation  until  an  order  of  the  Court  is  regfistered  by  the  reg^istrar  of  joint 
stock  companies,  as  is  hereinafter  mentioned. 

10.  The  companv  shall,  after  the  date  of  the  passing  of  any  mpedal  resolution  for 
reducing  its  capital,  add  to  its  name,  until  such  date  as  the  Court  may  fix,  the 
words  '*  and  reduced,"  as  the  last  words  in  its  name,  and  those  words  shall,  until 
such  date,  be  deemed  to  be  part  of  the  name  of  the  company  within  the  meaning  at 
the  principal  Act. 

11.  A  company  which  has  passed  a  special  resolution  for  reducing  its  capital,  may 
apply  to  the  Court  by  petition  for  an  order  confirming  the  reduction,  and  on  the 
hearing  of  the  petition,  the  Court,  if  satisfied  that  with  respect  to  every  creditor  of 
the  company  who,  under  the  provisions  of  this  Act,  is  entitied  to  object  to  the  reduc- 
tion, either  his  consent  to  the  reduction  has  been  obtained,  or  his  debt  or  claim  has 
been  discharged  or  has  determined,  or  has  been  secured  as  hereinafter  provided,  may 
make  an  order  confirming  the  reduction  on  such  terms,  and  subject  to  such  condi- 
tions as  it  deems  fit. 

12.  The  expression  '*  the  Court"  shall,  in  this  Act,  mean  the  Court  which  has 
jurisdiction  to  make  an  order  for  windinig-up  the  petitioning  company,  and  the 
eighty-first  and  eighty-third  sections  of  l£e  principal  Act  shaJl  be  construed  as  if 
the  term  **  winding-up  "  in  those  sections  included  proceedings  under  thia  Act,  and 
the  Court  may,  in  any  proceedings  under  this  Act,  make  such  order  as  to  costs  as  it 
deems  fit. 

18.  Where  a  company  proposes  to  reduce  its  capital,  every  creditor  of  the  com- 
pany who,  at  the  date  fixed  by  the  Court,  is  entitled  to  any  debt  or  daim  whidi,  if 
that  date  were  the  commencement  of  the  winding-up  of  the  company,  would  be 
admissible  in  proof  against  the  company,  shall  be  entitled  to  object  to  the  proposed 
reduction,  and  to  be  entered  in  the  ust  of  creditors  who  are  so  entitled  to  object. 

The  Court  shall  settle  a  list  of  such  creditors,  and  for  that  purpose  shall  ascertain 
as  far  as  possible,  without  requiring  an  application  from  any  creditor,  the  names  of 
such  creditors,  and  the  nature  and  amoimt  of  their  debts  or  claims,  and  may  publiah 
notices  fixing  a  certain  day  or  days  within  which  creditors  of  the  company,  who  are 
not  entered  on  the  list,  are  to  claim  to  be  so  entered,  or  to  be  excluded  from  tiie 
right  of  objecting  to  the  proposed  reduction. 

14.  Where  a  creditor  whose  name  is  entered  on  the  list  of  orediton,  and  whose 
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debt  or  daim  is  not  discharged  or  determined,  does  not  consent  to  the  proposed  dispense  with 
reduction,  the  Court  may  (if  it  think  fit)  dispense  with  such  consent  on  the  company  consent  of 
securing  the  payment  of  the  debt  or  claim  of  such  creditor,  by  setting  apart  and  creditor  on^ 
appropriating  in  such  manner  as  the  Ck)urt  may  direct,  a  sum  of  such  amount  as  is  secnri^  being 
hereinafter  mentioned ;  (that  is  to  say,)  ffiven  for  his 

(1.)  If  the  fun  amount  of  the  debt  or  daim  of  the  creditor  is  admitted  by  the  com-  debt, 
pany,  or,  though  not  admitted,  is  such  as  the  company  are  wil&ng  to  set 
apart  and  appropriate,  then  the  full  amount  of  the  debt  or  daim  shall 
be  set  apart  and  appropriated. 
(2.)  If  the  full  amount  of  the  debt  or  daim  of  the  creditor  is  not  admitted  by  the 
company,  and  is  not  such  as  the  company  are  willing  to  set  apart  and 
appropriate,  or  if  the  amount  is  contingent  or  not  ascertained,  then  the 
Court  may,  if  it  think  fit,  inquire  into  and  adjudicate  upon  the  validity  of 
such  debt  or  daim,  and  the  amount  for  which  the  com}>any  may  be  liable  in 
respect  thereof,  in  the  same  manner  as  if  the  company  were  being  wound 
up  by  the  Court,  and  the  amount  fixed  by^  the  Court  on  such  inquiry  and 
adjudication  shall  be  set  apart  and  appropriated. 

15.  The  registrar  of  joint  stock  companies,  upon  the  production  to  him  of  an  order  Order  and 
of  the  Court,  confirming  the  reduction  of  the  capital  of  a  company,  and  the  delivery  minute  to  be 
to  him  of  a  copy  of  the  order,  and  of  a  minute  (approved  by  the  Court),  showing  registered, 
with  respect  to  the  capital  of  the  company,  as  altered  b^  the  order,  the  amount  of 

such  capital,  the  number  of  shares  in  which  it  is  to  be  divided,  and  the  amoimt  of 
each  share,  shall  register  the  order  and  minute,  and,  on  the  regfistration  the  spedal 
resolution  confirmed  by  the  order  so  regfistered  shall  take  effect. 

Notice  of  such  registration  shall  be  published  in  such  manner  as  the  Court  may 
direct. 

The  registrar  shall  certify  under  his  hand  the  registration  of  the  order  and  minute, 
and  his  certificate  shall  bo  condusive  evidence  that  all  the  requisitions  of  this  Act 
with  respect  to  the  reduction  of  capital  have  been  complied  with,  and  that  the  capital 
of  the  company  is  such  as  is  stated  in  the  minute. 

16.  The  minute,  when  reg^tered,  shall  be  deemed  to  be  substituted  for  the  oorre-  Minute  to 
sponding  part  of  t^e  memorandum  of  association  of  the  company,  and  shall  be  of  form  part  of 
the  same  validity,  and  subject  to  the  same  alterations,  as  if  it  had  been  origfinally  memorandum 
contained  in  the  memorandum  of  association ;  and,  subject  as  in  this  Act  mentioned,  of  association, 
no  member  of  the  company,  whether  past  or  present,  shall  be  liable  in  respect  of  any 

share  to  any  call  or  contribution  exceeding  in  amount  the  difference  (if  any)  between 
the  amount  which  has  been  paid  on  such  share,  and  the  amount  of  the  share  as  fixed 
by  the  minute. 

17.  If  any  creditor  who  is  entitled  in  respect  of  any  debt  or  daun  to  object  to  the  Saving  of 
reduction  of  the  capital  of  a  company  under  this  Act  is,  in  consequence  of  his  ig^no-  rights  of  ere- 
ranee  of  the  proceeding^  taken  with  a  view  to  such  reduction,  or  of  their  nature  and  ditors  who  are 
effect  with  respect  to  his  claim,  not  entered  on  the  list  of  creditors,  and  after  such  ignorant  of 
reduction  the  company  is  unable,  within  the  meaning  of  the  eightieth  section  of  the  proceedings, 
prindpal  Act,  to  pay  to  the  creditor  the  amount  of  such  debt  or  daim,  every  person 

who  was  a  member  of  the  companv  at  the  date  of  the  registration  of  the  order  and 
minute,  relating  to  the  reduction  oi  the  capital  of  the  company,  shall  be  liable  to  con- 
tribute for  the  payment  of  such  debt  or  daim  an  amount  not  exceeding  the  amount 
which  he  woula  hiftve  been  liable  to  contribute  if  the  company  had  commenced  to  be 
wound  up  on  the  day  prior  to  such  regfistration ;  and  on  the  company  bein^  wound 
up,  the  0[>urt,  on  the  application  of  such  creditor,  and  on  proof  that  he  was  ignorant 
of  the  proceedings  taken  with  a  view  to  the  reduction,  or  of  their  nature  and  effect 
with  respect  to  his  daim,  may,  if  it  think  fit,  settle  a  list  of  such  contributories 
accordingly,  and  make  and  emoroe  calls  and  orders  on  the  contributories  settled  on 
such  list  in  the  same  manner  in  all  respects  as  if  they  were  ordinarv  contributories 
in  a  winding-up ;  but  the  provisions  of  this  section  shall  not  affect  the  rights  of  the 
contributories  of  the  company  among  themsdves. 

18.  A  minute,  when  regfistered,  shall  be  embodied  in  every  copy  of  the  memo-  Copyof  regis^ 
randum  of  association  issued  after  its  registration;  and  if  any  company  makes  tei^ minute, 
default  in  complying  with  the  provisions  of  this  section,  it  shall  incur  a  penalty 

not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  default  is  made, 
and  every  director  and  manager  of  the  company  who  shall  knowingly  and  wilfully 
authorize  or  permit  such  default  shall  incur  the  like  penalty. 

19.  If  any  director,  manager,  or  o£Bcer  of  the  company,  wilfully  conceals  the  Penalty  on 
name  of  any  creditor  of  the  company,  who  is  entitled  to  object  to  the  proposed  conoeument 
reduction,  or  wilfully  misrepresents  Uie  nature  or  amount  of  the  debt  or  daim  of  name  of 
of  any  ozeditor  of  the  oompany,  or  if  any  director  or  manag^er  of  the  company  creditor, 
aids  or  abets  in,  or  is  privy  to  any  sach  concealment  or  misrepreeentation  as 
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aforesaid,  eyeiy  such  director,  manager,  or  ofBoer  shall  be  gviltj  of  a  mis* 

demeanor. 
Power  to  20.  The  powers  of  making  rales  oonoerning  winding-up  oonferred  by  the  om 

make  roles        hundred  and  seventieth y  one  hundred  and  seyenty-first,  one  hundred  and  serentj- 
extended  second,  and  one  hundred  and  seyenty-third  sections  of  the  princijpal  Act,  shall 

to  making  respectiyelj  extend  to  making  rales  concerning  matters  in  which  jurisdiction  is 
roles  concern-  by  this  Act  g^yen  to  the  Court  which  has  the  power  of  making  an  order  to  wind 
in^  matters  in  up  a  company,  and  until  such  roles  are  made,  the  praotioe  of  the  Court  in  i 
this  Act.  01  the  same  natore,  shall,  so  far  as  the  same  is  apphoable,  be  followed. 

(Words  in  itaiies  repealed  by  8,  X.  S.  Act,  1881.) 


Shares  may 
bediyided 
into  shares  of 
smaller 
amoont. 


Special  reso-> 
lution  to  be 
embodied  in 
memorandum 
of  association. 


Special  pro- 
yisions  as  to 
associations 
formed  for 
purposes  not 
of  g^ain. 


Subdivision  of  Shares. 

21,  Any  company  limited  by  shares  may  by  special  resoluiaon  so  far  modify  Uie 
conditions  contamed  in  its  memorandum  of  association,  if  authorized  so  to  do  by  its 
regulations  as  originally  framed  or  as  altered  by  special  resolution,  as,  by  subdiTi- 
sion  of  its  existing  shares  or  any  of  them,  to  diyide  its  capital,  or  any  part  thereof, 
into  shares  of  smaller  amount  than  is  fixed  by  its  memorandum  of  association. 

Provided  that  in  the  subdivision  of  the  existing  shares  the  proportion  between  the 
amoimt  which  is  paid  and  the  amount  (if  any)  which  is  unpaid  on  each  share  of 
reduced  amoimt  shall  be  the  same  as  it  was  in  tlie  case  of  the  existing  share  or  shares 
from  which  the  share  of  reduced  amoimt  is  derived. 

22.  The  statement  of  the  number  and  amoimt  of  the  shares  into  which  thecapHil 
of  the  company  is  divided,  contained  in  every  copy  of  the  memorandom  of  associa- 
tion issoed  after  the  passing  of  any  such  special  resolution,  shall  be  in  aocordanoe 
with  such  resolution ;  and  any  company  which  makes  default  in  complying  with  the 
provisions  of  this  section  shall  incor  a  penalty  not  exceeding  one  pound  for  each 
copy  in  respect  of  which  such  default  is  made ;  and  every  director  and  manager  ci 
the  company  who  knowingly  or  wilfoUy  authorizes  or  permits  such  default  shall 
incur  the  like  penalty. 

Associations  not  for  Profit. 

2S.  Where  any  association  is  about  to  be  formed  under  the  prindpal  Act  as  a 
limited  company,  if  it  proves  to  the  Board  of  Trade  that  it  is  fonned  for  the  poipose 
of  promoting  commerce,  art,  science,  religion,  charity,  or  any  other  usefol  object, 
and  that  it  is  the  intention  of  such  association  to  apply  the  profits,  if  any,  or  other 
income  of  the  association,  in  promoting  its  objects,  and  to  prohibit  the  payment  of 
any  dividend  to  the  members  of  the  association,  the  Board  of  Trade  may,  by  licence 
under  the  hand  of  one  of  the  secretaries  or  assistant  secretaries,  direct  such  associa- 
tion to  be  regfistered  with  limited  liability,  without  the  addition  of  the  word  Hmited 
to  its  name,  and  such  association  may  be  registered  accordingly,  and  upon  registn- 
tion  shall  enjoy  all  the  privileges  and  be  subject  to  the  obligiUiona  by  this  Act  im- 
posed on  limited  companies,  with  the  exceptions  that  none  of  the  provisions  of  this 
Act  that  require  a  limited  company  to  use  the  word  limited  as  any  part  of  its  name, 
or  to  publish  its  name,  or  to  send  a  list  of  its  members,  directors,  or  managers  to  the 
re^strar,  shall  apply  to  an  association  so  registered. 

The  licence  by  the  Board  of  Trade  may  be  granted  upon  such  conditions  and  sub- 
ject to  such  regulations  as  the  board  tmnk  nt  to  impose,  and  such  conditions  and 
regolations  shall  be  binding  on  the  association,  and  may,  at  the  option  of  the  ssid 
board,  be  inserted  in  the  memorandum  and  articles  of  association,  or  in  both  or  oas 
of  Budi  documents. 


Calls  upon  Shares. 

Company  may  24.  Nothing  contained  in  the  principal  Act  shall  be  deemed  to  preyent  aaj 
have  some  comiMUDy  under  that  Act,  if  authorized  by  its  regulations  as  originally  named  or  as 
shares  folly  altered  by  special  resolution,  from  doing  any  one  or  more  of  the  following  things; 
paid  and  namely^ — 

others  not.  (1.)  Making  arrangements  on  the  issue  of  shares  for  a  differenoe  between  the 

holders  of  such  shares  in  the  amoimt  of  calls  to  be  paid,  and  in  the  time  ol 
payment  of  such  calls : 
(2.)  Accepting  from  any  member  of  the  company  who  assents  thereto  the  whole 
or  a  part  of  the  amount  remaining  ui^Mua  on  any  share  or  shazea  held  bj 
him,  either  in  diadiarge  of  the  amoont  of  a  call  payable  in  vsqwot  ol  any 
other  ahaie  or  shares  held  by  him,  or  without  any  oaU  haying  been 
made: 
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(3.)  Pa3ring  dividend  in  proportion  to  tbe  amount  paid  up  on  each  share  in 
cases  where  a  larger  amount  is  paid  up  on  some  shares  than  on  others. 

25.  Every  share  in  any  company  shall  be  deemed  and  taken  to  have  been  issued  Manner  in 
and  to  be  hdd  subject  to  the  payment  of  the  whole  amoimt  thereof  in  cash,  unless  which  shares 
the  same  shall  have  been  otherwise  determined  by  a  contract  duly  made  in  writing,  are  to  bo 
and  filed  with  the  Registrar  of  Joint  Stock  Companies  at  or  before  the  issue  of  such  issued  and 
ahaiee.  held. 

{Sep&aUd  by  Companiet  Aet^  1900,  «.  33.)  p  5^3 

Tramfer  of  Shares, 

26.  A  company  shall  on  the  application  of  the  transferor  of  any  share  or  interest  Transfer  may 
in  the  company  enter  in  its  regi^er  of  members  the  name  of  the  transferee  of  such  be  regLstcred 
share  or  interest,  in  the  same  manner  and  subject  to  the  same  conditions  as  if  the  at  request  of 
application  for  such  entry  were  made  by  the  transferee.  transieror. 

Share  Warrants  to  Bearer, 

27.  In  the  case  of  a  company  limited  by  shares,  the  company,  if  authorized  so  to  Warrant  of 
do  by  its  regulations  as  originally  framed  or  as  altered  by  special  resolution,  and  limited  shares 
subject  to  the  provisions  of  such  regulations,  may,  with  respect  to  any  share  which  fully  paid  up 
is  fully  paid  up,  or  with  respect  to  stock,  issue  under  their  common  seal  a  warrant  may  be  issued 
stating  that  the  bearer  of  the  warrant  is  entitled  to  the  share  or  shares  or  stock  in  name  of 
therein  specified,  and  may  provide,  by  coupons  or  otherwise,  for  the  payment  of  the  bearer, 
future  dividends  on  the  share  or  shares  or  stock  included  in  such  warrant,  herein- 
after referred  to  as  a  share  warrant. 

28.  A  share  warrant  shaU  entitle  the  bearer  of  such  warrant  to  the  shares  or  Effect  of  share 
stock  specified  in  it,  and  such  shares  or  stock  may  be  transferred  by  the  delivery  of  warrant. 

the  share  warrant. 

29.  The  bearer  of  a  share  warrant  shall,  subject  to  the  regulations  of  the  com-  Re-registra-> 
pany,  be  entitled,  on  surrendering  such  warrant  for  cancellation,  to  have  his  name  tion  of  bearer 
entered  as  a  member  in  the  register  of  members  and  the  company  shall  be  responsible  of  a  share 
for  any  loss  incurred  by  any  person  by  reason  of  the  company  entering  in  its  regfister  warrant  in  the 
of  members  the  name  of  any  bearer  of  a  share  warrant  in  respect  of  the  shares  or  register, 
stock  specified  therein  without  the  share  warrant  being  surrendered  and  cancelled. 

80.  The  bearer  of  a  share  warrant  may,  if  the  regrnlations  of  the  company  so  Regpnlations 
provide,  be  deemed  to  be  a  member  of  the  company  within  the  meaning  of  the  prtn-  of  the  oom- 
cipal  Act,  either  to  the  full  extent  or  for  such  purposes  as  may  be  prescribed  by  the  pany  may 
regulations :  make  the 

!rrovided  that  the  bearer  of  a  share  warrant  shall  not  be  qualified  in  respect  of  bearer  of  a 
the  shares  or  stock  specified  in  such  warrant  for  being  a  director  or  manager  of  the  share  warrant 
company  in  cases  where  such  a  qualification  is  prescribed  by  the  regulations  of  the  a  member, 
company. 

3I.  On  the  issue  of  a  share  warrant  in  respect  of  any  share  or  stock  the  company  Entries  in 
shall  strike  out  of  its  register  of  members  the  name  of  the  member  then  entered  register  where 
therein  as  holding  such  share  or  stock  as  if  he  had  ceased  to  be  a  member,  and  shall  share  warrant 
enter  in  the  regfister  the  following  particulars : —  issued. 

The  fact  of  the  issue  of  the  warrant ; 

A  statement  of  the  shares  or  stock  included  in  the  warrant,  distinguishing 
each  share  by  its  number ; 

(3.)  The  date  of  the  issue  of  the  warrant ; 
And  until  the  warrant  is  surrendered  the  above  particulars  shall  be  deemed  to  be 
the  x>articulars  which  are  required  by  the  twenty-fifth  section  of  the  principal  Act 
to  be  entered  in  the  register  of  members  of  a  company ;  and  on  the  surrender  of  a 
warrant  the  date  of  such  surrender  shall  be  entered  as  if  it  were  the  date  at  which 
a  person  ceased  to  be  a  member. 

82.  After  the  issue  hj  the  company  of  a  share  warrant  the  annual  summary  Particulars  to 
required  by  the  twenty-sixtii  section  of  the  principal  Act  shall  contain  the  following  be  contained 
particulars, — the  totad  amount  of  shares  or  stock  for  which  share  warrants  are  in  ftTinm^l 
outstanding  at  the  date  of  the  summary,  and  the  total  amount  of  share  warrants  which  summary, 
have  been  issued  and  surrendered  respectively  since  the  last  summary  was  made, 
and  the  number  of  shares  or  amount  of  stock  comprised  in  each  warrant. 

38.  There  shall  be  charged  on  every  share  warrant  a  stamp  duty  of  an  amount  Stamps  on 
equal  to  three  times  the  amount  of  the  ad  valorem  stamp  duty  which  would  be  share  war- 
chargeable  on  a  deed  transferring  the  share  or  shares  or  stock  specified  in  the  war-  rants, 
rant,  if  the  consideration  for  the  transfer  were  the  nominal  value  of  such  share  or 
shares  or  stock. 

84.  Whosoever  forges,  or  alters,  or  offers,  utters,  disposes  of,  or  puts  off,  Penalties  on 
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persons 

committiiig^ 

forgery. 


Penalties  on 
persons  falsely 
personating 
owner  of 
shares. 


Penalties 
on  persons 
engraving 
plates,  &c. 


knowing  the  same  to  be  forged  or  altered,  any  share  warrant  or  ooapon,  or  any 
document  purporting  to  be  a  share  warrant  or  coupon,  issued  in  pursuance  of  thu 
Act,  or  demands  or  endeavotirs  to  obtain  or  receive  any  share  or  interest  of  or  in 
any  company  under  the  principal  Act,  or  to  receive  any  dividend  or  money  payable 
in  respect  thereof,  by  virtue  of  any  such  forged  or  altered  share  warrant,  coupon, 
or  document,  purporting  as  aforesaid,  knowing  the  same  to  be  forged  or  alt^cd, 
with  intent  in  anv  of  the  cases  aforesaid  to  de&aud,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  five  yearSy  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour^  and  with  or  without 
solitary  confinement, 

(JFords  in  italics  repealed  by  8,  L,  R.  Act  (2),  1898.) 

85.  Whosoever  falsely  and  deceitfully  personates  any  owner  of  any  share  or 
interest  of  or  in  any  company,  or  of  any  share  warrant  or  coupon  issued  in  pur- 
suance of  this  Act,  and  thereby  obtain,  or  endeavours  to  obtain,  any  such  share  or 
interest,  or  share  warrant  or  coupon,  or  receives,  or  endeavours  to  receive,  any 
money  due  to  any  such  owner,  as  if  such  offender  were  the  true  and  lawful  owner, 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  «U  the  discre- 
tion of  the  Court  J  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
five  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  eor^finement. 

{Words  in  italics  repealed  by  8.  L.  R.  Act  (2),  1893.) 

36.  Whosoever,  without  lawful  authority  or  excuse,  the  proof  whereof  shall  be 
on  the  party  accused,  engraves,  or  makes  u}>on  any  plate,  wood,  stone,  or  other 
material,  any  share  warrant  or  coupon,  purporting  to  be  a  share  warrant  or 
coupon  issued  or  made  by  any  particular  company,  under  and  in  pursuance  of  this 
Act,  or  to  be  a  blank  share  warrant,  or  coupon  issued  or  made  as  aforesaid,  or  to  be 
a  part  of  such  a  share  warrant  or  coupon,  or  uses  any  such  plate,  wood,  stone,  or 
other  material  for  the  making  or  printing  any  such  share  warrant  or  ooupon^  or  any 
such  blank  share  warrant  or  coupon,  or  any  part  thereof  respectively,  or  knowingly 
has  in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other  material,  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  five  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  yoars,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement, 
{Words  in  italics  repealed  by  8,  L,  R.  Act  (2),  1893.) 


Contracts, 
OontractSy  37.  Contracts  on  behalf  of  any  company  imder  the  principal  Act  may  be  nude 

how  made.        as  follows;  (that  is  to  say,) 

(1.)  Any  contract  which  if  made  between  private  persons  woidd  be  by  lav 
required  to  be  in  writing,  and  if  made  according  to  English  law  to  be 
imder  seal,  may  be  made  on  behalf  of  the  company  in  writing  under  the 
common  seal  of  the  company,  and  such  contnict  may  be  in  the  same 
maimer  varied  or  discharged : 
(2.)  Any  contract  which  if  made  between  private  persons  would  be  by  lav 
required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  the  company  in  writing  signed  by  any 
person  acting  under  the  express  or  implied  authority  of  the  company,  ana 
such  contract  may  in  the  same  maimer  be  varied  or  discharged  : 
(3.)  Any  contract  which   if  made  between  private  persons  would  by  law  be 
valid  although  made  by  parol  only,  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any  person  actmg  under 
the  express  or  implied  authority  of  the  company,  and  such  contract  may 
in  the  same  way  be  varied  or  discharged : 
And  all  contracts  made  according  to  the  provisions  herein  contained  shall  be 
effectual  in  law,  and  shall  be  bindmg  U}>on  the  company,  and  their  successors  and 
all  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the  case  may  be. 
Prospectus,  88.  Every  prospectus  of  a  company,  and  every  notice  inviting  persons  to  sub- 

&c.  to  specify    scribe  for  shares  in  any  joint  stock  company,  shall  specify  the  dates  and  the  names 
dates  and  of  the  parties  to  any  contract  entered   into  by  the  company,  or  the  prfflnoteis, 

names  of  par-  directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  or  notice,  whether 
ties  to  any         subject  to  adoption  by  the  directors  or  the  company,  or  otherwise ;  and  any  pro- 
Qontraotmade   spectus  or  notice  not  specifying  the  same  shall  be  deemed  fraudulent  on  the  part  of 
the  promoters,  directors,  and  officers  of  the  company  knowingly  issuing  the  same, 
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L  taking  sliares  in  the  company  on  the  faith  of  suoh  prospectus,  prior  to  issue 
taye  had  notice  of  saoh  contract.  of  snch  pro- 

{Repealed  by  Companies  Aot,  1900,  «.  33.    8ie  oho  m,  9,  10  of  that  Act,)  spectos,  &o. 

Meetinfft. 

89.  Every  company  formed  nnder  the  principal  Act  after  the  commencement  of  Company  to 
this  Act,  shall  hold  a  general  meeting  within  four  months  after  its  memorandum  of  hold  meeting 
association  is  registered ;  and  if  such  meeting  is  not  held,  the  company  shall  be  within  four 
liable  to  a  penalfy  not  exceeding  five  pounds  a  day  for  every  day  after  the  expiration  months  after 
of  such  four  months,  until  the  meeting  is  held ;  and  every  director  or  manager  of  registration, 
the  company,  and  every  subscriber  of  t£e  memorandum  of  association  who  knowingly 
authorizes  or  permits  such  default,  shall  be  liable  to  the  same  penalty. 
(Repealed  by  Companies  Act^  1900,  «.  33.     See  m,  12  of  that  Act,) 

Windittff-up, 

40.  No  contributory  of  a  company  under  the  principal  Act  shall  be  capable  of  Contributory, 
presenting  a  petition  for  winding-up  such  company,  unless  the  members  of  the  when  not 
company  are  reduced  in  number  to  less  than  seven,  or  unless  the  shares  in  respect  qualified  to 
of  wliich  he  is  a  contributory,  or  some  of  them,  either  were  originally  allotted  to  present 

him  or  have  been  held  by  him,  and  registered  in  his  name,  for  a  period  of  at  least  winding-up 
six  months  during  the  eighteen  months  previously  to  the  commencement  of  the  petition, 
winding-up  or  have  devolved  upon  him  through  the  death  of  a  former  bolder ;  p^  f^^ 

Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the  six  months 
been  held  by  or  registered  in  the  name  of  the  wife  of  a  contoibutory  either  before  or 
after  her  marriage,  or  by  or  in  the  name  of  any  trustee  or  trustees  for  such  wife  or 
for  the  contributory,  sudi  share  shall,  for  the  purposes  of  this  section,  be  deemed  to 
have  been  held  by  and  registered  in  the  name  of  the  contributory. 

41.  Where  the  High  Court  of  Chancery  in  England  makes  an  order  for  winding-up  a  Winding-up 
company  under  the  principal  Act^  it  may,  if  it  thinks  Jity  direct  all  subsequent  proceedings  may  be  re- 
to  be  had  in  a  County  Court  held  under  an  Act  of  the  session  of  the  ninth  and  tenth  years  ferred  to 

of  the  reign  of  her  present  Majesty  y  chapter  ninety-Jive^  and  the  Acts  amending  the  same;  County  Court. 

and  thereupon  such  County  Court  shall,  for  the  purpose  of  wifiding-up  the  company,  be 

deemed  to  be  **  the  Court**  within  the  meaning  of  the  principal  Act,  and  shall  have,  for 

the  purposes  of  such  winding-up,  all  the  Jurisdiction  and  powers  of  th4  High  Court  of 

Chancery, 

(Repealed  by  C  (W.  U,}  Act,  1890,  s,  33.) 

42.  Jf  during  the  progress  of  a  winding-up  it  is  made  to  appear  to  the  High  Court  of  -^  to  transfer 
Chancery  that  the  same  could  be  more  conveniently  prosecuted  in  any  other  County  Court,  o^  suit  from 
it  shall  be  competent  for  the  High  Court  of  Chancery  to  transfer  the  same  to  such  other  ^^^  County 
County  Court,  and  thereupon  the  winding-up  shaU  proceed  in  snch  other  County  Court,         Court  to 

(Repealed  by  C,  (W.  U.)  Act,  1890,  *.  33.)  another. 

43.  Jf  any  party  in  a  winding-up  under  this  Act  is  dissatisfied  with  the  determination  Parties 
or  direction  of  a  Judge  of  a  County  Court  on  any  matter  in  such  winding-up,  such  party  agg^rieved 
may  appeal  from  the  same  to  the  Vice- Chancellor  named  for  that  purpose  by  the  Lord  may  appeal. 
Chancellor  by  general  order :  Provided  that  such  party  shall,  within  thirty  days  after 

such  determination  or  direction,  give  notice  of  such  appeal  to  the  other  party  or  his 
attorney,  and  also  deposit  with  the  registrar  of  the  County  Court  the  sum  of  ten  pounds  as 
security  for  the  costs  of  the  appeal;  and  the  said  Court  of  Appeal  may  make  such  final  or 
other  decree  or  order  as  it  thinks  ft,  and  may  also  make  such  order  with  respect  to  the 
costs  of  the  said  appeal  as  such  Court  may  think  proper,  and  such  order  shall  be  final. 
(Repealed  by  C,  (JF.  U.)  Act,  1890,  *.  33.) 

44.  The  County  Court  Judges  appointed  or  to  be  appointed  by  the  Lord  Chancellor  from  Powers  to 
time  to  time  to  frame  rules  and  orders  for  regulating  the  practice  of  the  Courts,  and  forms  frame  rules 
of  proceedings  therein,  under  the  thirty-second  section  of  an  Act  passed  in  the  nineteenth  and  orders 
and  twentieth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and  eight,  under  s.  32  of 
shall  frame  the  rules  and  orders  for  regulating  the  practice  of  the  County  Courts  under  19  &  20  Vict. 
this  Act,  and  forms  of  proceedings  therein,  and  from  time  to  time  may  amend  such  ruleSy  o.  108. 
orders,  and  forms  ;  and  such  rules,  orders,  and  forms  or  amended  rules,  orders,  and  forms, 

certified  under  the  hands  of  such  Judges  or  of  any  three  or  more  of  them,  shall  be  submitted 
to  the  Lord  Chancellor,  who  may  allow  or  disallow  or  alter  the  same,  and  so  from  time  to 
time ;  and  the  rules,  orders,  and  forms,  or  amended  rules,  orders,  and  forms,  so  allowed 
or  aUered,  shall  from  a  day  to  be  named  by  the  Lord  Chancellor  be  in  force  in  every  County 
Court. 

(Repealed  by  C.  (JF.  U.)  Act,  1890,  #.  33.) 
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Scale  of  costs        45.  The  CcwiUy  (hurt  Judges  mentioned  in  the  Uut  tectum  thmll  he  empowered  to  freme 

to  be  framed     a  eeale  ofeoete  and  charges  to  be  paid  to  counsel  and  attorneys  with  respect  to  att  pro- 

b7  the  judges,  eeedings  in  a  winding-up  under  this  Act,  and  from  time  to  time  to  amend  such  seats;  end 

such  scale  or  amended  scale ^  eertijied  under  the  hands  of  such  judges  or  any  three  or  mare 

of  them^  shall  be  submitted  to  the  Lord  Chancellort  icho  from  time  to  time  may  oQmb  or 

disallow  or  alter  the  same  ;  and  the  scale  or  amended  scale  so  allowed  or  altered  ehaU^  from 

a  day  to  be  named  by  the  Lord  Chancellor^  be  in  force  in  every  County  Court, 

{Repealed  by  C.  (JF.  U,)  Act,  1890,  *.  38.) 

Bemimeration      46.  The  registrars  and  high  bailiffs  of  the  County  Courts  shaU  be  remunerated  for  the 

of  registrars      duties  to  be  performed  by  them  under  this  Act,  by  reesiving,  for  their  own  use,  such  ftes 

and  high  as  may  be  from  time  to  time  authorieed  to  be  taken  by  any  orders  to  be  made  by  the  dm* 

bailiffs  in  missioners  of  the  Treasury,  with  the  consent  of  the  Lord  Chancellor ;  and  the  Cemsmis- 

winding-up       sioners  of  the  Treasury  are  hereby  authorized  and  empowered^  with  such  consent  as 

of  companies,    aforesaid,  from  time  to  time  to  make  such  orders  :  Provided  that  it  shall  be  lawful  for  the 

said  Commissioners,  with  the  like  consent  as  aforesaid,  by  an  order  to  direct  that  after  the 

date  named  in  the  order  any  registrar  or  high  bailiff  shall,  in  lieu  of  reeeivietg  such  fees, 

be  paid  such  fixed  or  fluctuating  allowance  as  may  in  each  case  be  thought  Jutt^  and  after 

such  date  the  said  fees  shall  be  accounted  for  and  paid  over  by  such  regiatrar  or  high 

bailiff  in  such  manner  as  may  be  directed  in  the  order, 

{Repealed  by  C,  {W,  U,)  Act,  1890,  *.  33.) 


Notice  to 
exempt  com- 
panies from 
provisions  of 
8.  196  of 
25  &  26  Vict. 
0.89. 


Saving, 

47.  Nothing  in  this  Act  contained  shall  exempt  any  company  from  the  second 
or  third  provisions  of  the  one  hundred  and  ninety- sixth  section  of  the  principal  Act, 
restraining  the  alteration  of  any  provision  in  any  Act  of  Parliament  or  charter. 
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THE  JOINT  STOCK  COMPANIES  ARRANGEMENT 
ACT,  1870. 

(33  &  34  Vict.  c.  104.) 

An  Act  to  facilitate  compromises  and  arrangements  between  creditors 
and  sliareliolders  of  Joint  Stock  and  ol£er  Companies  in  liquida- 
tion. [10th  August,  1870.] 

Whebeas  it  is  expedient  to  amend  the  law  relating  to  the  liquidation  of  joint  stock  Sect.  IV. 
and  other  companies : 

Be  it  enacted,  &o. 

1.  This  Act  maj  be  dted  as  ''The  Joint  Stock  Companies  Arrangement  Act,  Short  title. 
1870."  yp.metieq. 

2.  Where  any  compromise  or  azrangpement  shall  be  proposed  between  a  company  Where  com  • 
which  is,  at  the  time  of  the  passing  of  this  Act  or  afterwards,  in  the  course  of  being  promise  pro- 
wound  up,  either  voluntarily  or  by  or  under  the  supervision  of  the  Court,  under  the  posed,  Court 
Companies  Acts,  1862  and  1867,  or  either  of  them,  and  the  creditors  of  such  com-  of  Chancery 
pany,  or  anv  dass  of  such  creditors,  it  shall  be  lawful  for  the  Court,  in  addition  to  may  order  a 
any  other  ot  its  powers,  on  the  application  in  a  summary  way  of  any  creditor  or  the  meeting  of 
liquidator,  to  oiaer  that  a  meeting  of  such  creditors  or  class  of  creditors  shall  be  creditors,  &c. 
summoned  in  such  manner  as  the  Court  shall  direct,  and  if  a  majority  in  number  to  decide  as 
representing  three- fourths  in  value  of  such  creditors  or  class  of  creditors  present  to  such  corn- 
either  in  person  or  by  proxy  at  such  meeting  shall  agree  to  any  arrangement  or  promise, 
compromise,  such  arrangfement  or  compromise  shall,  if  sanctioned  by  an  order  of  the 

Court,  be  binding  on  all  such  creditors  or  class  of  creditors,  as  the  case  may  be,  and 
also  on  the  liquidator  and  oontribntories  of  the  said  company. 

8.  The  word  *  *  company  "  in  this  Act  shaU  mean  any  company  liable  to  be  wonnd  Interpreta- 
np  under  **  The  Companies  Act,  1862."  tion. 

4.  This  Act  shall  be  read  and  construed  as  part  of  '*  The  Companies  Act,  1862."    Act  and  Com- 
panies Act  to 
oe  read 
[Amended  by  seci  24  of  the  Companies  Act,  1900.]  together. 
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Appendix  A. 


Short  title. 
Interpreta- 
tion of  terms. 


Deposit. 


Life  funds 
separate. 


THE  LIFE  ASSUEANCE  COMPANIES  ACT,  1870. 

(33  &  34  Vict.  c.  61.) 

An  Act  to  amend  the  law  relating  to  Life  Assurance  Companies. 

[9th  August,  1870.] 
Be  it  enacted,  &c, 

1.  This  Act  may  be  cited  as  *'  The  Life  Assurance  Companies  Act,  1870." 

2.  In  this  Act— 

The  term  **  company  *'  means  any  person  or  persons,  corporate  or  unincorporate, 
not  being  regiKtered  under  the  Acts  relating  to  friendly  societies,  who  issue  or  are 
liable  under  policies  of  assurance  upon  human  life  witlun  the  United  Kingdom,  or 
who  grant  annuitieit  upon  human  life  within  the  United  Kingdom : 

The  term  **  chairman"  means  the  person  for  the  time  b^g  presiding  over  the 
court  or  board  of  directors  of  the  company  : 

The  term  *'  policy-holder  "  means  the  person  who  for  the  time  being  is  the  legal 
holder  of  the  policy  for  securing  the  life  assurance,  endowment,  annuity,  or  other 
contract  with  tne  company : 

The  term  *' financial  year"  means  each  period  of  twelve  months  at  the  end  of 
which  the  balance  of  the  accounts  of  the  company  is  struck ;  or  if  no  such  balance 
is  Rtruck,  then  each  period  of  twelve  months  ending  with  the  3l6t  day  of  December: 

The  term  *'  Court"  means,  in  the  case  of  a  company  registered  or  haTingits  head 
office  in  England,  the  High  Court  of  Chancery ;  in  the  case  of  a  company  registered 
or  having  its  head  office  in  Ireland,  the  Oonrt  of  Chanoery  in  Ireland;  in  all 
cases  of  companies  registered  or  having  its  head  office  in  Scotland,  the  Court  at 
Session  in  either  division  thereof : 

The  term  "  regibtrar  "  means  the  Begistrar  of  Joint  Stock  Companies  in  England 
and  Scotland,  and  the  Assistant  Registrar  of  Joint  Stock  Companies  in  IrelaniL 

8.  Every  company  established  iSter  the  passing  of  this  Act  within  the  (Jnited 
Kingdom,  and  every  company  established  or  to  be  established  out  of  the  United 
Kingdom  which  shall  after  the  passing  of  this  Act  commence  to  carry  on  the 
business  of  life  assurance  within  the  United  Kingdom,  shall  be  required  to  deposit 
^e  sum  of  twenty  thousand  poimds  with  the  Accountant  General  of  the  Court  of 
Chancery,  to  be  mvested  by  him  in  one  of  the  securities  usually  accepted  by  the 
Court  for  the  investment  of  funds  placed  from  time  to  time  xmder  its  administratioa, 
the  company  electing  the  particular  security  and  receiving  the  income  therefran, 
and  the  registrar  shall  not  is^ue  a  certificate  of  incorporation  unless  such  depodt 
shall  have  been  made,  and  the  Acooimtant  General  shall  return  such  deposit  to  the 
company  so  soon  as  its  life  assurance  fund  accumulated  out  of  the  premiums  shall 
have  amounted  to  forty  thousand  pounds. 

4.  In  the  case  of  a  company  established  after  the  passing  of  this  Act  transactiii^ 
other  business  besides  that  of  life  assurance,  a  separate  account  shall  be  kept  of  all 
receipts  in  respect  of  the  life  assurance  and  annuity  contracts  of  the  company,  and 
the  said  receipts  shall  be  carried  to  and  form  a  separate  fund  to  be  called  the  life 
assurance  fund  of  the  company,  and  such  fimd  shall  be  as  absolutely  the  security  of 
the  life  policy  and  annuity  holders  as  though  it  belong^ed  to  a  company  oanying  on 
no  other  business  than  that  of  life  assurance,  and  shall  not  be  liable  for  any  contracts 
of  the  company  for  which  it  would  not  have  been  liable  had  the  business  of  the 
company  been  only  that  of  life  assurance ;  and  in  respect  to  all  existing  ccnnpanies. 
the  exemption  of  the  life  assurance  fund  from  liability  for  other  obligations  than  to 
its  life  policy  holders  shall  have  reference  only  to  the  contracts  entered  into  after 
the  passing  of  this  Act,  unless  by  the  constitution  of  the  oompany  such  exemptioii 
already  exists :  Provided  always,  that  this  section  shall  not  apply  to  any  contraotB 
made  by  any  existing  company  by  the  terms  of  whose  deed  of  setuemeni  the  whob 
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of  the  profitfl  of  all  the  buainefls  are  paid  exolnsiTely  to  Hxe  life  poliq7  holders,  and 
on  the  face  of  which  oontraots  the  liability  of  the  aasored  distinotlj  appears. 

5.  IVom  and  after  the  passing  of  this  Act  every-  oompanj  shall,  at  the  expiration  Statements 

of  each  financial  year  of  such  company,  prepare  a  statement  of  its  revenue  account  to  be  made  by 
for  sudi  year,  and  of  its  balance  sheet  at  the  close  of  such  year,  in  the  forms  respeo-  companies, 
tively  contained  in  the  first  and  second  schedules  to  this  Act. 

6.  Every  company  which,  concurrently  with  the  granting  of  policies  of  assurance  Statements 
or  annuities  on  human  life,  transacts  any  other  kind  of  assurance  or  other  business  by  company 
shall,  at  the  expiration  of  each  such  financial  year  as  aforesaid,  prepare  statements  doing  other 
of  its  revenue  account  for  such  year,  and  of  its  balance  sheet  at  the  close  of  such  than  life 
year,  in  the  forms  respectively  contained  in  the  third  and  fourth  schedules  of  this  business. 
Act. 

7.  Every  company  shall,  once  in  every  five  years  if  established  after  the  passing  Actuarial 
of  this  Act,  and  once  every  ten  years  if  established  before  the  passing  of  this  Act,  report  and 
or  at  such  shorter  intervals  as  may  be  prescribed  by  the  instrument  constituting  the  abstract, 
company,  or  by  its  regulations  or  byelaws,  cause  an  investigation  to  be  made  into 

its  fbiancial  condition  by  an  actuary,  and  shall  cause  an  abstract  of  the  report  of 
such  actuary  to  be  made  in  the  form  prescribed  in  the  fifth  schedule  to  this  Act. 

8.  Every  company  shall,  on  or  before  the  thirty-first  day  of  December  one  Statement 
thousand  eight  hundred  and  seventy-two,  and  thereafter  within  nine  months  after  of  life  and 
the  date  of  each  such  investigation  as  aforesaid  into  its  financial  condition,  prepare  annuity 

a  statement  of  its  life  assurance  and  annuity  business  in  the  form  contained  in  Uie  business. 

sixth  schedule  to  this  Act,  each  of  such  statements  to  be  made  up  as  at  the  date  of 

the  last  investigation,  whether  such  inveetiiration  be  made  previously  or  subsequentiy 

to  the  passing  of  this  Act :  Provided  as  follows : 

(1.)  If  the  next  finandal  investigation  after  the  passing  of  this  Act  of  any 
company  fall  during  the  year  one  thousand  eight  hundred  and  seventy- 
three,  the  said  statement  of  such  company  shall  be  prepared  within  nine 
months  after  the  date  of  such  investigation,  instead  of  on  or  before  the 
thirty-first  day  of  December  one  thousand  eight  hundred  and  seventy- 
two: 
(2.)  If  such  investigfation  be  made  annually  by  any  company,  such  company  may 
prepare  such  statement  at  any  time,  so  that  it  be  made  at  least  once  in 
every  three  years. 

The  expression  date  of  each  such  investigpation  in  this  section  shall  mean  the  date 

to  whicn  the  accounts  of  each  company  are  made  up  for  the  purposes  of  each  eaoh 

investigation. 

9.  The  Board  of  Trade,  upon  the  applications  of  or  with  the  consent  of  a  com-  Forms  may 
pany,  may  alter  the  forms  contained  in  the  schedules  to  this  Act,  for  the  purpose  of  be  altered, 
adapting  them  to  the  circumstances  of  such  company,  or  of  better  carrying  into 

effect  the  objects  of  this  Act. 

10.  Every  statement  or  abstract  hereinbefore  required  to  be  made  shall  be  signed  Statements, 
by  the  chairman  and  two  directors  of  the  company  and  by  the  principal  officer  fto.,  to  be 
managing  the  life  assurance  business,  and,  if  the  company  has  a  managing  director,  signed  and 
by  such  managing  director,  and  shall  be  printed ;  and  the  original,  so  signed  as  pnnted  and 
aforesaid,  togemer  with  three  printed  copies  thereof,  shall  be  deposited  at  the  Board  deposited 
of  Trade  within  nine  months  of  the  dates  respectively  hereinbefore  prescribed  as  the  with  Board 
dates  at  which  the  same  are  to  be  prepared.     And  every  annual  statement  so  at  Trade, 
deposited  after  the  next  investigation  snail  be  accompanied  by  a  printed  copy  of  the 

abstract  required  to  be  made  by  section  seven. 

11.  A  printed  copy  of  the  last  deposited  statement,  abstract,  or  other  document  Coines  of 
by  this  Act  required  to  be  printed  shall  be  forwarded  by  the  company,  by  i>ost  or  statements 
otherwise,  on  application,  to  every  shareholder  and  policy  holder  of  the  company.      to  be  given 

12.  Every  company  which  is  not  registered  under  "The  Companies  Act,  1862,"  to  share- 
and  which  has  not  incorporated  in  its  deed  of  settiement  section  ten  of  '*The  Com-  holders,  &o. 
panics  Clauses  ConsoUdation  Act,   1845,'*  shall  keep  a  *' Shareholders  Address  List  of 
book,"  in  accordance  with  the  provisions  of  that  section,  and  shall  furnish,  on  shareholders, 
application,  to  every  shareholder  and  policy  holder  of  the  company  a  copy  of  such 

book,  on  payment  of  a  sum  not  exceedmg  sixpence  for  every  hundred  words  required 
to  be  copied  for  such  purpose. 

18.  Every  company  which  is  not  registered  under  "  The  Companies  Act,  1862,"  Deed  of 
shall  cause  a  sufficient  number  of  copies  of  its  deed  of  settiement  to  be  printed,  and  settlement  to 
shall  furnish,  on  application,  to  every  shareholder  and  policy  holder  of  the  company  }^  printed, 
a  copy  of  such  deed  of  settlement  on  payment  of  a  sum  not  exceeding  two  shillings 
and  sixpence. 
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14.  Where  it  is  intended  to  amalgamate  two  or  more  oompanies,  or  to  inaAt 
the  life  assnrance  business  of  one  company  to  another,  the  direoton  of  any  coe  or 
more  of  such  companies  may  apply  to  the  Court,  l^  petition,  to  sanotioBi  the  pro- 
posed arrangement,  notice  of  such  application  being  published  in  the  OautUy  and 
the  Court,  alter  hearing  the  directors  and  other  persons  whom  it  ooo^den  entitled 
to  be  heard  upon  the  petition,  may  confirm  the  same  if  it  is  satisfied  that  no  'tnmt<amA 
objection  to  the  arrangement  has  been  established. 

Before  any  such  application  is  made  to  the  Court  a  statement  of  the  nature  ol  ^ 
amalgamation  or  transfer,  as  the  case  may  be,  together  with  an  abstzaot  c6ntaining 
the  material  facts  embodied  in  the  agp:«ement  or  deed  under  which  such  amalgama- 
tion or  transfer  is  proposed  to  be  e£Pected,  and  copies  of  the  actusfial  or  otiier 
reports  upon  which  such  agreement  or  deed  is  founded,  shall  be  forwarded  to  eaoh 
policy  holder  of  both  companies  in  case  of  amalgamation,  or  to  each  policy  holder 
of  the  transferred  company  in  case  of  transfer,  by  the  same  being  transmitted  in 
manner  provided  by  section  one  hundred  and  thirty-six  of  the  Companies  C^uaa 
Consolidation  Act,  1846,  for  the  transmission  to  shar^olders  of  notices  not  reqniniig 
to  be  served  personally ;  and  the  agreement  or  deed  under  which  suidi  amalgamatka 
or  transfer  is  effected  shall  be  open  for  the  inspection  of  the  poli^  hoSders  and 
shareholders  at  the  office  or  offices  of  the  company  or  oompaniea  for  a  period  of 
fifteen  days  after  the  issuing  of  the  abstract  herein  provided. 

The  Court  shall  not  sanction  any  amalgamation  or  transfer  in  any  case  in  which 
it  appears  to  the  Court  that  policy  holders  repreeenting  one-teoth  or  more  of  the 
total  amount  assured  in  any  company  which  it  is  proposed  to  amalgfamate,  or  in  snj 
company  the  business  of  which  it  is  proposed  to  transfer,  dissent  from  sobh  amalga- 
mation or  transfer. 

No  company  shall  amalgamate  with  another,  or  transfer  its  business  to  another, 
unless  sucn  amalgamation  or  transfer  is  confirmed  by  the  Court  in  acoordanoe  with 
this  section. 

Provided  always,  that  this  section  shall  not  apply  in  any  case  in  which  the 
business  of  any  oompan v  which  is  sought  to  be  amalgamated  or  transferred  does  not 
comprise  the  business  of  life  assuraDoe. 

.  15.  When  an  amalgamation  takes  place  between  any  companies,  or  when  the 
business  of  one  company  is  transferred  to  another  company,  the  combined  company 
or  the  purchasing  company,  as  the  case  may  be,  shall,  within  ten  days  from  the  date  <a 
the  completion  of  the  anialgamation  or  transfer,  deposit  with  the  BcMurd  of  Trade 
certified  copies  of  statements  of  the  assets  and  liabilities  of  the  companies  concerned 
in  such  amalgamation  or  transfer,  together  with  a  statement  of  the  nature  and 
terms  of  the  amalg^amation  or  transfer,  and  a  certified  copy  of  the  agreement  ot  deed 
tinder  which  such  amalgamation  or  transfer  is  effected,  and  certified  copies  of  the 
actuarial  or  other  reportB  upon  which  such  agreement  or  deed  is  foundea  ;  and  the 
statement  and  agreement  or  deed  of  amalgfamation  or  transfer  shall  be  aooompaaied 
by  a  declaration  under  the  baud  of  the  chairman  of  each  company  and  the  pimctpal 
managing  officer  of  each  company,  that  to  the  best  of  their  behef  every  payment 
made  or  to  be  made  to  any  person  whatsoever  on  account  of  the  said  amalgamation 
or  transfer  is  therein  fully  set  forth,  and  that  no  other  payments  beyond  those  set 
forth  have  been  made  or  are  to  be  made  either  m  money,  policies,  bonda,  valnaUe 
securities,  or  other  property  by  or  with  the  knowledge  of  any  parties  to  the  said 
amalgamation  or  transfer. 

16.  The  Board  of  Trade  may  direct  any  printed  or  other  doonments  required  \ff 
this  Act,  or  certified  copies  thereof,  to  be  kept  by  the  Beg^istrarof  Joint  Stock  Com- 
panies or  other  officer  of  the  Board  of  Trade ;  and  any  person  may,  on  payment  ol 
such  fees  as  the  Board  of  Trade  may  direct,  inspect  the  same  at  hia  office,  and 
procure  copies  thereof. 

17.  Every  statement,  abstract,  or  other  document  deposited  with  the  Board  ol 
Trade  or  with  the  Registrar  of  Joint  Stock  Companies  under  this  Act  shall  be 
receivable  in  evidence ;  and  every  document  purporting  to  be  certified  by  one  of  the 
secretaries  or  assistant  secretaries  of  the  Board  of  Trade,  or  by  the  said  registrar,  to 
be  such  deposited  document,  and  every  document  purporting  to  be  similaily  certi- 
fied to  be  a  copy  of  such  deposited  document,  shall,  if  produced  out  of  the  custody 
of  the  Board  of  Trade  or  of  the  said  registrar,  be  deemed  to  be  such  depositn 
document  as  aforesaid,  or  a  copy  thereof,  and  shaill  be  received  in  evidence  as  ff  it 
were  the  original  document,  unless  some  variation  between  it  and  the  original 
document  shall  be  proved. 

18.  Every  company  which  makes  default  in  complying  with  the  requirements  ol 
this  Act  shall  be  hable  to  a  penalty  not  exceeding  ftf^ponnds  for  every  day  daring 
which  the  default  continues ;  and  if  default  continue  for  a  period  of  three  mootha 
after  notice  of  default  by  the  Board  of  Trade,  whioh  notice  shall  be  paUiabed  ia 
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one  or  more  newspapers  as  the  Board  of  Trade  may  direct,  and  after  saoh  publica- 
tion the  Court  may  order  the  winding-up  of  the  company  in  accordance  with  the 
Companies  Act,  1862,  upon  the  application  of  one  or  more  policy-holders  or  share- 
holders. 

19.  If  any  statement,  abstract,  or  other  document  required  by  this  Act  is  false  Penalty  for 
in  any  particular  to  the  knowledge  of  any  person  who  signs  the^same,  such  person  falsifymg 
shall  be  liable  on  conviction  thereof  on  indictment  to  fine  and  imprisonment,  or  on  statements, 
summary  conviction  thereof  to  a  penalty  not  exceeding  fifty  pounds.  &o. 

80.  Every  penalty  imposed  by  this  Act  shall  be  recoyered  and  appUed  in  the  Penalties, 
same  manner  as  penalties  miposea  by  the  Companies  Act,  1862,  are  recoverable  and  how  to  be 
applicable.  recovered 

21.  The  Court  may  order  the  winding-up  of  any  company,  in  accordance  with  *"^  applied, 
the  Companies  Act,  1862,  on  the  application  of  one  or  more  policy  holders  or  share-  Other  ciroum- 
holders,  upon  its  being  proved  to  the  satisfaction  of  the  Court  that  the  company  is  stances  imder 
insolyent ;  and  in  determining  whether  or  not  the  company  is  insolvent  the  Court  which  com- 
shidl  take  into  account  its  contingent  or  prospective  liability  under  policies  and  pany  may  be 
annuity  and  other  existing  contracts ;  but  the  Court  shall  not  give  a  hearing  to  the  wound  up. 
petition  until  security  for  costs  for  such  amount  as  the  judge  shall  think  reasonable  p.  77 

shall  be  given,  and  until  a  prim&  facie  case  shall  also  be  established  to  the  satisfac- 
tion of  the  judge ;  and  in  the  case  of  a  proprietary  company  having  an  uncalled 
capital  of  an  amount  sufficient,  with  the  future  premiums  receivable  by  the  com- 
pany, to  make  up  the  actual  invested  assets  equal  to  the  amount  of  the  estimated 
HabiHties,  the  Court  shall  suspend  further  proceedings  on  the  petition  for  a  reason- 
able time  (in  the  discretion  of  the  Court)  to  enable  the  uncaUed  capital,  or  a  suffi- 
cient part  thereof,  to  be  called  up ;  and  if  at  the  end  of  the  original  or  any  extended 
time  for  which  the  proceedings  shall  have  been  suspended,  such  an  amount  shall  not 
have  been  realized  by  means  of  caUs  as,  with  the  already  invested  assets,  to  be  equal 
to  the  liabilities,  an  order  shall  be  made  on  the  petition  as  if  the  company  had  been 
proved  insolvent. 

22.  The  Court,  in  the  case  of  a  company  which  has  been  proved  to  be  insolvent.  Fewer  of  Court 
may,  if  it  thinks  fit,  reduce  the  amount  of  the  contracts  of  the  company  upon  ^^'"**'^'^" 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just,  in  place  of  ^'^''^' 
yp^lring  a  winding-up  order. 

98.  Any  notice  which  is  by  this  Act  required  to  be  sent  to  any  policy  holder  may  Notices 
be  addressed  and  sent  to  the  person  to  whom  notices  respectinfif  such  policy  aro  under  this 
usually  sent,  and  any  notice  so  addressed  and  sent  shall  be  deemed  and  taken  to  be  Act  to  policy 
notice  to  the  holder  of  such  policy.  holders. 

24.  The  Board  of  Trade  shall  lay  annually  before  Parliament  the  statements  and  Statements, 
abstracts  of  reports  deposited  with  them  under  this  Act  during  the  preceding  year.    &c.  to  be 

25.  This  Act  shall  not  ajffect  the  Commissioners  for  the  Reduction  of  the  National  ^d  before 
Debt,  nor  the  Postmaster  General,  acting  imder  the  authorities  vested  in  them  Parliament, 
respectively  by  the  Acts  tenth  George  the  Fourth,  chapter  twenty-four,*  thud  and  Exceptions, 
fomrth  William  the  Fourth,  chapter  fourteen,  sixteenth  and  seventeenth  Victoria,  ^[Altered  from 
chapter  forty-five,  and  twenty-seventh  and  twenty- eighth.  Victoria,  diapter  forty-  forty-one, 
three.  pursuant  to 

34  ^  35  net. 
e.  68.] 
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FIFTH  SCHEDULE. 

ScAXBiGENT  respeotiiig  the  Valuation  of  the  Liabilities  under  Lifb  Pouoibs  and 
AmnnnxB  of  the  ,  to  be  made  by  the  Actuabt. 

(The  answers  should  be  numbered  to  aooord  with  the  numbers  of  the  corresponding 

questions.) 

1.  The  date  up  to  which  the  yaluation  is  made. 

2.  The  principles  upon  which  the  valuation  and  distribution  of  profits  among  the 
policy  holders  are  made,  and  whether  these  principles  were  determined  by  the 
instrument  constituting  the  company,  or  by  its  regulations  or  byelaws,  or  otherwise. 

8.  The  table  or  tables  of  mortality  used  in  the  valuation. 

4.  The  rate  or  rates  of  interest  assumed  in  the  calculations. 

6.  The  proportion  of  the  annual  premium  income,  if  any,  reserved  as  a  provisian 
for  future  expenses  and  profits.     (If  none,  state  how  this  provision  is  made.) 

6.  The  consolidated  revenue  account  since  the  last  valuation,  or,  in  case  of  a 
company  which  has  made  no  valuation,  since  the  commencement  of  the  business. 
(This  return  should  be  made  in  the  form  annexed.) 

7.  The  liabilities  of  the  company  under  life  policies  and  annuities  at  the  date  ol 
the  valuation,  showing  the  number  of  policies,  the  amount  assured,  and  the  amount 
of  premiums  payable  annually  under  each  class  of  policies,  both  with  and  without 
participation  in  profits ;  and  also  the  net  liabilities  and  assets  of  the  company,  with 
the  amount  of  surplus  or  deficiency.  fThese  returns  should  be  made  in  the  foms 
annexed.) 

8.  The  time  during  which  a  policy  must  be  in  force  in  order  to  entitle  it  to  share 
in  the  profits. 

9.  The  results  of  the  valuation,  showing — 

(1.)  The  total  amount  of  profit  made  by  the  company. 

(2.)  The  amount  of  profit  divided  among  the  poUcy  holders,  and  the  number 
and  amount  of  the  policies  which  participated. 

(3.)  Specimens  of  bonuses  allotted  to  policies  for  100/.  effected  at  the  req>eotive 
ages  of  20,  30,  40,  and  50,  and  having  been  respectively  in  force  for 
five  years,  ten  years,  and  upwards,  at  intervals  of  five  years  respec- 
tively, together  with  the  amounts  apportioned  under  the  vmriotu* 
modes  in  which  the  bonus  might  be  received. 
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(FoBH  referred  to  under  heading  No.  7,  in  Tifilk  Sohednle.) 
Valttatioit  Balakgb  Shbet  of as  at 18 — . 


Br. 

To  net  liabilit7  under  assurance 
and  annuity  transactions  (as 
per  summary  statement  pro- 
vided in  Sohedule  5)   

To  surplus  (if  any) 


Cr. 

By  life  assurance  and  annuity 
funds  (as  per  balance  sheet 
under  Schedule  2  or  4)    .... 


By  deficiency  (if  any)  , 


SIXTH  SCHEDULE. 
Statucxnt  of  the  Litb  Assubakob  and  Anntjxtt  Bttbxhbss  of  the       on  the       18    . 

(The  answers  should  he  numbered  to  accord  with  the  numbers  of  the  corresponding 
questions.  Statements  of  re-assurances  corresponding  to  the  statements  in 
respect  of  assurances,  under  headings  2,  3,  4,  6,  and  6,  are  to  be  gpiven.) 

1.  The  published  table  or  tables  of  premiums  for  assuranoeefor  the  whole  term  of 
life  which  are  in  use  at  the  date  above  mentioned. 

2.  The  total  amount  assured  on  lives  for  the  whole  term  of  life,  which  are  in 
existenoe  at  the  date  above  mentioned,  distinguishing  the  portions  assured  with  and 
without  profits,  stating  separately  the  total  reversionary  bonuses  and  specifying  the 
sums  assured  for  each  year  of  life  from  the  youngest  to  the  oldest  ages. 

3.  The  amount  of  premiums  receivable  annually  for  each  year  of  life,  after 
deducting  the  abatem^ts  made  hv  the  application  of  bonuses,  in  respect  of  the 
respective  assurances  mentioned  under  heading  No.  2,  distinguishing  ordinary  from 
extara  premiums. 

4.  The  total  amount  assured  under  classes  of  assurance  business,  other  than  for 
the  whole  term  of  life,  disdng^uishing  tbe  sums  assured  under  each  class,  and 
stating  separately  the  amount  assured  with  and  without  profits,  and  the  toted 
amount  of  reversionary  bonuses. 

6.  The  amoimt  of  premiums  receivable  annually  in  respect  of  each  such  special 
clafls  of  assurances  mentioned  under  heading  No.  4,  distinguishing  ordinary  from 
extra  premiums. 

6.  The  total  amount  of  premiums  which  has  been  received  from  the  commence- 
ment upon  all  policies  un^  each  special  class  mentioned  under  heading  4  which 
are  in  force  at  the  date  above  mentioned. 

7.  The  total  amount  of  immediate  annuities  on  lives,  distinguishing  the  amounts 
for  each  year  of  life. 

8.  The  amount  of  all  annuities  other  than  those  specified  imder  heading  No.  7, 
distinguishing  the  amount  of  annuities  payable  unoer  each  class,  the  amount  of 
premiums  annually  receivable,  and  the  amount  of  consideration  money  received  in 
respect  of  each  such  class,  and  the  total  amount  of  prendums  received  from  the 
commencement  upon  all  deferred  annuities. 

9.  The  average  rate  of  interest  at  which  the  life  assurance  fund  of  the  company 
was  invested  at  the  dose  of  each  year  during  the  period  since  the  last  in- 
vestigation. 

10.  A  table  of  minimnm  yalucs.  If  any,  allowed  for  the  surrender  of  policies  for 
the  whole  term  of  life  and  for  endowments  and  endowment  assurances,  or  a  state- 
ment of  the  method  pursued  in  calculating  such  surrender  values,  with  instances  of 
its  application  to  poUoiee  of  different  stranding  and  taken  out  at  various  interval 
ages  m>m  tiie  youngest  to  the  oldest. 

Separate  statements  to  be  furnished  for  business  at  other  than  European  rates, 
togeuier  with  a  statement  of  the  manner  in  which  poUdes  on  unhealthy  lives  are 
dealt  with. 
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Payment  into 
Court  and 
orders  as  to 
sums  de- 
posited under 
33  &  84  Vict, 
c.  61,  s.  3. 
Parti, 
p.  482 

Amendment 
of  s.  25  of 
33  &  34  Vict. 
0.61. 

Construction 
andshort  title. 


LIFE  ASSUEANCE  COMPANIES  ACT,  1871. 

34  &  35  Vict.  c.  58. 

An  Act  to  amend  the  Life  Assurance  Companies  Act,  1870. 

[24th  July,  1871.] 

Whebbas  by  section  three  of  the  Life  Assurance  Companies  Act,  1870,  a  sum  of 
money  is  required  in  certain  cases  to  be  deposited  with  the  Accountant-Ge&enl  of 
the  Court  of  Chancery,  to  be  invested  and  returned  by  him  in  manner  therdn 
directed,  and  it  is  expedient  to  make  further  provision  in  respect  of  the  deposit, 
investment,  and  return  of  such  sum : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  witii  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  Every  sum  required  by  the  Life  Assurance  Companies  Act,  1870,  to  be 
deposited  with  the  Accountant-General  of  the  Court  of  Chancery  shaU  be  paid  into 
the  Court  of  Chancery,  and  orders  with  respect  to  the  payment  of  such  mcmey  into 
and  out  of  Court,  and  the  investment  and  return  tJiereof ,  and  the  payment  of  die 
dividends  and  interest  thereof,  may  be  from  time  to  time  niade,  altered,  and  revdmd 
by  the  like  authority  and  in  the  like  manner  as  orders  with  respect  to  the  payment 
into  and  out  of  Court,  and  the  investment  of  other  money,  and  the  applioftti<m  of 
the  dividends  and  interest  thereof. 

2.  Section  twenty- five  of  the  Life  Assurance  Companies  Act,  1870,  shaU  be 
construed  as  if  the  words  **  chapter  twenty -four  *'  were  and  had  at  and  from  the 
date  of  the  passing  of  such  last- mentioned  Act  been  inserted  therein  in  place  of 
«  chapter  forty-one ; "  and  her  Majesty's  printers  shall  in  all  copies  of  me  life 
Assurance  Companies  Act,  1870,  which  may  be  printed  after  the  passing  of  this 
Act,  insert  the  words  •* chapter  twenty-four"  in  the  place  of  the  words  "chapter 
forty-one  "  in  section  twenty-five  of  the  said  Life  Assurance  Companies  Act,  1870. 

8.  This  Act  shall  be  construed  as  one  with  the  Life  Assurance  Companies  Act, 
1870,  and  that  Act  and  this  Act  may  be  dted  together  as  the  Life  AssoraDoe 
Companies  Acts,  1870  and  1871,  and  this  Act  may  be  dted  as  the  Life  Assaruioe 
Companies  Act,  1871. 


THE  LIFE  ASSUEANCE  COMPANIES  ACT,  1872. 

(35  &  36  Vict.  c.  41.) 

Part  I.  An  Act  to  amend  the  Life  Assurance  Companies  Acts,  1870  and  1871. 

pp.  482, 1175  [6th  Auguat,  1872.] 

^  MQ'  Bb  it  enacted,  &c. 

1.  Whereas  by  the  provisions  of  the  **  Life  Assurance  Companies  Acts,  1870  and 

Deposit  b^        1871,"  a  life  assurance  company  is  required  to  pay  a  sum  of  money  into  the  Court 

oompany  m       of  Chancery  by  way  of  deposit,  and  the  certificate  of  incorporation  of  saoh  oompany 

Court  of  is  not  to  be  issued  unless  such  deposit  has  been  made,  and  suoh  deposit  is  to  be 

Chancery.         returned  to  the  company  as  soon  as  its  Uie  assurance  fund  amounts  to  the  snm 

therein  mentioned;    and  doubts  have  arisen  as  to  the  oonstmotion  of  the  ssid 

provisions,  and  it  is  expedient  to  remove  suoh  doubts;  be  it  therafore  enacted 

as  follows : 

The  said  deposit  may  be  made  by  the  subscribers  of  the  memorandum  of 
association  of  the  company,  or  any  of  tiiem,  in  the  name  of  the  proposed  oompany, 
and  such  deposit  upon  the  incorporation  of  the  company  shall  be  aeemed  to  have 
been  made  by  and  to  be  part  of  uie  assets  of  the  company. 

The  said  deposit  shall,  imtil  returned  to  the  company,  be  deemed  to  form  part  of 
the  life  assurance  fund  of  the  oompany,  and  shall  be  subject  to  the  provisions  of 
section  four  of  the  Life  Assurance  Companies  Act,  1870,  accordingly.  The  Board 
of  Trade  may  from  time  to  time  make,  and  when  made  revoke,  alter,  or  add  to, 
rules  with  respect  to  the  payment  and  repayment  of  the  said  deposit,  the  investment 
of  or  dealing  with  the  same,  the  deposit  of  stocks  or  securities  in  lieu  of  money, 
and  the  payment  of  the  interest  or  dividends  from  time  to  time  accruing  doe  on 
any  such  mvestment  stocks,  or  securities  in  respect  of  such  deposit.  Any  mles 
made  in  pursuance  of  this  section  shall  have  effect  as  if  they  were  oiaoted  in  this 
Act,  and  shall  be  laid  before  Parliament  within  three  weeks  after  tfacry  are  made,  if 
Parliament  be  than  sitting,  or  if  not,  within  three  weeks  after  the  beginning  of  the 
then  next  session  of  Parlutment. 
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9.  Whereas,  hy  section  four  of  the  Life  Assnranoe  Companies  Act,  1870,  it  is  Separation 
enacted  that,  **  In  the  case  of  a  company  established  after  the  passing  of  this  Act,  of  life  funds, 
transacting  other  business  besides  that  of  life  assurance,  a  separate  account  shall  be 
kept  of  all  receipts  in  respect  of  the  life  assurance  and  annuity-  contracts  of  the  com- 
pany, and  the  said  receipts  shall  be  carried  to  and  form  a  separate  fmid,  to  be  c^ed 
the  life  assurance  fund  of  the  company,  and  such  fund  shall  be  as  absolutely  the 
security  of  the  life  policy  and  annuity  holders  as  though  it  belonged  to  a  conipany 
carrying  on  no  other  business  than  that  of  life  assurance,  and  shaU  not  be  liable  for 
any  contracts  of  the  company  for  which  it  would  not  have  been  liable  had  the 
business  of  the  company  been  only  that  of  life  assurance ; "  and  further  proyisions 
were  made  by  the  same  section,  with  respect  to  the  application  of  the  above  recited 
part  of  the  said  section  to  existing  companies,  and  doubts  have  arisen  with  respect 
to  the  construction  of  the  said  provifdons,  and  it  is  expedient  to  remove  such  doubts ; 
be  it  therefore  enacted. 

That  the  portion  of  section  four  of  the  Life  Assurance  Companies  Act,  1870,  above 
recited  shall  apply  to  every  company  established  before  the  passing  of  that  Act, 
provided  that  the  liife  Assurance  Companies  Act,  1870,  and  this  Act  shall  not 
diminish  the  liability  of  the  life  assurance  fund  for  any  contracts  of  the  company 
entered  into  before  the  passing  of  the  Life  Assurance  Companies  Act,  1870. 

8.  Whereas  by  section  ten  of  the  Life  Assurance  Companies  Act,  1870,  it  is  Deposit  of 
provided  that,  *' Every  annual  statement  so  deposited  after  the  next  investigation  statement 
shall  be  accompanied  by  a  printed  copy  of  the  abstract  required  to  be  made  by  and  abstract 
section  seven,"  be  it  therefore  enacted  that  the  words  "next  investi^tlon,"  shaU  required  l^ 
be  construed  to  mean  the  first  investigation  after  the  passing  of  the  said  Act.  33  &  34  Vict. 

The  Board  of  Trade  shall  lay  before  Parliament  any  statement  or  abstract  of  c.  61,  s.  10. 
report  which  is  deposited  with  them  by  any  company,  and  purports  to  be  in  pur- 
suance of  the  Life  Assurance  Companies  Act,  1870,  although  the  Board  are  of 
opinion  that  it  is  not  such  a  statement  or  abstract  as  is  required  to  be  prepared  by 
that  Act. 

4.  Where  the  business  or  any  part  of  the  business  of  a  life  assurance  company  Winding-up 
has,  either  before  or  after  the  passing  of  this  Act,  been  transferred  to  another  of  subsidiarT 
company  under  an  arrangement  in  pursuance  of  which  such  first-mentioned  com-  company  to 
pany  (in  this  Act  called  the  subsidiary  company),  or  the  creditors  thereof  has  or  \^  ancillary 
have  claims  against  the  company  to  which  such  transfer  was  made  (in  this  Act  to  winding-up 
called  the  principal  company),  then,  if  such  principal  company  is  being  wound  up  of  principal 
by  or  under  the  supervision  of  the  Court,  either  at  or  after  the  pasedng  of  this  Act,  company, 
the  Court  shall  (subject  as  hereinafter  mentioned)  order  the  subsidiary  company  to 
be  wound  up  in  conjunction  with  the  principal  company,  and  may  by  the  same  or 
any  subsequent  order  appoint  the  same  person  to  be  liquidator  for  the  two  com- 
panies, and  make  provision  for  such  ouier  matters  as  may  seem  to  the  Court 
necessary,  with  a  view  to  such  companies  being  wound  up  as  if  they  were  one 
company;  and  the  commencement  of  the  winding-up  of  me  principal  company 
shall,  save  as  otherwise  ordered  by  the  Court,   be  the  commencement  of  tlie 
winding-up  of  the  subsidiary  company ;  the  Court  nevertheless  shall  have  regard, 
in  adjusting  the  rights  and  liabilities  of  the  members  of  the  several  companies 
between  themselves,  to  the  constitution  of  such  companies,  and  to  the  arrangements 
entered  into  between  the  said  companies  in  the  same  manner  as  the  Court  has 
regard  to  the  rights  and  liabilities  of  different  classes  of  contributoriee  in  the  case 
of  the  winding-up  of  a  single  company,  or  as  near  thereto  as  droumstances  admit. 

Where  any  subsidiary  company  or  company  alleged  to  be  subsidiary  is  not  in 
process  of  beong  wound  up  at  the  same  time  as  the  principal  company  to  which  it  is 
subsidianr,  the  Court  shall  not  direct  such  subsidiary  company  to  be  wound  up 
unless,  after  hearing  all  objections  (if  any)  that  may  be  urged  by  or  on  behalf  of 
such  company  agamst  its  being  wound  up,  the  Court  is  of  opinion  that  such 
company  is  subsidiaiT'  to  the  prmcipal  company,  and  that  the  winding-up  of  such 
company  in  conjunction  with  the  prmcipal  company  is  just  and  equitable. 

Where  any  subsidiary  company  and  principal  company  are  being  wound  up  by 
different  branches  of  the  Court,  the  Court  to  which  appeals  from  such  branches 
lie  shall  make  an  order  directing  in  which  branch  the  winding-up  of  such  companies 
is  to  be  carried  on,  and  tiie  necessary  proceedings  shall  be  taken  for  carrying  such 
order  into  effect. 

An  application  may  be  made  in  relation  to  the  winding-up  of  any  subsidiary 
company  in  conjunction  with  a  principal  company  by  any  creditor  of,  or  person 
interested  in,  such  principal  or  subsidiary  company. 

Where  a  company  stands  in  the  relation  of  a  principal  company  to  one  company, 
and  in  the  relation  of  a  subsidiary  company  to  some  other  cohipany,  or  where 
there  are  several  companies  standing  in  the  relation  of  subsidiary  oompaaiei  to  one 
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principal  company,  the  Court  may  deal  with  any  number  of  such  companies  together 
or  in  separate  g^ups,  as  it  thinks  most  expedient,  upon  the  principles  laid  down  m 
this  section. 

5.  Where  a  life  assurance  company  is  being  wound  up  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  or  voluntarily,  the  yalue  of  every  life  annuity  and 
life  policy  requiring  to  be  valued  in  such  winding-up  shall  be  estimated  in  maimer 
provided  by  the  "Fint  Schedule  to  this  Act,  but  this  section  shall  not  apply  to  anj 
company  the  winding-up  of  which  has  commenced  before  the  passing  ox  wis  Act, 
unless  me  Court  having  cognizance  of  the  winding-up  so  order,  which  order  that 
Court  is  hereby  empowered  to  make,  if  it  think  it  expedient  so  to  do,  on  the 
application  of  any  person  interested  in  the  winding-up  of  such  conmany. 

6.  The  rules  in  the  first  and  second  schedules  to  this  Act  shall  oe  of  the  same 
force  as  if  they  were  rules  made  in  pursuance  of  the  one  hundred  and  seventieth, 
one  hundred  and  seventy-first,  and  one  hundred  and  seventy-third  sections  of  the 
Companies  Act,  1862,  as  the  case  may  be,  and  may  be  altered  in  manner  provided 
by  the  said  sections,  and  rules  may  l>e  made  under  the  said  sections  for  the  parpose 
of  carrying  into  effect  the  provisions  of  this  Act  with  respect  to  the  winding-up  of 
companies. 

7.  Where  a  company,  either  before  or  after  the  passing  of  this  Act,  has  trsns- 
ferred  its  business  to  or  been  amalgamated  with  another  company,  no  policy-holder 
in  the  first-mentioned  company  who  shall  pay  to  the  other  company  the  premimns 
accruing  due  in  respect  of  his  policy  shall  by  reason  of  any  such  payment  made 
after  the  passing  of  this  Act,  or  by  reason  of  any  other  act  done  after  the  passiog 
of  this  Act,  be  deemed  to  have  abandoned  any  claim  which  he  would  have  had 
against  the  first-mentioned  company  on  due  payment  of  premiums  to  such  compsnj, 
or  to  have  accepted  in  lieu  thereof  the  liabihty  of  the  other  company,  unless  sodi 
abandonment  and  acceptance  haye  been  signified  by  some  writing  signed  by  him  or 
by  his  agent  lawfully  authorized. 

8.  This  Act  shall  be  construed  as  one  with  the  Life  Assurance  Companies  Acti^ 
1870  and  1871 ;  and  those  Acts  and  this  Act  may  be  cited  together  as  '*The  Life 
Assurance  Companies  Acts,  1870  to  1872;*'  and  this  Act  may  be  cited  as  "The 
Life  Assurance  Companies  Act,  1872." 


FIRST  SCHEDULE.    (Sects.  5,  6.) 
Rule  for  Valuing  an  Annuity, 
Schedules.  An  annuity  shall  be  valued  according  to  the  tables  used  by  the  oompai^  whidi 

gfranted  such  annuity  at  the  time  of  granting  liie  same,  and  where  such  taUei 
cannot  be  asoertaindd  or  adopted  to  the  satisfaction  of  the  Court,  then  according  to 
the  table  known  as  the  Government  Annuities  Ezperianoe  TaUe,  interest  being 
reckoned  at  the  rate  of  four  per  centum  per  annum. 


Rule  for  Valuing  a  Boliey. 

The  value  of  the  policy  is  to  be  the  difference  between  the  present  yalue  of  tiie 
reyendon  in  the  sum  assured  on  the  decease  of  tiie  life,  including  any  bonui  or 
addition  thereto  made  before  the  commencement  of  the  winding-up,  and  the  present 
yalue  of  the  future  annual  prendums. 

Li  calculating  such  present  yalues  the  rate  of  interest  is  to  be  assumed  as  being 
four  per  oentum  per  annum,  and  the  rate  of  mortality  as  that  of  the  tahles  known 
as  the  Seventeen  Offices'  Experience  Tables. 

The  premium  to  be  calculated  is  to  be  such  premium  as  according  to  the  said  rate 
of  int^est  and  rate  of  mortality  is  sufficient  to  proyide  for  the  ri^  inonned  by  ^ 
office  in  issuing  the  policy,  exclusiye  of  any  addition  theieto  for  office  gipfTftf*  and 
other  charges. 

SECOND  SCHEDULE.  (Sects.  5,  6.) 
Where  an  assurance  company  is  being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  the  coficial  liquidator  in  tne  case  of  all  persons  appearing 
by  the  books  of  the  company  to  be  entitled  to  or  interested  in  polidee  granted  ly 
such  company,  for  life  assurance,  endoyrment,  annuity  or  other  payment,  is  to 
ascertain  the  vidue  of  such  policies,  and  give  notice  of  sudi  value  to  such  pereone, 
and  any  person  to  whom  notice  is  so  given  shall  be  bound  by  the  value  so  aeoer- 
tained  unless  he  giyes  notice  of  his  intention  to  dilute  such  value  in  manner  and 
within  a  time  to  be  prescribed  by  a  rule  or  order  of  the  Court. 
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THE  SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 
(36  &  37  Vict.  o.  66.) 

Sect.  24,  snb-s.  6.  No  oauBe  or  prooeeding  at  any  time  pending  in  the  High  p.  402 
Gonrt  of  Jnstioe,  or  before  the  Conrt  of  Appeal,  shall  be  restrained  by  prohibition 
or  injunction ;  but  erery  matter  of  equity  on  which  an  injunction  against  the  prose- 
cution of  any  such  cause  or  proceeding  might  haye  been  obtained,  if  this  Act  had 
not  passed,  either  unconditionally  or  on  any  terms  or  conditions,  may  be  relied  on 
hv  way  of  defence  thereto  :  Provided  always,  that  nothing  in  tliis  Act  contained 
shall  cusable  either  of  the  said  Ck>urts  from  directing  a  stay  of  proceedings  in  any 
cause  or  matter  pending  before  it  if  it  shall  think  fit ;  and  any  person,  whether  a 
party  or  not  to  any  such  cause  or  matter,  who  would  have  been  entitled,  if  this  Act 
nad  not  passed,  to  apply  to  any  Ck>urt  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled.to  ^orce,  by  attachment  or  otherwise,  any  judgment,  decree,  rule, 
or  order,  contrary  to  which  all  or  any  part  of  the  proceedings  in  such  cause  or 
matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to  tiie  said  Courts  respec- 
tiyely,  bjr  motion  in  a  summary  way,  for  a  stay  of  proceeding's  in  such  cause  or 
matter,  either  generally,  or  so  far  as  may  be  necessary  for  the  purposes  of  justice ; 
and  the  Court  shall  th^upon  make  such  order  as  shall  be  just. 

45.  Appeals  from  inferior  Courts  to  be  detennined  by  divisional  Courts. 
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(40  &  41  Vicrr.  c.  26.) 

An  Act  to  amend  the  Companies  Acts  of  1862  and  1867. 

[28rd  July,  1877.] 
{Extended  by  Companies  Act^  1879.) 

30  &  31  Viot.     Whereas  doubts  have  been  entertained  whether  the  power  given  by  the  Companies  Jet^ 
0.  131.  1867,  to  a  company  of  reducing  its  capital  extends  to  paid-up  eapitalj  and  it  is  expeOsnl 

to  remove  such  doubts : 

{Preamble  repealed  by  S.  X.  B,  Act,  1894.) 

Be  it  enacted,  &c. 
Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  the  Companies  Act,  1877. 

Constmotion         2.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  oonsteued  u 
of  Act.  one  with  the  Companies  Acts,  1862  and  1867,  and  the  said  Acts  and  this  Act  may  k 

26  &  86 Vict. c. 88.  referred  to  as  "  The  Companies  Acts,  1862,  1867,  and  1877." 
«)&81Vict.cl81.  {Words  in  italics  repealed  by  S.  Z.  £.  Act,  1894.) 

Oonstniction  of  8.  The  word  **  capital "  as  used  in  the  Companies  Act,  1867,  shall  indnde  paid- 
**  capital  "tjd  ^p  capital ;  and  the  power  to  reduce  capital  conferred  by  that  Act  shall  include  a 
S?pifc3oon^'***  power  to  cancel  anjr  lost  capital,  or  an^  capital  unrepresented  bv  available  assets,  or 
tamed  in  30  &  81  to  pay  off  any  capital  whicn  may  be  in  excess  of  the  wants  of  the  oompany ;  and 
Tict.  c  181.  paid-up  capital  may  be  reduced  either  with  or  without  extinguishing'  or  reducing 
the  liability  ^if  any)  remaining  on  the  shares  of  the  oompany,  and  to  the  extent  to 
which  such  habdlity  is  not  extinguished  or  reduced  it  shall  be  deemed  to  be  pre- 
served, notwithstanding  anything  contained  in  the  Companies  Act,  1867. 

4.  The  provisions  of  the  Companies  Act,  1867,  as  amended  l^^  this  Act,  shall 
apply  to  any  oompany  reducing  its  capital  in  pursuance  of  this  Act  and  of  the 
Companies  Act,  1867,  as  amended  by  this  Act : 

Ftt)vided  that  where  the  reduction  of  the  capital  of  a  oompany  does  not  involve 
either  the  diminution  of  anv  liability  in  respect  of  unpaid  capital  or  the  payment  to 
any  shareholder  of  any  paid-up  capital, 

(1.)  The  creditors  of  the  company  shall  not,  unless  the  Court  otherwise  direct,  be 

entitled  to  object  or  required  to  consent  to  the  reduction ;  and 
(2.)  It  shall  not  be  necessary  before  the  presentatioo  of  the  petition  for  confimring 
the  reduction  to  add,  and  the  Court  may,  if  it  thinks  it  expedient  so  to  do, 
dispense  altogether  with  the  addition  of  the  words  '*  aiid  reduced,*'  as 
mentioned  in  the  Companies  Act,  1867. 
In  any  case  that  the  Court  thinks  fit  so  to  do,  it  may  require  the  oompany  to 
public  in  such  manner  as  it  thinks  fit  the  reasons  for  the  reduction  of  its  oapitu  or 
su<^  other  information  in  regard  to  the  reduction  of  its  capital  as  the  Court  maj 
think  expedient  with  a  view  to  give  proper  information  to  tne  public  in  rdation  to 
the  reduction  of  its  capital  by  a  company,  and,  if  the  Court  thinks  fit^  the  oanses 
which  led  to  such  reduction. 

The  minute  required  to  be  reffistered  in  the  case  of  reduction  of  capital  shall  dlow, 
in  addition  to  the  other  particulars  required  by  law,  the  amount  (if  any)  at  the  date 
of  the  reg^tration  of  tne  minute  proposed  to  be  deemed  to  have  been  paid  op  on 
each  share. 

5.  Any  company  limited  by  shares  may  so  far  modify  the  oonditioiis  contained  in 
its  memorandum  of  association,  if  authorized  so  to  do  b^  its  reynlatJone  as  originaDj 
framed  or  as  altered  by  spedal  resolution,  as  to  reduce  its  camtal  by  cancelling  any 
shares  which,  at  the  date  of  the  passing  of  such  resolution,  nave  not  been  taken  or 
agfreed  to  be  taken  by  any  person  ;  and  the  provisions  of  the  Companies  Act,  18<7, 
shall  not  apply  to  any  reduction  of  capital  xnade  in  pursuance  of  tnis  section. 


Application 
of  provi- 
sions of 
30  &  31  Vict, 
c.  131. 


80  &  31  Vict. 
0.  131. 


Power  to  reduce 
capital  hj  the 
oaneellaaon  of 
imjaeiied  ehares. 


Beoeption 

of  certified 

copies  of 

documents 

as  legal 

evidence. 

26  &  26  Vict. 

0.89. 

30  &  31  Viot. 

0.  181. 

40  &  41  Ykit. 

0.  26. 


6.  And'wliereas  ft  is  expedient  to  make  provision  for  the  reoeptioin  as  legal 
evidence  of  certificates  of  incorporation  other  than  the  original  certSoates,  and  of 
certified  copies  of  or  extracts  from  any  documents  filed  and  reffistered  under  the 
Companies  Acts,  1862  to  1877 :  Be  it  enacted,  that  any  certificate  of  the  incofpocatios 
of  any  company  given  by  the  registrar  or  by  any  assistant  registrar  for  toe  time 
being  shall  be  received  in  evidence  as  if  it  were  the  oriffinal  certificate ;  and  anv 
copy  of  or  extract  from  any  of  the  documents  or  part  of  the  documents  kept  and 
registered  at  any  of  the  ofBces  for  the  registrauon  of  joint  stock  companies  in 
England,  Scotland,  or  Ireland,  if  duly  certified  to  be  a  true  copy  under  the  hand  of 
the  registrar  or  one  of  the  assistant  reg^trars  for  the  time  beinig,  and  whcan  it  shall 
not  be  necessary  to  prove  to  be  the  registrar  or  assistant  registrar,  shall,  in  all  legal 
proceedings,  civil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidenes 
as  of  equal  validity  with  the  original  document. 

{Words  in  italics  repealed  by  S,  L.  M.  Act,  1894.) 
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THE  COMPANIES  ACT,  1879. 

(42  &  43  Vict.  c.  76.) 

An  Act  to  amend  the  Law  with  respect  to  the  Liability  of  Members 
of  Banking  and  other  Joint  Stock  Companies;  and  for  other 
purposes.  [15th  August,  1879.] 

Bb  it  enacted,  &c.  Short  title. 

1.  This  Act  may  be  cited  as  the  Ck>mpames  Act,  1879.  Act  not  to  apply 

2.  This  Act  shall  not  apply  to  the  Bank  of  England.  England. 

Act  to  be  con- 
8.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  J^SfJJ^ft. 

one  with  the  Companies  Acts,  1862,  1867,  and  1877,  and  those  Acts  together  with  c  5 

this  Act  may  be  referred  to  as  the  Companies  Acts,  1862  to  1879.  a)  Sc  si  Vict. 

c.  13t,  and 

4.  Subject  as  in  this  Act  mentioned,  any  company  registered  before  or  after  the  40  &  41  Vict. 
passing  of  this  Act  as  an  unlimited  company  may  reg^ter  under  the  Companies  ^  **; 
Acts,  1862  to  1879,  as  a  limited  company,  or  any  company  already  registered  as  a  Registration 
limited  company  may  re-register  under  the  provisions  of  this  Act.  oompMiy. 

The  registration  of  an  unlimited  company  as  a  limited  company  in  pursuance  of  25  ft  96  Vict, 

this  Act  shall  not  affect  or  prejudice  any  debts,  liabilities,  obligations,  or  contracts  ^-  ^'    ^. 

incurred  or  entered  into  by,  to,  with,  or  on  behalf  of  such  company  prior  to  regis-  ^^i^ 

tration,  and  such  debts,  liabilities,  contracts,  and  obligations  may  be  enforced  in  40  &  41  Viet, 

manner  provided  by  Part  VII.  of  the  Companies  Act,  1862,  in  the  case  of  a  company  e-  90* 

registering  in  pursuance  of  that  Part.  *2  &  48  Vict. 

5.  An  unlimited  company  may,  by  the  resolution  passed  by  the  members  when  0. 89. 
assenting  to  registration  as  a  Umited  company  under  the  Companies  Acts,  1862  to  Be«erve  capital 
1879,  and  for  ^e  purpose  of  such  regfistration  or  otherwise,  increase  the  nominal  of  company 
amount  of  its  capital  by  increasing  the  nominal  amount  of  each  of  its  shares.  l^o^  provided. 

Provided  always,  that  no  part  of  such  increased  capital  shall  be  capable  of  16  ft  26  Vict, 

being  called  up,  except  in  the  event  of  and  for  the  purposes  of  the  company  being  S^^'oi  yi^f 

wound  up.  c.  181. 

And,  in  cases  where  no  such  increase  of  nominal  capital  may  be  resolved  upon,  40  ft  41  Vict 

an  unlimited  company  may,  by  such  resolution  as  aforesaid,  provide  tiiat  a  portion  Jk^* «» xri 

of  its  uncalled  capital  shall  not  be  capable  of  being  called  up,  except  in  the  event  of  0. 76. 
and  for  the  purposes  of  the  company  being  wound  up. 

A  limited  company  may  by  a  special  resolution  declare  that  any  portion  of  its 
capital  which  has  not  been  already  called  up  shall  not  be  capable  of  being  called 
up,  except  in  the  event  of  and  for  the  purpose  of  the  company  being  wound  up ; 
and  thereupon  such  portion  of  capital  shall  not  be  capable  of  being  called  up,  except 
in  the  event  of  and  for  the  purposes  of  the  company  being  wound  up. 

6.  Section  one  hundred  and  eighty-two  of  the  Companies  Act,  1862,  is  hereby  25  &  26  Vict, 
repealed,  and  in  place  thereof  it  is  enacted  as  foUows: — ^A  bank  of  issue  registered  c.  89,  s.  182, 
as  a  limited  company,  either  before  or  after  the  passing  of  this  Act,  ahsJl  not  be  repefded,  and 
entitled  to  limited  liability  in  respect  of  its  notes  ;  and  we  members  thereof  shall  liability  of 
continue  liable  in  respect  of  its  notes  in  the  same  manner  as  if  it  had  been  reg^isteied  bank  of  issue 
as  an  unlimited  company ;  but  in  case  the  general  assets  of  the  company  are,  in  the  unlimited 
event  of  the  company  being  wound  up,  insufficient  to  satisfy  the  chums  of  both  in  respect  of 
the  note-holders  and  the  general  creditors,  then  the  members,  after  satisfying  the  notes, 
remaining  demands  of  the  note-holders,  shall  be  liable  to  contribute  towards 

payment  of  the  debts  of  the  general  creditors  a  sum  equal  to  the  amount  received 
by  the  note-holders  out  of  the  general  assets  of  the  company. 

For  the  purposes  of  this  section  the  expression  **the  general  assets  of  the 
company"  means  the  funds  available  for  payment  of  the  general  creditor  as  well 
as  the  note-holder. 
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Appendix  A. 


Audit  of 
aoooantBof 
bonkiiiff 
oompanies. 


It  sliaU  be  lawful  for  any  bank  of  iasae  registered  as  a  limited  company  to  make 
a  statement  on  its  notes  to  the  effect  that  the  limited  liability  does  not  extend  to  its 
notes,  and  that  the  members  of  the  company  continue  liable  in  respect  of  its  notes 
in  the  same  manner  as  if  it  had  been  reg^istdred  as  an  unlimited  company. 

7. — (10  Once  at  the  least  in  every  year  the  accounts  of  erery  banking  company 
registered,  after  the  passing  of  this  Act  as  a  limited  company  shall  be  examined  by 
an  auditor  or  auditors,  who  shall  be  elected  annually  liy  the  company  in  genetal 
meeting. 

(2.)  A  director  or  officer  of  the  company  shall  not  be  capable  of  being  deoted 
auditor  of  such  company. 


Signature  of 
balance-sheet. 


AppUoation  of 

SS&MYiot. 

0.80, 

80  &  81  Vict. 

0. 131,  and 

40  A;  41  Vict 

0.96. 

26  &  96  Vict. 

80  &  81  Vict. 

0.181, 

40  &  41  Viot. 

0.  96,  and 

42  &  48  Viot. 

0.76. 

Privilegfes  of 
Act  available 
notwithstand- 
ing constitu- 
tion of  com- 
pany. 


(3.)  An  auditor  on  quitting  office  shall  be  re-eligible. 
(4.)Hj  ■  .-.--. 


^_.,  _i  any  casual  vacancy  occurs  in  the  office  of  an^  auditor  the  surviving  auditar 
or  auditors  (if  any)  may  act,  but  if  there  is  no  survivmg  auditor,  the  directors  shall 
forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  supplying  the 
vacancy  or  vacancies  in  the  auditorahip. 

(5.)  Every  auditor  shall  have  a  list  delivered  to  him  of  aU  books  kepi  by  the  com- 
pany, and  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the 
company ;  and  any  auditor  may,  in  relation  to  such  books  and  accounts,  examine 
the  directors  or  any  other  officer  of  the  company :  Provided  that  if  a  banking  com- 
pany has  branch  banks  beyond  the  limits  of  Europe,  it  shall  be  suffideot  if  the 
auditor  is  allowed  access  to  such  copies  of  and  extracts  from  the  books  and  accounts 
of  any  such  branch  as  may  have  been  transmitted  to  the  head  office  of  the  banking 
company  in  the  United  Kmgdom. 

(6.)  The  auditor  or  auditors  shall  make  a  report  to  the  members  on  the  accoonts 
examined  by  him  or  them,  and  on  every  balance-sheet  laid  before  the  companj  in 
general  meeting  during  his  or  their  tenure  of  office ;  and  in  every  such  report  shall 
state  whether,  in  his  or  their  opinion,  the  balance-sheet  referred  to  in  the  report  is 
a  full  and  fair  balance-sheet  properly  drawn  up,  so  as  to  exhibit  a  true  and  conect 
view  of  the  state  of  the  company's  a^airs,  as  shown  by  the  books  of  the  compoEny ; 
and  such  report  shall  be  read  before  the  company  in  general  meeting. 

(7.)  The  remuneration  of  the  auditor  or  auditors  shall  be  fixed  by  the  general 
meeting  appointing  such  auditor  or  auditors,  and  shall  be  paid  by  tiie  company. 

8.  Every  balance-sheet  submitted  to  the  annual  or  other  meetmg  of  the  members 
of  everv  bankinpf  company  registered  after  the  passing  of  this  Act  as  a  limited  com- 
pany shall  be  signed  by  the  auditor  or  auditors,  and  by  the  secretary  or  manager 
(if  any),  and  by  the  directors  of  the  company,  or  three  of  such  directors  at  the 
least. 

9.  On  the  registration,  in  pursuance  of  this  Act,  of  a  company  which  has  been 
already  regpistered,  the  regfistrar  shall  make  provision  for  dosing  l^e  former  regis- 
tration of  the  company,  and  may  dispense  with  the  delivery  to  him  of  copies  of  any 
documents  with  copies  of  which  he  was  furnished  on  the  occasion  of  the  imgmal 
registration  of  the  company ;  but,  save  as  aforesaid,  the  registration  of  such  a  oora- 

Cy  shall  take  place  in  the  same  manner  and  have  the  same  effect  as  if  it  were  the 
i  reg^istration  of  that  company  under  the  Companies  Acts,  1862  to  1879,  and  as  if 
the  provisions  of  the  Acts  under  which  the  company  was  previously  regisbeind.  and 
reg^ulated  had  been  contained  in  different  Acts  of  Parliament  from  those  under  whidi 
the  company  is  registered  as  a  limited  company. 

10.  A  company  authorized  to  register  under  this  Act  majr  register  thereunder 
and  avail  itseli  of  the  privileges  conferred  by  this  Act,  notwithstanding  any  pro- 
visions contained  in  any  Act  of  Parliament,  royal  charter,  deed  of  settlement  ood- 
tract  of  copartnery,  cost  book,  regulations,  letters  patent,  or  other  instrument 
constituting  or  reg^ulating  the  company. 
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THE  COMPANIES  ACT,  1880. 

(43  Vicrr.  c.  19.) 

An  Act  to  amend  the  Companies  Acts  of  1862,  1867,  1877,  and  1879. 

[24tli  March,  1880.] 

Bb  it  enacted,  &c.  Short  title. 

1.  This  Aot  may  be  cited  fcnr  all  purposes  as  the  Oompanies  Act,  1880.  Constraotion 

of  Acts. 

2.  ThisAct  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  constroed  as  one  o.  89, 
with  the  Companies  Acts,  1862,  1867,  1877,  and  1879,  and  the  said  Acta  and  this  80  &81  Vict. 
Aot  may  be  r^erred  to  as  tiie  Companies  Acts,  1862  to  1880.  40  &^4l  Vict 

c.  26, 
8.  When  any  company  has  acoomnlated  a  sum  of  undivided  profits,  which  with  42  ft  48  Vict, 
the  consent  of  the  shareholders  may  be  distributed  among  the  shareholders  in  the  ®'  ^^' 
form  of  a  dividend  or  bonus,  it  shall  be  lawful  for  the  company,  by  speciid  resolu-  ^^flSf^J^Tbe 
tion,  to  return  the  same,  or  any  part  thereof,  to  the  shareholders  in  reduction  of  Atoned  to 
the  paid-up  capital  of  the  company,  the  unpaid  capital  being  thereby  increased  by  shareholders 
a  similar  amount.    The  powers  vested  in  the  directors  of  making  calls  upon  the  ^  T^^"^""*^! 
shareholders  in  respect  of  moneys  unpaid  upon  their  shares  shall  extend  to  the  P**d-"P<*P»**i' 
amount  of  the  unpaid  capital  as  augmented  by  such  reduction. 

4.  No  such  special  resolution  as  aforesaid  shall  take  effect  until  a  memorandum.  No  resolution 
showing  the  particulars  required  by  law  in  the  case  of  a  reduction  of  capital  by  to  take  effect 
order  of  the  Court,  shall  have  been  produced  to  and  registered  by  the  Registrar  of  till  particulars 
joint  stock  companies.  have  been 

registered. 

5.  Upon  any  reduction  of  paid-up  capital  made  in  pursuance  of  this  Act,  it  shall  Power  to  any 
be  lawful  for  any  shareholder,  or  for  any  one  or  more  of  several  joint  shareholders,  shareholder 
within  one  montn  after  the  i)a8sing  of  the  special  resolution  for  such  reduction,  to  within  one 
require  the  company  to  retain,  ana  the  company  shall  retain  accordingly,  the  whole  month  after 
of  the  moneys  actually  paid  upon  the  shares  held  by  such  person,  either  idone  or  passing  of 
jointly  with  any  other  person  or  persons,  and  which,  in  consequence  of  such  reduc-  resolution  to 
tion,  would  otherwise  be  returned  to  him  or  them,  and  thereupon  the  shares  in  require  com- 
respeot  of  which  the  said  moneys  shall  be  so  retained  shall,  in  regard  to  the  pay-  pany  to  retain 
ment  of  dividends  thereon,  be  deemed  to  be  paid-up  to  the  same  extent  only  as  the  moneys  paid 
shares  on  which  payment  as  aforesaid  has  been  accepted  by  the  shareholders  in  upon  shares 
reduction  of  their  paid-up  capital,  and  the  company  shall  invest  and  keep  invested  held  by  such 
the  moneys  so  retained  in  such  securities  authorized  for  investment  by  trustees  as  person. 

the  oompany  shall  determine,  and  upon  the  money  so  invested,  or  upon  so  much 
thereof  as  from  time  to  time  exceeds  the  amount  of  calls  subsequently  made  upon 
the  shares  in  respect  of  which  such  moneys  shall  have  been  retaSned,  the  company 
shall  pay  such  mterest  as  shall  be  received  by  them  from  time  to  time  on  such 
securities,  and  the  amount  so  retained  and  invested  shall  be  held  to  represent  the 
future  caUs  which  may  be  made  to  replace  the  capital  so  reduced  on  those  shares, 
whether  the  amount  obtained  on  sale  of  the  whoie  or  such  proportion  tiiereof  as 
represents  the  amount  of  any  call  when  made,  produces  more  or  less  than  the 
amount  of  such  call. 

6.  From  and  after  such  reduction  of  capital  the  company  shall  specify  in  the  2°^JSJ^'^  ^ 
annual  lists  of  members,  to  be  made  by  them  in  pursuance  of  ^e  twentjr-sixth  'S?^^^^^^ 
section  of  the  Companies  Act,  1862,  the  amounts  which  any  of  the  shareholders  of  holders  have 
the  company  shall  have  required  the  company  to  retain,  and  the  company  shsJl  required  them 
have  retained  accordingly,  m  pursuance  of  the  fifth  section  of  this  Act,  and  l^e  ^  J^^^^®' 
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company  shall  also  specify  in  the  statements  of  acoonnt  laid  before  any  gnenl 
meeting  of  the  company  the  amount  of  the  undivided  profits  of  ^e  company  whioh 
shall  hare  been  returned  to  the  shareholders  in  reduction  of  the  paid-up  capital  of 
the  company  under  this  Act. 

7. — (1.)  Where  the  reg^istrar  of  joint  stock  companies  has  reasonable  cause  to 
beUeve  that  a  company,  whether  reg^istered  before  or  after  the  passing  of  this  Act, 
is  not  carrying  on  business  or  in  operation,  he  shall  send  to  the  company  by  poets 
letter  inquiring  whether  the  company  is  carrying  on  business  or  in  operation. 

(2.)  If  the  registrar  does  not  withm  one  monUi  of  sending  the  letter  receiTe  snr 
answer  thereto,  he  shall  within  fourteen  days  after  the  expiration  of  the  mmtli 
send  to  the  company  by  post  a  registered  letter  referring  to  the  first  letter,  and 
stating  that  no  answer  thereto  has  been  received  by  the  registrars  and  that  if  an 
answer  is  not  received  to  the  second  letter  within  one  month  from  the  date  tboeof, 
a  notice  will  be  published  in  the  Gazette  with  a  view  to  striking  the  name  of  the 
company  off  the  register. 

(3.)  If  the  registrar  either  receives  an  answer  from  the  company  to  the  e£fect 
that  it  is  not  carrying  on  business  or  in  operation,  or  does  not  within  one  month 
after  sending  the  second  letter  receive  auy  answer  thereto,  the  registrar  may 
publish  in  the  Qazette  and  send  to  the  company  a  notice  that  at  the  expiration 
of  three  months  from  the  date  of  that  notice  the  name  of  the  company  mentioned 
therein  will,  imless  cause  is  shown  to  the  contrary,  be  struck  off  the  register  and 
the  company  will  be  dissolved. 

J4.)  At  the  expiration  of  the  time  mentioned  in  the  notice  the  registrar  may, 
ess  cause  to  the  contrary  is  previously  shown  by  such  company,  struce  the  name 
of  such  company  off  the  register,  and  shall  publikh  notice  thereof  in  the  Gazette, 
and  on  the  publioation  in  tne  Gazette  of  such  last-mentioned  notice  the  company 
whose  name  is  so  struck  off  shall  be  dissolved :  Provided  that  the  liability  (if  anyl 
of  every  director,  manag^g  officer,  and  member  of  the  company  shall  oontinae  and 
may  be  enforced  as  if  the  company  had  not  been  dissolved. 

(5.)  If  any  company  or  member  thereof  feels  agg^eved  by  the  name  of  sadi 
company  having  been  struck  off  the  register  in  pursuance  of  this  section,  the 
company  or  member  may  apply  to  the  Suj>erior  dourt  in  which  the  company  is 
liable  to  be  wound  up ;  and  such  Court,  if  satisfied  that  the  company  was  at 
the  time  of  the  striking  off  carrying  on  business  or  in  operation,  and  that  it  ia 
just  so  to  do,  may  order  the  name  of  the  company  to  be  restored  to  the  register, 
and  thereupon  the  company  shall  be  deemed  to  have  continued  in  existence  as  if 
the  name  thereof  had  never  been  struck  off;  and  the  Court  may  by  the  order 
give  such  directions  and  make  such  provisions  as  seem  just  for  placing  the  company 
and  all  other  persons  in  the  same  position  as  nearly  as  may  be  as  if  the  name  oi 
the  company  had  never  been  struck  off. 

(6.)  A  letter  or  notice  authorized  or  required  for  the  purposes  of  this  section  to 
be  sent  to  a  company  may  be  sent  by  x>ost  addressed  to  the  company  at  its  registered 
office,  or,  if  no  office  has  been  registered,  addressed  to  the  care  of  some  director  or 
officer  of  the  company,  or  if  there  be  no  director  or  officer  of  the  company  whose 
name  and  address  are  known  to  the  registrar,  the  letter  or  notice  (in  identical  fbnn) 
may  be  sent  to  each  of  the  persons  who  subscribed  the  memorandum  of  association, 
addressed  to  him  at  the  address  mentioned  in  that  memorandum. 

(7.)  In  the  execution  of  his  duties  under  this  section  the  reg^istrar  shall  oonfora 
to  any  regulations  which  may  be  from  time  to  time  made  by  the  Board  of  Trade. 

(8.)  In  this  section  the  Gazette  means,  as  respects  companies  whose  registered 
office  is  in  England,  the  London  Ghizette ;  as  re^>ects  companies  whose  registered 
office  is  in  Suotland,  the  Edinburgh  Ghizette;  and  as  respects  companies  whose 
registered  office  is  in  Ireland,  the  Dublin  Guzette. 

[^Amended  by  teet,  26  of  the  Companies  Act,  1900.] 
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THE  COMPANIES  (COLONIAL  REGISTERS)  ACT,  1883. 

(46  &  47  Vicr.  c.  30.) 

An  Act  to  authorize  Companies  registered  under  the  Companies  Act,  Part  I. 

1862,   to  keep  Local    Eegisters  of  their   Members  in   British  P^*  ®^' ^^ 
Colonies.  [20th  August,  1883.] 

Whsbbas  many  oompanies  registered  under  the  Companies  Act,  1862,  carry  on 
business  in  British  colonies,  and  dealings  in  their  shares  are  frequent  in  such 
colonies,  but  delay,  inoonyenience,  and  expense  are  occasioned  by  reason  of  the 
absence  of  any  leeal  provision  for  keeping  local  reg^isters  of  members,  and  it  is 
expedient  that  such  proyidons  as  this  Act  contains  be  made  in  that  behalf : 
Be  it  therefore  enacted,  &c. : 

1.  This  Act  majr  be  cited  for  all  purpNOses  as  the  Companies  (Colonial  Registers)  Short  title 
Act,  1883  ;  and  this  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  con-  and  constrnc- 
strued  as  one  with  the  Companies  Acts,  1862  to  1880,  and  the  said  Acts  and  this  Act  tion. 

m^  be  referred  to  as  the  Companies  Acts,  1862  to  1883. 

2.  In  this  Act  the  term  '*  company**  means  a  company  registered  under  the  Definitions. 
Companies  Act,  1862,  and  haying  a  capital  divided  into  shares ;  the  term  **  shares  *' 

includes  stock;  the  term  "colony**  does  not  include  any  place  within  the  United 
Kingdom,  the  Isle  of  Man,  or  the  Channel  Islands,  but  moludes  such  territories  as 
may  for  the  time  being  be  vested  in  Her  Majesty  by  virtue  of  an  Act  of  Parliament 
for  the  government  of  India,  and  any  plantation,  territory,  or  settlement  situate 
elsewhere  within  Her  Majesty's  dominions. 

8. — (1.)  Any  company  whose  objects  comprise  the  transaction  of  business  in  a  Power  for 
colony  may,  if  authorized  so  to  do  by  its  regiilations,  as  origlQally  framed  or  as  companies 
altered  by  special  resolution,  cause  to  be  kept  in  any  colony  iu  which  it  transacts  to  keep 
business  a  branch  reg^ter  or  rogiaters  of  members  resident  in  such  colony.  colonial 

(2.)  The  company  shall  give  to  the  registrar  of  joint  stock  oompanies  notice  of  the  registers, 
situation  of  the  office  where  any  such  branch  register  (in  this  Act  called  a  colonial 
register)  is  kept,  and  of  any  change  therein,  and  of  the  discontinuance  of  any  such 
office  in  the  event  of  the  same  being  discontinued. 

(3.)  A  colonial  register  shall,  as  regards  the  particulars  entered  therein,  b^ 
deemed  to  be  a  part  of  the  company's  register  of  members,  and  shall  be  primd  facie 
evidence  of  all  particuluii  entered  therein.  Any  such  reg^ister  shall  be  kept  in  the 
manner  provided  by  the  Companies  Acts,  1862  to  1880,  with  this  qualification,  that 
the  advertisement  mentioned  in  section  thirty- three  of  the  Companies  Act,  1862, 
shall  be  inserted  in  some  newspaper  circulating  in  the  district  wherein  the  register 
to  be  dosed  is  kept,  and  that  any  competent  Court  in  the  colon^r  where  such  register 
is  kept  shall  be  entitled  to  exercise  the  same  jurisdiction  of  rectifying  the  same  as  is 
by  section  thirty-five  of  the  Companies  Act,  1862,  vested,  as  respects  a  register,  in 
England  and  Ireland  in  Her  Majesty's  superior  Courts  of  law  or  equity,  and  that 
all  offences  under  section  thirty- two  of  the  Companies  Act,  1862,  may,  as  regpards  a  25  &  26  Viot. 
colonial  register,  be  prosecuted  summarily^  before  any  tribunal  in  the  colony  where  o.  89. 
such  register  is  kept  having  summary  criminal  jurisdiction. 

(4.)  The  company  shall  transmit  to  its  registered  office  a  copy  of  every  entry  in 
its  colonial  register  or  registers  as  soon  as  may  be  after  such  entry  is  made,  and  the 
company  shall  cause  to  to  kept  at  its  registered  office,  duly  entered  iip  from  time  to 
time,  a  duplicate  or  duplicates  of  its  colonial  regrister  or  registers.  The  provisions 
of  section  thirty-two  of  the  Companies  Act,  1862,  shall  apply  to  every  such  dupli- 
cate, and  every  such  duplicate  shall,  for  all  the  purposes  of  the  Companies  Acts, 
1862  to  1880,  be  deemed  to  be  part  of  the  register  of  members  of  the  company. 

P.  3  T 
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{6.)  Subject  to  tbe  provisioiifi  of  this  Act  with  respect  to  the  duplicate  register, 
the  snares  registered  in  a  colonial  register  shall  be  distin^shed  crom  the  shares 
registered  in  the  principal  register  ;  and  no  transaction  with  respect  to  any  shares 
reg^tered  in  a  colonial  register  shall,  during  the  continuance  of  the  registration  of 
such  shares  in  such  colonial  register,  be  registered  in  any  other  roister. 

(6.)  The  company  may  discontinue  to  keep  any  colonial  register,  and  thereupon 
all  entries  in  that  register  shall  be  transferred  to  some  other  colonial  register  loept 
by  the  company  in  tihe  same  colony,  or  to  ihe  register  of  members  kept  at  the  regis- 
tered office  of  the  company. 

(7.)  In  relation  to  stamp  duties,  the  following  provisions  shall  have  effect : — 

(a)  An  instrument  of  ia-ansfcr  of  a  share  registered  in  a  colonial  register  mider 

this  Act  shall  be  deemed  to  be  a  transfer  of  property  situated  out  of  the 
United  Kingdom,  and  unless  executed  in  any  part  of  the  United  Kingdflm 
shall  be  exempt  from  British  stamp  duty. 

(b)  Upon  the  death  of  a  member  registered  in  a  oolonial  register  under  this  Act, 

the  share  or  other  interest  of  the  deceased  member  shall,  for  the  purposes 
of  this  Act,  so  far  as  relates  to  British  duties,  be  deemed  to  be  put  of 
his  estate  and  effects  situated  in  the  United  Eing^m,  for  or  in  reipect  of 
which  probate  or  letters  of  administration  is  or  are  to  be  granted,  or 
whereof  an  inventory  is  to  be  exhibited  and  recorded  in  like  manner  as  if 
he  were  registered  in  the  register  of  members  kept  at  the  registered  office 
of  the  company. 
(8.)  Subject  to  the  provisions  of  this  Act,  any  company  may,  by  its  resulatianfi  as 

originally  framed,  or  as  altered  by  special  resolution,  make  such  pzovisians  as  it 

may  think  fit  respecting  the  keeping  of  colonial  registers. 

(This  elaute  ammd^  hy  8$ct.  18  of  Revenue  Act,  1889.) 


THE  EEVENUE  ACT,  1889. 
(52  &  63  Vicr.  c.  42.) 

18.  Notwithstanding  provision  {b)  in  section  seven  [t^  thould  hepnmtum  (h)  rfnA- 
tect.  7,  of  sect.  3]  of  the  Companies  (Colonial  Register^  Act,  1883,  the  share  or  other 
interest  of  a  deceased  member,  registered  in  a  colonial  register  under  that  Act,  who 
shall  have  died  domiciled  elsewhere  than  in  the  United  Kingdom,  shall,  so  far 
as  relates  to  British  duties,  not  be  deemed  to  be  part  of  his  estate  and  effects 
situated  in  the  United  Kingdom,  for  or  in  respect  of  which  probate  or  letters  of 
administration  is  or  are  to  be  granted,  or  whereof  an  inventory  is  to  be  exhibited 
and  recorded. 
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THE  COMPANIES  ACT,  1886. 

(49  Vicr.  c.  23.) 

An  Act  to  amend  the  Companies  Acts  of  1862,  1867,  1870,  1877,  1879, 
1880,  and  1883.  [4th  June,  1886.] 

Whsbeab  it  has  become  expedient  to  amend  the  provisionfl  of  the  Companies  Act,  25.&  26  Vict. 

1862,  and  of  the  other  Acts  amending  the  same  hereinafter  recited,  in  so  far  as  the  c.  89. 

said  provisions  relate  to  the  liquidation  of  companies  in  Scotland :  Short  title. 

Be  it  therefore  enacted,  &c. :  ^  * 

1.  This  Act  may  be  cited  for  aU  purposes  as  the  Companies  Act,  1886.  U)nsteuction  • 

2.  This  Act  shall,  so  far  as  consistent  with  the  tenor  thereof,  be  construed  as  one  ^^  Acts, 
with  the  Companies  Acts,  1862,  1867,  1877,  1879,  1880,  and  1883,  and  the  Joint  ^|26Vict.c.89. 
Stock  Companies  Arrangement  Act,  1870,  and  the  said  Acts  and  this  Act  may  be  40&41  Vict!c?2C. 
referred  to  as  the  Companies  Acts,  1862  to  1886.  42&43Vict.c.76! 

48  Vict.  9.1a  .. 
8.   In  the  winding-up,  by  or  subject  to  the  supervision  of  the  Court,  of  any  46&47yiot.c  28. 
company  under  the  Companies  Acts,   1862  to  1886,  whose  registered  office  is  in  88 & 34 Vict  c. JO !^ 
Scotland,  where  the  windmg-up  shall  commence  after  the  passing  of  this  Act,  the  Effect  of  dili- 
following  provisions  shall  have  effect :  g^nce  witiiin 

(I.)  Sudi  winding-up  shall,  in  the  case  of  a  winding-up  by  the  Court  as  at  the  sixty  days  of 
commencement  thereof,  and  in  the  case  of  a  winding-up  subject  to  the  windingrtap  .  j 
supervision  of  the  Court  as  at  the  date  of  the  presentation  of  the  petition,  by  or  subject 
on  which  a  supervision  order  is  afterwards  pronounced,  be  equivalent  to  to  supervision 
an  arrestment  in  execution  and  decree  of  forthcoming,  and  to  an  executed  of  Court, 
or  completed  poinding;  and  no  arrestment  or  poinding  of  the  funds  or 
effects  of  the  company,  executed  on  or  after  the  sixtieth  day  prior  to  the 
commencement  of  the  winding-up  by  the  Court,  or  to  the  presentation  of 
the  petition  on  which  a  supervision  order  is  made,  as  the  case  may  be,  shall 
be  effectual ;  and  such  funds  or  effects,  or  the  proceeds  of  such  effects, 
if  sold,  shall  be  made  forthcoming  to  t^e  liquidator:  Provided  that  any 
arrester  or  poinder,  before  the  date  of  such  winding-up,  or  of  such  petition, 
as  the  case  may  be,  who  shall  be  thus  deprived  of  the  benefit  of  his 
diligence,  shall  have  preference  out  of  such  fimds  or  effects  for  the  expense 
hondjide  incurred  by  him  in  such  dih'gence. 
(2.)  Such  winding-up  shall,  as  at  the  respective  dates  aforesaid,  be  equivalent  to 
a  decree  of  aajudication  of  the  heritable  estates  of  the  company  for  pay- 
ment of  the  whole  debts  of  the  company,  principal  and  interest,  accu- 
mulated at  the  said  dates  respectively,  subject  always  to  such  prcderaUe 
heritable  rights  and  securities  as  existed  at  the  said  dates  and  are  vaUd 
and  unchaUeng^ble,  and  the  right  to  poind   the    ground   hereinafter 
provided. 
(3.)  The  provisions  of  sections  one  hundred  and  twelve  to  one  hundred  and  seven- 
teen inclusive,  and  also  of  section  one  hundred  and  twenty,  of  the  Bank-   19  &  20  Vict, 
ruptcy  (Scotland)  Act,  1866,  shall,  so  far  as  consistent  with  the  tenor  of  0. 79. 
the  recited  Acts,  apply  to  the  realization  of  heritable  estates  affected  by 
such  heritable  rights  and  securities  as  aforesaid ;  and  for  the  purposes  of 
this  Act  the  words  "sequestration"  and  "trustee"   occurring  in  said 
sections  of  tiie  Bankruptcy  (Scotlaud)  Act,  1866,  shall  mean  respectively 
"  liquidation  "  and  * '  liquidator  "  ;  and  the  expression  "  the  Lord  Ordinary 
or  the  Court "  shall  mean  "  the  Court "  as  denned  by  this  Act. 
(4.)  No  poinding  of  the  ground  which  has  not  been  carried  into  execution  by  sale 
of  the  effects  sixty  days  before  the  respective  dates  aforesaid  shall,  except 
to  the  extent  hereinafter  provided,  be  available  in  any  question  with  tJae  »  * 

Hcraidator :  Provided  that  no  creditor  who  holds  a  security  over  the  herit- 
able estate  preferable  to  the  right  of  the  liquidator  shall  be  prevented  from 
executing  a  poinding  of  the  g^round  after  the  respective  dates  aforesaid,  but 
such  poinding  shall  m  competition  with  the  liquidator  be  available  only  for 
the  interest  on  the  debt  for  the  current  haJf-yearlv  term,  and  for  the 
arrears  of  interest  for  one  year  immediately  before  the  commencement  of 
such  term.  ^  t>     i.:        * 

4.  In  the  winding-up  of  any  company  under  the  Companies  Acts,  1862  to  1886,  Kanking  of 
whose  registered  office  is  in  Scotland,  and  where  the  wmding-up  shall  commence  claims, 
after  the  passing  of  this  Act,  the  general  and  special  rules  in  regard  to  voting  and 
ranking  K>r  payment  of  dividends,  provided  by  the  Bankruptcy  (Sootiand)  Act, 
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1856,  sections  forty-nine  to  sixty-six  indnsive,  or  any  other  roles  in  regard  thereto 
whidi  may  be  in  force  for  the  time  being  in  the  sequestration  of  the  estates  of  bank- 
rupts in  Scotland,  shall,  so  far  as  consistent  with  the  tenor  of  the  said  recited  Acti, 
apply  to  creditors  of  such  companies  voting  in  matters  relating  to  the  winding-up, 
and  ranking  for  payment  of  dividends;  and  for  this  purpose  sequestratum  shall 
be  taken  to  mean  liquidation,  trustee  to  mean  liquidator,  and  sheriff  to  mean  the 
Court. 

6.  Wherever  the  expression '  *  the  Court  of  Session"  occurs  in  the  said  recited  Acts, 
or  the  exprestdon  **  the  Court  *'  occurring  therein  or  in  this  Act  refers  to  the  Court 
of  Session  in  Scotland,  it  shall  mean  and  indude  either  division  thereof,  or,  in  the 
event  of  a  remit  to  a  permanent  Lord  Ordinary,  as  hereinafter  provided,  sudi  Lord 
Ordinary,  during  Session,  and  in  time  of  vacation  the  Lord  Oroinaiy  on  the  Bills ; 
and  in  regard  to  orders  or  judgments  pronounced  by  the  said  Lord  Ordinaiy  on  the 
Bills  in  vacation,  the  following  provisions  shall  have  effect : — 

(I.)  No  order  or  judgment  pronounced  by  the  said  Lord  Ordinary  in  vacation, 
under  or  by  virtue,  in  whole  or  in  part,  of  the  following  sections  of  the  said 
redted  Acts,  shall  be  subject  to  review,  reduction,  suspension,  or  stay  of 
execution,  videlicet,  of  the  Companies  Act,  1862,  sections  ninety-one,  one 
hundred  and  seven,  one  hundred  and  fifteen,  one  hundred  and  seventeen, 
and  one  hundred  and  twenty-seven,  and  section  one  hundred  and  forty-nine 
so  far  as  it  authorizes  the  Court  to  direct  meetings  of  creditors  or  oontriba- 
tories  to  be  hdd,  and  that  portion  of  section  two  of  the  Joint  Stock  Com- 
panies Arrangement  Act,  1870,  which  authorizes  the  Court  to  order  that  a 
meeting  of  creditors  or  class  of  creditors  shall  be  summoned ;  and  also 
sections  one  hundred  and  twentv-two  and  one  hundred  and  twenty-three 
of  the  Companies  Act,  1862,  so  far  as  they  may  affect  the  sections  abore 
enumerated. 
(2.)  All  other  orders  or  jud^p^ents  pronounced  by  the  said  Lord  Ordinaiy  in 
vacation  (except  as  after  mentioned)  shall  be  subject  to  review  only  by 
reclaiming  note,  in  conmion  form«  presented  (notwithstanding  the  terms  of 
section  one  hundred  and  twenty-foxir  of  the  Companies  Act,  1862)  within 
fourteen  days  from  the  date  of  such  order  or  judgment :  Provided  alwajs, 
that  such  orders  or  judgments  pronounced  by  the  said  Lord  Ordinary  in 
vacation,  under  or  by  virtue,  in  whole  or  in  part,  of  the  following  sectaons 
of  the  Companies  Act,  1862,  shall,  from  the  dates  of  such  orders  or  judg- 
ments, and  notwithstanding  any  reclaiming  note  against  the  same,  be  carried 
out  and  receive  effect  till  such  reclaiming  note  be  disposed  of  by  the  Court, 
videlicet,  sections  eighty-five,  eighty-seven,  eighty-nine,  ninety-three 
(except  in  reg^ard  to  Sie  removal  or  remuneration  of  liquidators),  ninety- 
five,  ninety- sbc  ^except  in  regard  to  the  power  to  sell),  one  hundred,  one 
hundred  and  eignteen,  first  part  of  one  hundred  and  for^-one,  one  hundred 
and  forty-seven,  one  hundred  and  fifty  (except  in  renod  to  the  remoral  of 
liquidators  and  the  filling  up  of  vacandes  caused  by  such  removal),  one 
hundred  and  ninety -seven,  one  hundred  and  ninety-dght,  and  two  hundred 
and  one ;  and  also  sections  one  hundred  and  twenty-two  and  one  hundred 
and  twenty- three  of  the  Companies  Act,  1862,  so  far  as  they  may  affect  the 
sections  above  enumerated. 
F)x>vided  that  nothing  in  this  section  contained  shall  in  any  way  affect  the  provi- 
dons  of  section  one  hundred  and  twenty-one  of  the  Companies  Act,  1862,  in  reference 
to  decrees  for  payment  of  calls  in  the  winding-up  of  companies,  whether  vohmtaiily 
or  by  or  subject  to  the  supervidon  of  the  Court. 

6.  When  the  Court  makes  a  winding-up  or  a  supervision  order,  or  at  any  time 
thereafter,  it  shall  be  lawful  for  the  Court,  in  either  dividon  thereof,  if  it  thinks 
fit,  to  direct  all  subsequent  proceedings  in  the  winding-up  to  be  taken  before  one  of 
the  permanent  Lords  Ordinary,  and  to  remit  the  winding-up  to  him 
and  thereupon  such  Lord  Ordiiiary  shall,  for  the  pu 


^  ,  jurposes  of  the  winding-upj 

deemed  to  be  *'  the  Court,''  within  the  meaning  of  the  redted  Acts  and  ttiis  Act, 
and  shall  have,  for  the  purposes  of  such  winding-up  all  the  jurisdiction  and  powcfs 
of  the  Court  of  ScMsdon :  Provided  always,  that  all  orders  or  jud^ents  pronounced 
by  such  Lord  Ordinary  shall  be  subject  to  review  only  by  reclaiming  note  in  oownwa 
form,  presented  (notwithstanding  tiie  terms  of  section  one  hundred  and  twenty-four 
of  the  Companies  Act,  1862)  wit£in  fourteen  days  from  the  date  of  such  oitier  or 
jud^ent.  But,  should  a  reclaiming  note  not  be  presented  and  moved  during 
session,  the  provisions  of  section  five  of  this  Act  shall  apply  to  such  orders  or  judg- 
ments :  Provided  also,  that  the  said  Lord  Ordinary  may  report  to  the  dividon  of  the 
Court  any  matter  which  may  arise  in  the  course  of  the  winding-up.  This  sectko 
and  the  immediatdy  preceding  section  shall  come  into  force  from  the  passing  of  this 
Aot|  and  shall  indude  oompaniee  then  ia  the  course  of  being  wound  up. 
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THE  PEEPERENTIAL  PAYMENTS  IN  BANKRUPTCY 

ACT,  1888. 

(61  &  62  Vict.  c.  62.) 

An  Act  to  amend  the  Law  with  respect  to  Preferential  Payments  in 

Bankruptcy,  and  in  the  winding-up  of  Companies. 

[24th  December,  1888. J 

Bb  it  enacted,  &o. : 

1. — (1.)  In  the  distribution  of  the  property  of  a  bankmpt,  and  in  the  distribution  Priority  of 
of  the  assets  of  any  oompany  being  wound  up  under  the  Companies  Act,  1862,  and  debts, 
the  Acts  amending  the  same,  there  shall  be  paid  in  priority  to  all  other  debts — 

(a)  All  parochial  or  other  local  rates  due  fnem  the  bankrupt  or  the  company  at  the 

date  of  the  receiving  order  or,  as  the  case  may  be,  the  commencement  of 
the  winding-up,  and  having  become  due  and  payable  within  twelve  months 
next  before  that  time,  and  all  assessed  taxes,  land  tax,  property  or  income 
tax  assessed  on  the  bankrupt  or  the  company  up  to  the  fifth  day  of  April 
next  before  the  date  of  the  receiving  OTder,  or,  as  the  case  may  be,  the 
commencement  of  the  winding-up,  and  not  exoeeding  in  the  whole  one 
year's  assessment ; 

(b)  All  wages  or  salary  of  any  derk  or  servant  in  respect  of  services  rendered  to 

the  bankrupt  or  the  company  during  four  months  before  the  date  of  the 
receiving  order,  or,  as  the  case  may  be,  the  commencement  of  the  winding- 
up,  not  exceeding  fifty  pounds ;  and 

(c)  All  wages  of  any  Iftbourer  or  workman  not  exceeding  twenty-five  pounds, 

whettier  payable  for  time  or  for  piece  work,  in  respect  of  services  rendered 
to  l^e  bankrupt  or  the  company  during  two  months  before  the  date  of  the 
receiving  order,  or,  as  the  case  may  be,  the  commencement  of  the  winding- 
up  :  Provided  that  where  any  labourer  in  husbandry  has  entered  into  a 
contract  for  the  payment  of  a  portion  of  his  wages  m  a  lump  sum  at  the 
end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of 
such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  be  due  under  the 
contract,  proportionate  to  the  time  of  service  up  to  the  date  of  the  receiving 
order,  or,  as  the  case  may  be,  the  commencement  of  the  winding-up. 
(2.)  The  foregoing  debts  shall  rank  equally  between  themselves  and  shall  be  paid 
in  full,  unless  the  property  of  the  bankrupt  is,  or  the  assets  of  the  company  are,  in- 
sufficient to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions  between 
themselves. 

(3.)  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of  ad- 
ministration or  otherwise,  the  foregoing  debts  shall  be  discharged  forthwith  so  far 
as  the  property  of  the  debtor,  or  the  assets  of  the  oompany,  as  the  case  may  be,  is  or 
are  sufficient  to  meet  them. 

(4.)  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained  on 
any  goods  or  effects  of  a  bankrupt  or  a  company  being  wound  up  within  thi^e 
months  next  before  the  date  of  the  receiving  order  or  the  winding-up  order  re- 
spectively, the  debts  to  which  priority  is  given  by  this  section  shall  be  a  first  charge 
on  the  goods  or  effects  so  distrained  on,  or  the  proceeds  of  the  sale  thereof. 

Provided,  that  in  respect  of  any  money  paid  under  any  such  charge  the  landlord 
or  other  person  shall  have  the  same  rights  of  priority  as  the  person  to  whom  such 
payment  is  made. 

(5.)  This  section,  so  far  as  it  relates  to  the  property  of  a  bankrupt,  shall  have 
effect  as  part  of  section  forty  of  the  Bankruptcy  Act,  1883. 
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(6.)  ThiB  section  shall  apply,  in  the  case  of  a  deceased  person  who  dies  insolTent, 
as  if  ne  were  a  bankrupt,  and  as  if  the  date  of  his  death  were  substituted  for  the 
date  of  the  receiving  order. 

2. — (l.j  Nothing  in  this  Act  shall  alter  the  effect  of  section  five  of  the  Act 
twenty-eight  and  twenty-nine  Victoria,  chapter  eighty-six,  **  To  amend  the  law  of 
partnership,**  or  shall  prejudice  the  provisions  of  the  Friendly  Societies  Act,  1875, 
or  shall  affect  the  priority  given  to  the  payment  of  funeral  and  testamentary 
expenses  by  section  one  hundred  and  twenty-five  of  the  Bankruptcy  Act,  1883. 

(2.)  Notibing  in  this  Act  shall  affect  the  provisions  of  the  Stannaries  Act,  1887. 

8.  This  Act  shall  apply  only  in  the  case  of  receiving  orders  and  orders  for  Ihe 
administration  of  the  estates  of  deceased  debtors  according  to  the  law  of  bankruptcy 
made  and  windings-up  commenced  after  the  oommenoement  of  this  Act. 

Extent  of  Act.      4.  This  Act  shall  not  apply  to  Ireland. 

Commence'  6*  This  Act  shall  commence  and  come  into  operation  from  and  immediately  after 

ment  of  Act.     the  last  day  of  December  one  thousand  eight  hundred  and  eighty-eight. 

Repeal.  Q,  The  enactments  specified  in  the  schedule  hereto  are  hereby  repealed  to  the 

extent  in  the  third  column  of  that  schedule  mentioned. 
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7.  This  Act  may  be  dted  as  the  Preferential  Payments  in  Bankruptcy  Act,  1888. 
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THE  COMPANIES  (MEMORANDUM  OF  ASSOCIATION) 

ACT,  1890. 

(53  &  64  Vict.  c.  62.) 

An  Act  to  give  further  Powers  to  Companies  with  respect  to  certain  Part  I. 
Instruments  under  which  they  may  be  constituted  or  regulated.      ^^^ 

[18th  August,  1890.] 

Bb  it  enacted  by  the  Qneen^s  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  oi  the  same,  as  follows  : 

1. — (1.)  Subject  to  the  provisions  of  this  Act,  a  company  registered  under  the  Power  for 
Companies  Acts,  1862  to  1886,  may,  by  special  resolution,  alter  the  provisions  of  company  to 
its  memorandum  of  association  or  deed  of  settlement  with  respect  to  the  objects  of  alter  objects 
the  company,  so  far  as  may  be  re<juired  for  any  of  the  purposes  hereinafter  specified,  or  form  of 
or  alter  the  form  of  its  constitution  by  substituting  a  memorandum  and  articles  of  constitution 
association  for  a  deed  of  settlement,  either  with  or  without  any  such  alteration  as  subject  to 
aforesaid  with  respect  to  the  objects  of  the  company,  but  in  no  case  shall  any  such  confirmation 
alteration  take  effect  until  confirmed  on  petition  by  Uie  court  which  has  jurisdiction  by  Court, 
to  make  an  order  for  winding  up  the  company. 

(2.)  Before  confirming  any  such  alteration  the  court  must  be  satisfied — 

(a)  that  sufficient  noBoe  has  been  given  to  every  holder  of  debentures  or  deben- 

ture stock  of  the  com]^any,  and  any  persons  or  class  of  persons  whose 
interests  will,  in  the  opmion  of  the  court,  be  affected  by  the  alteration ;  and 

(b)  that,  with  respect  to  every  creditor  who  in  the  opinion  of  the  court  is  entitled 

to  object,  and  who  signifies  his  objection  in  manner  directed  by  the  court, 
either  his  consent  to  the  alteration  has  been  obtained  or  his  debt  or  daim 
has  been  dischargfed  or  has  determined,  or  has  been  secured  to  the  satis- 
faction  of  the  court. 
Provided  that  the  court  mav,  in  the  case  of  any  person  or  dass  of  persons,  for 
special  reasons,  dispense  with  the  notice  required  by  this  section. 

(3.)  An  order  confirming  any  such  alteration  may  be  made  on  such  terms  and 
subject  to  such  conditions  as  to  the  court  seems  fit,  and  the  court  may  make  such 
orders  as  to  costs  as  it  deems  proper. 

(4.)  The  court  shall,  in  exercising  its  discretion  tmder  this  Act,  have  regard  to 
the  rights  and  interests  of  the  members  of  the  company,  or  of  any  class  of  those 
members,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may,  if  it 
thinks  fit,  adjourn  the  proceedmgs  in  order  that  an  arrangement  may  be  made  to 
the  satisfaction  of  the  court  for  the  purchase  of  the  interests  of  dissentient  members  ; 
and  the  court  may  give  such  directions  and  make  such  orders  as  it  may  think 
expedient  for  the  nurpose  of  facilitating  any  such  arrangement  or  carrying  the  same 
into  effect :  Proviaed  always,  that  it  shall  not  be  lawful  to  expend  any  part  of  the 
capital  of  the  company  in  any  such  purchase. 

(6.)  The  court  may  confirm,  either  wholly  or  in  part,  any  such  alteration  as 
aforesaid  with  respect  to  the  objects  of  the  company  if  it  appears  that  the  alteration 
is  required  in  order  to  enable  the  company — 

(a)  To  carry  on  its  business  more  economically  or  more  efficiently ;  or 
Cb)  To  attain  its  main  purpose  by  new  or  improved  means ;  or 

(c)  To  enlarge  or  change  the  local  area  of  its  operations  ;  or  ^    ^ 

(d)  To  carry  on  some  business  or  businesses  which  under  existing  circumstanoes 

may  conveniently  or  advantageously  be  combined  with  the  business  of  the 
company;  or 
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(e)  To  veetriot  or  abandon  any  of  the  objects  specified  in  ihe  memorandimi  of 
association  or  deed  of  settlement. 
Regfistration         2.-^(1.)  Wbere  a  company  has  altered  the  provisionB  of  its  memorandum  of 
of  order  association  or  deed  of  settlement  with  respect  to  the  objects  of  the  company,  or  has 

together  with  altered  the  form  of  its  constitution  by  substituting  a  memorandum  and  aitides  of 
memorandum  association  for  a  deed  of  settlement,  and  such  alteration  has  been  oonfinned  by  the 
as  altered  or  court,  an  office  copy  of  the  order  confirming  such  alteration,  together  with  a 
substituted  printed  cop^  of  the  memorandum  of  association  or  deed  of  settlement  so  altered,  or 
memorandum  together  with  a  printed  copy  of  the  substituted  memorandum  and  artidee  of 
and  articles  association  (as  the  case  may  be),  shall  be  deUvered  by  the  company  to  ^be  Begistrar 
and  conse-         of  Joint  Stock  Companies  within  fifteen  days  from  the  date  of  the  order,  and  the 

auences  registrar  shall  register  the  same,  and  shall  certify  under  his  hand  the  registration 

tiereof .  thereof,  and  his  certificate  shall  be  conclusive  evidence  that  all  the  reqniaitioiis  of 

this  Act  with  respect  to  such  alteration  and  the  confirmation  thereof  have  been 
complied  with,  and  thenceforth  (but  subject  to  the  provisions  of  this  Act)  the 
memorandum  or  deed  of  settlement  so  altered  shall  be  the  memorandum  of  associa- 
tion or  deed  of  settlement  of  the  company,  or,  as  the  case  may  be,  such  substituted 
memorandum  and  articles  of  association  shall  apply  to  the  company  in  the  same 
manner  as  if  the  company  were  a  company  registered  under  Part  I.  of  the  Com- 
panies Act,  1862,  with  such  memorandum  and  articles  of  association,  and  the  com- 
pany's deed  of  settlement  shall  cease  to  apply  to  the  company. 

(2.)  If  a  company  makes  default  in  odivering  to  the  registrar  any  document 
required  by  this  Act  to  be  delivered  to  him  the  company  shall  be  liable  to  a  penalty 
not  exceeding  ten  pounds  for  every  day  during  whidi  it  is  in  default. 
Short  title  and      8. — (1.)  This  Act  may  be  dted  as  the  Companies  (Memorandum  of  Association) 
oonstruction.     Act,  1890. 

(2.)  This  Act  and  the  Companies  Acte,  1862  to  1886,  shall  be  construed  as  one 
Act,  and  ma^  be  dted  collectively  as  the  Companies  Acte,  1862  to  1890. 

(3.)  In  this  Act  the  expression  "deed  of  settlement*'  indudee  any  contract  of 
oo-partnery  or  other  instniment  constituting  or  regulating  the  company  and  not 
being  an  Act  of  Parliament,  a  royal  charter,  or  letters  patent. 
{Compare  0.  {JT.  U,)  Act,  1890,  «.  36.) 
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THE  COMPANIES  (WINDING-UP)  ACT,  1890. 

(53&54VICT.  c.  63.) 

An  Act  to  Amend  the  Law  relating  to  the  Winding  up  of  Companies 
in  England  and  Wales.  [18th  August,  1890.] 

Bb  it  enacted  hv  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Liords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  oi  the  same,  as  follows : 

1. — (1.)  The  Courts  having  jurisdiction  to  wind  up  companies  in  England  and  Jurisdiction 
Wales  shall  be  the  High  Court,  the  Chancery  Courts  of  the  counties  palatine  of  to  wiud  up 
Lancaster  and  Durham,  the  County  Courts,  and  the  Stannaries  Court.  companies. 

(2.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or  credited  as  paid  _^  ^2  et  sea, 
up  exceeds  ten  thousand  pounds,  a  petition  to  wind  up  the  company  or  to  contmue  ^' 
the  winding-up  of  the  company  under  the  supervision  of  the  CoiuTt  shall  be  pre- 
sented to  the  High  Court,  or,  in  the  case  of  a  company  situate  within  the  jurisdic- 
tion of  either  of  the  Palatine  Courts  aforesaid,  either  to  the  High  Court  or  to  the 
Palatine  Court  having  jurisdiction. 

(3.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or  credited  as  paid 
up  does  not  exceed  ten  thousand  pounds,  and  the  registered  ofaoe  of  the  company 
is  situate  within  the  jurisdiction  of  a  County  Court  having  jurisdiction  under  this 
Act,  a  petition  to  wmd  up  the  company  or  to  continue  tine  winding  up  of  the 
company  under  Uie  supervision  of  the  dourt  shall  be  presented  to  &at  County 
Court. 

(4.)  Provided  that  where  a  company  is  formed  for  working  mines  within  the 
Stannaries  and  is  not  shown  to  be  actually  working  mines  beyond  the  limits  of  the 
Stannaries,  or  to  be  engaged  in  any  other  undertaking  beyond  those  limits,  or  to 
have  entered  into  a  contract  for  such  working  or  undertaking,  a  petition  to  wind  up 
the  company  or  to  continue  the  winding  wp  of  the  company  unaer  the  supervision 
of  the  Court  shall  be  presented  to  the  Stannaries  Court  whatever  may  be  the 
amount  of  the  capital  of  the  company  and  wherever  the  registered  office  of  the 
company  is  situate. 

(5.)  The  Lord  Chancellor  may  by  order  exclude  a  County  Court  from  having 
jurisdiction  under  this  Act,  and  £)r  &e  purposes  of  such  jurisdiction  may  attach  its 
district,  or  any  part  thereof,  to  the  High  Court  or  to  any  other  County  Court,  and 
may  revoke  or  vary  any  such  order.  In  exercising  his  powers  under  this  section 
the  Lord  Chancellor  shall  provide  that  a  County  Court  snail  not  have  jurisdiction 
under  this  Act  imless  it  has  for  the  time  being  jurisdiction  in  bankruptcy. 

(6.)  Every  Court  having  jurisdiction  under  this  Act  to  wind  up  a  company  shall 
for  tne  purposes  of  that  jurisdiction  have  all  the  powers  of  the  High  Court,  and 
evenr  TOesonbed  officer  of  the  Court  shall  perform  any  duties  which  an  officer  of  the 
High  Court  may  disdiarge  by  order  of  the  judge  thereof  or  otherwise  in  relation  to 
the  winding  up  of  a  company. 

(7.)  Nothing  in  this  section  shall  invalidate  a  proceeding  by  reason  of  its  being 
taken  in  a  wrong  Gonrt 

{See  Sttttmariee  Court  (AhoUHon)  Act,  1896.) 

2.  Subject  to  gpeneral  rules  and  to  orders  of  transfer  made  under  the  authority  of  Conduct  of 
the  Supreme  Court  of  Judicature  Act,  1873,  and  the  Acts  amending  it,  the  jurisdic-  winding-up 
tion  of^the  High  Court  under  this  Act  shall,  as  the  Lord  Chancellor  may  from  time  ^siness  in 
to  time  by  general  order  direct,  be  exercised,  either  generally  or  in  spotted  classes  ^*f "  Court, 
of  oases,  eit^  by  sooh  judge  or  judges  of  the  Chancery  Division  of  the  High  Court  ^^^  ^7  Vict. 

o.  66. 
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as  the  Lord  Chancellor  may  assign  to  exercise  that  jurisdiction,  or  by  the  judge 
who,  for  the  time  being,  exercises  the  bankruptcy  jurisoiction  of  the  High  Court. 

8. — (1.)  The  winding  up  of  a  company  or  any  proceedings  therein  may  at  any 
time  and  at  any  stage,  and  either  with  or  without  application  from  any  of  tlie 
parties  thereto,  be  transferred  from  one  Court  to  another  Court,  or  may  be  retained 
in  the  Court  in  which  the  proceedings  were  commenced,  although  it  may  not  be  the 
Court  in  whidh  the  proceedings  ought  to  have  been  commenced. 

(2.)  The  powers  of  transfer  ^ven  by  the  foregoing  provisions  of  this  section  may, 
subject  to  and  in  accordance  with  general  rules,  be  exercised  by  the  Lord  Chancellor 
or  by  any  judge  of  the  High  Court  having  jurisdiction  under  this  Act,  or,  as 
regards  any  case  within  the  jurisdiction  of  any  other  Court,  by  the  judge  of  that 
Court. 

(3.)  If  any  question  arises  in  any  winding  up  proceeding  in  a  Coun^  Court  or 
in  the  Stannaries  Court  which  all  the  parties  to  the  proceeding,  or  which  one  of 
them  and  the  judge  of  the  Court,  may  desire  to  have  determined  in  the  first  instance 
in  the  High  (Jourt,  the  judge  shall  state  the  facts  in  the  form  of  a  special  case  for 
the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and  the  jproceedinga, 
or  such  of  them  as  may  be  required,  shall  be  transnutted  to  the  High  Court  for  the 
purposes  of  the  determination. 

4. — (1.)  On  an  order  being  made  by  the  Court  for  winding  up  a  company  the 
officer  hereinafter  mentioned  shall,  by  virtue  of  his  office,  become  the  provisional 
liquidator  of  the  company,  and  shall  continue  to  act  as  such  until  he  or  another 
person  becomes  liquidator  and  is  capable  of  acting  as  such. 

(2.)  The  said  officer  shall  be  the  official  receiver,  if  any,  attached  to  the  Court  for 
bankruptcy  purposes,  or  if  there  is  more  than  one  such  official  receiver,  then  suc^ 
one  of  them  as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official 
receiver,  ttien  an  officer  appointed  for  the  purpose  by  the  Board  of  Trade.  Any 
such  officer  shall  for  the  purpose  of  his  duties  under  this  Act  be  styled  the  official 
receiver. 

(3.)  When  a  person  other  than  the  official  receiver  is  appointed  liquidator  of  a 
company  he  shall  be  styled  liquidator  and  not  official  liquidator  of  uie  company, 
and  the  provisions  of  the  Companies  Acts  relating  to  the  official  liquidator  shall,  in 
their  .application  to  him,  be  construed  as  if  the  word  "  official  '*  were  omitted  tho'e- 
from.  Such  a  person  shall  not  be  capable  of  acting  as  lic^uidator  until  he  has 
notified  his  appomtment  to  the  registrar  of  joint  stock  compames  and  given  security 
in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade.  He  shall  g^ve 
the  official  receiver  such  information  and  such  access  to  and  facilities  for  inspecting 
the  books  and  documents  of  the  company,  and  ^;enerally  such  aid,  as  may  be 
requisite  for  enabling  that  officer  to  perform  his  duties  under  this  Act. 

(4.)  If  any  vacancy  occurs  in  the  office  of  liquidator  of  a  company,  the  official 
receiver  shall,  by  virtue  of  his  office,  be  the  liquidator  during  the  vacancy. 

(5.)  The  official  receiver  may  be  appointed  by  the  Court  provisional  liquidator  of 
the  company  at  any  time  after  the  presentation  of  the  petition  and  before  a  winding- 
up  order  has  been  made. 

(6.)  Where  an  application  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of 
the  debenture  holders  or  other  creditors  of  a  company  tne  official  receiver  may  be  so 
appointed. 

6. — (1.)  Where  the  official  receiver  becomes  the  liquidator  of  a  company,  whetiier 
provisionally  or  otherwise,  he  may,  if  satisfied  that  the  nature  oi  the  estate  or 
business  of  the  company,  or  the  interests  of  the  creditors  or  contributories  generally, 
require  tiie  appointment  of  a  special  manager  of  the  estate  or  business  of  the 
company  other  than  himself,  apply  to  the  Court  to,  and  the  Court  m^  on  such 
appHcation,  appoint  a  spedal  manager  thereof,  during  such  time  as  the  Court  may 
direct,  with  such  powers,  including  any  of  the  powers  of  a  receiver  or  manager,  as 
may  be  entrusted  to  him  by  the  Court. 

(2.)  Tlie  spedal  manager  shall  give  such  security  and  account  in  such  mannw  as 
the  Board  of  IVade  direct. 

(3.)  The  special  manager  shall  receive  such  remuneration  as  may  be  fixed  by  th« 
Court. 

6. — (1.)  When  the  Court  has  made  an  order  for  winding  op  a  company  the 
official  receiver  shall  summon  separate  meetings  of  the  creditors  and  contribatories 
of  the  company  for  the  purpose  oi — 

(a)  determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for 

appointmg  a  liquidator  in  the  place  of  the  official  receiver ;  and 

(b)  determining  whether  or  not  an  amdioati0n  is  to  be  made  to  the  Court  for  the 

appointment  of  a  committee  ox  inspection  to  act  with  the  liquidator,  and 
who  are  to  be  the  members  of  saoh  committee  If  appointed. 
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The  Court  may  make  anv  appointment  and  order  required  to  give  effect  to  any 
such  determination,  and  if  there  is  a  difference  between  the  determinations  of 
the  meetings  of  the  creditors  and  contribntories  in  respect  of  any  of  the  matters 
mentioned  in  the  ioregoing  provisions  the  Court  shall  decide  the  difference  and 
make  such  order  thereon  as  the  Court  may  think  fit. 

(2.)  The  provisions  of  the  First  Schedule  to  this  Act  shall,  subject  to  such  modifi- 
cations as  may  be  made  therein  by  general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section. 

(3.)  In  case  a  liquidator  is  not  appointed  by  the  Court  the  official  receiver  shall 
be  the  liquidator  of  the  company. 

7. — (1.)  Where  the  Court  has  made  an  order  for  winding-up  a  company,  there  Statement 
shall  be  made  out  and  submitted  to  the  official  receiver  a  statement  as  to  the  affairs  of  compauT^s 
of  the  company  in  the  prescribed  form,  verified  by  affidavit,  and  showing  the  affairs, 
particulars  of  the  assets,  debts,  and  liabilities  of  the  company,  the  names,  residences,        aqu* 
and  occupations  of  the  creditors  of  the  company,  the  securities  held  by  them  ^'  ^^ 
respectively,  the  dates  when  the  securities   were  respectively  given,  and  such 
fuither  or  other  information  as  may  be  prescribed  or  as  the  official  receiver  may 
require. 

(2.)  The  statement  shall  bo  submitted  and  verified  by  one  or  more  of  the  persons 
who  are  at  the  time  of  the  winding-up  order  the  directors  and  by  the  person  who  is 
at  that  time  the  secretary  or  other  chief  officer  of  the  company,  or  by  such  of  the 
persons  being  or  having  been  directors  or  officers  of  the  company  or  having  taken 
part  in  the  formation  of  the  company  at  any  time  within  one  year  before  the  order 
for  winding  up  the  company,  as  the  official  receiver,  subject  to  the  direction  of  the 
Court,  may  require  to  submit,  and  verify  the  same. 

(3.)  The  statement  shall  be  submitted  within  fourteen  days  from  the  date  of  the 
oraer,  or  within  such  extended  time  as  the  official  receiver  or  the  Court  may  for 
special  reasons  appoint. 

(4.)  Any  person  making  or  concurring  in  making  the  statement  and  affidavit 
required  by  this  section  shall  be  allowed,  and  shall  be  paid  by  the  official  receiver, 
ont  of  the  assets  of  the  company,  such  costs  and  expenses  incurred  in  and  about 
the  preparation  and  making  of  such  statement  and  affidavit  as  the  official  receiver 
may  consider  reasonable,  subject  to  an  appeal  to  the  Court. 

(5.)  If  any  person,  without  reasonable  excuse,  makes  default  in  complying  with 
the  requirements  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds 
for  every  day  during  which  the  default  continues. 

(6.)  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the 
oompEuiy  shall  be  entitled  by  himself  or  by  his  agent  at  all  reasonable  times,  on 
payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance  of 
this  section,  and  to  a  copy  thereof  or  extract  therefrom.  But  any  person  untruth- 
fully so  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt 
of  Court  and  ^all  be  punishable  accordingly  on  the  application  of  the  liquidator  or 
of  the  official  receiver. 

8. — (1.)  Where  the  Court  has  made  an  order  for  winding-up  a  company,  the  Report  on 
official  receiver  shall,  as  soon  as  practicable  after  receipt  of  the  statement  of  the  windiag-up 
company's  affairs,  submit  a  preliminary  report  to  the  Court —  and  prooeed- 

(a)  Ajb  to  the  amount  of  capital  issued,  subscribed,  and  paid  up,  and  the  estimated  ings  there- 
amount  of  assets  and  liabilities ;  and  upon. 

Cb)  If  the  company  has  failed,  as  to  the  causes  of  the  failure ;  and  009 

(o)  Whether  in  his  opinion  further  inquiry  is  desirable  as  to  any  matter  relating  ^* 
to  the  promotion,  formation,  or  failure  of  the  company,  or  the  conduct  of 
the  buEOness  thereof. 

(2.)  The  official  receiver  may  also,  if  he  thinks  fit,  make  a  further  report,  or  p.  596 
further  reports,  stating  the  manner  in  which  the  company  was  formed  and  whether 
in  his  opinion  any  fraud  has  been  committed  by  any  person  in  the  promotion  or  for- 
mation of  the  company  or  by  any  director  or  other  officer  of  the  company  in  relation 
to  the  company  since  the  formation  thereof,  and  any  other  matters  which  in  his 
opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court. 

(3.^  llie  Court  may,  after  consideration  of  any  such  report,  direct  that  any  person 
who  nas  tabsn  any  part  in  the  promotion  or  formation  of  the  company,  or  has  been 
a  director  or  officer  of  the  company,  shall  attend  before  the  Court  on  a  day  appointed 
by  the  Court  for  that  purpose,  and  be  publicly  examined  as  to  the  promotion  or 
formation  of  the  company,  or  as  to  the  conduct  of  the  business  of  the  company,  or 
as  to  his  conduct  and  dealings  as  director  or  officer  of  the  company. 

(4.)  The  official  receiver  £all  take  part  in  the  examination,  and  for  that  purpose 
may,  if  specially  authorized  by  the  Board  of  Trade  in  that  behalf,  employ  a  so^oitor 
wiui  or  'withoai  oounseL 
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(5.)  The  liquidator  where  the  official  reoeiTer  is  not  the  liquidator  and  any  creditor 
or  contributory  of  the  company  may  also  take  part  in  the  examination  either  per* 
sonally  or  by  solicitor  or  counsel. 

(6.)  The  Court  may  put  such  questions  to  the  person  examined  as  to  the  Court 
may  seem  expedient. 

(7.)  The  person  examined  shall  be  examined  on  oath,  and  it  shall  be  his  dubrto 
answer  all  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  The 
person  examined  shall  at  his  own  cost,  prior  to  such  examination,  be  fnmiflhed  with 
a  copy  of  the  official  receiver's  report,  and  shall  also  at  his  own  cost  be  entitled  to 
employ  at  such  examination  a  solicitor  with  or  without  coxmsel,  who  shall  be  at 
liberty  to  put  such  questions  to  the  person  examined  as  the  Court  may  deem  just 
for  the  purpose  of  enabling  that  person  to  explain  or  qualify  any  answers  given  by 
him.  Provided  always,  that  if  such  person  is,  in  the  opinion  of  the  Court,  excul- 
pated from  any  charges  made  or  suggested  against  him,  the  Court  may  allow  him 
such  costs  as  the  Comrt  in  its  discretion  may  think  fit.  Notes  of  the  examination 
shall  be  taken  down  in  writing,  and  shall  be  read  over  to  or  by,  and  signed  by,  the 
person  examined,  and  may  thereafter  be  used  in  evidence  against  him.  They  shall 
also  be  open  to  the  inspection  of  any  creditor  or  contributory  of  the  company  at  all 
reasonable  times. 

(8.^  The  Court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time  to  time. 

(9.)  A  public  examination  under  this  section  may,  if  the  Court  so  directs,  and 
subject  to  general  rules,  be  held  before  any  judge  ol  County  Courts,  or  before  any 
officer  of  the  Supreme  Court,  being  an  official  referee,  master*  r^istrar  in  bank- 
ruptcy, or  chief  clerk,  or  before  any  district  regfistrar  of  the  High  Court  named  for 
the  purpose  of  the  Lord  Chancellor,  or  in  the  case  of  companies  being  wound  up 
by  a  Palatine  Court,  before  a  registrar  of  that  Court,  and  the  powers  of  the  Court 
under  sub-sections  six,  seven,  and  eight  of  this  section  may  (except  as  to  costs)  be 
exercised  by  the  person  before  whom  the  examination  is  held. 

9. — (I.)  A  committee  of  inspection  appointed  in  pursuance  of  this  Act  shall 
consist  of  persons  being  creditors  or  oontnbutories  of  the  company  or  persons  hold- 
ing general  powers  of  attorney  from  such  persons  in  such  proportions  as  may  be 
agreed  on  by  the  meetings  of  creditors  and  contributories  or  as,  in  case  of  difference, 
may  be  determined  by  the  Court. 

(2.)  The  committee  of  inspection  shall  meet  at  such  times  as  they  from  time  to 
time  appoint,  and,  failing  such  appointment,  at  least  once  a  month;  and  the 
liquidator  or  any  member  of  the  committee  may  also  call  a  meeting  of  the  committee 
as  and  when  he  thinks  necessary. 

(3.)  The  committee  may  act  by  a  majority  of  their  members  present  at  a  meeting, 
but  shall  not  act  unless  a  majority  of  tne  committee  are  present  at  the  meeting. 

(4.)  Any  member  of  the  committee  may  resign  his  office  by  notice  in  wriling 
signed  by  him,  and  delivered  to  the  liquidator. 

(5.)  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  arranges 
with  his  creditors,  or  is  absent  from  five  consecutive  meetings  of  the  committee 
without  the  leave  of  those  members  of  the  committee  who  together  with  himself 
represent  the  creditors  or  contributories  as  the  case  may  be,  his  office  shall  thereupon 
b^me  vacant. 

J 6.)  Any  member  of  the  committee  representing  creditors  may  be  removed  by  an 
inary  resolution  at  any  meeting  of  creditors  of  which  seven  days*  notice  has 
been  given,  stating  the  object  of  the  meeting.  Any  member  of  the  committee 
representing  contributories  may  be  removed  by  an  ordinary  resolution  at  any 
meeting  of  contributories,  of  which  seven  days*  notice  has  been  given  stating  tli^ 
object  of  the  meeting. 

(7.)  On  a  vacancy  occurring  in  the  office  of  a  member  of  the  committee,  the 
liquidator  shall  forthwith  summon  a  meeting  of  creditors  or  of  contributories,  as 
the  case  may  require,  for  the  purpose  of  filling  the  vacancy,  and  the  meeting  may, 
by  resolution,  re-appoint  the  same  or  appoint  another  creditor  or  oontributaiy  to  fill 
the  vacancy. 

(8.)  The  continuing  members  of  the  committee,  provided  there  be  not  less  than 
two  such  continuing  members,  may  act  notwithstanding  any  vacancy  in  thdr  body. 

(9.^  If  there  be  no  committee  of  inspection,  any  act  or  thing  or  any  direction  or 
permission  by  this  Act  authorijsed  or  required  to  be  done  or  given  by  ihe  committee 
may  be  done  or  g^ven  by  the  Board  of  Tnde  on  the  application  of  the  liquidator. 

10. — (1.)  Where  in  the  course  of  the  winding  up  of  a  company  under  the  Com- 
panies Acts  it  appears  that  any  person  who  has  taken  part  in  the  formation  or 
promotion  of  the  company,  or  any  past  or  present  director,  manager,  liquidator,  or 
other  officer  of  the  company,  has  misapplied  or  retained  or  become  liable  or  aooount- 
able  for  any  moneys  or  property  of  the  company,  or  been  guilty  of  any  i 
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or  breach  of  trust  in  reUtion  to  the  company,  the  Court  may,  on  the  applioation  of  quent  direo-' 
the  official  receiver,  or  of  the  liquidator  of  ihe  company,  or  of  any  creditor  or  con-  tors,  officers, 
tributory  of  the  company,  examine  into  the  conduct  of  such  promoter,  director,  and  pro- 
manager,  liquidator,  or  other  officer  of  the  company,  and  compel  him  to  repay  any  motm. 
moneys  or  restore  any  property  so  misapplied  or  retained,  or  for  which  he  has  p,  013 
become  liable  or  accountable,  together  with  interest  after  such  rate  as  the  Court 
thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  company  by 
way  of  compensation  in  respect  of  such  misapplication,  retainer,  misfeasance,  or 
breach  of  trust  as  the  Court  thinks  just. 

(2.)  The  proyisions  of  this  section  shall  apply  in  the  winding-up  of  any  company 
under  the  Companies  Acts  whether  the  same  is  being  wound  up  by  or  subject  to 
the  supervision  of  the  Court  or  is  being  wound  up  voluntarily,  and  whether  the 
winding-up  commenced  before  or  after  the  passing  of  this  Act,  and  notwith- 
standii^p  that  the  offence  is  one  for  which  the  offender  may  be  criminally  respon- 
sible. 

{Anmtdtd  by  C,  {W.  U.)  Act,  1893.) 

11.— (1.)  An  account,  called  the  Companies  Liquidation  Account,  shall  be  kept  Payment  of 
by  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  received  by  the  money  into 
Board  of  Trade  in  respect  of  proceedings  under  this  Act  shall  be  paid  to  that  Bank  of 
account.  England. 

(2.)  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  p^  333 
Court  shall,  in  such  manner  and  at  such  times  as  the  Board  of  Trade,  with  the  con- 
currenoe  of  the  Treasury,  direct,  pay  the  money  received  by  him  to  the  Companies 
liquidation  Account  at  the  Bank  of  England,  and  the  Board  of  Trade  shall  furnish 
him  with  a  certificate  of  receipt  of  the  money  so  paid. 

(3.)  Provided  that,  if  the  committee  of  infection  satisfy  the  Board  of  Trade  that 
for  the  purpose  of  carrying  on  the  business  of  the  company,  or  of  obtaining  advances, 
or  for  any  other  reason,  it  is  for  the  advantage^  of  the  creditors  or  contributories 
that  the  liquidator  should  have  an  account  with  any  other  bank,  the  Board  of 
Trade  shall,  on  the  application  of  the  cominitteee  of  inspection,  authorise  the 
liquidator  to  make  his  payments  into  and  out  of  such  other  bank  as  tiie  com- 
mittee may  select,  and  thereupon  those  payments  shall  be  made  in  the  prescribed 
manner. 

(4.)  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  in  any  particular 
case  authorise  him  to  retain,  then,  unless  he  explains  the  retention  to  the  satisfaction 
of  the  Board  of  Trade,  he  ^all  pay  interest  on  the  amount  so  retained  in  excess,  at 
the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall  be  liable  to  disallowance 
of  all  or  such  part  of  his  remuneration  as  to  the  Board  shall  seem  just,  and  to  be 
removed  from  nis  office  by  the  Board,  and  shall  be  liable  to  pay  any  expenses  occa- 
sioned by  reason  of  his  default. 

(5.)  AW.  payments  out  of  money  standing  to  the  credit  of  the  Board  of  Trade  in 
the  Companies  Liquidation  Account  shall  be  made  by  the  Bank  of  England  in  the 
prescribed  maimer. 

(6.)  No  liquidator  of  a  company  which  is  being  wound  u])  by  order  of  the 
Court  shall  pay  any  sums  received  by  him  as  liquidator  into  his  private  banking 
account. 

12. — (1.)  The  liquidator  of  a  company  which  is  being  wound  up  by  the  Court  Powers  of 
may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection,  carry  liquidator, 
on  the  business  of  the  company,  or  bring  or  defend  any  legal  proceeding  in  the  pp  334  267 
name  and  on  behalf  of  the  company,  or  exercise  any  of  the  powers  conferred  by  ||!^  34Q       ' 
section  one  hundred  uid  fifty-nine  or  section  one  hundred  and  sixty  of  the  Com-         ' 
panics  Act,  1862. 

(2.)  The  liquidator  of  any  such  company  may,  without  the  sanction  of  the  Court 
or  of  the  committee  of  inspection,  exercise  any  of  the  other  powers  conferred  on  the 
liquidator  by  section  ninety-five  of  the  Companies  Act,  1862. 

(3.)  The  exercise  by  the  liquidator  of  the  powers  referred  to  in  this  section  shall 
be  subject  to  the  control  of  the  Court,  and  any  creditor  or  contributory  may 
apply  to  the  Court  with  respect  to  any  exercise  or  proposed  exercise  of  any  of  those 
powers. 

(4.)  The  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  p.  960 
may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection, 
employ  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any  business  which 
the  liquidator  is  unable  to  take  or  do  himself.  The  sanction  aforesaid  must  be  a 
sanction  obtained  before  the  employment,  except  in  cases  of  urgency,  and  in  such 
oases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining  the  sanction. 
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Delegation  to  13.  General  rules  may  be  made  for  requiring  or  enabling  all  or  any  of  the  poiraB 
liquidator  of  and  duties  conferred  and  imposed  on  the  Court  by  sections  ninety -one,  ninety-eight, 
certain  ninety-nine,  one  hundred,  one  hundred  and  two,  and  one  hundred  and  seren  of  the 

powers  of  Companies  Act,  1 862,  to  be  exercised  or  performed  by  the  liquidator  as  an  officer  of 

Court.  the  Court,  and  subject  to  the  control  of  the  Court. 

p  427  Provided  that  the  liquidator  shall  not,  without  the  special  leaTo  of  the  Court, 

rectify  the  register  of  members,  and  shall  not  make  any  call  without  either  the 
special  leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 
Power  for  14.  Where  a  company  is  being  wound  up  voluntarily  or  subject  to  the  super- 

official  vision  of  the  Court,  the  official  receiver  attached  to  the  Court  having  jurisdictscm 

receiver  to  to  wind  up  the  company  may  present  a  petition  that  the  company  be  wound  up  by 
apply  as  to  tiie  Court,  and  thereupon,  if  the  Court  is  satisfied  that  the  voluntary  winding-ap 
vomntary  or  winding-up  subject  to  supervision  cannot  be  continued  with  due  r^^ard  to  the 

winding-up.     interests  of  the  creditors  or  oontributories,  it  may  make  an  order  that  the  company 

be  wound  up  by  the  Court. 

Information  1^* — (1-)  ^  ^^  winding-up  of  a  company  is  not  concluded  within  one  year  after 

as  to  pending   i^  commencement,  the  liquidator  of  the  company  shall,  at  such  intervals  as  may 

liquidations.      ^  prescribed,  until  the  winding-up  is  concluded,   send  to  the  registrar  of  joint 

3Qg  *      stock  companies  a  statement  in  the  prescribed  form  and  containing  thd  preecrihed 

^*  particulars  with  respect  to  the  proceedings  in  and  position  of  the  liquidaticHi.    Any 

person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the  company 

shall  be  entiued,  by  himself  or  by  his  ag^nt,  at  all  reasonable  times,  on  payment 

of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance  m  this 

section,  and  to  a  copy  thereof,  or  extract  therefrom.     But  any  person  untruthful^ 

BO  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt  ci 

Court,  and  shall  be  punishable  accordingly  on  the  application  of  me  liquidator  or  of 

the  ofiBdal  receiver. 

(2.)  If  a  liquidator  makes  default  in  complying  with  the  requirements  of  this 
eection  he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  lor  each  day  during 
which  the  default  continues. 

(3.)  If  it  appears  from  any  such  statement  or  otherwise  that  any  liquidator  of  a 
company  has  in  his  hands  or  imder  his  control  any  mon^  representmg  unclaimed  or 
undistributed  assets  of  the  company  which  have  remained  unclaimed  or  midisbibuted 
for  six  months  after  the  date  of  their  receipt,  the  liquidator  shidl  forthwith  pay 
the  same  to  the  Companies  Ldquidation  Account  at  the  Bank  of  England.  Every 
such  liquidator  shall  be  entitled  to  the  prescribed  certificate  of  reoeipt  for  tb^ 
moneys  so  paid,  and  that  certificate  shall  be  an  effectual  discharge  to  him  in  lespe^ 
thereof. 

(4.)  For  the  purpose  of  ascertaining  and  ^^etting  in  any  money  payable  into  the 
Bank  of  England  in  pursuance  of  this  section,  the  like  powers  may  be  exercised 
and  by  the  luce  authority  as  are  exerciseable  under  section  one  hundred  and  sizty- 
two  of  the  Bankruptcy  Act,  1883,  for  the  purpose  of  ascertaining  and  g^etting  in 
the  sums,  funds,  and  oividends  referred  to  in  that  section. 

(5.)  Any  person  claiming  to  be  entitied  to  any  money  paid  into  the  Bank  ol 
England  in  pursuance  of  this  section  may  apply  to  the  Board  of  Trade  for  payment 
of  me  same,  and  the  Board  of  Trade  may,  on  a  certificate  by  the  liquidator  that  the 

Serson  claiming  is  entitied,  make  an  order  for  the  payment  to  that  person  of  Uie  sum 
ue.    Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in  reqieot 
of  any  claim  made  in  pursuance  of  this  section  may  appeal  to  the  High  Court. 

(6.)  This  section  shall  apply  whether  the  winding-up  of  the  company  has  con- 

menoed  before  or  after  the  commencement  of  this  Act. 

Investment  16. — (1.)  Whenever  the  cash  balance  standing  to  the  credit  of  the  Companies 

of  surplus         Liquidation  Account  is  in  excess  of  the  amount  which  in  the  opinion  of  the  Board 

funds  on  of  Trade  is  required  for  the  time  being  to  answer  demands  in  respect  of  companies' 

general  estates,  the  Board  of  Trade  shall  notify  the  same  to  the  Treasury,  and  shall  pay 

account.  over  the  same  or  any  ^mrt  thereof,  as  the  Treasury  may  require,  to  the  Treasury, 

to  such  accoimt  as  the  Treasury  may  direct,  and  the  Treasury  may  invest  the  said 

sums,  or  any  part  thereof,  in  Government  securities,  to  be  placed  to  the  credit  cf 

the  said  aocoimt. 

(2.)  Whenever  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  Board 
of  Trade,  required  to  answer  any  demands  in  respect  of  companies*  estates,  the 
Board  of  Trade  shall  notify  to  the  Treasury  the  amount  so  required,  and  the  Treasury 
shall  thereupon  repay  to  the  Board  of  Trade  such  sum  as  may  be  required  to  Hm 
credit  of  the  Companies  Liquidation  Account,  and  for  that  purpose  may  direct  the 
sale  of  such  part  of  the  said  securities  as  may  be  necessary. 

(3.)  The  dividends  on  the  investments  under  this  section  shall  be  paid  to  such 
aooonnt  as  the  Treasury  may  direct,  and  regard  shall  be  had  to  the  amoont  thus 
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deriyed  in  fixing  the  fees  pajuUe  in  reepeot  of  prooeedings  in  the  winding-up  of 
oompanies. 

17.— (1.)  An  aooount  shall  be  kept  by  the  Board  of  Trade  of  the  receipts  and  Separate 
payments  in  the  winding-up  of  each  company,  and  when  the  cash  balance  standing  accounts  of 
to  the  credit  of  the  account  of  any  company  is  in  excess  of  the  amount  which,  in  particular 
the  opinion  of  the  committee  of  inspection,  is  required  for  the  time  being  to  answer  estates, 
demands  in  respect  of  that  company* s  estate,  the  Board  of  Trade  smdl,  on  the  p.  889 
request  of  the  committee,  invest  the  amount  not  so  required  in  Government  seouritiee, 
to  be  placed  to  the  credit  of  the  said  account  for  the  benefit  of  the  said  company. 

(2.)  Whenever  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  com- 
mittee of  inspection,  required  to  answer  any  demands  in  respect  of  the  estate  of  the 
company  of  the  assets  of  which  the  money  so  invested  formed  part,  the  Board  of 
Trade  shall,  on  the  request  of  the  Committee,  raise  such  sum  as  may  be  required  by 
the  sale  of  such  part  of  the  said  securities  as  may  be  necessary. 

(3.)  The  dividends  on  the  investments  made  under  this  section  shall  be  paid  to 
the  credit  of  the  company  of  the  assets  of  which  the  money  so  invested  formed 
part.  Interests  on 

18.  When  the  balance  at  the  credit  of  any  company's  account  in  the  hands  of  the  balances 
Board  of  Trade  exceeds  two  thousand  pounds,  and  the  liquidator  gives  notice  to  the  above  two 
Board  of  Trade  that  the  excess  is  not  required  for  the  purposes  of  the  liquidation,  thousand 
then  such  company  shall  be  entitled  to  interest  upon  su^  excess  at  the  rate  of  two  pounds, 
per  centum  per  annum.  CArtain  re 

19.  The  Treasury  may  from  time  to  time  issue  to  the  Board  of  Trade  in  aid  of  the  ^^    ^' 
votes  of  Parliament,  out  of  the  receipts  arising  from  fees,  fee  stamps,  and  dividends  SfJP  to*be 
on  investments  by  the  Treasury  under  this  Act,  any  sums  which  may  be  necessary  to         Tied  {1 
meet  the  charges  estimated  by  the  Board  of  Trade  in  respect  of  salaries  and  expenses  ^^  ^^_ 
under  this  Act.  ^^  S^f^" 

20.— (1.)  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of  P®^^*'^* 
the  Court  shall,  at  such  times  as  may  be  prescribed,  but  not  less  than  twice  in  each  ^^^  ®* 
year  during  his  tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they  direct,  an  liquidators 
accoimt  of  nis  receipts  and  payments  as  such  liqtddator.  accounts. 

(2.)  The  account  shall  be  in  a  nrescribed  form,  shall  be  made  in  duplicate,  and  p.  801 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

(3.)  The  Board  of  Trade  sliall  cause  the  accounts  so  sent  to  be  audited,  and  for 
the  purpose  of  the  audit  the  liquidator  shall  furnish  the  Board  with  such  vouchers 
and  information  as  the  Board  may  require,  and  the  Board  may  at  any  time  require 
the  production  of  and  inspect  any  books  or  accounts  kept  by  the  liquidator. 

(4.)  When  any  such  account  has  been  audited,  one  cop^  thereof  shall  be  filed 
and  kept  by  the  Board,  and  the  other  copy  shall  be  filed  with  the  Court,  and  each 
copy  shall  be  open  to  the  inspection  of  any  creditor,  or  of  any  person  interested. 

(5.)  The  Board  of  Trade  shall  cause  the  account  or  a  summary  thereof  when 
audited  to  be  printed,  and  ^all  send  a  printed  copy  thereof  by  post  to  every  creditor 
and  contributory. 

21.  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Books  to  be 
Court  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall  from  time  kept  by 
to  time  cause  to  be  made  entries  or  minut^  oi  proceedings  at  meetings,  and  of  such  liquidator, 
other  matters  as  may  be  prescribed,  and  any  creditor  or  contributory  of  the  company  p^  ^^f 
may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent  inspect  any  *^* 
B|iGth  books. 

22. — (1.)  When  the  Hquidator  of  a  company  which  is  being  wound  up  by  order  Release  of 
of  the  Court  has  realised  all  the  property  of  the  company,  or  so  much  thereof  as  liquidators, 
can,  in  his  opinion,  be  realised  without  needlessly  protracting  the  liquidation,  and  -^  ^^^ 
dislributed  a  final  dividend,  if  any,  to  the  creditors,  and  adjusted  the  rights  of  the  ^' 
oontributories  between  themselves,  and  made  a  final  return,  if  any,  to  the  contribu- 
tories,  or  has  resigned,  or  has  been  removed  from  his  office,  the  Board  of  Trade  shall, 
on  his  application,  cause  a  report  on  his  accounts  to  be  prepared,  and  on  his  com- 
plying with  idl  the  requirements  of  the  Board,  shall  take  into  consideration  the 
xeporl,  and  any  objection  which  may  be  urg^  by  any  creditor,  or  contributory, 
or  person  interested  agpainst  the  release  of  the  liquidator,  and  shall  either  grant  or 
wiwhold  the  release  accordingly,  subject  nevemieless  to  an  appeal  to  the  High 
Court. 

(2.)  Where  the  release  of  a  Uqtddator  is  withheld  the  Court  may,  on  the  appli- 
cation of  any  creditor,  or  contributory,  or  person  interested,  make  such  order  as  it 
thinks  just,  charg^g  the  liquidator  with  the  consequences  of  any  act  or  default  he 
may  have  done  or  n^e  contrary  to  his  duty. 

(3.)  An  order  of  the  Board  releasing  tne  liquidator  shall  discharge  him  from 
all  liability  in  re^tect  of  any  act  done  or  default  made  by  him  in  the  aoministration 
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of  the  affairs  of  the  company,  or  otherwise  in  relation  to  his  condaci  as  liqiDdator, 
bat  any  such  order  may  be  revoked  on  proof  that  it  was  obtained  by  trwad  or  bj 
suppression  or  concealment  of  any  matmal  fact. 

(4*)  Where  the  liquidator  has  not  previously  resigned  or  been  ramoredy  his 
release  shall  operate  as  a  removal  of  him  from  his  office. 

28.— (1.)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liquidator  of  a 
company  which  is  being  wound  up  by  order  of  the  Court  shall,  in  the  adnunistratioii 
of  the  property  of  the  company  and  in  the  distribution  thereof  amongst  its  rreditors, 
have  regtird  to  any  directions  that  may  be  given  by  reeolution  of  the  creditoiB  or 
contributories  at  any  general  meeting,  or  by  the  committee  of  inspection,  and  any 
directions  so  given  by  the  creditors  or  contributories  at  any  general  meeting  shaU 
in  case  ci  conflict  be  deemed  to  override  any  directions  given  by  the  conunittee  of 
inspection. 

(2.)  The  liquidator  may  from  time  to  time  summon  general  meetings  of  the 
creditors  or  contributories  for  the  purpose  of  ascertaining  their  wishes,  and  it  shall 
be  his  duty  to  sunmion  meetingfs  at  such  times  as  the  creditors  or  contributories,  by 
resolution,  either  at  the  meeting  appointing  the  liquidator  or  otherwise,  may  direct, 
or  whenever  requested  in  writing  to  do  so  by  one-tenth  in  value  of  the  crediton  or 
contributories  as  the  case  may  be. 

(3.)  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  direotioiii 
in  relation  to  any  particular  matter  arising  under  the  winding-up. 

(4.)  Subject  to  tne  provisions  of  the  Companies  Acts,  the  liquidator  shall  nse  his 
own  discretion  in  the  management  of  the  estate  and  its  distribution  among  the 
creditors. 

24.  If  any  person  is  aggrieved  by  any  act  or  decision  of  the  liquidator  of  a 
company  which  is  being  wound  up  by  order  of  the  Court,  he  may  apply  to  the  Court, 
and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  decision  complained  of, 
and  make  such  order  in  the  premises  as  it  thinks  just. 

25. — (1.)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  of  liquidatofs 
of  companies  which  are  being  wound  up  by  order  of  the  Court,  and  in  the  event  of 
any  such  liquidator  not  faithfully  performing  his  duties  and  duly  observing  all  the 
requirements  imposed  on  him  by  statute,  rules,  or  otherwise,  with  respect  to  the 
performance  of  his  duties,  or  in  the  event  of  any  complaint  being  made  to  the 
Board  by  any  creditor  or  contributory  in  regard  thereto,  the  Board  shall  inqoize 
into  the  matter,  and  take  such  action  thereon  as  may  be  deemed  expedient. 

(2.)  The  Board  may  at  anv  time  require  any  liquidator  of  a  company  which  is 
bein^  wound  up  by  order  of  the  Court  to  answer  any  inquiry  made  by  them  in 
relation  to  any  winding-up  in  which  the  liquidator  is  engaged,  and  may,  if  the 
Board  think  fit,  apply  to  the  Court  to  examine  on  oath  the  liquidator  <»>  any  other 
person  concerning  tne  winding-up. 

(3.)  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books 
and  vouchers  of  the  liquidator  of  any  company  which  is  being  wound  up  by  cider 
of  the  Court. 

26. — (1.)  The  Lord  Chancellor  may,  with  the  concurrence  of  the  President  of  the 
Board  of  Irade,  make  general  rules  for  carrying  into  effect  the  objects  of  this  Act. 

(2.^  All  general  rules  made  under  the  foregoing  provisions  of  this  section  shall 
be  laid  before  Parliament  within  three  weeks  after  they  are  made,  if  Parliament  is 
then  sitting,  and  if  Parliament  is  not  sitting,  within  three  weeks  after  the  beginning 
of  the  next  session  of  Parliament,  and  shall  be  judicially  noticed,  and  ah^  hafe 
effect  as  if  enacted  by  this  Act. 

(3.)  Any  general  rule  made  imder  this  section  shall  not  come  into  operation  until 
the  expiration  of  one  month  after  the  rule  has  been  made  and  issued. 

(4.)  There  shall  be  paid  in  respect  of  the  proceedings  under  this  Act  such  fees  aa 
the  Lord  Chancellor  may,  with  the  sanction  of  the  Treasury,  direct,  and  the  Treasmy 
may  direct  by  whom  and  in  what  manner  the  same  are  to  be  collected  and  acooonted 
for,  and  to  what  account  they  are  to  be  paid. 

(5,)  All  rules  made  and  oirections  given  by  the  Lord  Chancellor  under  the  fore- 
going provisions  of  this  section  shall  be  adopted  by  the  authority  for  the  time  being 
empowered  to  make  rules  for  regulating  the  practice  or  procedure  in  the  Chanceir 
Court  of  the  County  Palatine  of  Lancaster,  but  as  so  adopted  shall  have  effect  witn 
the  substitution  of  the  words  ''vice-chancellor*'  for  the  word  *'judge,"  and  the 
word  ''registrar  "  for  the  words  "chief  clerk,"  and  of  the  words  "  chambers  of  the 
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registrar''  for  the  words  "chambers  of  the  judge"  and  *' judge's  chambers,"  and 
any  directions  as  to  the  remuneration  to  be  aUowed  to  officers  of  that  Ccmrt  in 
respect  of  proceedings  under  this  Act  shall  be  subject  to  the  sanction  of  the  Chancellor 
of  me  Duony  and  County  Palatine  of  Lancaster. 
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d7. — (1.)  The  Board  of  Trade  maj,  with  the  approval  of  the  Treasury,  appoint  Officers  and 
such  additional  officers  as  may  be  required  by  the  Board  for  the  execution  of  this  remuneration. 
Act,  and  may  dismiss  any  person  so  appointed. 

(2.)  The  Board  of  Trade,  with  tiie  concurrence  of  the  Treasury,  shall  direct  p.  198 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  officer  of,  or  person 
attached  to,  the  Board  of  Trade,  performing  any  duties  under  this  Act,  and  may 
yary,  increase,  or  diminish  such  remuneration  as  uiey  may  think  fit. 

(3.)  The  Lord  Chancellor,  with  the  concurrence  of  we  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  sdlowed  to  any  person  (other  than  an 
officer  of  the  Board  of  Trade)  performing  any  duties  under  this  Act,  and  may  vary, 
increase,  or  diminish  such  remuneration  as  he  may  think  fit. 

28« — (1.)  The  Treasury  shall  annually  cause  to  be  prepared  and  laid  before  both  Annual 
Houses  of  Parliament  an  account  for  the  year  ending  with  the  thirty- first  day  of  accounts  of 
March,  showing  the  receipts  and  expenditure  during  that  year  in  respect  of  pro-  receipts  and 
ceedings  under  this  Act,  whether  commenced  under  this  or  any  previous  Act,  and  expenditure 
the  provisions  of  section  twenty- eight  of  the  Supreme  Court  of  Judicature  Act,  in  respect  of 
1875,  shall  apply  to  the  account  as  if  the  account  had  been  required  by  that  section,  winding-up 

(2.)  The  accounts  of  the  Board  of  Trade  under  this  Act  shall  be  audited  in  such  procee<ungs. 
manner  as  the  Treasury  direct,  and,  for  the  purpose  of  the  account  to  be  laid  before  33  ^  39  yiot. 
Parliament,  the  Board  of  Trade  shall  make  such  returns  and  give  such  information  q^  77^ 
as  the  TreasuiT  direct. 

29. — (1.)  The  officers  of  the  Courts  acting  in  the  winding-up  of  companies  shall  Returns  by 
make  to  the  Board  of  Trade   such  returns  of  the  business  of  their  respective  officers. 
Courts  and  offices,  at  such  times  and  in  such  manner  and  form  as  may  be  pre- 
scribed, and  from  such  returns  the  Board  of  Trade  shall  cause  books  to  be  prepared 
which  shall,  under  the  regulations  of  the  Board,  be  open  for  public  information 
and  searches. 

(2.)  The  Board  of  Trade  shall  also  cause  a  general  annual  report  of  all  matters, 
jnai<nal  and  financial,  within  this  Act  to  be  prepared  and  laid  before  both  Houses 
of  Parliament. 

80.^(1.)  All  documents  purportiug  to  be  orders  or  certificates  made  or  issued  Proceedings 
b^  the  Board  of  Trade  and  to  be  s^ed  with,  ihe  seal  of  the  Board,  or  to  be  of  Board  of 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any  person  authorized  Trade, 
in  that  behalf  by  the  president  of  the  Board,  shall  be  received  in  evidence  and  p,  195 
deemed  to  be  such  orders  or  certificates  without  further  proof  unless  the  contrary  is 
shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the  Board 
of  Trade,  shall  be  conclusive  evidence  of  the  fact  so  certified. 

81. — (1.)  This  Act  shall  not,  except  where  it  is  expressed   to   have  a  more  Application 
extended  application,  apply  to  any  company  which  is  oeing  woimd  up  in  pur-  of  Act. 
suance  of  an  order  made  before  the  commencement  of  this  Act. 

(2.)  For  the  purposes  of  this  Act  a  company  shall  not  be  deemed  to  be  wound 
up  by  order  of  the  Court  if  the  order  is  to  continue  a  winding-up  under  the  super* 
vision  of  the  Court. 

(3.)  This  Act  shall  not  apply  to  any  company  unless  the  registered  office  of  the 
compemy  is  situate  in  England  or  Wales. 

82. — (1.)  In  this  Act,  unless  the  context  otherwise  requires, —  Interpretation 

**  The  Companies  Acts  "  means  the  Companies  Act,  1862,  and  the  Acts  amending  of  terms, 
the  same. 

**  General  rules  '^  means  general  rules  made  under  this  Act,  and  includes  forms. 

**  Prescribed  "  means  prescribed  by  general  rules. 

**  Stannaries  Court "  means  the  Court  of  the  Vice -Warden  of  the  Stannaries. 

(2.)  In  Part  IV.  of  the  Companies  Act,  1862,  and  in  this  Act  the  expression  26  k  26  Vict. 
« the  Court,"  when  used  in  relation  to  a  company  shall,  unless  the  contrary  0.  89. 
intention  appears,  mean  the  Court  having  jurisdiction  under  this  Act  to  wind  up       »^ 
the  company.  ^* 

(3.)  For  the  purposes  of  this  Act  the  expression  **  registered  office  of  a  com-  P«  1* 
pany  "  shall  mean  the  place  which  has  been  the  registered  office  of  the  company 
for  the  ^eater  part  of  the  six  months  immediately  preceding  the  presentation  of 
the  petition  for  winding-up  the  company,  and  shall  include,  in  the  case  of  an 
unregistered  company,  any  place  whicn  in  pursuance  of  section  one  hundred  and 
ninety-nine  of  the  Companies  Act,  1862,  is  to  be  deemed  the  registered  office  of  the 
company  for  the  purpose  of  the  winding-up  thereof. 
{See  Stamariea  Court  {Abolitiot^  Jcty  1896.) 

88.  The  enaotments  mentioned  in  the  second  schedule  to  this  Act  are  hereby  Repeal. 
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repealed,  as  to  England  and  Wales,  to  tlie  extent  appearing  in  tlie  tliiid  oohmm  of 
that  schedule. 
Commence-  34.  This  Act  shall  come  into  operation  on  the  firat  day  of  Jaaoary  one  thoiuaiid 

ment  of  Act.     eight  hundred  and  ninety- one. 
Short  title.  35. — (1.)  This  Act  may  be  cited  as  the  Companies  (Winding-up)  Act,  1890. 

(2.)  This  Act  and  the  Companies  Acts,  1862  to  1886,  may  be  cited  together  m 
the  Companies  Acts,  1862  to  1890. 
(Compare  sect.  3  of  Uut  Act,) 


SCHEDULES. 
Section  6.  PIBST  SCHEDULE. 

MbBUNOS  of  CbSDITOBS  AMD  COHTBUIlfVUlltnB. 

p.  S80  (1.)  The  meetings  of  creditors  and  oontributories  shall  be  held  within  twenty-one 

days  after  the  date  of  the  winding-up  order,  or  within  such  further  time  as  the 
Court  may  approve,  unless  a  special  manager  has  been  appointed,  in  which  case 
such  meetings  shall  be  held  within  one  montn  from  the  date  of  such  order,  or  within 
such  further  time  as  aforesaid. 

(2.)  The  official  reoeiver  of  the  company  shall  summon  the  meeting  by  giyin^  not 
less  uian  seven  days'  notice  of  the  time  and  place  thereof  in  the  London  Ghizette  and 
In  a  local  paper.  Notice  of  such  meeting  shall  also  be  sent  by  post  to  every  persoa 
appearing  by  the  company's  books  to  be  a  creditor  of  the  company  and  to  erety 
member  of  the  company. 

(3.)  The  official  receiver  shall  also,  as  soon  as  practicable,  send  to  each  creditor 
mentioned  in  the  company's  statement  of  affairs,  and  to  each  person  appearing  fraoi 
the  company's  books,  or  otherwise,  to  be  a  contributory  of  the  company,  a  sommary 
of  the  company's  statement  of  affairs,  including  the  causes  of  its  faunre,  and  any 
observations  thereon  which  the  official  receiver  may  think  fit  to  make ;  but  the  pio- 
oeedings  at  anv  such  meeting  shall  not  be  invalidated  by  reason  of  any  sonunaiy  or 
notice  required  by  these  rules  not  having  been  sent  or  received  before  the  meeting. 

(4.)  The  meeting  shall  be  held  at  such  place  as  is  in  the  opinion  of  the  official 
receiver  most  convenient  for  the  majority  of  the  creditors  and  oontributories. 

(5. )  The  official  receiver,  or  some  person  nominated  by  him,  shall  be  the  ohairman 
at  the  meetings. 

(6.)  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  he  has  duly  prored 
^  aobt  to  be  due  to  him  from  the  company,  and  the  proof  has  been  duly  lodged 
before  the  time  appointed  for  the  meeting. 

(7.)  A  creditor  snail  not  vote  in  respect  of  any  unliquidated  or  contingent  debt,  or 
any  aebt  the  value  of  which  is  not  ascertained. 

(8.)  For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  surrenders  his 
security,  state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was 
given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in 
respect  of  the  balance  (if  any)  due  to  him,  after  deducting  the  value  of  his  security. 
If  ne  votes  in  respect  of  his  whole  debt  he  shidl  be  deemed  to  have  surrendered  his 
security,  unless  the  Court  on  application  is  satisfied  that  tiie  omission  to  value  the 
security  has  arisen  from  inadvertence. 


(9.)  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  seoored  by  a 
bill  of  exchange  or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the 
liability  to  him  thereon  of  every  person  who  is  Uable  thereon  antecedently  to  the 
company,  and  against  whom  a  receiving  order  in  bankruptcy  has  not  been  made,  as 
a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for  the  purposes  ol 
voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof. 

(10.)  It  shall  be  competent  to  the  official  receiver,  or  to  the  liquidator,  within 
twenty-eight  days  after  a  proof  estimating  the  value  of  a  security  as  aforesaid  had 
been  made  use  of  in  voting  at  any  meeting,  to  require  the  creditor  to  give  up  the 
security  for  the  benefit  of  the  creditors  generally  on  pa3rment  of  the  value  so 
estimated,  with  an  addition  thereto  of  twenty  per  centum.  Provided,  that  where  a 
creditor  has  put  a  value  on  such  security,  he  may,  at  any  time  before  he  has  been 
required  to  give  up  such  security  as  aforesaid,  ooireot  such  ralnation  by  a  new 
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proof,  and  dedact  such  new.Valne  from  his  debt,  bat  in  that  case  such  addition 
of  twenty  per  centom  shall  not  be  made  if  the  liquidator  requires  the  security  to  be 
given  up. 

(1 1 .)  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof  for 
the  purpose  of  voting,  but  his  decision  shall  be  subject  to  appeal  to  the  Court.  If 
he  is  in  doubt  whether  the  proof  of  a  creditor  should  be  admitted  or  rejected  he 
shall  mark  the  proof  as  objected  to,  and  shall  allow  the  creditor  to  vote,  subject  to 
the  vote  being  declared  invalid  in  the  event  of  the  objection  being  sustained. 
.    (12.)  A  creditor  or  a  contributory  may  vote  either  in  person  or  by  proxy. 

(13.)  Every  instrument  of  proxy  shall  be  in  the  prescribed  form,  and  shall  be 
issued  by  an  official  receiver,  or  by  the  liquidator  of  the  company,  and  every  written 
part  thereof  shall  be  in  the  handwriting  of  the  person  gfiving  the  proxy,  or  of  any 
manager  or  clerk  or  other  person  in  his  regular  employment,  or  of  a  commissioner  to 
administer  oaths  in  the  Supreme  Court  of  Judicature  in  England. 

(14.)  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and  contri- 
butories  with  the  notice  summoning  the  meeting,  and  neither  the  name  nor  descrip- 
tion of  the  official  receiver  or  of  any  other  person  shall  be  printed  or  inserted  in  tne 
body  of  any  instrument  of  proxy  b^ore  it  is  so  sent. 

(16.)  A  creditor  or  a  contributory  may  g^ve  a  general  proxy  to  his  manager  or 
derk,  or  any  other  person  in  his  regular  employment.  In  such  case  the  instrument 
of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereunder  stands  to  the 
creditor  or  contributory. 

(16.)  A  creditor  or  a  contributory  may  g^ve  a  special  proxy  to  any  person  to  vote 
at  any  specified  meeting,  or  adjournment  thereof — 

(a)  for  or  against  the  appointment  or  continuance  m  office  of  any  specified  person 
as  liquidator  or  member  of  the  committee  of  inspection,  and 

(£)  on  all  questions  relating  to  any  matter  other  than  those  above  referred  to  and 
arising  at  any  specified  meeting  or  adjournment  thereof. 

J17.)  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  receiver 
ore  the  meeting  at  which  it  is  to  be  used. 

(18.)  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  solicitation  has 
been  used  by  or  on  behalf  of  a  liquidator  in  obtaining  proxies  or  in  procuring 
the  appointment  of  liquidator,  except  by  the  direction  of  a  meeting  of  creditors 
or  contributories,  the  Court  shall  have  power,  if  it  think  fit,  to  order  that  no 
remuneration  shall  be  allowed  to  the  person  by  whom  or  on  whose  behalf  such 
solicitation  may  have  been  exercised,  notwithstanding  any  resolution  of  the  com- 
mittee of  inspection  or  of  the  creditors  or  contributories  to  the  contrary. 

(19.)  A  creditor  or  a  contributory  may  appoint  the  official  receiver  to  act  in 
manner  prescribed  as  his  general  or  special  proxy. 

(20.)  The  chairman  of  the  meeting  may,  with  the  consent  of  the  meeting, 
adjourn  the  meeting  from  time  to  time  and  nom  place  to  place. 
.  (21.)  A  meeting  shall  not  be  competent  to  act  for  any  purpose  except  the 
election  of  a  chairman,  the  proving  of  debts,  and  the  adjournment  of  the  meeting, 
imless  there  are  present  or  represented  thereat,  at  least  three  creditors  or  con- 
tributories, or  all  the  creditors  or  contributories  if  their  number  does  not  exceed 
three. 

(22.)  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum 
of  creditors  or  contributories  is  not  present  or  represented,  the  meeting  ^lall  be 
adjourned  to  the  same  day  in  the  following  week  at  the  same  time  and  place,  or  to 
such  other  day  as  the  chairman  may  appoint,  not  being  less  than  seven  or  more 
than  twenty-one  days. 

(23.)  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at 
the  meeting  to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for  that  purpose, 
knd  the  minutes  shall  be  signed  by  him  or  by  the  chairman  of  the  next  ensuing 
meeting. 

(24.)  No  person  acting  either  under  a  general  or  a  OT>ecial  proxy  shall  vote  in 
iavour  of  any  resolution  which  would  directly  or  inmrectly  place  himself,  his 
.partner  or  employer,  in  a  position  to  receive  any  remuneration  out  of  the  estate 
of  the  company  otherwise  than  as  a  creditor  rateably  with  the  other  creditors  of  the 
company:  Provided  that  where  any  person  holds  special  proxies  to  vote  for  an 
application  to  the  Court  in  favour  of  the  appointment  of  himself  as  liquidator  he 
may  use  the  said  proxies  and  vote  accordingly. 
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SECOND  SGHEDULE. 
ENAoraaonB  Bbpbazjed  ab  to  Ekoland  ahd  Waj^eb. 


Session  and  Chapter. 


25  &  26  Vict.  0.89 


30  &31  Vict.  0.131 


Title  or  Short  Title. 


The  Oompanies  Act,  1862 


The  Ck>mpaiiiee  Act,  1867 


Extent  of  BepeaL 


Section  eighty-one. 

In  section  ninety -two  the  words 
"The  Court  shall  determine 
whether  anj  and  what  secuity 
is  to  be  g^ven  by  any  offieiil 
liquidator  on  his  appointment." 

Section  ninety-seven. 

Section  one  hundred  and  Bixty-fi?e. 

Sections  forty-one  to  forty-six. 


Short  title. 
Construotion. 
Liability  for 
statements  in 
prospectus. 


THE  DIRECTORS  LIABIUTY  ACT,  1890. 

(53  &  54  Vict.  c.  64.) 

An  Act  to  amend  the  Law  relating  to  the  Liability  of  Directors  and 
others  for  Statements  in  Aospectuses  and  other  DoeunentB 
solicitiDg  applications  for  Shares  or  Debentures. 

[18th  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  samo,  as  follows : — 

1.  This  Act  may  be  cited  as  the  Directors  Liability  Act,  1890. 

2.  This  Act  shall  be  construed  as  one  with  the  Companies  Acts,  1862  to  1890. 

8.— (1.)  Where  after  the  passing  of  this  Act  a  prospectus  or  notice  invites  per- 
sons to  subscribe  for  shares  in  or  debentures  or  deb^ture  stock  of  a  company,  every 
person  who  is  a  director  of  the  company  at  the  time  of  the  issue  of  the  prospectus 
or  notice,  and  every  person  who  haviag  authorized  such  naming  of  him  is  named  in 
the  prospectus  or  notice  as  a  director  of  the  company  or  as  having  agreed  to  beooma 
a  director  of  the  company  either  immediately  or  after  an  interval  of  time,  and  evety 
promoter  of  the  company,  and  every  person  who  has  authorized  the  issue  of  the 
prospectus  or  notice,  shall  be  liable  to  pay  compensation  to  all  persona  who  shall 
subscribe  for  any  shares,  debentures,  or  debenture  stock  on  the  faith  of  such  pro- 
spectus or  uotice  for  the  lo8S  or  damage  they  may  have  sustained  by  reason  of  any 
untrue  statement  in  the  prospectus  or  notice,  or  in  any  report  or  memorandom 
appearing  on  the  face  thereof,  or  by  reference  incorporated  therein  or  issued  there- 
with, unless  it  is  proved — 

(a)  With  respect  to  every  such  untrue  statement  not  purporting  to  be  made  on 

the  authority  of  an  expert,  or  of  a  public  official  document  or  statement, 
that  he  had  reasonable  ground  to  bdieve,  and  did  up  to  the  time  of  the 
allotment  of  the  shares,  debentures,  or  debenture  stock,  as  the  case  may  be^ 
believe,  that  the  statement  was  true ;  and 

(b)  With  respect  to  every  such  untrue  statement  punwrting  to  be  a  statement  hf 

or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or 
valuation  of  an  engineer,  valuer,  accountant,  or  other  expert,  that  it  fairiy 
represented  the  statement  made  by  such  engineer,  valuer,  accountant,  or 
other  expert,  or  was  a  correct  and  fair  copy  of  or  extract  from  the  report 
or  valuation.  Provided  always,  that  notwithstanding  that  such  untrue 
statement  fairly  represented  the  statement  made  by  such  engineer,  valuer, 
accountant,  or  other  expert,  or  was  a  correct  and  fair  oopy  of  an  extiaet 
from  the  report  or  valuation,  such  director,  person  named,  promoter,  or 
other  person,  who  authorized  the  issue  of  the  proe^tus  or  notice  as  afore- 
said, snail  be  liable  to  pay  compensation  as  aforesaid  if  it  be  prored  that  be 
had  no  reasonable  ground  to  believe  that  the  person  making  the  statement» 
report,  or  valuation  was  competent  to  make  it ;  and 
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(e)  With  respect  to  every  suoh  untrue  statement  purporting  to  be  a  statement 
made  by  an  official  person  or  contained  in  what  purports  to  be  a  copy  of 
or  extract  from  a  public  official  document,  that  it  was  a  correct  and  fair 
^presentation  of  such  statement  or  copy  of  or  extract  from  such  document, 
or  unless  it  is  proved  that  having  consented  to  become  a  director  of  the  company  he 
withdrew  his  consent  before  the  issue  of  the  prospectus  or  notice,  and  that  the 
prospectus  or  notice  was  issued  without  his  authority  or  consent,  or  that  the  pro- 
spectus or  notice  was  issued  without  his  knowledge  or  consent,  and  that  on  becoming 
aware  of  its  issue  he  forthwith  gave  reasonable  public  notice  that  it  was  so  issued 
without  his  knowledge  or  consent,  or  that  after  the  issue  of  such  prospectus  or  notice 
and  before  allotment  thereunder,  he,  on  becoming  aware  of  any  untrue  statement 
therein,  withdrew  his  consent  thereto,  and  caused  reasonable  public  notice  of  such 
withdrawal,  and  of  the  reason  therefor,  to  be  gfiven. 

^  (2.)  A  promoter  in  this  section  means  a  promoter  who  was  a  party  to  the  prepara- 
tion of  the  prospectus  or  notice,  or  of  the  portion  thereof  containing  such  untrue 
statement,  but  shall  not  include  any  person  by  reason  of  his  acting  in  a  professional 
capacity  for  persons  engaged  in  procuring  the  formation  of  the  company. 

(3.)  Where  any  company  existing  at  tiie  passing  of  this  Act,  ^hich  has  issued 
shares  or  debentures,  shall  be  desirous  of  obtaining  further  capital  by  subscriptions 
for  shares  or  debentures,  and  for  that  purpose  shall  issue  a  prospectus  or  notice,  no 
director  of  such  company  shall  be  liable  in  respect  of  any  statement  therein,  unless 
he  shall  have  authorized  the  issue  of  such  prospectus  or  notice,  or  have  adopted  or 
ratified  the  same. 

(4.)  In  this  section  the  word  ''expert'*  includes  any  person  whose  profession 
gives  authority  to  a  statement  made  by  him. 

4.  Where  any  such  prospectus  or  notice  as  aforesaid  contains  the  name  of  a  Indemnity 
person  as  a  director  of  the  company,  or  as  having  agreed  to  become  a  director  where  name 
thereof,  and  such  person  has  not  consented  to  become  a  director,  or  has  withdrawn  of  person  has 
his  consent  before  the  issue  of  such  prospectus  or  notice,  and  has  not  authorized  or  be^  impro- 
oonsented  to  the  issue  thereof,  the  directors  of  the  company,  except  any  without  perly  inserted 
whose  knowledge  or  consent  the  prospectus  or  notice  was  issued,  and  any  other  as  a  director, 
person  who  authorized  the  issue  of  such  prospectus  or  notice  shall  be  liable  to  mdem- 

nify  the  person  named  as  a  director  of  the  company,  or  as  having  agreed  to  become 
a  director  thereof  as  aforesaid,  ag^ainst  all  damages,  costs,  charges^  and  expenses  to 
which  he  may  be  made  liable  by  reason  of  his  name  having  be^  inserted  in  the 
prospectus  or  notice,  or  in  defen^g  himself  against  any  action  or  leg^al  proceedings 
brought  against  him  in  respect  thereof. 

5.  Every  person  who  by  reason  of  his  being  a  director,  or  named  as  a  director  or  Contribution 
as  having  agreed  to  become  a  director,  or  of  his  having  authorized  the  issue  of  the  from  co- 
proepectus  or  notice,  has  become  liable  to  make  any  payment  under  the  provisions  directors,  &c. 
of  this  Act,  shall  be  entitled  to  recover  contribution,  as  in  oases  of  contract,  from 

any  other  person  who,  if  sued  separately,  would  have  been  liable  to  make  the  same 
payment. 

THE  STAMP  ACT,  1891. 
(64  &  66  Vict.  c.  39.) 

Ihttf/  on  Capital  of  Companies, 

112.  A  statement  of  the  amount  which  is  to  form  the  nominal  share  capital  Charge  of 
of  any  companv  to  be  registered  with  limited  liability  shall  be  delivered  to  the  duty  on  capi- 
Begfistrar  of  Jomt  Stock  Companies  in  Ergland,  Scotland,  or  Ireland,  and  a  state-  tal  of  limited 
ment  of  the  amount  of  any  increase  of  registered  capital  of  any  company  now  liability 
registered  or  to  be  registered  with  limited  liability  shall  be  delivered  to  the  said  companies, 
regfistrar,  and  every  such  statement  shall  be  chargea  with  an  ad  valorem  stamp  duty 
of  two  shillings  for  every  one  hundred  pounds  and  any  fraction  of  one  hundred 
pounds  over  any  multiple  of  one  hundred  pounds  of  the  amount  of  suoh  capital  or 
increase  of  capital  as  the  case  may  be. 


THE  FINANCE  ACT,  1899. 
(62  &  63  Vict.  c.  9.) 

7.  Five  shillings  shall  be  substituted  for  two  shillings  as  the  ad  valorem  duty  Increase  of 
imposed  by  section  1 12  ...  of  the  Stamp  Act,  1891  .  .  .  on  the  statements  with  oapital  duty, 
regard  to  the  oapital  of  companies  referred  to  in  [that]  section. 
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THE  INDUSTRIAL  AND  PROVIDENT  SOCIETIES 
ACT,  1893. 

(66  &  67  Vict.  c.  39.) 

(Bojal  Assent)  12th  September,  1893.) 

Short  title  of        1.  This  Aot  may  be  cited  as  the  Industrial  and  Provident  Societies  Act,  1893. 
Act.  2.  This  Act  shall  come  into  operation  on  the  Ist  day  of  January  next  after  the 

Extent  of  Aot.  passing  thereof,  and  shall  extend  to  Great  Britain  and  Ireland  and  the  Channel 

Islands. 
Existing  3.  Every  incorporated  society  now  existing,  which  has  been  registered  or  certified 

societies.  under  any  Act  relating  to  industrial  and  provident  societies,  shall  bo  deemed  to  be  a 

society  registered  under  this  Act,  and  its  rules  shall,  so  far  as  the  same  are  not 

contntry  to  any  express  provision  of  this  Act,  continue  in  force  until  altered  or 

rescinded. 
Heceipt  in  45.  When  a  registered  society  is  in  liquidation,  the  sig^ture  to  such  a  receipt 

case  of  as  aforesaid  («. «.,  in  discharge  of  securities :  see  sect.  44^  of  the  liquidator  or  lioui- 

society  in  dators  for  the  time  being,  described  as  such,  shall  have  tne  same  effect,  and  shall  be 

liquidation.       entitled  to  the  same  exemption  from  stamp  duty  as  would  under  this  Act  attach  to 

a  similar  receipt  signed  as  aforesaid,  if  the  society  were  not  in  liquidation. 
Provisions  as        58.  A  reg^iroerea  society  may  be  dissolved — 

to  dissolution  (a)  By  an  order  to  wind  up  the  society,  or  a  resolution  for  the  winding-up  thereof, 
of  societieB.  made  as  is  directed  in  regard  to  companies  by  the  Companies  Acta,  1862 

to  1890,  the  provisions  TOoreof  shall  apply  to  any  such  order  or  resolu- 
tion, except  that  the  term  *'reg^istrar^^  shall  for  the  purpose  of  such 
winding-up  have  the  meaning  gfiven  to  it  by  this  Act ;  or 
(b)  By  the  consent  of  three-fourths  of  the  members,  testified  by  their  signatures 
to  an  instrument  of  dissolution. 
Transfer  of  59.  Any  proceedings  in  the  winding-up  of  a  regfistered  society  which,  at  the 

winding-up  passing  of  this  Act,  are  pending  in  any  County  Court  may,  on  application  made 
from  County  oy  or  on  behalf  of  the  reg^istrar,  with  the  oonsent  of  the  Treasury,  be  transferred  to 
Court.  the  High  Court,  and  thereupon  the  Companies  (Wmding-up)  Act,  1890,  shall,  so  far 

63  &  54  Vict,    as  appUcable,  apply  thereto  accordingly. 

o.  63.  60.  When  a  regristered  society  is  woundup  in  pursuance  of  an  order  or  resohi- 

Liability  of  ^^^9  ^®  liability  of  a  present  or  past  member  of  tibe  society  to  contribute  for  par- 
membCTs  in  mont  of  the  debts  and  nabilities  of  the  society,  the  expenses  of  winding-up,  and  the 
irinding-up.      adiustment  of  the  rights  of  oontributories  amongst  themselves,  shall  be  qualified  aa 

(a)  No  individual,  society,  or  company  who  or  which  has  ceased  to  be  a  member 
for  one  year  or  upwards  prior  to  the  commencement  of  the  winding-up, 
shall  be  liable  to  contribute. 

{b)  No  individual,  society,  or  company  shall  be  liable  to  contribute  in  respect  at 
any  debt  or  liability  contracted  after  he  or  it  ceased  to  be  a  memb^. 

(e)  Ko  individual,  society,  or  company,  not  a  member,  shall  be  liable  to  con- 
tribute, imless  it  appears  to  the  Court  that  the  contributions  of  the  t^-riaking 
members  are  insufficient  to  satisfy  the  just  demands  on  the  society. 

{d)  No  contribution  shall  be  required  from  any  individual,  society,  or  company 
exceeding  the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  whicn  he 
or  it  is  liable  as  a  past  or  present  member. 

(e)  An  individual,  sooie^,  or  company  shall  be  taken  to  have  ceased  to  be  a 
member  in  respect  of  any  withdrawable  share  withdrawn,  from  the  date  ol 
the  notice  or  application  for  withdrawal. 
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THE  COMPANIES  (WINDING-UP)  ACT,  1893. 
(56  &  57  Vict.  c.  58.) 

An  Act  to  amend  Section  ten  of  the  Companies  (Winding-up    Act, 
1890.  [22nd  September,  1893.] 

Bb  it  enacted  br  the  Qneen's  Most  Excellent  Majeetj,  by  and  with  the  advioe  and 

consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia-  x;fpeot  of 

ment  assembled,  and  by  the  authority  of  the  same,  as  follows :  order  under 

1.  An  order  for  payment  of  money  made  by  the  Court  under  section  ten  of  the  ^3  &  64  Vict. 
Companies  (Winding-up)  Act,  1890,  shall  be  deemed  to  be  a  final  judgment  within  c*  ^3,  s.  10. 
the  meaning  of  paragraph  (g)  of  sub-s.  1  of  sect.  4  of  the  Bankruptoy  Act,  1883.       46  &  47  Viot 

o«  52. 

2.  This  Act  may  be  cited  as  "  The  Companies  (Winding-up)  Act,  1893."  Short  title. 


THE  BUILDING  SOCIETIES  ACT,  1894. 
(57  &  68  Vict.  c.  47.) 

(Royal  Assent,  25th  August,  1894.) 

8. — (1.)  Notwithstanding  anything  in  the  Building  Societies  Acts  every  society  Application  of 
under  those  Acts  shall  be  deemed  to  be  a  company  within  the  meaning  of  the  53  «  54  Vict. 
Companies  (Winding-up)  Act,  1890.  o.  63  to  btdld- 

(2.)  Any  proceedings  in  the  winding-up  of  any  such  sociei^  which  at  the  passing  "*^  societies, 
of  this  Act  are  pending,  in  any  County  Court,  may,  on  application  by  or  on  behalf 
of  the  registrar,  with  the  consent  of  the  Secretary  of  State,  be  transferred  to  the 
High  Court,  and  thereupon  the  Companies  (Winding-up)  Act,  1890,  shall,  so  far  as 
applicable,  apply  thereto  accordingly. 

9.  When  a  socieiy  under  the- Building  Societies  Acts  is  beingdissolyed  in  manner  Obligations  of 
prescribed  by  its  rules,  or  in  pursuance  of  the  consent  of  three-fourths  of  the  liquidators 
members,  the  provisions  of  the  Building  Societies  Act  shall  continue  to  apply  in  and  trustees 
the  case  of  the  society  as  if  the  liquidators  or  other  persons  conducting  the  disso-  in  case  of  dis- 
lution  of  the  society  or  the  trustees  appointed  under  the  instrument  of  dissolution,  solution, 
were  the  board  of  directors  or  committee  of  management  of  the  society. 

10.  When  a  society  under  the  Buildiog  Societies  Acts  is  being  dissolved  or  wound  Liability  of 
up,  a  member  to  whom  an  advance  has  been  made  under  any  mortgage  or  other  borrowing 
security,  or  under  the  rules  at  the  society,  shall  not  be  liable  to  pay  the  amount  members  in 
payable  under  the  mortgage  or  other  security  or  rules,  except  at  Ihe  time  or  times  event  of  dis- 
and  subject  to  the  conditions  therein  exprexssed.     Tliis  section  shall  come  into  solution, 
operation  immediately  after  the  passing  of  this  Act. 

11.  [Account  and  balance  sheet  to  be  sent  to  registrar  on  dissolution.] 

29.  This  Act  maybe  cited  as  the  Building  Societies  Act,  1894,  and  shall  be  Short  title  and 
construed  as  one  with  the  Building  Societies  Act,  1874,  the.  Building  Societies  construction. 
Act,  1875,  the  Building  Societies  Act,  1877^  and  the  Building  Societies  Act,  1884, 
and  those  Acts  and  this  Act  are  in  this  Act  referred  to,  and  may.be  cited  ooUectivdiy, 
aa  the  Building  Societies  Acts. 

80.  Ck>mmmeemfnt  of  Act  {1st  Jamiaxji  1S9^),  .  „      ,. 
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THE  SHOET  TITLES  ACT,  1896. 

(59  &  60  Vict.  c.  14.) 

An  Act  to  facilitate  the  Citation  of  sundry  Acts  of  Parliament. 

[20th  July,  1896.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  flai4 
odnaent  of  the  Lords  Spiritual  and  Temporal,  and  C<nnmon8,  in  this  preeent  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  Eadi  of  the  Acts  mentioned  in  the  first  schedule  to  this  Act  may,  without 
prejudice  to  any  other  mode  of  citation,  be  cited  by  the  short  title  therein  mentioned 
in  that  behalf. 

2. — (1)  Each  of  the  groups  of  Acts  mentioned  in  the  second  schedule  to  this  Act 
may,  without  prejudice  to  any  other  mode  of  citation,  be  cited  by  the  coUectiTe 
title  therein  mentioned  in  that  behalf. 

(2)  If  it  is  provided  that  any  Act  passed  after  this  Act  may,  as  to  the  whole  or 
any  part  thereof,  be  cited  with  any  of  the  groups  of  Acts  mentioned  in  the  second 
schedule  to  this  Act,  or  with  any  group  of  Acts  to  which  a  collective  titie  has  been 
gfiven  by  any  Act  passed  before  this  Act,  that  group  shall  be  construed  as  including' 
that  Act  or  part,  and  if  the  collective  title  of  .the  group  states  the  first  and  last 
years  of  the  group,  the  year  in  which  that  Act  is  passed  shall  be  substituted  for 
the  last  year  of  the  group,  and  so  on  as  often  as  a  subsequent  Act  or  part  is  added 
to  the  group. 

8.  Notwithstanding  the  repeal  of  an  enactment  giving  a  short  title  to  an  Act, 
the  Act  may,  without  prejudice  to  any  other  mode  of  citation,  oontinue  to  be  dted 
by  that  short  titie. 

4.  The  Short  Tities  Act,  1892,  is  hereby  repealed. 

6.  This  Act  may  be  cited  as  the  Short  Tities  Act,  1896. 


SECOND  SCHEDULE. 

COLLBOTZVB  TlTLEQ. 


Beasion  and  Chapter. 


25  &  26  Vict.  c.  89  . 
27  &  28  Vict.  0.  19  . 
30  &  31  Vict.  c.  131 . 
33  &  34  Vict.  0.  104  . 

40  &  41  Vict.  c.  26   . 

42  &  43  Vict.  c.  76   . 

43  Vict.  c.  19 

46  &  47  Vict.  0.  30   , 

49  &  60  Vict.  c.  23  . 
63  &  64  Vict.  c.  62   . 

63  &  64  Vict.  0.  63  . 
63  &  64  Vict.  c.  64  . 
66  &  67  Vict.  c.  68  . 
8  &  9  Vict.  c.  16    . . . 


26  &  27  Vict.  0. 
32  &  33  Vict.  c. 
61  &  62  Vict.  c. 


118. 
48  . 
48   . 


62  k  68  Vict.  o.  87 


Short  Title. 


The  Companies  Act,  1862 

The  Companies  Seals  Act,  1864 

The  Companies  Act,  1867 

The  Joint  Stock  Companies  Arrangement 
Act,  1870. 

The  Companies  Act,  1877 

The  Companies  Act,  1879 

The  Companies  Act,  1880 

The  Companies  (Colonial  Registers)  Act, 
1883. 

The  Companies  Act,  1886 

The  Companies  (Memorandum  of  Associa- 
tion) Act,  1890. 

The  Companies  (Winding-up)  Act,  1890 

The  Directors'  Liability  Act,  1890 

The  Companies  (Winding-up)  Act,  1893 

The  Companies  Clauses  Consolidation 
Act,  1846. 

The  Companies  Clauses  Act,  1863 

The  Companies  Clauses  Act,  1869  ...... 

The  Companies  Clauses  Consolidation 
Act,  1888 

The  Companies  Clauses  Consolidation 
Act,  1889. 


OoDeotive  Tide. 


The  Companies 
I  Acts,  1862  to 
1893. 


The  Companies 
)  Clauses  Acts, 
1846  to  1889. 
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THE  STANNAEIES  COURT  (ABOLITION)  ACT,  1896. 

(59  &  60  Vict.  c.  46.) 

An  Act  for  abolishing  the  Court  of  the  Vice- Warden  of  the  Stannaries. 

[14th  August,  1896.] 

Bb  it  enacted  by  the  Queen's  most  excellent  Majeety,  by  and  with  the  adyioe  and 
consent  of  the  Liords  Spiritnal  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  oi  the  same,  as  follows : — 

1. — (1.)  On  the  commencement  of  this  Act  the  Court  of  the  Vice-Warden  of  the  Abolition  of 
Stannaries  shall  cease  to  exist,  except  for  the  purpose  of  continuing  and  concluding  Vice-War- 
proceedings  pending  in  that  Court  at  that  date,  and  as  from  that  date  all  jurisdic-  den's  Court, 
tion  and  powers  of  the  said  Court  and  its  officers  shall,  except  as  aforesaid,  be 
transferred  to  and  vested  in  such  of  the  County  Courts  as  the  Lord  Chancellor  may 
by  order  direct,  and  be  exercised  subject  to  and  in  accordance  with  rules  of  Couit 
for  regulating  the  procedure  in  County  Courts. 

!2.)  Provision  may  be  made  by  order  of  the  Lord  Chancellor — 
a)  for  determining  by  to  or  before  what  officer,  or  in  what  office,  may  be  done 
anything  required  to  be  done  by,  to,  or  before  any  officer  or  in  any  office 
of  the  said  Court  of  the  Vice- Warden ; 

(b)  for  transferring  to  a  Counlr  Court  any  proceedings  pending  in  the  said  Court 
at  the  commencement  oi  this  Act ; 

(e)  for  determining  the  place  of  sitting  for  the  exercise  of  any  jurisdiction  trans- 
ferred by  this  Act ; 

(<Q  with  respect  to  the  use  and  disposal  of  any  property  which  at  the  commence- 
ment of  this  Act  is  held  for  the  use  of  the  said  Court  or  of  any  officer  of 
the  said  Court,  and  of  any  room  or  building  which  at  that  date  is  appro- 
priated for  the  use  of  the  said  Court  or  of  the  Vice- Warden,  ofacers, 
and  suitors  thereof ;  and 

{e)  with  respect  to  the  custody  of  any  records  which  at  that  date  are  under  the 
custody  of  the  said  Court. 

2,  There  shall  be  paid  to  the  persons  who  are  at  the  commencement  of  this  Act  Pensions  and 
the  Vice- Warden  and  officers  of  the  Court  of  the  Vice- Warden  of  the  Stannaries  remuneration* 
such  pensions,  and  on  such  conditions,  and  out  of  such  funds  (including  the  funds 
mentioned  in  section  twenty-nine  of  the  Stannaries  Act,  1887,  and  any  other  funds  60  &  61  Vict, 
available  for  the  purpose),  as  may  be  fixed  by  the  Treasury  with  the  concurrence  of  o.  43. 

TTift  Royal  Highness  the  Prince  <»  Wales  and  Duke  of  Cornwall,  regard  being  had 
to  the  date  and  form  of  appointment,  and  salary  attached  thereto,  and  to  the  nature 
and  length  of  the  services  of  those  persons  and  to  the  amount  and  nature  of  the 
funds  available  for  their  pensions. 

3.  References  in  any  unrepealed  enactment  to  mines  subject  to  the  jurisdiction  of  Explanation 
the  Court  of  the  Vice- Warden  of  the  Stannaries,  or  within  the  cognizance  of  the  of  rieferences 
said  Vice- Warden,  shall  be  construed  as  applying  to  mines  which  would  have  been  to  Stannaries 
subject  to  the  jurisdiction  of  the  said  Court  if  it  had  not  been  abolished.  Court. 

4. — (1.)  In  the  event  of  any  dispute  arising  between — 

(a\  any  two  or  more  mining  companies ;  or 

[b)  any  mining  company  and  His  Boyal  Highness  the  Prince  of  Wales  and  Duke 
of  Cornwall,  or  any  person  having  any  estate  or  interest  in  the  mine 
worked  by  or  leased  to  that  mining  company ; 
a  judgfe  of  a  county  court  exercising  the  jurisdiction  of  the  Stannaries  Court  may, 
on  the  application  of  any  party  to  the  dispute,  order  that  the  matter  in  dispute  be 
tried  before  himself  or  liefore  an  arbitrator  agn^eed  on  by  the  parties  or  an  officer  of 
the  Court,  and  the  Arbitration  Act,  1889,  shaU  apply  to  any  such  reference.  62  &  63  Vict. 

(2.)  For  the  purposes  of  this  section  the  expression  ''mining  company"  shall  o.  49. 
mean  any  person  or  body  of  persons  engaged  in  or  formed  for  working  mines  within 
the  stannaries. 
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Bepeal. 


Commence- 
ment of  Act. 
Short  title. 


6.  The  enactments  described  in  the  schedule  to  this  Act  are  hereby  repealed  to 
the  extent  mentioned  in  the  third  column  of  that  schedule. 

Provided  that  nothing  in  this  repeal  shall  affect  any  proceedings  pending  in  the 
Court  of  the  Vice-Warden  of  the  Stannaries  at  the  commencement  of  this  Act,  or 
any  appeal  from  the  said  Court  pending  at  that  date. 

6.  jAiis  Act  shall  come  into  operation  on  the  first  day  of  January  one  thonsaDd 
eight  himdred  and  ninety-seven. 

7.  This  Act  may  be  cited  as  the  Stannaries  Court  (Abolition)  Act,  1896. 


SCHEDULE. 

ENAcmusMTB  Refxaisd. 


Beodon  and  Chapter. 


16  Chas.  1,  0.  15  . 


6&7Will.4, 
2  &  8  Vict.  0. 


c.  106 
58.. 


7  &  8  Vict.  c.  65  . . 


11  &  12  Tict.  c.  88. 


18  &  19  Vict. 
25  &  26  Vict. 


c.  32. 
C.89. 


Title  or  Short  Title. 


An  Act  against  diverse  incroach- 
ments  and  oppressions  in  the 
Stannaries  Courts. 

The  Stannaries  Act,  1836 

An  Act  to  make  further  provifflon 
for  the  administration  of  justice 
and  for  improving  the  practice 
and  proceedings  in  the  Courts  of 
the  Stannaries  of  Cornwall,  and 
for  the  prevention  of  frauds  by 
workmen  employed  in  mines 
within  the  county  of  Cornwall. 

An  Act  to  enable  the  council  of  His 
Royal  Hi^iees  Albert  Edward, 
Prmce  of  Wales,  to  sell  and  ex- 
change Iftpd^  and  enfranchise 
co^holds,  parcel  of  the  posses- 
sions of  the  Duchy  of  Cornwall, 
to  purchase  other  lands,  and  for 
other  purposes. 

An  Act  to  confirm  the  awards  of 
assessionable  manors  commis- 
sioners, and  for  other  purposes 
relating  to  the  Duchies  of  Uom- 
wall  and  Lancaster. 

An  Act  to  amend  and  extend  the 
jurisdiction  of  the  Stannaries 
Court. 

The  Companies  Act,  1862 


The  whole  Act. 


The  whole  Act,  except  seo- 
tdons  four,  six,  and  seven^ 
The  whole  Act. 


32  &  33  Vict. 
50  &  61  Vict. 


0.19. 
0.43. 


The  Stannaries  Act,  1869  , 
The  Stannaries  Act,  1887  . 


Section  forty. 


Extent  of  BepeaL 


Sections  seven  to  eleven, 
and  section  thirteen. 


The  whole  Act,  except  sec- 
tions one  and  thin^-r~ 


Section  eighty -three,  from 
"  and  the  vioe-wanlen  " 
to  end  of  section,  sectiona 
one  hundred  and  eight 
and  one  hundred  and  six- 
teen, section  one  hundred 
and  twenty -four  from 
"Provided''  to  the  end 
of  the  section,  and  eectkm 
one  hundred  and  seventy- 
two. 

Sections  twenty-seven  to 
thirty-three,  and  thiity- 
ei^ht  to  forty-four. 

Sections  eight,  twenty- 
eight,  thirty,  thirfy-two, 
and  thirty-three. 
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THE  PEEFERENTIAL  PAYMENTS  IN  BANKETJPTCT 

AMENDMENT  ACT,  1897. 

(60  &  61  Vict.  c.  19.) 

An  Act  to  amend  the  Law  regarding  Preferential  Payments  in  the  case 
of  Companies.  [16th  July,  1897.] 

Bb  it  enacted  'by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advioe  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia* 
ment  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Preferential  Payments  in  Bankruptcy  Amend-.  Short  title, 
ment  Act,  1897. 

2.  In  the  winding-up  of  any  company  under  the  Companies  Act,  1862,  and  the  Priority  of 
Acts  amending  the  same,  the  debts  mentioned  in  section  one  of  the  Preferential  certain  debts. 
Payments  in  Bankruptcy  Act,  1888,  shall,  so  far  as  the  assets  of  the  company  26  &i26  Vict, 
available  for  payment  of  general  creditors  may  be  insufficient  to  meet  them,  have  c.  89. 

Sriority  over  the  claims  of  holders  of  debentures  or  debenture  stock  under  any  51  &  62  Vict, 
oating  charge  created  by  such  company,  and  shall  be  paid  accordingly  out  of  any  o.  62. 
proper^  comprised  in  or  subject  to  such  charge. 

8.  In  case  a  receiver  is  appointed  on  behalf  of  the  holders  of  any  debentures  Payment  of 
or  debenture  stock  of  a  company  secured  by  a  floating  charge,  or  in  case  possession  debts  out  of 
is  taken  by  or  on  behalf  of  such  debenture  holders  of  any  property  comprised  in  or  assets  in 
subject  to  such  charge,  then  and  in  either  of  such  cases,  it  the  company  is  not  at  certain  oases, 
the  time  in  course  of  being  wound  up,  the  debts  mentioned  in  section  one  of  the 
said  Preferential  Payments  Act  shall  be  paid  forthwith  out  of  any  assets  coming  to 
the  h&nds  of  the  receiver,  or  other  person  taking  possession  as  aforesaid,  in  priority 
to  any  claim  for  principal  or  interest  in  respect  of  such  debentures  or  debenture 
stock.    And  the  periods  of  time  mentioned  in  the  said  Act  shall  be  reckoned  from 
the  date  of  the  appointment  of  the  receiver  or  possession  being  taken  as  aforesaid,  ^ 

as  the  case  may  be.  But  any  payments  made  under  this  section  shall  be  recouped 
as  far  as  may  be  out  of  the  assets  of  the  company  available  for  payment  of  general 
creditors. 

4.  In  the  application  to  Ireland  of  this  Act  the  Preferential  Payments  in  Bank-  Application 
ruptcy  (Ireland)  Act,  1889,  shall  be  substituted  for  the  Preferential  Payments  in  to  L^and. 
Bankruptcy  Act,  1888,  and  in  particular  section  four  of  the  said  Act  of  1889  shall  62  &  63  Vict, 
be  substituted  for  section  one  of  the  said  Act  of  1888.  o.  60. 

6.  This  Act  shall  not  extend  to  Scotland.  ^1  &  52  Vict. 

,     c.  62. 

Extent  of 
Act. 


THE  COMPANIES  ACT,  1898. 
(61  &  62  Vicr.  c.  26.) 

An  Act  to  amend  the  Companies  Act,  1867.  [2nd  August,  1898.} 

Bb  it  enacted  by  the  Queen's  most  excellent  Majes^,  by  and  with  the  advice  and  p.  660 
consent  of  t^e  Liords  Spiritual  and  Temporal,  and  Uommons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1. — (1.)  Whenever,  before  or  after  the  commencement  of  this  Act,  any  shares  in  The  Court 
the  capital  of  any  company  under  the  Companies  Acts,  1862  and  1890,  credited  as  empowered  to 
fully  or  partly  paid  up  shall  have  been  or  may  be  issued  for  a  consideration  other  grant  relief 
than  oasn,  and  at  or  before  the  issue  of  such  shares  no  contract  or  no  sufficient  fop  non-com- 
contract  is  filed  with  the  Registrar  of  Joint  Stock  Companies,  in  compliance  with  pHance  with 
section  twenty-five  of  the  Companies  Act,  1867,  the  company  or  any  person  in-  80  &  31  Vict, 
terested  in  such  shares  or  any  of  them  may  apply  to  the  Court  for  relief ,  and  the  ©.  131  s.  26.' 
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26  &  26  Vict. 
0.89. 


JariBdiction 
cumulatiye. 

Short  title  and 
ooiiBtniotioii. 


Court  if  satisfied  that  the  omission  to  file  a  contraot  or  sufficient  contract  was 
accidental  or  due  to  inadvertence,  or  that  for  any  reason  it  is  just  and  equitable  to 
grant  relief,  ma.j  make  an  order  for  the  filing  with  the  registrar  of  a  saffident 
contract  in  writing,  and  directing  that  on  such  contract  being  filed  within  a 
specified  period  it  shall,  in  relation  to  such  shares,  op&mie  as  if  it  had  been  dnlj 
filed  with  the  registrar  aforesaid  before  the  issue  of  such  shares. 

(2.)  Any  such  application  may  be  made  in  the  manner  in  which  an  application 
to  rectify  the  register  of  members  may  be  made  under  section  thin^-five  of  the 
Companies  Act,  1862,  and  either  before  or  after  an  order  has  been  made  or  an 
effective  resolution  has  been  passed  for  the  winding-up  of  such  company,  and 
either  before  or  after  the  commencement  of  an^  proceedings  for  enforcing  the 
liability  on  such  shares  consequent  on  the  omission  aforesaid,  and  any  sooh 
application  shall,  if  not  made  by  the  company,  be  served  on  the  company. 

(3.)  Any  such  order  may  be  xnade  on  such  terms  and  conditions  as  the  Court  nutj 
think  fit,  and  the  Court  may  make  such  order  as  to  costs  as  it  deems  proper,  and 
may  direct  that  an  office  copy  of  the  order  shall  be  filed  with  the  registrar  aforesaid, 
and  tiie  order  shall  in  all  respects  have  full  effect. 

(4.)  Where  the  Court  in  any  such  case  is  satisfied  that  the  filing  of  the  requirite 
oontract  would  cause  delay  or  inconvenience,  or  is  impracticable,  it  may,  in  liea 
thereof,  direct  the  filing  of  a  memorandum  in  writing,  in  a  fonn  approved  by  the 
Court,  specifying  the  consideration  for  which  the  shares  were  issued,  and  may  direct 
that  on  such  memorandum  being  filed  within  a  specified  period  it  shall  in  relation 
to  such  shares  operate  as  if  it  were  a  sufficient  contraot  in  writing  within  the 
meaning  of  section  twenty -five  of  the  Companies  Act,  1867,  and  had  been  duly  filed 
with  the  reg^istrar  aforesaid  before  the  issue  of  such  shares.  The  memorandum 
shall  before  the  filing  thereof  be  stamped  with  the  same  amount  of  ad  vmlorem 
stamp  duty  as  would  be  chargeable  upon  the  requisite  contract  unless  the  contract 
has  been  produced  to  the  regisbtir  duly  stamped,  or  unless  the  registrar  is  otherwise 
satisfied  that  the  oontract  was  duly  stamped. 

2.  The  jurisdiction  by  the  Act  given  to  the  Court  is  not  by  implication  to  curtail 
or  derogate  from  its  jurisdiction  to  grant  relief  in  any  such  case  under  section 
thirty -five  of  the  Companies  Act,  1862,  or  otherwise. 

3.  This  Act  may  be  cited  as  the  Companies  Act,  1898,  and  shall  be  read  with 
the  Companies  Acts,  1862  to  1893. 


Power  for 
corporationa 
to  hold  pro- 
perty as  joint 
tenants. 


Short  title. 


THE  BODIES  COEPOEATE  (JOINT  TENANCY)  ACT, 

1899. 
(62  &  63  Vict.  c.  20.) 

An  Act  for  enabling  Bodies  Corporate  to  hold  IVoperty  in  Joint 
Tenancy.  [9th  August,  1899.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  adrioe  and 
consent  of  tiie  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Pailia- 
ment  assembled,  and  1^  the  authority  of  the  same,  as  follows : — 

1. — (1.)  A  body  corporate  shall  be  capable  of  acquiring  and  holding  any  real  or 
personal  property  in  joint  tenancy  in  the  same  manner  as  if  it  were  an  individual ; 
and  where  a  body  corporate  and  an  individual,  or  two  or  more  bodies  ooiporate, 
become  entitied  to  any  such  proper^  under  drcumstanoee  or  hj  virtue  of  any 
instrument  which  would,  if  tne  body  corporate  had  been  an  mdividual,  have 
created  a  joint  tenancy,  they  shall  be  entitied  to  the  property  as  joint  tenants. 
Provided  that  the  acquisition  and  holding  of  proper^  by  a  body  corporate  in  joint 
tenancy  shall  be  subject  to  the  like  conditions  and  restrictions  as  attach  to  the 
acquisition  and  holding  of  property  by  a  body  corporate  in  severalty. 

(2.)  Where  a  body  corporate  is  joint  tenant  of  any  property,  then  on  its  diasoln- 
tion  the  property  sliall  devolve  on  the  other  joiut  tenant. 

2.  This  Act  may  be  cited  as  the  Bodies  Ck>rporate  (Joint  Tenancy)  Aot,  1899. 
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THE  COMPANIES  ACT,  1900. 

(63  &  64  Vicr.  c.  48.) 

An  Act  to  amend  the  Companies  Acts.  [8th  August,  1900.] 

Bb  it  enacted  b^  the  Queen's  most  Excellent  Majesty,  bj  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  bj  the  authoritj  of  the  same,  as  follows : — 

Incorporation  and  Objeett. 

1. — (1.)  A  oertifioate  of  incorporation  given  hj  the  registrar  in  respect  of  anj  ConolasiYe- 
association  shall  be  conclusive  evidence  toAt  all  the  requisitions  of  the  Companies  ness  of 
Acts  in  respect  of  registration  and  of  matters  precedent  and  incidental  thereto  have  certificate  of 
been  complied  with,   and  that  the  association  is  a  company  authorized  to  be  incorporation, 
regpistered  and  duly  registered  under  the  Companies  Acts. 

(2.)  A  statutory  declaration  by  a  solicitor  of  the  High  Court  engfaged  in  the 
formation  of  the  company  or  by  a  person  named  in  the  articles  of  association  as  a 
director  or  secretary  of  the  company  of  compliance  with  all  or  any  of  the  said 
requisitions  shall  be  produced  to  the  regfistrar,  and  the  registrar  may  accept  this 
declaration  as  sufficient  evidence  of  such  compliance. 

(3.)  The  incorporation  of  a  company  shall  take  effect  from  the  date  of  incorpo- 
ration mentioned  in  the  certificate  of  mcorporation. 

(4.)  This  section  applies  to  all  certificates  of  incorporation,  whether  giyen  before 
or  after  the  passing  of  this  Act. 

Appointment  and  Qttalijleation  of  Director. 

2. — (1.)  A  person  shall  not  be  capable  of  being  appointed  director  of  a  company  Bestrictions 
b^  the  articles  of  association,  and  shall  not  be  named  as  a  director  or  proposed  on  appoint- 
director  of  a  company  in  any  prospectus  issued  by  or  on  behalf  of  the  company,  ment  or 
unless,  before  the  registration  of  the  articles  or  the  publication  of  the  prospectus,  as  advertisement 
the  case  may  be,  he  has  by  himself  or  by  his  agent  authorized  in  writing —  of  director. 

(i)  signed  and  filed  with  the  registrar  a  consent  in  writing  to  act  as  such  director; 
and 

(ii)  either  signed  the  memorandum  of  association  for  a  number  of  shares  not  less 
than  his  qualification  (if  any),  or  signed  and  filed  with  the  registrar  a 
contract  in  writing  to  take  from  the  company  and  pay  for  his  qu^fication 
shares  (if  any^. 

(2.)  On  the  application  for  registration  of  the  memorandum  and  articles  of  asso- 
ciation of  a  company,  the  applicant  shall  deliver  to  the  registrar  a  list  of  the  persons 
who  have  consented  to  be  directors  of  the  company,  and  if  this  list  contams  the 
name  of  any  person  who  has  not  so  consented  the  applicant  shall  be  liable  to  a  fine 
not  exceeding  fifty  pounds. 

(3.)  Provided  that  this  section  shall  not  apply  to  a  company  registered  before  the 
commencement  of  this  Act,  or  to  a  company  which  does  not  issue  any  invitation  to 
the  public  to  subscribe  for  its  shares,  or  to  a  prospectus  issued  by  or  on  behalf  of  a 
company  after  the  expiration  of  one  year  £rom  the  date  at  which  the  company 
is  entitled  to  commence  business. 

3.^(1.)  Without  prejudice  to  the  restrictions  imposed  by  the  last  foregoing  Qualification 
section,  it  shall  be  the  duty  of  every  director  who  is  by  the  regulations  of  the  com-  of  director, 
panr  required  to  hold  a  specified   share  qualification,  and  who  is  not  already 
qualified,  to  obtain  his  qualification  within  two  months  after  his  appointment,  or 
such  shorter  time  as  may  be  fixed  by  the  regulations  of  the  company. 

(2.)  The  office  of  director  of  a  company  ^lall  be  vacated,  if  the  director  does  not 
within  two  months  from  Uie  date  of  nis  appointment,  or  within  such  shorter  time 
as  may  be  fixed  by  the  regulations  of  the  company,  obtain  his  qualification,  or  if 
after  the  expiration  of  such  period  or  shorter  time  he  ceases  at  any  time  to  hold  his 
qualification :  and  a  person  vacating  office  under  this  section  shall  be  incapable  of 
beins'  re-appointed  director  of  the  company  until  he  ht^^  obtained  his  qualification. 

(3?)  If  after  the  expiration  of  the  said  period  or  shorter  time  any  unqualified 
person  acts  as  director  of  a  company,  he  shall  be  liable  to  pay  to  the  company  the 
sum  of  five  pounds  for  every  day  during  which  he  so  acts. 

Allotment, 

4. — (1.)  Ko  allotment  shall  be  made  of  any  share  capital  of  a  company  offered  Bestriotion  as 
to  the  public  for  subscription,  unless  the  following  conditions  have  been  complied  to  allotment, 
with,  namely, — 

(a)  the  amount  (if  any)  fixed  by  the  memorandum  or  artidee  of  association  and 
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named  in  tlie  prospecius  as  the  miniimiTm  suliacription  npon  which  the 
directors  may  proc^d  to  allotment ;  or 

(b)  if  no  amount  is  so  fixed  and  named,  "then  the  whole  amoont  of  the  ahaze 
capital  so  offered  for  subscription, 
has  been  subscribed,  and  the  sum  pajable  on  application  for  the  amount  so  fixed 
and  named,  or  for  the  whole  amount  offered  for  subscription,  has  been  paid  to  and 
reoeiyed  by  the  company. 

(2.)  The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid  shall  be 
reckoned  exdusively  of  any  amount  payable  otherwise  than  in  cash,  and  is  in  this 
Act  referred  to  as  the  minimum  subscription. 

(3.)  The  amount  payable  on  application  on  each  share  shall  not  be  less  than  fire 
per  cent,  of  the  nominal  amount  of  the  share. 

(4.)  If  the  conditions  aforesaid  haye  not  been  complied  with  on  the  expiration  of 
forty  days  after  the  first  issue  of  the  prospectus,  all  money  receiyed  from  applicants 
for  shares  shall  be  forthwith  repaid  to  the  applicants  without  interest,  and,  if  any 
such  money  is  not  so  repaid  within  forty-ei^ht  days  after  the  issue  of  the  prospectus, 
the  directors  of  the  company  shall  be  jomtly  and  seyerally  liable  to  repa,j  that 
money  with  interest  at  the  rate  of  fiye  per  centum  per  annum  from  the  expiration  of 
the  forty-eiflpht  days :  Provided  that  a  director  shall  not  be  liable  if  he  pnnres  that 
the  loss  of  the  money  was  not  due  to  any  misconduct  or  negligence  on  his  part. 
.  (6.)  Any  condition  requiring  or  binding  any  applicant  for  shares  to  waiye  oompU- 
ance  with  any  requirement  of  this  section  shall  be  yoid. 

(6.)  This  section,  except  subsection  (3)  thereof,  shall  not  apply  to  any  allotment 
of  shares  subsequent  to  the  first  allotment  of  shares  offered  to  the  puUio  for  sub- 
scription. 

Effect  of  5. — (1.)  An  allotment  made  by  a  company  to  an  applicant  in  contrayention  of 

irregfular  the  foregoing  proyisions  of  this  Act  shall  be  yoidable  at  the  instance  of  tiie  api^- 

allotment.         cant  wiuiin  one  month  after  the  holding  of  the  statutory  meetinflc  of  tiie  company 

and  not  later,  and  shall  be  so  yoidable  notwithstanding  that  uie  company  is  in 

course  of  being  wound  up. 

(2.)  If  any  director  of  a  company  knowingly  contravenes  or  permits  or  authoiizefi 
the  contravention  of  any  of  the  foregoing  provisions  of  this  Act  with  respect  to 
allotment  he  shall  be  Hable  to  compensate  the  company  and  the  allottee  respectively 
for  any  loss,  damages,  or  costs  which  the  company  or  the  allottee  may  have  sustained 
or  incurred  thereby :  Provided  that  proceedings  to  recover  such  loss,  damages,  or 
costs  shall  not  be  commenced  after  the  expiration  of  two  years  from  tiie  date  of  the 
allotment. 

Reetrictionfl  6. — (1.)  A  company  shall  not  commence  any  business  or  exercise  any  benrrowing' 

on  commence-  powers  unless — 

ment  of  (a)  shares  held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash  have 

business.  been  allotted  to  an  amount  not  less  in  the  whole  than  the  tnmimnTn  sub- 

scription; and 

(b)  every  director  of  the  company  has  paid  to  the  company  on  each  of  the  shares 

taken  or  contracted  to  be  taken  by  him,  and  for  which  he  is  liable  to  pay  in 
cash,  a  propoHion  equal  to  the  proportion  payable  on  application  and  allot- 
ment on  the  shares  offered  for  public  sube^ption ;  and 

(c)  there  has  been  filed  with  the  registrar  a  statutory  declaration  by  the  secratary 

or  one  of  the  directors,  in  the  prescribed  form,  that  the  aforesaid  '*m»«^^tkme 
have  been  complied  with. 

(2.)  The  registrar  shall,  on  the  filing  of  this  statutory  declaration,  certify  that  the 
oompany  is  entitled  to  commence  business,  and  that  certificate  shall  be  ooncliianre 
evidence  that  the  company  is  so  entitled. 

(3.)  Any  contract  made  by  a  company  before  the  date  at  which  it  is  entitled  to 
commence  business  shall  be  provisional  only,  and  shall  not  be  binding  on  the  com- 
pany until  that  date,  and  on  that  date  it  shfdl  become  binding. 

(4.)  Nothing  in  this  section  shall  prevent  the  simultaneous  offer  for  snbsoriptioii 
of  any  shares  and  debentures  or  the  receipt  of  any  application. 

(5.)  If  any  oompany  commences  business  or  exercises  borrowing  powers  in  contra- 
vention  of  this  section,  every  person  who  is  responsible  for  the  contravention  shall, 
without  prejudice  to  any  other  h'ability,  be  liable  to  a  fine  not  exceeding  fi^  pounds 
for  every  day  during  which  the  contravention  continues. 

(6.)  Nothing  in  this  section  shall  apply  to  a  company  registered  before  the  oom- 
mencement  of  this  Act. 

(7.)  This  section  shall  not  apply  to  any  company  where  there  is  no  invitatioiito 
the  public  to  Bubsoribe  for  its  shares. 
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/   7. — (1.)  Whenerer  a  oompany  limited  by  sharefi  makes  any  aUotment  of  its  Betnmasto 
shares,  the  company  shall  within  one  month  thereafter  file  with  the  registrar —  allotments. 

(a)  a  return  of  the  allotments,  stating  the  number  and  nominal  amount  of  the 

shares  comprised  in  the  allotment,  the  names,  addresses,  and  deeoriptions  of 
the  allottees,  and  the  amount  (if  any)  paid  or  due  and  payaUe  on  each 
share;  and 

(b)  in  the  case  of  shares  allotted  in  whole  or  in  part  for  a  consideration  other 

than  cash,  a  contract  in  writing  constituting  the  title  of  the  aUottee 

to  such  allotment,  tog^her  with  any  contract  of  sale,  or  for  services  or 

other  consideration  in  respect  of  which  such  allotment  was  made,  such 

contracts  being  duly  stamped,  and  a  return  stating  the  number  and 

nominal  amount  of  shares  so  aUotted,  the  extent  to  whidi  they  are  to  be 

treated  as  paid  up,  and  the  consideration  for  which  they  haye  been  allotted. 

(2.)  n  default  is  made  m  complying  with  the  requirements  of  this  section,  every 

dii^eotor,  manager,  secretary,  or  other  officer  of  the  company,  who  is  knowingly  a 

party  to  the  default,  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  eveiy 

day  during  which  the  default  continues. 

8. — (1.)  Upon  any  offer  of  shares  to  the  public  for  subscription,  it  shall  be  GommissionSy 
lawful  for  a  company  to  pay  a  commission  to  any  person  in  consideration  of  his  discoimts,  &o« 
subscribinflf  or  agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for  any 
shares  in  the  company,  or  procuring  or  agreeing  to  procure  subscriptions,  whether 
absolute  or  conditional,  for  any  shares  in  the  company,  if  the  payment  of  the  com- 
mission and  the  amount  or  rate  per  cent,  of  the  commission  paid  or  agreed  to  be 
paid  are  respectiyely  authorized  by  the  artioles  of  association  and  disclosed  in  the 
prospectus,  and  the  commission  paid  or  agreed  to  be  paid  does  not  exceed  the 
amount  or  rate  so  authorized. 

(2.)  Save  as  aforesaid  no  company  shall  apply  any  of  its  shares  or  capital  money 
either  directly  or  indirectly  in  payment  of  any  commission,  discount,  or  allowance, 
to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether 
absolutely  or  conditionally,  for  any  shares  of  the  company,  or  procuring  or  agreeing 
to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  shares  iu  the 
company,  whether  the  shares  or  money  be  so  applied  by  being  added  to  the  pur- 
chase money  of  any  property  acquired  by  the  company  or  to  the  contract  price  of 
any  work  to  be  executed  for  the  company,  or  the  money  be  paid  out  of  <^e  nominal 
purchase  money  or  contract  price,  or  otherwise. 

•  (3.)  But  nothing  in  this  section  shall  affect  the  power  of  any  company  to  pay 
such  brokerage  as  it  has  heretofore  been  lawful  for  a  company  to  pay. 

JPrcspcetus, 
'  9. — (1.)  Every  prospectus  issued  by  or  on  behalf  of  a  company  or  in  relation  to  Filing  of 
any  intended  company  shall  be  dated,  and  that  date  shall,  imless  ^e  contrary  be  prospectus, 
proved,  be  taken  as  the  date  of  publication  of  the  prospectus. 

(2.)  A  copy  of  every  such  prospectus  shall  be  signed  by  every  person  who  is 
named  therein  as  a  director  or  proposed  director  of  the  company,  or  by  his  agent 
authorized  in  writing,  and  shall  be  filed  with  the  registrar  on  or  before  the  date  of 
its  publication. 

.  (3.)  The  registrar  shall  not  register  any  prospectus  unless  it  is  so  dated  and 
Bi£^n€d.  No  prospectus  shall  be  issued  until  so  filed  for  registration,  and  every  pro- 
spectus shall  state  on  the  face  of  it  that  it  has  been  so  filed. 

10. — (1.)  Every  prospectus  issued  by  or  on  behalf  of  a  company,  or  by  or  on  Spedfio  reqmre- 
behalf  of  any  person  who  is  or  has  been  engaged  or  interested  in  the  formation  of  ^"^^  ^  ^  . 
the  compaBy,  must  state-  SS^SSS 

(a)  the  contents  of  the  memorandum  of  association,  with  the  names,  descriptions,         ^^ 

and  addresses  of  the  signatories,  and  the  numb^  of  shares  subscribed  for 
by  them  respectively ;  and  the  number  of  founders  or  managemeut  shares, 
if  any,  and  the  nature  and  extent  of  the  interest  of  the  hol£rs  in  the  pro- 
perty and  profits  of  the  company  ;  and 

(b)  the  number  of  shares,  if  any,  &ced  by  the  articles  of  association  as  the  quali- 

fication of  a  director,  and  any  provision  in  the  articles  of  association  as  to 
the  remimeration  of  the  directors ;  and  ^ 

.  ^0^  the  names  descriptions  and  addresses  of  the  directors  or  proj^osed  directors  ;  and 
(d)  the  minimum  subscription  on  which  the  directors  may  proceed  to  allotment, 
and  the  amount  payable  on  application  and  allotment  on  each  share  ;  and 
in  the  case  of  a  second  or  subsequent  offer  of  shares,  the  amount  offered  for 
subscription  on  each  previous  allotment,  and  the  amount  actually  allotted ; 
and  the  amount,  if  any,  paid  on  such  shares ;  and 
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(e)  the  nmnber  and  amount  of  shares  and  debentores  issued,  or  agreed  to  he  issued, 

as  f  ullj  or  partly  paid  np  otherwise  than  in  cash,  and  in  the  latter  case  the 
extent  to  whioh  they  are  so  paid  np,  and  in  eiUier  ease  the  ooosideratioii 
for  which  such  shares  or  debentures  haye  been  issued  or  are  proposed  or 
intended  to  be  issued ;  and 

(f)  the  names  and  addresses  of  the  vendors  of  any  property  purchased  or  acquired 

by  the  company,  or  proposed  so  to  be  puronased  or  acquired,  which  is  to  be 
paid  for  wnolly  or  partly  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus,  or  the  purchase  or  acquisition  of  whioh  has 
not  been  completed  at  tne  date  of  publication  of  the  prospectus,  and  the 
amount  payable  in  cash,  shares,  or  debentures,  to  the  vendor,  and  where 
there  is  more  than  one  separate  vendor,  or  the  company  is  a  sub-purchaser, 
the  amount  so  payable  to  each  vendor ;  and 

(g)  the  amount  (if  any)  paid  or  payable  as  purchase  money  in  cash,  shares,  or 

debentures,  of  any  such  property  as  aforesaid,  specifying  the  amoant 
payable  for  goodwill ;  and 

(h)  the  amount  (if  any)  paid  or  payable  as  oonmiission  for  subscribing  nr  agreeing 
to  subscribe,  or  procuring  or  agreeing  to  procure  subscriptions,  for  any 
shares  in  the  company,  or  the  rate  of  any  such  commission  ;  and 

(i)  the  amount  or  estimated  amount  of  preliminary  expenses ;  and 

(j)  the  amount  paid  or  intended  to  be  paid  to  any  promoter  and  the  oonsideratioa 
for  any  such  pajrment ;  and 

(k)  the  dates  of  and  parties  to  every  material  contract,  and  a  reasonable  time  and 
place  at  which  any  material  contract  or  a  copy  thereof  may  be  inspected : 
Provided  that  this  requirement  shall  not  apply  to  a  contract  entered  into  in 
the  ordinary  course  of  the  business  carried  on  or  intended  to  be  carried  on  by 
the  company,  or  to  any  contract  entered  into  more  than  three  years  before 
the  date  of  publication  of  the  prospectus ;  and 

S)  the  names  and  addresses  of  the  aiulitors  (if  any)  of  the  oompany ;  and 
n)  full  particulars  of  the  nature  and  extent  of  the  interest  (if  any)  of  eveiy 
director  in  the  promotion  of  or  in  the  property  proposed  to  be  acquired  by 
the  company,  with  a  statement  of  aU  sums  piud  or  agreed  to  be  paid  to 
him  in  cash  or  shares  by  any  person  either  to  qualify  him  aa  a  director  or 
otherwise  for  seryices  rendered  by  him  in  oonnection  with  the  formation  of 
the  oompany. 
(2.)  For  the  purposes  of  this  section  every  person  shall  be  deemed  to  be  a  vendor 
who  iias  entered  into  any  contract,  absolute  or  conditional,  for  the  sale  or  purdiase, 
or  for  any  option  of  purchase,  of  any  property  to  be  acquired  l^  the  oompany,  in 
any  case  where — 

(a)  the  purchase  money  is  not  fully  paid  at  the  date  of  publication  of  the  pro- 

spectus; or 

(b)  the  purchase  money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of  the 

proceeds  of  the  issue  offered  for  subscription  by  the  prospectus ;  or 

(c)  the  contract  depends  for  its  validity  or  fulfilment  on  the  resiUt  of  such  is 


(3.)  Where  any  of  the  property  to  be  acquired  by  the  oompany  is  to  be  taken  on 
lease,  this  section  shall  apply  as  if  the  expression  **  vendor ''  included  the  lessor, 
and  the  expression  **  purchase  money  "  included  the  oonsideration  for  the  lease,  and 
the  expression  **  sub-purchaser ''  included  a  sub-lessee. 

(4.)  This  section  shall  not  apply  to  a  circular  or  notioe  inviting  existing  memben 
or  debenture  holders  of  a  company  to  subscribe  for  further  shiures  or  debentures, 
but,  subject  as  aforesaid,  this  section  shall  apply  to  any  prospectus  whether  iasoed 
on  or  with  reference  to  the  formation  of  a  company  or  subsequently :  Provided  that— 

(a)  the  requirements  as  to  the  memorandum  of  association,  and  the  qualifioatioii, 

remuneration,  and  interest  of  direcftors,  the  names,  descriptions,  and 
addresses  of  directors  or  proposed  directors,  and  the  amount  or  estimated 
amount  of  preliminary  expenses,  shall  not  apply  in  the  case  of  a  prospectus 
published  more  than  one  year  after  the  date  at  whioh  the  oompany  is 
entitled  to  commence  business ;  and 

(b)  in  the  case  of  a  prospectus  published  more  than  one  year  after  the  date  at 

which  the  company  is  entitled  to  commence  business,  the  obligation  to 

disclose  aU  material  contracts  shall  be  limited  to  a  period  of  Hro  years 

immediately  preceding  the  publication  of  the  prospectus. 

(5.)  Any  condition  requiring  or  binding  an^  applicant  for  shares  or  debentures  to 

waive  compliance  with  any  requirement  of  this  section,  or  purporting  to  affect  him 

with  notioe  of  any  contract,  document,  or  matter  not  speoifioally  referred  to  in  the 

prospectus,  shall  be  void. 
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'  (6.)  Where  any  such  prospectus  as  is  mentioned  in  this  section  is  published  as  a 
newspaper  advertisement,  it  shall  not  be  necessary  to  specify  the  contents  of  the 
memorandum  of  association  or  the  signatories  thereto,  and  the  number  of  shares 
subscribed  for  by  them. 

(7.)  In  the  event  of  non-compliance  with  any  of  the  requirements  of  this  section, 
a  director  or  other  person  responsible  for  the  prospectus  shall  not  incur  any  liability 
by  reason  of  the  non-compliance,  if  he  proves  that — 

(a)  as  regards  any  matter  not  disclosed,  he  was  not  cognisant  thereof ;  or 

ib)  the  non-compliance  arose  from  an  honest  mistake  of  fact  on  his  part. 
Vovided  that  in  the  event  of  non-compliance  with  the  requirements  contained  in 
parag^ph  (m)  of  sub-section  (1)  of  this  section  no  director  or  other  person  shall 
mcur  any  liability  in  respect  of  such  non-compliance  unless  it  be  proved  that  he  had 
knowledge  of  the  matters  not  disclosed. 

(8.)  Nothing  in  this  section  shall  limit  or  diminish  any  liability  which  any  person 
may  incur  under  the  general  law  apart  from  this  section. 

11.  A  company  shall  not  prior  to  the  statutory  meeting  vary  the  terms  of  a  Bestriciion 
contract  referred  to  in  the  prospectus,  except  subject  to  the  approval  of  the  statutory  on  fdteration 
meeting.  of  terms 

Statutory  Meeting,  mentioned  in 

-  ^  prospectus. 

12. — (1.)  Every  company  Umited  bv  shares  and  registered  after  the  commence-  _. 
ment  of  this  Act  shall,  within  a  period  of  not  less  than  one  month  nor  more  than  ■''^t  statutory 
three  months  from  the  date  at  which  ihe  company  is  entitled  to  commence  business,  ™©®tmg  of 
hold  a  general  meeting  of  the  members  of  the  company,  which  shall  be  called  the  ^^V^^J* 
statutory  meeting. 

(2.)  The  directors  shall,  at  least  seven  days  before  the  day  on  which  the  meeting 
is  held,  forward  to  every  member  of  the  company  a  report  certified  by  not  less  than 
two  directors  of  the  company,  or,  where  there  are  less  than  two  directors,  by  the 
sole  director  and  manager,  stating : — 

(a)  the  total  number  of  shares  allotted,  distingfuishing  shares  allotted  as  fully  or 

partly  paid  up  otherwise  than  in  cash,  and  stating  in  the  case  of  shares 
partly  paid  up  the  extent  to  which  they  are  so  paid  up,  and  in  either  case 
the  consideration  for  which  they  have  been  allotted ; 

(b)  the  total  amount  of  cash  received  by  the  company  in  respect  of  such  shares, 

distinguished  as  aforesaid ; 

(c)  an  abstract  of  the  receipts  and  payments  of  the  company  on  capital  account  to 

the  date  of  the  report,  and  an  account  or  eetmiate  of  the  preliminary 
expenses  of  the  company ; 

(d)  the  names,  addresses,  and  descriptions  of  the  directors,  auditors  (if  any), 

manager  (if  any),  and  secretarv  of  the  company ;  and 

(e)  the  particulars  of  any  contract,  the  modification  of  which  is  to  be  submitted 

to  the  meeting  for  its  approval,  together  with  the  particulars  of  the  modi> 
fication  or  proposed  modification. 

(3.)  The  report  shall,  so  far  as  it  relates  to  the  shares  allotted  by  the  company, 
and  to  the  cash  received  in  respect  of  such  shares,  and  to  the  receipts  and  payments 
of  the  company  on  capital  account,  be  certified  as  correct  by  the  auditors,  if  any,  of 
the  company. 

(4.)  The  directors  shall  cause  a  copy  of  the  report,  certified  as  by  this  section 
required,  to  be  filed  with  the  registrar  forthwith  after  the  sending  thereof  to  the 
members  of  the  <x)mpany. 

(5.)  The  directors  shall  cause  a  list  showing  the  names,  descriptions,  and 
addresses  of  the  members  of  the  company,  and  the  number  of  shares  held  by  them 
respectively,  to  be  produced  at  the  commencement  of  the  meeting,  and  to  remain  open 
and  accessible  to  any  member  of  the  company  during  the  continuance  of  the  meeting. 

(6.)  The  members  of  the  company  present  at  the  meeting  shall  be  at  liberty  to 
discuss  any  matter  relating  to  the  formation  of  the  company,  or  arising  out  of  the 
report,  whether  previous  notice  has  been  given  or  not,  but  no  resolution  of  which 
notice  has  not  been  given  in  accordance  with  the  articles  of  association  may  be  passed. 

(7.)  The  meeting  may  adjourn  from  time  to  time,  and  at  any  such  adjourned 
meetmg  any  resolution  of  which  notice  has  been  given  in  accordance  with  the 
articles  of  association,  either  before  or  subsequently  to  the  former  meeting,  may  be 
passed,  and  the  adjourned  meeting  shall  have  the  same  powers  as  an  original  meeting. 

(8.)  If  default  is  made  in  Sing  su(^  report  as  aforesaid  or  in  holding  the 
statutory  meeting,  then,  at  the  expiration  of  fourteen  davs  after  the  last  day  on 
which  the  meetlDg  ought  to  have  been  held,  any  shareholder  may  petition  the 
Court  for  the  winding  up  of  the  company,  and  upon  the  hearing  of  the  petition 
the  Court  may  either  direct  that  the  company  be  wound  up,  or  give  directions  for 
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the  report  being  filed  or  a  meeting  being  held,  or  make  snoh  otber  order  as  may  be 
jnst,  and  may  order  that  the  costs  of  the  petition  be  paid  by  any  persons  who  in 
the  opinion  of  the  Court  are  responsible  for  the  default. 

13. — (1 .)  Notwithstanding  anything  in  any  regulations  of  a  company,  the  directors 
of  a  company  shall,  on  the  requisition  of  the  holders  of  notices  than  one-tenth  of  the 
issued  capital  of  the  company  upon  which  all  calls  or  other  sums  then  due  have  been 
paid,  form  with  proceed  to  conyene  an  extraordinary  general  meeting  of  the  company. 

(2.)  The  requisition  must  state  the  objects  of  the  meeting,  and  must  be  signed  by 
the  requisitionists  and  deposited  at  the  office  of  the  company,  and  may  ccmsist  at 
several  documents  in  like  form  each  signed  by  one  or  more  requisitionists. 

(3.)  If  the  directors  of  the  company  do  not  proceed  to  cause  a  meeting  to  be  held 
within  twenty-one  days  from  the  date  of  the  requisition  being  so  deposited,  the 
requisitionists,  or  a  majority  of  them  in  ralue,  may  themselyes  conyene  the  meeting, 
but  any  meeting  so  conyened  shall  not  be  held  after  three  months  from  tiie  date  of 
such  deposit. 

(4.^  If  at  any  such  meeting  a  resolution  requiring  confirmation  at  another 
meeting  is  passed,  the  directors  shall  forthwith  convene  a  further  extraordinary 
general  meeting  for  the  purpose  of  considering  the  resolution  and,  if  thought  fit,  ot 
confirming  it  as  a  special  resolution ;  and,  if  the  directors  do  not  conyene  the 
meeting  within  seven  days  from  the  date  of  the  passing  of  the  first  resolationf  the 
requisitionists,  or  a  majority  of  them  in  value,  may  themselves  convene  the  meeting. 

(5.)  Any  meeting  convened  under  this  section  by  the  requisitionists  shall  be 
convened  m  the  same  manner,  as  nearly  as  possible,  as  that  in  which  meetings  are 
to  be  convened  by  directors. 

Mortgagn  (md  Charges, 

14.— (1.)  Every  mortgage  or  charge  created  by  a  company  after  the  commence- 
ment of  this  Act  and  being  either — 

fa^  a  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of  debentures ;  o^ 

(b)  a  mortgage  or  charge  on  uncalled  capital  of  the  company ;  or 

(c)  a  mortgage  or  char^  created  or  evidenced  by  an  instrument  which,  if 

execute  by  an  individual,  would  require  registration  as  a  bill  of  sale ;  or 

(d)  a  floating  charge  on  the  undertaking  or  property  of  the  company, 

shall,  so  far  as  any  security  on  the  company's  property  or  undertakmg  is  thereby 
conferred,  be  void  against  the  liquidator  and  any  creditor  of  the  company,  unless 
filed  with  the  regibtrar  for  registration  in  manner  required  by  this  Act  within 
twenty-one  days  after  the  date  of  its  creation,  but  without  prejudice  to  any 
contract  or  obligation  for  repayment  of  the  money  thereby  secured. 

(2.)  Where  the  mortgage  or  charge  comprises  property  outside  the  United 
Kingdom,  it  shall,  so  far  as  that  property  is  concerned  be  sufficient  compliance  with 
the  requirements  of  this  section,  if  a  deed  purporting  to  specifically  charge  such 
property  be  reg^tered  notwithstanding  that  further  procee£ngs  may  be  necessary 
to  make  such  mortgage  or  charge  valid  or  effectual  according  to  the  law  of  im 
country  in  which  such  property  is  situate. 

(3.)  The  registrar  shall  keep,  with  respect  to  each  company,  a  register  in  the 
prescribed  form  of  all  such  mortgages  and  charges  created  by  the  company  after  the 
commencement  of  this  Act,  and  requiring  registration  under  this  section,  and  shall, 
on  payment  of  the  prescribed  fee,  enter  in  the  register,  with  respect  to  every  such 
mortgage  or  charge,  the  date  of  creation,  the  amount  secured  by  it,  short 
particulars  of  the  property  mortgaged  or  charged,  and  the  names  of  the  mortgagees 
or  persons  entitled  to  the  charge. 

(4.)  Provided  that  where  a  series  of  debentures  containing  any  diarge  to  the 
benent  of  which  the  debenture  holders  of  that  series  are  entitled  pari  passu  is 
created  by  a  company,  it  shall  be  sufficient  to  enter  on  the  register — 

faj  the  total  amount  secured  by  the  whole  series ;  and 

(b)  the  dates  of  the  resolutions  creating  the  series  and  of  the  covering  deed,  if 
any,  by  which  the  security  is  created  or  defined ;  and 

fc)  a  general  description  of  the  property  charged ;  and 

rd)  the  names  of  the  trustees,  if  an^,  for  the  debcaiture  holders. 

(6.)  Where  more  than  one  issue  is  made  of  debentures  in  the  same  series,  the 
company  may  require  the  reg^trar  to  enter  on  the  register  the  date  and  amount  of 
any  particular  issue,  but  an  omission  to  do  this  shall  not  affect  the  validity  of  the 
debentures  issued. 

(6.)  The  registrar  shall  give  a  certificate  under  his  hand  of  the  r^^tration  of  any 
mortgage  or  charge  registered  in  pursuance  of  this  section,  stating  the  amount 
thereby  secured  (which  certifioate  shall  be  conclusive  evidence  that  the  requirements 
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of  ihifl  section  as  to  registration  have  been  oomplied  -with],  and  the  oompany  shall 
cause  a  copy  of  the  certificate  so  given  to  be  endorsed  on  every  debenture  or  certificate 
of  debenture  stock  which  is  issued  by  the  oompany,  and  we  payment  of  -which  is 
secured  by  the  mortgage  or  charge  so  registered. 

(7.)  It  shall  be  the  duty  of  the  company  to  register  every  mortgage  or  charge 
created  by  the  company  and  requiring'  registration  under  this  section,  and  for  that 
purpose  to  supply  tne  registrar  with  tne  particulars  required  for  registration ;  but 
any  such  mortgage  or  charge  may  be  registered  on  the  application  of  any  person 
interested  therein. 

(8.)  The  register  kept,  in  pursuance  of  this  section,  of  the  mortgages  and  charges 
of  each  company  shall  be  open  to  inspection  by  any  person  on  payment  of  the 
prescribed  fee,  not  exceeding  one  shilling  for  each  inspection. 

(9.)  Every  company  shall  cause  a  copy  of  every  instrument  creating  any  mortg^age 
or  charge  requinng  registration  under  this  section,  to  be  kept  at  the  registered 
office  of  the  company,  and  to  be  open  to  inspection  by  the  members  and  oreditorB  of 
the  oompany  on  payment  of  such  fee,  not  exceeding  one  shilling  for  each  inspection, 
as  may  be  fixed  by  the  regulations  of  the  company.  Provided  that  in  the  case  of  a 
series  of  uniform  debentures  a  copy  of  one  such  debentare  shall  be  sufficient. 

15.  A  judge  of  the  High  Court,  on  being  satisfied  that  the  omission  to  register  Bectification 
a  mortgage  or  charge  within  the  time  required  by  this  Act,  or  the  omission  or  mis-  of  register, 
statement  of  any  particular  with  respect  to  any  such  mortgage  or  charge,  was 
accidental,  or  due  to  inadvertence  or  to  some  other  sufficient  cause,  or  is  not  of  a 

nature  to  prejudice  the  position  of  creditors  or  shareholders  of  the  company,  or  that 
on  other  grounds  it  is  just  and  equitable  to  g^nt  relief  may,  on  the  application  of 
the  oompany  or  any  person  interested,  and  on  such  terms  and  conditions  as  seem  to 
the  judg^  just  and  expedient,  order  that  the  time  for  registration  be  extended,  or, 
as  the  case  may  be,  that  the  onrntsion  or  misstatement  be  rectified. 

16.  The  registrar  may,  on  evidence  being  given  to  his  satisfaction  that  the  debt  Entry  of 
for  which  aoy  registered  mortgage  or  charge  was  g^ven  has  been  paid  or  satisfied,  satisfaction, 
order  that  a  memorandum  of  satisfaction  be  entered  on  the  register,  and  shall  if 

required  furnish  the  company  with  a  copy  thereof. 

17.  The  r^strar  shaU  keep  a  chronological  index,  in  the  prescribed  form  and  with  Index  to 
the  prescribed  particulars,  to  the  mortg^ag^  or  charges  reg^tered  under  this  Act.       reg^ters  of 

18.  If  any  company  makes  default  in  complying  with  the  requirements  of  this  mortgages 
Act  as  to  the  reg^tration  of  any  mortgage  or  charge  created  by  the  company,  the  and  cnarg^. 
company  and  every  director,  manag^er,   and  other  officer  of  the  company,  who 
knowingly  and  wilfully  authorised  or  permitted    such    default   shall,  without 

prejudice  to  any  other  liability,  be  liable  on  summary  conviction  to  a  fine  not  Penalties, 
exceeding  one  hundred  pounds ;  and  if  any  person  knowingly  and  wilfully  authorises 
or  permits  the  delivery  of  any  debenture  or  certificate  of  debenture  stock  required 
by  this  Act  to  be  registered,  without  a  copy  of  the  certificate  of  the  registrar  being 
endorsed  upon  it,  he  shall,  without  prejudice  to  any  other  liability,  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds. 

Annual  Summary. 

19. — (1.)  The  summary  mentioned  in  section  twenty-six  of  the  Companies  Act.  Annual 

1862,  shall  be  so  framed  as  to  distinguish  between  the  shares  issued  for  cash  and  summary, 

the  shares  issued  otherwise  than  for  cash  or  only  partiy  for  cash,  and  shall,  in  25  &  26  Vict, 

addition  to  the  particulars  required  by  tiiat  section  to  be  specified,  also  specify —  ^  gg 

(a)  the  total  amount  of  debt  due  from  the  oompany  in  respect  of  all  mortgages 

and  charges  which  require  regfistration  under  this  Act,  or  which  would 
require  such  registration  if  created  after  the  commencement  of  this  Act ;  and 

(b)  the  names  and  addresses  of  the  persons  who  are  the  directors  of  the  company 

at  the  date  of  the  summary. 

(2.)  The  list  and  summary  mentioned  in  the  said  section  twenty-six  must  be 
sigrned  by  the  manager  or  by  the  secretary  of  the  company. 

20.  Sections  forty- five  and  fortv-six  of  the  Companies  Act,  1862,  shall  apply  to  AiMndmentof 
companies  having  a  capital  divided  into  shares,  and  the  words  **  and  not  having  a  ^  *  ^^2s?ie. 
capita  divided  into  shares  "  in  those  sections  shall  be  repealed.  '    *  ^ 

AudU. 

81. — (1.)  Every  oompany  shall  at  each  annual  general  meeting  appoint  an  auditor  Appointment 
or  auditors  to  hold  office  until  the  next  annual  general  meeting.  oiauditors. 

(2.)  If  an  appointment  of  auditors  is  not  made  at  an  annual  general  meeting,  the 
Board  of  Tnie  may,  on  the  application  of  any  member  of  the  company,  appomt  an 
auditor  of  the  company  for  the  current  year,  and  fix  the  lemuneration  to  be  paid 
to  him  bj  tiie  oompany  for  his  servioee. 
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(3.)  A  director  or  officer  of  the  company  shall  not  be  capable  of  being  app<Mnt6d 
anditor  of  the  company. 

(4.)  The  first  auditors  of  the  company  may  be  appointed  by  the  direotoirs  before 
the  statutory  meeting,  and  if  so  appointed  shall  hold  office  until  the  first  annual 
general  meeting,  unless  previously  removed  by  a  resolution  of  the  shareholden  in 
general  meeting,  in  which  case  tiie  shareholders  at  such  meeting  may  appointauditors. 

(6.)  The  directors  of  a  company  may  fill  any  casual  vacancy  in  the  office  ci 
auditor,  but  while  any  such  vacancy  continues  the  surviving  or  continuing  auditor 
or  auditors,  if  any,  may  act. 

22.  The  remuneration  of  the  auditors  of  a  company  shall  be  fixed  by  the  company 
in  general  meeting,  except  that  the  remuneration  of  any  auditors  appointed  before 
the  statutory  meeting,  or  to  fill  any  casual  vacancy,  may  be  fixed  by  the  direotars. 

23.  Every  auditor  of  a  company  shall  have  a  right  of  access  at  all  times  to  the 
books  and  accounts  and  vouchers  of  the  company,  and  shall  be  entitled  to  require 
from  the  directors  and  officers  of  the  company  such  information  and  explanation  as 
may  be  necessary  for  the  performance  of  the  duties  of  the  auditors,  and  the  auditors 
shall  sig^  a  certificate  at  the  foot  of  the  balance  sheet  stating  whether  or  not  all 
their  requirements  as  auditors  have  been  complied  with,  and  sbUl  make  a  repwt  to 
the  shareholders  on  the  accounts  examined  by  them,  and  on  every  balance  sheet 
laid  before  the  company  in  g^eral  meeting  during  their  tenure  of  office ;  and  in 
eveiy  such  report  shall  state  whether,  in  their  opinion,  l^e  balance  ^eet  referred  to 
in  the  report  is  properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the 
state  of  the  company's  affairs  as  shown  by  the  books  of  the  company ;  and  Both. 
report  shsdl  be  read  before  the  company  in  general  meeting. 

Winding  up* 

24.  The  provisions  of  section  two  of  the  Joint  Stock  Companies  Arrangement 
Act,  1870,  shall  apply  not  only  as  between  the  company  and  uie  creditors,  or  any 
class  thereof,  but  as  between  the  company  and  the  members,  or  any  class  thefeof. 

25.  In  a  roluntair  winding-np  an  application  nnder  section  one  hundred  and 
thirty-eight  of  the  Companies  Act,  1862,  may  be  made  by  any  creditor  of  the 
company. 

Defunct  CompanieB, 

26. — (1.)  Where  a  company  is  being  wound  up  and  the  registrar  has  reasonable 
cause  to  believe  that  no  liquidator  is  acting,  or  that  the  affairs  of  the  company  are 
fully  wound  up,  and  the  returns  required  to  be  made  by  the  liquidator  have  not 
been  made  for  a  period  of  six  consecutive  months  after  notioe  by  the  registrar 
demanding  the  returns  has  been  sent  by  post  to  the  reg^istered  address  of  the 
company,  or  to  the  liquidator  at  his  last  Imown  place  of  business,  the  provisions  of 
section  seven  of  the  Companies  Act,  1880,  shall  apply  in  like  manner  as  if  the 
registrar  had  not  within  one  month  after  sending  the  second  letter  therein  mentioned 
received  any  answer  thereto. 

(2.)  In  subsection  five  of  the  said  section  seven,  after  the  words  "  or  member," 
in  each  place  where  they  occur,  shall  be  inserted  the  words  <*or  creditor,"  and  in 
the  same  subsection,  after  the  word  "  operation,"  the  words  "  or  otherwise  "  shall 
be  substituted  for  the  word  '*  and." 

CompanUs  limited  by  Guarantee, 

27. — (I.)  A  company  limited  by  guarantee  shall  not  be  capable  of  having  a 
capital  divided  into  shares,  unless  uie  memorandum  of  association  so  provides,  and 
specifies  the  amount  of  its  capital  (subject  to  increase  or  reduction  in  accordance  with 
the  Companies  Aots^  and  the  number  of  shares  into  which  the  capital  is  divided. 

(2.)  Every  provision  in  any  memorandum  or  articles  of  association  or  resolution 
of  a  company  (whether  limited  by  guarantee  or  otherwise)  purporting  to  divide  Uie 
undertalong  of  the  company  into  shares  or  interests  shall  for  the  purposes  of  this 
section  be  treated  as  a  provision  for  a  capital  divided  into  shares,  notwithstanding  that 
the  nominal  amount  or  number  of  the  shares  or  interests  is  not  specified  thereby. 

(3.)  In  the  case  of  a  company  limited  by  guarantee  and  not  having  a  capital 
divided  into  shares,  every  provision  in  the  memorandum  or  articles  of  association  or 
in  any  resolution  of  the  company  purporting  to  give  any  person  a  right  to  partita- 
'  pate  m  the  divisible  profits  of  the  company  otherwise  than  as  a  memb^  shall  be  void. 

(4.^  This  section  shall  apply  only  to  companies  registered  after  the  commencement 
of  this  Act. 

False  Statements, 

28.  If  any  person  in  any  return,  report,  certificate,  balance  sheet,  or  other 
document,  required  by  or  for  the  purposes  of  this  Act,  wUf ullj  makes  a  statement 
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fako  iu  any  material  partioulaTf  knowing  it  to  be  false,  he  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  liable  on  conviction  on  indictment  to  imprisonment  for 
a  term  not  exceeding  two  years,  with  or  without  hard  labour,  ana  on  summary 
conviction  to  imprisonment  for  a  term  not  exceeding  four  months,  with  or  without 
hard  labour,  and  in  either  case  to  a  fine  in  lieu  of  or  in  addition  to  such  imprison- 
ment as  aforesaid :  JEVovided  that  the  fine  imposed  on  summary  conviction  shall  not 
exceed  one  hundred  pounds. 

Conversum  of  Stock  into  Shares, 

29.  Every  company  limited  by  shares,  and  which  has  in  pursuance  of  the  Com- 
panies Act,  1862,  converted  any  portion  of  its  shares  into  stock,  may  so  far  modify 
the  conditions  in  its  memorandum  of  association,  if  authorized  to  do  so  by  its 
articles  as  originally  framed  or  as  altered  by  special  resolution  in  manner  provided 
in  the  Corop^es  Act,  1862,  as  to  reconvert  such  stock  into  paid-up  shares  of  any 
denomination. 

Supplemental, 

30.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  *' Companies  Acts"  meians  the  Companies  Act,  1862,  and  the 

Acts  amending  the  same ; 
The  expression  *<  company  "  means  a  company  registered  under  the  Companies 

Acts; 
The  expression  '^director*'  includes  any  person  occupying  the  position  of 

director,  by  whatever  name  called ; 
The  expression  "  reg^istered  '*  means  registered  under  the  Companies  Acts ; 
The  expression  *'  prescribed  "  means  prescribed  by  the  Board  of  Trade ; 
The  expression  '* prospectus"  means  any  prospectus,  notice,  circular,  adver- 
tisement, or  other  mvitation,  offering  to  the  public  for  subscription  or 
purchase  any  shares  or  debentures  of  a  company ; 
The  expression  **  debenture  "  includes  debenture  stock ; 
Other  expressions  have  the  same  meanings  as  in  the  Companies  Act,  1862. 
81.  This  Act  shall,  except  as  otherwise  expressed,  apply  to  every  company, 
whether  formed  before  or  after  the  commencement  of  this  Act. 

8d.  The  Companies  f  Winding-up)  Act,  1890,  and  this  Act,  shall  have  effect  as 
part  of  the  Companies  Act,  1862 ;  bat  nothing  in  this  section  shall  be  construed  as 
extending  the  Companies  (Windinff-up)  Act,  1890,  to  Scotland  or  Ireland. 

33. — (1.)  Section  twenty-five  of  the  Companies  Act,  1867,  and  the  other  enact- 
ments mentioned  in  the  sohednle  to  this  Act,  to  the  extent  specified  in  the  third 
column  of  that  schedule,  are  hereby  repealed. 

(2.)  No  proceedings  under  section  twenty-five  of  the  Companies  Act,  1867,  shaU 
be  commenced  after  the  commencement  of  this  Act. 

34.  This  Act  shiUl  apply  to  Scotland,  subject  to  the  following  provisions  and 
modifications : — 

i\.)  *'  Solicitor  of  the  High  Court "  shaU  mean  enrolled  law  agent ; 

(2.)  The  provisions  of  th^  Act  with  respect  to  the  registration  of  mortgages  and 

charge  shall  not  apply  to  companies  registered  in  Scotland ; 
(3.)  All  prosecutions  for  offences  or  fines  shall  be  at  the  instance  of  the  Lord 

Advocate  or  a  procurator  fiscal  as  the  Lord  Advocate  may  direct. 

35.  This  Act  shall,  except  as  otherwise  expressed,  come  into  operation  on  the 
first  <lay  of  January  one  thousand  nine  himdred  and  one. 

36.  This  Act  may  be  cited  as  the  Companies  Act,  1900,  and  may  be  cite4  with 
the  Companies  Acts,  1862  to  1898. 

SCHEDULE. 

EVAOnCEiraS  BEPBALSD. 


Conversion  of 

stock  into 

shares. 

26  &  26  Vict. 

0.89. 


Definitions. 


Application 
of  Act. 
Omstraction  of 
63  &  M  Vict. 
0.  68  and  of  Act. 

Repeal. 


Application 
to  Scotland. 


Commence- 
ment. 

Short  title. 


Section  33. 


Searion  and  Chapter. 

Short  Title. 

Bztentof  Bepeal. 

25  &  26  Vict.  c.  89.. 

The  Companies  Act, 

Section  eighteen,  from  <<  A  certificate  " 

1862. 

to  the  end  of  the  section. 
In  sections  forty-five  and  forty-six,  the 

words   "and   not  having  a  capital 

divided  into  shares." 
Section  one  hnndred  and  ninetv-two. 
Sections  twenty-five  thirty-eight  and 

30  &  31  Vict.  0.131.. 

The  Companies  Act, 

1867. 

thirty-nine. 
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(B.)— Rules  and  Orders. 


COMPANIES  WINDING-UP  EULES,  1903. 

GENERAL  RULES  MADE  PURSUANT  TO  SECTION  26  OP  THE 

COMPANIES  (WINDING-UP)  ACT,  1890,  AND  THE 

JUDICATURE  ACT,  1881. 

PBELXlCmABT  (p.  11). 

Applicatioii  1.  Subject  to  the  limitation  hereinafter  mentioned  these  Roles  shall  apply  to  the 

of  Eulea.  proceeding^  in  every  winding-up  under  the  Acts  of  a  company  which  shall  com- 

mence on  and  after  the  date  on  which  these  Rules  come  into  operation,  and  thej* 
shall  also,  so  far  as  practicable,  and  subject  to  any  general  or  special  order  of  the 
Court,  apply  to  all  proceedings  which  shall  be  taken  or  instituted  after  the  said 
date,  in  the  winding-up  of  a  company  which  conmienced  on  or  after  the  first  daj 
of  January,  1891.  Rules  which  from  their  nature  and  subject-matter  are,  or  whi<m 
by  the  head  lines  above  the  group  in  which  they  are  contained  or  by  their  tenns  are 
made  applicable  only  to  the  proceedings  in  a  winding-up  by  the  Oourt,  shall  not 
apply  to  the  proceedings  in  a  voluntary  winding-up,  or  winding-up  under  the 
supervision  of  the  Court. 

Interpretation  3.  In  the  Rules,  unless  the  context  or  subject-matter  otherwise  requires  :— 

of  tonna.  «« ^he  Acts  "  means  the  Companies  Acts,  1862  to  1900. 

P*  W  **The  Act  of  1890  "  means  the  Companies  (Winding-up^  Act,  1890. 

"  The  company  "  means  a  company  which  is  being  wouna  up,  or  against  which 
proceedings  to  have  it  wound  up  have  been  oomraenoed. 

"  Court  "  means  the  Court  which  has  jurisdidtion  to  wind  up  the  company. 

**  Creditor  *'  includes  a  corporation,  and  a  firm  of  creditors' In  partiiersnip. 

**  Gazetted**  means  publiMhed  in  the  London  GazttU, 

'*  Judge  '*  means  in  the  High  Court  the  judge  who  for  the  time  being  exercises 
the  jurisdiction  of  the  High  Court  to  wind  up  companies,  and  in  anj 
other  Court  the  judge  thereof,  or  officer  who  exercises  the  powers  of  the 
judge  thereof. 

<  <  Liqmdator ' '  includes  an  official  receiver  when  acting  as  licmidator. 

<<  Official  Receiver*'  includes  any  officer  appointed  by  the  Board  of  Trade  to 
discharge  the  duties  of  official  receiver  under  the  Acts. 

''Palatine  Court "  means  one  of  the  Chancery  Courts  of  the  counties  Palatine 
of  Lancaster  and  Durham. 

*'  Proceedings  **  means  the  proceedings  in  the  winding-up  of  a  company  under 
the  Acts  and  Rules. 

'^Registrar  *'  means  in  the  High  Court  any  of  the  registrars  in  bankruptcy  of 
the  High  Court,  and  any  person  who  shall  be  appointed  to  fill  the  office 
of  registrar  under  these  Rules,  and  where  a  winding-up  of  a  company 
is  in  Sie  district  registry  of  Liverpool  or  Manchester  means  the  district 
registrar ;  and  in  a  County  Court,  where  there  are  joint  regiatraxB  means 
either  of  such  registrars,  or  a  deputy  registrar,  and  in  any  Court  other 
than  the  High  Court,  means  the  officer  of  the  Court  whose  dutr  it  is  to 
exercise  in  relation  to  a  winding-up  the  functions  which  in  the  ISgh 
Court  are  exercised  by  a  re^trar  or  master. 

"  Rules**  means  these  Rules,  and  mdudes  the  prescribed  forms. 

''  Sealed  *'  means  sealed  with  the  seal  of  the  Court. 

''  Taxing  Officer  "  means  the  officer  of  the  Court  whoso  duty  it  is  to  tax  costs 
in  the  proceedings  of  the  Oourt  under  its  ordinary  jurisdiction. 
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8.— (1.)  The  forms  in  the  Appendix,  where  spplicahle,  and  where  they  are  not  U*®**''?"""^ 
applicable  forms  of  the  like  character,  with  such  yariations  as  circumstances  may  -^PP^^^ix. 
require,  shall  be  used.    Where  such  forms  are  applicable  any  costs  occasioned  by  P*  •^ 
the  use  of  any  other  or  more  prolix  forms  shall  be  borne  by  or  disallowed  to  the  party 
using  the  same,  unless  the  Court  shall  otherwise  direct. 

(2.)  Provided  that  the  Board  of  Trade  may  from  time  to  time  alter  any  forms 
which  relate  to  matters  of  an  administratiYe  and  not  of  a  judicial  character,  or  sub- 
stitute new  forms  in  h'eu  thereof.  Where  the  Board  of  IVade  alters  any  form,  or 
subetitntes  any  new  form  Sn  lieu  of  a  form  prescribed  by  these  Rules,  such  altered 
or  substituted  form  shall  be  published  in  the  London  Gazette. 

CoxTBT  A2n)  Chahbbbs  (p.  87). 

4. — (1.)  All  proceedings  in  the  winding-up  of  companies  in  the  High  Court  Office  of 
shall  from  time  to  time  be  attached  to  one  or  more  of  the  registrars,  who  shall,  reffistrarin 
together  with  the  necessary  clerks  and  officers,  and  subject  to  the  Acts  and  Rules,   ^^'^  Comt. 
act  under  the  general  or  special  directions  of  the  judge.  ?•  ^*^ 

(2.)  Evei^  other  registrar  may  act  for  and  in  place  of  such  registrar  as  above 
mentioned  in  all  proceedings  tmder  the  Acts  and  Rules,  including  the  holding  of 
public  examinations,  and  when  so  acting  such  other  registrar  shall  be  deemed  to  be 
the  registrar  for  the  purposes  of  the  Acts  and  Rules. 

(3.)  In  every  cause  or  matter  within  the  jurisdiction  of  the  judge,  whether  by  p.  40 
virtue  of  the  Acts,  or  by  transfer,  or  otherwise,  the  registrar  shall,  in  addition  to 
his  powers  and  duties  under  the  Rules,  have  all  the  powers  and  duties  of  a  master, 
registrar,  or  taxing  master. 

5. — (1 .)  The  following  matters  and  applications  in  the  High  Court  shall  be  heard  Matters  in  High 
before  the  judge  in  open  Court : —  Conrt  to  be 

f^\  T>^4^*trs'na  heard  id  Court 

fa)  Petitions.  andChambere. 

(b)  Appeals  to  the  High  Court  from  the  Board  of  Trade  and  from  the  official       ov 

receiver  when  acting  as  official  receiver  and  not  as  liquidator.  ^' 

(e)  Applications  by  the  Board  of  Trade  under  section  15  of  the  Act  of  1890. 

(d)  Applications  for  the  oonmiittal  of  any  person  to  prison  for  contempt. 

{e)  Suon  matters  and  applications  as  the  judge  may  from  time  to  time  by  any 
general  or  special  orders  direct  to  be  heard  before  him  in  open  Court. 

(2.)  Examinations  of  persons  summoned  before  the  High  Court  under  section  115  P*  ^85 
of  the  Companies  Act,  1862,  shall  be  held  in  Court  or  in  Chambers  as  the  Court  shall 
direct. 

(3.)  Every  other  matter  or  application  in  the  High  Court  under  the  Acts  to  which 
the  Rules  apply  may  be  heard  and  determined  in  (Cambers. 

6. — (1.)  In  Courts  other  than  the  High  Court  the  following  matters  and  applica-  ProceedlngB  in 
tions  to  the  Court  shall  be  heard  in  open  Court : —  Courto  otjer 

(«)  Petitions.  .  "^  J^HMjh 

{b)  Public  examinations.  _   ^ 

(e)  Applications  under  section  167  of  the  Companies  Act,  1862.  ^' 
(d)  Applications  to  rectify  the  reg^ister. 

ie)  Appeals  from  the  official  receiver  and  Board  of  Trade. 

(/)  Appeals  from  any  decision  or  act  of  the  liquidator. 

\a)  Applications  relating  to  the  admission  or  rejection  of  proofs. 

Th)  Proceedings  under  section  10  of  the  Act  of  1890. 

(2.)  Any  other  matter  or  application  may  be  heard  and  determined  in  Chambers 

7.  Subject  to  the  provisions  of  the  Acte  and  Rules  in  every  Court : —  Applications  ia 

(1.)  The  registrar  may  under  the  general  or  special  directions  of  the  judge  hear  ChMabera. 

and  determine  any  application  or  matter  which  under  the  Acts  and  Rules  P*  •" 

may  be  heard  and  determined  in  Chambers. 
(2.)  Any  matter  or  application  before  the  registrar  nuw-  at  any  time  be  adjourned 

hy  him  to  be  heard  before  the  judge  either  in  Chambers  or  in  Court. 
(3.)  Any  matter  or  application  may,  if  the  judg^  or  as  the  case  may  be,  the 

registrar,  thinks  fit  be  adjourned  from  Chambers  to  Court,  or  from  Court 

to  Chambers. 

8. — (1.)  Every  application  in  Court  other  than  a  petition,  shall  be  made  by  Motions  and 
motion,  notice  of  which  shall  be  served  on  every  person  against  whom  an  order  is  summonses, 
sought,  or  who  is  affected  by  the  application,  not  less  than  two  dear  days  before  the  p.  87 
day  named  in  the  notice  for  hearing  the  motion,  which  day  must  be  one  of  the  days 
appointed  for  the  sitting^  of  the  Court. 

(2.)  Every  application  in  Chambera  shall  be  made  by  saminonB,  which,  unless  p.  89 
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otherwise  ordered  shall  be  serred  on  eyery  person  against  whom  an  order  is  songht, 
and  shall  require  the  person  or  persons  to  whom  the  simimons  is  addre^ied  to  attend 
at  the  time  and  place  named  in  the  summons. 

Place  of  sittiDgr        9.  Subject  to  the  orders  of  ihe  Lord  Chancellor  the  place  of  sitting  of  each 
of  County  Court.  County  Court  having  jurisdiction  under  the  Acts  shall  for  the  purposes  of  such 
jurisdiction,  be  the  town  and  plaoe  in  which  the  Court  holds  its  sittingB  for  the 
general  business  of  the  Court,  imder  the  Coimty  Courts  Acts. 

10.  Subject  to  the  provisions  of  the  Acts,  the  times  of  the  sitting  of  each  Court, 
other  than  the  High  Court  in  matters  of  the  winding-up  of  oompanies  shaU  be  those 
which  are  appointed  for  the  transaction  of  the  general  business  of  the  Court, 
unless  the  judge  of  any  such  Court  shall  otherwise  order. 


Times  for 
holding  Courts 
other  than  the 
High  Court. 


Title'of 
proceedings. 
p.  81 


Written  or 
printed 
proceedings. 
p.  85 

Process  to  be 
sealed. 

p.  41 

ibsneof 
summonses. 
p.  88 


Orders. 


File  of  pro- 
ceedings in  I 
of  registrar 
(High  Court). 

pp.  88,  166 

File  of  pro- 


Courts  other 
than  High 
Court. 

pp.  84,  168 

Office  copies, 
pp.  44,  176 


Tnspectio& 
of  me. 

pp.  84,  166 


PBOCBEDiKas  (p.  81  et  seg.). 

11.— (1.)  Every  proceeding  in  a  windiDg-up  matter  shall  be  dated,  and  shall 
with  any  necessary  additions,  be  intituled  as  follows : — 
In  the  Coubt 

CoHPANiES  (WnroiNG-Up) 
In  the  Matter  of  the  Companies  Acts  1862  to  1900. 
with  the  name  of  the  matter  to  which  it  relates.    Numbers  and  dates  may  be 
denoted  by  figures. 

(2.)  The  first  proceeding  in  every  winding-up  matter  shall  have  a  distinctive 
number  assigned  to  it  in  the  office  of  the  registrar,  and  all  proceedings  in  any 
matter  subsequent  to  the  first  proceeding  shall  bear  the  same  number  as  the  first 
proceeding. 

12.  All  proceedings  shall  be  written  or  printed,  or  partly  written  or  partly 
printed  on  paper  of  tne  size  of  13  iu.  in  length  and  8  in.  in  breadth,  or  thereabouts, 
and  must  have  a  stitching  margin ;  but  no  objection  shall  be  allowed  to  any  proof 
or  affidavit  on  accoimt  only  of  its  being  written  or  printed  on  paper  of  other  size. 

IS.  All  orders,  summonses,  petitions,  warrants,  process  of  auy  kind  (indudiDg 
notices  when  issued  by  the  Court)  and  office  copies  in  any  winding-up  matter  shaU 
be  sealed. 

14.  Every  summons  in  a  winding-up  matter  in  the  High  Court  shall  be  prepared 
by  the  appUoant  or  his  solicitor,  and  issued  from  the  office  of  the  reg^istrar.  A 
sununons,  when  sealed,  shall  be  deemed  to  be  issued.  The  person  obtaining  the 
summons  shall  leave  in  the  registrar's  office  a  duplicate  which  shall  be  stamped 
with  the  prescribed  stamp  and  med. 

15.  Every  order,  whether  made  in  Court  or  in  Chambers  in  the  winding-up  of  a 
company  shall  be  d^wn  up  b^  the  registrar,  unless  in  any  prooeediog,  or  classes  of 
proceedings,  the  judge  or  registrar  who  makes  the  order  shall  direct  that  no  order 
need  be  drawn  up.  Where  a  direction  is  given  that  no  order  need  be  drawn  up,  the 
note  or  memorandum  of  the  order,  signed  or  initialled  by  the  judge  or  the  registrar 
making  the  order,  shall  be  sufficient  evidence  of  the  order  havmg  been  made. 

16.  All  petitions,  affidavits,  summonses,  orders,  proofs,  notices,  depositions,  billfl 
of  costs,  and  other  proceedings  in  the  High  Court  in  a  winding-up  matter  shall  be 
kept  and  remain  of  record  in  the  office  of  the  registrar  and,  subject  to  the  directions 
of  the  Court,  shall  be  placed  in  one  continuous  file,  and  no  proceeding  in  any 
winding-up  matter  shall  be  filed  in  the  Central  Office. 

17.  In  Courts  other  than  the  High  Court  a  file  of  proceedings  in  every  winding- 
up  niatter  shall  be  kept  on  which,  subject  to  the  directions  of  the  Court,  ^ 
petitions,  affidavits,  summonses,  orders,  proofs,  notices,  depositions,  and  other 
proceedings  in  the  matter  shall  be  placed  and  remain  of  record  as  far  as  possible  in 
continuous  order. 

18.  In  every  Court  all  office  copies  of  petitions,  affidavits,  depositions,  papers  and 
writings,  or  any  parts  thereof,  required  hjr  any  liquidator,  oontributoiv,  creditor, 
officer  of  a  company,  or  other  person  entitled  thereto,  shall  be  provided  by  the 
registrar,  and  shall,  except  as  to  figures,  be  fairly  written  out  at  length,  and  be 
sealed  and  delivered  out  without  any  unnecessary  delay,  and  in  the  order  in  which 
they  shall  have  been  bespoken. 

19.  Every  person  who  has  been  a  director  or  officer  of  a  company  whidi  is  bdng 
wound  up,  and  every  duly  authorised  officer  of  the  Board  of  Trade,  shall  be  entitled, 
free  of  charge,  and  every  oontributory  and  every  creditor  whoee  claim  or  proof  has 
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been  admitted,  shall  be  entitled  on  payment  of  a  fee  of  one  ahilling^  for  eaoh  hour  or 
part  of  an  hour  oocnpied,  at  all  reasonable  times,  to  inspect  the  fie  of  proceedings 
and  to  take  copies  or  extracts  from  anj  document  therein,  or  to  be  furnished  wiui 
such  copies  or  extracts  at  a  rate  not  exceeding  fourpence  per  foUo  of  seyentj-two 
words. 

20.  Where,  in  the  exercise  of  their  functions  under  the  Acts  or  Rules,  the  Board  "Cse  of  ffle  by 
of  Trade  or  the  official  receiver  requires  to  inspect  or  use  the  file  of  proceedings  the  ]^"ffll|Lj'*^® 
registrar  shall  (unless  the  file  is  at  the  time  required  for  use  in  Court  or  by  hmi)  on  receiver, 
request,  transmit  the  file  of  proceeding^  to  the  Board  of  Trade  or  official  receiver,  as  pp^  84*  201 
the  case  may  be.  ^^'      ' 

21.  Every  officer  of  a  Court  who  shall  receive  any  document  to  which  an  adhesive  I>efaoement  of 
stamp  shall  be  affixed,  shall  ioimediately  upon  receipt  of  the  document  deface  the  "^^^P** 
stamp  thereon,  in  the  High  Court  by  perforation,  or  in  such  manner  as  the  P*  ^ 
Commissioners  of  Inland  Revenue  may  from  time  to  time  direct,  and  in  any  other 

Court  by  writing  partly  on  the  stamp  and  partly  on  the  document  the  name  of  the 
matter,  or  in  sndi  other  manner  as  the  Commissioners  of  Inland  Revenue  may  from 
time  to  time  direct,  and  no  such  documents  shall  be  filed  or  delivered  until  the 
stamp  thereon  shall  have  been  defaced  in  manner  aforesaid ;  and  it  shall  be  the 
duty  of  the  party  presenting  or  receiving  such  document  to  see  that  the  defacement 
hereby  prescribed  has  been  duly  made. 

Sebteob  and  ExBOunoN  or  Pboobss  ajstd  Eitfobceicbitt  of  Osdbbs  (pp.  186,  565). 

22.— (1.)  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Court  to  serve  Duties  of  baOiff 
such  orders,  summonses,  petitions,  and  notices  as  the  Court  may  require  him  to  *n  County  Court, 
serve  ;  to  execute  warrants  and  other  process ;  to  attend  any  sittings  of  the  Court  pp.  41,  186 
(but  not  sittings  in  Chambers) ;  and  to  do  and  perform  all  such  things  as  may  be 
required  of  him  by  the  Court. 

(2.)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  be  served  by  a  bailiff  or  officer  of  the  Court  whidi  is  not  specially  by 
the  Acts  or  Rules  required  to  be  so  served,  unless  the  Court  in  any  particular 
proceeding  by  order  specially  so  directs. 

28. — (1.)  All  notices,  summonses,  and  other    documents  other  than  those  of  Service, 
which  personal  service  is  required,  may  be  sent  by  prepaid  post  letter  to  the  last  Imown  pp.  41,  186 
address  of  the  person  to  be  served  therewith ;  and  the  notice,  summons,  or  document 
shall  be  considered  as  served  at  the  time  that  the  same  ought  to  be  delivered  in  the 
due  course  of  post  by  the  post  office,  and  notwithstanding  the  same  may  be 
returned  by  the  post  office. 

(2.)  No  service  shall  be  deemed  invalid  by  reason  that  the  name,  or  any  of  the 
names  other  than  the  surname  of  the  person  to  be  served,  has  been  omitted  from  the 
document  containing  the  person's  name,  provided  that  the  Court  is  satisfied  that  in 
other  respects  the  service  of  the  document  has  been  sufficient. 

24.— (1.)  Every  order  of  a  Court  having  jurisdiction  to  wind  up  a  company.  Enforcement 
made  in  the  exercise  of  the  powers  conferred  by  the  Acts  and  Rules,  may  be  o'  orders, 
enforced  by  such  Court  as  if  it  were  a  judgment  or  order  of  the  Court  made  in  the  p.  41 
exercise  of  its  ordinary  jurisdiction. 

(2.)  Every  such  order  of  a  County  Court,  and  every  process  issued  therein  may  be 
enforced,  executed,  and  dealt  with  not  only  by  such  Court,  but  by  any  Coimty 
Court,  whether  such  County  Court  has  or  has  not  jurisdiction  to  wind  up  a 
company,  as  if  such  order  or  process  were  made  or  issued  for  the  enforcement  of  a 
judgment  or  order  made  by  such  last  mentioned  Court  in  the  exercise  of  its  ordinary 
jur^iction. 

Pbtition  (p.  47  et  seq.), 

25.  Every  ]^tition  for  the  winding-up  of  a  company  by  the  Court,  or  subject  Form  of 
to  the  supervision  of  the  Court,  shall  be  in  the  Forms  Nos.  4  and  6  in  the  Appendix,  petition, 
with  such  variations  as  circumstances  may  require. 

26.  A  petition  shall  be  presented  at  the  office  or  chambers  of  the  registrar,  who  Pretentation 
shflJl  appoint  the  time  and  place  at  which  the  petition  is  to  be  heard.    Notice  of  the  ^  petition, 
time  and  place  appointed  tor  hearing  the  petition  shall  be  written  on  the  petition  P>  71 

and  sealed  copies  thereof,  and  the  registrar  may  at  any  time  before  the  petition  has 
been  advertised,  alter  the  time  appointed,  and  fix  another  time. 

27.  Every  petition  shall  be  advertised  seven  dear  days  before  the  hearing,  as  Advertisement 
follows : —  of  petition. 

(I.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall  be  no  such  p.  90 
offioe,  then  whose  principal  or  If^t  known  principal  place  of  business  is  or 
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Appendix  B. 


Service  of 
petition. 

p.  92 


Verification  of 
petition. 

p.  98 


Copy  of  petition 
to  oe  furnished 
to  creditor  or. 
contributory. 

p.  78 


Appointment 
of  provisional 
liquidator. 

p.  145 


was  situate  within  ten  miles  of  the  principal  entrance  of  the  Royal  Goorta 
of  Justice,  once  in  the  London  Gazette,  and  once  at  least  in  one  London  daily 
morning  newspaper,  or  in  such  other  newspaper  as  the  Court  directs. 

(2.)  In  the  case  of  any  other  company,  once  in  the  London  Gazettef  and  once  at 
least  in  one  local  newspaper  circulating  in  the  district  where  the  regis- 
tered office,  or  principal  or  last  known  place  of  husinoss,  as  the  case  may 
be,  of  such  company  is  or  was  situate,  or  ia  such  other  newspaper  as  shall 
be  directed  by  the  Court. 

(3.)  The  advertisemeut  shall  state  the  day  on  which  the  petition  was  presented, 
and  the  name  and  address  of  the  petitioner,  and  of  his  solicitor  and  London 
agent  (if  any),  and  shall  contain  a  note  at  the  foot  thereof,  stating  that 
any  person  who  intends  to  appear  on  the  hearing  of  the  petition,  either  to 
oppose  or  support,  must  send  notice  of  his  intention  to  the  petitioner,  or  to 
his  solicitors  or  London  agent,  within  the  time  and  manner  prescribed  by 
Rule  33,  and  an  adyertisement  of  a  petition  for  the  winding-up  of  a  oompeny 
by  the  Court  which  does  not  contain  such  a  note  shall  be  de^nod 
irregxdar. 

28.  Every  petition  shall,  unless  presented  by  the  company,  be  served  at  the  regis- 
tered office,  if  any,  of  the  company,  and  if  there  is  no  registered  office,  then  at  the 
principal  or  last  known  principal  place  of  business  of  the  company,  if  an^  such  can 
be  found,  upon  any  member,  officer,  or  servant  of  the  company  there,  or  in  case  no 
such  member,  officer,  or  servant  can  be  found  there,  then  by  being  left  at  such 
registered  office  or  principal  place  of  business,  or  by  being  served  on  such  member 
or  members  of  the  company  as  the  Court  may  direct ;  and  where  the  company 
is  being  wound  up  voluntarily,  shall  also  be  served  upon  the  liquidator  (if  any) 
appointed  for  the  purpose  of  winding-up  the  affairs  of  the  company. 

29.  Every  petition  for  the  winding-up  of  a  company  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  shall  be  verified  by  an  affidavit  referring  thereto. 
Such  affidavit  shall  be  made  by  the  petitioner,  or  by  one  of  the  petitioners,  if  more 
than  one,  or,  in  case  the  petition  is  presented  by  a  corporation,  by  some  director, 
secretary,  or  other  principal  officer  thereof,  and  shall  be  sworn  after  and  filed  within 
four  days  after  the  petition  is  presented,  and  such  affidavit  shall  be  sufficient  priwU 
facie  evidence  of  the  statements  in  the  petition. 

80.  Every  contributonr  or  creditor  of  the  company  shall  be  entitled  to  be  for- 
nishedy  by  the  solicitor  oi  the  petitioner,  with  a  copy  of  the  petition,  within  24  hours 
after  requiring  same,  on  paying  the  rate  of  4rf.  per  folio  of  72  words  for  sndi 
copy. 

Official  Reoeiveb  as  Pbovisional  LioumATOB  (p.  144). 

81. — (I.)  After  the  presentation  of  a  petition,  upon  the  application  of  a  creditor, 
or  of  a  contributory,  or  of  the  company,  and  upon  proof  by  affidavit  of  sufficient 
grounds  for  the  appointment  of  the  official  receiver  as  provisional  liquidator,  the 
Court,  if  it  thinks  fit,  and  upon  such  terms  as  in  the  opinion  of  the  Court  shall 
be  just  and  necessary,  may  nmke  the  appointment. 

(2.)  The  order  appointing  the  official  receiver  to  be  provisional  liquidator  shall 
bear  the  number  of  the  petition,  and  shall  state  the  natcire  and  a  short  description  of 
the  propei-ty  of  which  the  official  receiver  is  ordered  to  take  possession,  and  the 
duties  to  be  performed  by  the  official  receiver. 

(3.)  Subject  to  any  order  of  the  Court,  if  no  order  for  the  winding-up  of  the 
company  is  made  upon  the  petition,  or  if  an  order  for  the  windingf-up  of  the 
company  on  the  petition  is  rescinded,  or  if  all  proceedings  on  the  petition  are 
stayed,  the  official  receiver  as  provisional  liquidator  shall  be  entitled  to  be  paid,  out 
of  the  property  of  the  company,  all  the  costs,  charge,  and  expenses  properly 
incurred  by  him  as  provisional  liquidator,  including  the  fees  payable  to  the  Board 
of  Trade  under  the  scale  of  fees  in  force  for  the  time  being,  and  may  retain  out  of 
such  property  the  amounts  of  such  costs,  charges,  expenses,  and  fees. 


Attendance 
bcf  ure  hearing 
to  fihow  oompu- 
ance  with  luies. 


p.  107 


Hbabino  of  Petitions  Ain>  Obdsbs  kadb  tbxbson  (p.  98). 

82.  After  a  petition  has  been  presented,  the  petitioner,  or  hin  solicitor,  shall,  en 
a  day  to  be  appointed  by  the  registrar,  attend  before  the  registrar  and  satiiify  him 
that  the  petition  has  been  duly  advertised,  that  the  prescribed  affidavit  verifying 
the  statements  therein,  and  the  affidavit  of  service  (if  any)  have  been  duly  filed,  and 
that  the  provisions  of  the  rules  as  to  petitions  for  winding-up  companies  have  been 
duly  complied  with  by  the  petitioner.    No  order  for  the  winding-up  of  a  company 
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shall  be  made  on  the  petition  of  any  petitioner  who  has  not,  prior  to  the  hearing  of 
the  petition,  attended  before  the  registrar  at  the  time  appointed,  and  satisfied  him 
in  manner  required  by  this  role. 

33.  Every  person  who  intends  to  appear  on  the  hearing  of  a  petition  shall  serve  Notice  by 
on,  or  send  by  post,  to  the  petitioner,  or  his  solicitor  or  Loudon  agent,  at  the  P®JIJ5*iT^** 
address  stated  in  the  advertisement  of  the  petition  notice  of  his  intention.    The  g^^^. 
notice  shall  be  signed  by  such  person,  or  his  solicitor  or  London  agent,  and  shall  be 

served,  or  if  sent  by  post  shall  be  posted  in  snoh  time  as  in  ordinary  course  of  post 
to  reach  the  address  not  later  than  six  o'dock  in  the  afternoon  of  the  day  pr^noos 
to  the  day  ap^inted  for  the  hearing  of  the  petition.  The  notice  may  be  in  Form  1 1 
with  such  variations  as  circumstances  may  require.  A  person  who  has  failed  to 
comply  with  this  rule  shall  not,  without  the  special  leave  of  the  Court,  be  allowed 
to  appear  on  the  hearing  of  the  petition. 

34.  The  petitioner,  or  his  solicitor  or  London  agent,  shall  prepare  a  list  of  the  list  of  names 
names  and  addresses  of  the  persons  who  have  given  notice  of  their  intention  to  a°d  addreraee  of 
appear  on  the  hearing  of  the  petition,  and  of  their  respective  solicitors,  which  diall  S^JS5^<^  t^o 
bo  in  Form  12.    A  fair  copy  of  the  list  shall,  on  the  day  appointed  for  hearing  the  petition. 
petltioD,  be  handed  by  the  petitioner,  or  his  solicitor  orlionaon  agent,  to  the  Court  p^  log 

prior  to  the  hearing  of  the  petition.  ^' 

35. — (1.)  Affidavits  in  opposition  to  a  petition  that  a  company  may  be  wound  up  Affidavits  in 
under  the  order  or  subject  to  the  supervision  of  the  Court  shall  be  filed  within  seven  opporition  and 
days  of  the  date  on  wMch  the  affidavit  verifying  the  petition  is  filed,  and  notice  of  ^^'7- 
the  filing  of  every  affidavit  in  opposition  to  sudi  a  petition  shall  be  given  to  the  P*  ^^ 
petitioner  or  the  solicitor  or  London  agent  of  the  petitioner,  on  the  &y  on  which 
the  affidavit  is  filed. 

(2.)  An  affidavit  in  reply  to  an  affidavit  filed  in  opposition  to  a  petition  shall  be 
filed  within  three  days  of  the  date  on  which  notice  of  such  affidavit  is  received  by 
the  petitioner  or  the  solicitor  or  London  agent  of  the  petitioner. 

36.  When  a  petitioner  consents  to  withdraw  his  petition,  or  to  allow  it  to  be  Substitution  of 
dismissed,  or  the  hearing  adjourned,  the  Court  may,  upon  such  terms  as  it  may  oreditur  or 
think  just,  substitute  as  petitioner  any  creditor  or  contributory  who,  in  the  opinion  *'-?u^^*^'^  '**' 
of  the  Court  would  have  a  right  to  present  a  petition,  and  who  is  desirous  of  ^tionar!°^ 
prosecuting  the  petition.  ^20 

Obdeb  to  Wind-ttp  a  CoicPAinr  (p.  108). 

37.  When  an  order  for  the  winding-up  of  a  company,  or  for  the  appointment  of  Notice  that 
the  official  receiver  as  provisional  liquidator  prior  to  the  making  of  an  order  for  the  ^^^'^^'^J^.^i 
winding-up  of  the  company,  has  been  pronounced  in  Court,  the  registrar  shall,  on  pronoanoed^be 
the  same  day,  send  to  t^e  official  reoeiTer  a  notice  informing  him  that  the  order  has  gircn  to  official 
been  pronounced.  receiver. 

The  notice  may  be  in  Forms  13  and  14  respectively,  with  such  variations  as  pp.  131,  160 
oiroumstanoes  may  require. 

38.  It  shall  be  the  duty  of  the  petitioner,  or  his  solicitor  or  London  agent,  and  Documents  for 
of  all  other  persons  who  have  appeeured  on  the  hearing  of  the  petition,  at  latest  on  <3rawinfr  up 
the  day  following  the  day  on  which  an  order  for  the  winding-up  of  a  company  is  JSth^mrSSw* 
pronoimced  in  Court,  to  leave  at  the  registrar's  office  all  the  documents  required       tog* 
for  the  purpose  of  enabling  the  registrar  to  complete  the  order  forthwith.  P*  ''"^^ 

30.  It  shall  not  be  necessary  for  the  registrar  to  make  an  appointment  to  settle  No  appointment 
the  order,  unless  in  any  particular  case  the  special  droumstanoes  make  ao  appoint-  ^  settlin^r 
ment  necessary.  i«o 

40.  An  order  to  wind  up  a  company  shall  contain  at  the  foot  thereof  a  notice  oLi^*.  ^ 
stating  that  it  will  be  the  du^  of  the  person  who  is  at  the  time  secretary  or  chief  Jdn^g^^ 
officer  of  the  company,  and  of  such  of  the  persons  who  are  liable  to  make  out  or  order.i 
concur  in  makiuK  out  the  company's  statement  of  affairs  as  the  official  receiver  may  p.  134 
require,  to  attend  on  the  official  reoeiyer  forthwith  on  the  service  of  the  order  at  the 
place  mentioned  therein. 

41.— (1.)  When  an  order  that  a  company  be  wound  up,  or  for  the  appointment  Trannniwion 
of  the  official  receiver  as  provisional  liquidator  has  been  made : —  and  adverti^ie- 

(a)  Three  copies  of  the  order  sealed  with  the  seal  of  the  Court  shall  forthwith  be  f*®°*  °'  ]5°^" 
sent  by  poet  or  otherwise  by  the  registrar  to  the  official  receiver.  *"^"P  ®^^- 

{b)  The  official  reoeiyer  ehall  cause  a  sealed  copy  of  the  order  to  be  served  upon  PP'  *'''>  ^^ 
the  secretary  or  other  chief  officer  of  the  company  at  the  registered  office 
of  the  company  (if  any),  or  upon  suoh  other  person  or  persons,  or  in  such 
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Appendix  B. 


Transfer  of 
actions. 

pp.  466,  681 


p.  40 


Transfer  of 
proceedings  by 
iw}ge  of  High 
Couit. 

p.  670 

Transfer  by 
judge  of  Ck)mt 
oth*^  than 
High  Court  or 
Palatine  Court. 

p.  670 

Notice  of 
application  to 
omdal  receiver. 

p.  676 

Procedure  where 
proceedings 
tnuisf erred. 

p.  676 


Transfer  of 
jorisdiction  of 
Ck)anty  Court. 

p.  676 


other  manner  as  the  Court  may  direct,  and  if  the  order  is  that  the  companT 
be  wound  up  by  the  Court,  shaU  forward  to  the  Registrar  of  Joint  QUxk 
Companies  tne  copy  of  the  order  which  by  section  88  of  the  Companies  AtiL, 
1862,  is  directed  to  be  so  forwarded  by  the  company. 
{c)  The  official  receiyer  shall  forthwith  give  notice  of  the  order  to  the  Board  of 

Trade,  who  shall  forthwith  cause  the  notice  to  be  g^azetted. 
(d)  The  official  receiver  shall  forthwith  send  notice  of  the  order  to  such  local 
paper  as  the  Board  of  Trade  may  from  time  to  time  direct,  or,  in  default 
#      of  such  direction,  as  he  may  select. 
(2.)  An  order  for  the  winding-up  of  a  company,  subject  to  the  supervision  of  the 
Court,  shall  before  the  expiration  of  twelve  days  from  the  date  thereof  be  advertised 
by  the  petitioner,  once  in  the  London  Gazette,  and  shall  be  served  on  such  persons  (if 
any)  and  in  such  manner  as  the  Court  shall  direct. 

Tbansfebs  of  AcnoiTB  and  Pbooeedikgb  (p.  681). 

42.— (1.)  Where  an  order  has  been  made  in  the  High  Court  for  the  winding-up 
of  a  company  the  judgfe  shall  have  power,  without  further  consent,  to  order  ths 
transfer  to  him  of  any  action,  cause  or  matter  pending  in  any  other  Court  or  IHviflioD 
brought  or  continued  by  or  against  the  company,  and  anj*  action  or  proceeding  by 
a  mortgagee  or  debenture  holder  of  the  company  agamst  the  company  for  the 
purpose  of  realising  his  security,  or  by  any  other  person  for  the  purpose  of  enforcing 
a  daim  against  the  company's  assets  or  property  which  is  pending  in  Uie  High 
Court  or  l^fore  any  judge  thereof,  shall  without  further  order  be  transferred  to  the 
judge  of  the  High  Court. 

(2.)  Where  any  action  brought  by  or  against  a  company  against  which  a 
winding-up  order  has  been  maide  is  transfeired  to  the  judge  of  the  High  Court, 
the  registrar  may,  under  the  general  or  special  directions  of  the  judg^,  hear, 
determine  and  deal  with  any  application,  matter,  or  proceeding  which,  if  the 
action  had  not  been  transferred,  would  have  been  determmed  in  (£amb««.  Thete 
provisions  shall  apply  to  the  proceedings  in  any  action  in  which  by  the  Rules  of 
the  Supreme  Court  or  otherwise  the  Chamber  proceedings  are  directed  to  be  dealt 
with  by  the  registrar. 

43.  The  judge  of  the  High  Court  may  at  any  time,  for  g^ood  cause  shown,  order 
the  proceedings  in  any  Court  other  than  the  High  Court  to  be  transferred  to  the 
HigQ  Court,  or  any  proceedings  in  the  High  Court  to  be  transferred  from  Uie  High 
Court  to  any  other  Ck>urt. 

44.  The  judge  of  any  Court,  other  than  the  High  Court  or  a  Palatine  Cooit, 
may  at  any  time,  for  good  cause  shown,  order  any  prooeedings  which  have  been 
commenced  or  are  penmng  in  his  Court  to  be  transferred  to  any  Court  which  has 

i'urisdiction  to  order  the  winding-up  of  a  company,  not  being  the  High  Court  or  a 
^alatine  Court. 

45.  In  a  winding-up  bv  the  Court,  notice  of  an  application  for  a  transfer  ol 
proceedings  shall  l^ore  the  hearing  thereof,  be  served  by  the  applicant  on  tiie 
official  receiver  of  the  Court  in  which  the  prooeedings  are  pendmg  and  on  tiie 
official  receiver  of  the  Court  to  which  the  proceedings  are  sought  to  be  transferred. 

46.  When  an  order  for  the  transfer  of  proceedings  has  been  made : — 
(1.)  The  person  on  whose  application  the  transfer  has  been  made  shall  lodge  with 

the  regristrar  of  the  Uourt  to  which  the  prooeedings  are  transfened  a  sealed 

copy  of  the  order  of  transfer. 
(2.)  In  a  winding-up  by  the  Court  the  official  reodver  of  Hie  Court  to  which  the 

prooeedings  are  transferred  shall  become  the  official  receiver  in  the  pro* 

ceedings. 
(3.)  The  records  of  the  proceedings  shall  be  transmitted  to  the  regpstrar  of  the 

Court  to  which  the  proceedings  are  transferred,  and  in  a  winding-up  by 

the  Court  such  regfistrar,  as  soon  as  he  has  received  the  records,  shall  give 

notice  of  the  trailer  to  the  official  receiver  of  his  Court,  who  shall  gite 

notice  of  the  transfer  to  the  Board  of  Trade. 
(4.)  The  proceeding's  shall  receive  a  new  distinctive  number. 

47.  Whenever  the  Lord  Chancellor,  by  order  under  his  hand,  shall  ezdude  any 
Coimty  Court  from  having  jurisdiction  under  the  Acts,  or  shall  attach  the  district 
or  any  pEui*  of  the  district  of  a  County  Court  to  the  High  Court,  or  any  other 
County  Uourt,  or  shall  detach  the  district  or  any  part  of  the  district  of  any  County 
Court  from  the  district  and  jurisdiction  of  the  High  Court,  any  winding-up  matters 
pending  in  the  Court  or  dismct  to  which  the  ocder  relates  shall  beoome  tnnsfsRed 
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to  Baoh  Court  as  shall  be  mentioned  for  the  purpose  in  the  order ;  and,  thereapon, 
the  rules  as  to  transfer  of  proceedings  shall  apply  to  the  transfer  of  saoh  pending 
proceedings  in  ail  respects  as  if  the  proceedings  had  been  transferred  bj  order  of  a 
Court  having  power  to  transfer  proceedings. 

Special  Makaobb  (p.  168). 

48. — (1.)  An  application  by  the  official  receiver  for  the  appointment  of  a  special  Appointment  of 
manager  shall  be  supported  by  a  report  of  the  official  receiver,  which  shall  be  spscial  manager, 
placed  on  the  iile  of  proceeding,  and  in  which  shall  be  stated  the  amount  of  P*  I^^ 
remuneration  which,  in  the  opimon  of  the  official  receiver,  ought  to  be  allowed  to 
the  special  manager.    No  affidavit  by  the  official  receiver  in  support  of  the  applica- 
tion shall  be  required. 

(2.)  The  remuneration  of  the  special  manager  shall,  unless  the  Court  otherwise 
in  any  special  case  directs,  be  stated  in  the  order  appointing  him,  but  the  Court 
may  at  any  subsequent  time  for  good  cause  shown  make  an  order  for  payment  to  the 
special  manager  of  further  remuneration. 

(3.)  A  copy  of  the  order  appointing  a  special  manager  shall  be  transmitted  to  the 
Board  of  Trade  by  the  official  receiver. 

49.  Every  special  manager  shall  account  to  the  official  receiver,  and  the  special  Accenting  by 
manager's  accounts  shall  be  verified  by  affidavit,  and,  when  approved  by  the  official  special  manager, 
receiver,  the  totals  of  the  receipts  and  payments  shall  be  iMlded  by  tiie  official 

receiver  to  his  accounts. 

Pntsi  Mebtinqs  of  Cbbditobs  and  Contbtbutobibs  is  a  WDn>iNa-i7P  by  thb 

CouBT  (p.  230). 

50.  The  official  receiver  shall  give  to  each  of  the  directors  and  other  officers  of  Notice  of  first 
the  companj-  who  in  his  opinion  ought  to  attend  the  first  meetings  of  creditors  and  meetings  to 
oontributones  seven  days'  notice  of  the  time  and  place  appointed  for  each  meeting.  ^^<^«"  of 
The  notice  may  be  either  delivered  personally  or  sent  by  prepaid  post  letter,  as  may  ^°^}^^' 

be  convenient.    It  shall  be  the  duty  of  every  director  or  ofi^ser  who  receives  notice  P*  *^ 
of  such  meeting  to  attend  if  so  required  by  the  official  receiver. 

51.  The  official  receiver  shall  fix  the  days  for  the  first  meetings  of  creditors  and  Notice  of  first 
contributories,  ancl  shall  forthwith  give  notice  thereof  to  the  Board  of  Trade  who  meetings  to 
shall  irazette  the  same.  ^^*^^  °'  ^^^^^^^ 

p.  334 

52.  Notice  of  the  first  meeting  of  contributories  shall  be  sent  to  every  person  who  Notice  to  con- 
appears  from  the  company's  books  or  otherwise  to  be  a  contributory  of  the  company,  tributories. 

p.  234 
Stateicent  of  Affaibs  (p.  209). 

58.~(1.)  Every  person  who  under  section  7  of  the  Act  of  1890,  has  been  required  Preparation  of 
by  the  oiiicial  receiver  to  submit  and  verify  a  statement  as  to  the  affairs  of  the  sUtement  of 
company,  shall  be  furnished  by  the  official  receiver  with  forms  and  instructions  for      *^ 
the  preparation  of  the  statement.    The  statement  shall  be  made  out  in  duplicate,  PP*  ^^>  *^^ 
one  copy  of  which  shall  be  verified  by  affidavit.    The  official  receiver  shaU  cause 
to  be  iued  with  the  registrar  the  verified  statement  of  affairs. 

(2.)  The  official  receiver  may  from  time  to  time  hold  personal  interviews  with  p.  210 
every  sucb  person  for  the  purpose  of  investigating  the  conipaiiy's  affairs,  and  it 
shall  be  the  duty  of  every  such  person  to  attend  on  the  official  receiver  at  such 
time  and  place  an  the  official  receiver  may  appoint  and  give  the  official  receiver  all 
information  that  he  may  require. 

54.  When  any  person  requires  any  extension  of  time  for  submitting  the  state-  Extension  of 
mentof  affairs,  he  shall  apply  to  the  official  receiver,  who  may,  if  he  thinks  fit,  time  for  sub- 
give  a  written  certificate  extending  the  time,  which  certificate  shall  be  filed  with  °"**?^^*^ 
3ie  prooeedingd  in  the  winding-up  and  shall  render  an  application  to  the  Court  "^^i^      *"* 
unnecessary.  P'  ^^" 

55.  After  the  statement  of  affairs  of  a  company  has  been  submitted  to  the  information 
official  receiver  it  shall  be  the  duty  of  each  person  who  has  made  or  concurred  in  subsequent  to 
making  it,  if  and  when  required,  to  attend  on  the  official  receiver  and  answer  all  JS2»  ^'^^  **' 
such  questions  as  may  be  put  to  him,  and  give  all  such  further  information  as  may       g.  1 

be  required  of  him  by  the  official  receiver  in  relation  to  the  statement  of  affairs.  P' 

56.  Any  default  in  complying  with  the  requirements  of  section  7  of  the  Act  of  Default. 
1890,  may  be  reported  by  the  official  receiver  to  the  Court.  p  210 
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Appendix  B. 


Expenses  of 
statement  of 
affairs. 

p.  210 


57.  A  person  who  is  required  to  make  or  oononr  in  making  anj  statement  of 
affairs  of  a  company  shaU,  before  inoorring  any  costs  or  expenses  in  and  about  tlie 
preparation  and  making  of  the  statement,  apply  to  the  official  receiver  for  Ids 
sanction,  and  submit  a  statement  of  the  estimated  costs  and  expenses  which  it  ia 
intended  to  incur ;  and  except  by  order  of  the  Court  no  person  shall  be  allowed  out 
of  the  assets  of  the  company  any  costs  or  expenses  which  hare  not  before  being 
incurred  been  sanctioned  by  the  official  receiyer. 


Appointment  of 
liquidator  on 
report  of  meet- 
ings of  creditors 
and  contiibu- 
toriea. 

pp.  247,  250 


Appomnaarr  of  Liquidatob  in  a  Wiin>ZNa-T7P  by  thb  Coubt  (p.  257). 

58. — (1 .)  As  soon  as  possible  after  the  first  meetings  of  creditors  and  contribatories 
have  been  held  the  official  receiver,  or  the  chairman  of  the  meeting,  as  the  case  may 
be,  shall  report  the  result  of  each  meeting  to  the  Court. 

(2.)  Upon  the  result  of  the  meetings  of  creditors  and  contribntories  being  reported 
to  the  Court,  the  Court  may,  if  the  meeting  of  creditors  and  the  meeting  of  oontii- 
butories  have  each  passed  the  same  resolutions,  or  if  the  resolutions  passed  at  die 
two  meetings  are  identical  in  effect,  upon  the  application  of  the  official  reoeiver, 
forthwith  make  the  appointments  necessair  for  giving  effect  to  such  resolutions.  In 
any  other  case  the  Court  shall,  on  the  appucation  of  the  official  receiver,  fix  a  time 
and  place  for  coDbidering  the  resolutions  and  determinations  (if  any)  of  the  meetings^ 
decidingdifferences  (if  any),  and  making  such  order  as  shadl  be  necessary. 

(3.)  When  a  time  and  place  have  been  fixed  for  the  consideration  of  the  resolntiona 
and  determinations  of  the  meetingfs,  such  time  and  place  shall  be  advertised  by 
the  official  receiver  in  such  manner  as  the  Court  shall  direct,  but  so  that  Ute 
first  or  only  advertisement  shall  be  published  not  less  than  seven  days  before  the 
time  so  fixed. 

(4.)  Upon  the  consideration  of  the  resolutions  and  determinations  of  the  meetings 
the  Court  ehaJl  hear  the  official  receiver  and  any  creditor  or  oontributoiy. 

(5.)  If  a  liquidator  is  appointed  a  copy  of  the  order  appointing  hhn  shall  be 
transmitted  to  the  Board  of  Trade  bjr  the  official  receiver,  anid  the  Board  of  Trade 
shall,  as  soon  as  the  liquidator  has  given  security,  cause  notice  of  the  appointment 
to  be  gazetted.  The  expense  of  gazetting  the  notice  of  the  appointment  shall  be  paid 
by  the  liquidator,  but  may  be  char^^  by  him  on  the  assets  of  the  company. 

(6.)  Every  api)ointment  of  a  bquidator  or  conmiittee  of  inspection  shall  be 
advertised  by  the  liquidator  in  such  manner  as  the  Court  directs  immediately  after 
the  appointment  has  been  made,  and  the  liquidator  has  given  the  required  security. 

(7.)  If  a  liquidator  in  a  winding-up  by  the  Court  shall  die,  or  resign,  or  be 
removed,  anomer  liquidator  may  be  u>pointed  in  his  place  in  the  same  manner  as 
in  the  case  of  a  first  appointment,  and  the  official  receiver  shall,  on  the  request  of 
not  less  than  one-tenth  m  value  of  the  creditors  or  contribntories  summon  meetings 
for  the  purpose  of  determining  whether  or  not  the  vacancy  shall  be  filled ;  but  none 
of  the  provisions  of  this  rule  shall  apply  where  the  liquidator  is  released  under 
section  22  of  the  Act  of  1890,  in  which  case  the  official  receiver  shall  remain 
liquidator. 

Style  of  official         6^-  When  the  official  receiver  is  liquidator  of  a  company  he  shall  be  styled 
rdodver  when  he  "  nffiniAl  reGeiver  and  liauidator." 
is  liquidator. 
p.  261 


*  official  receiver  and  liquidator.*' 


Standing 
eecurityto 
Board  of  Trade. 

p.  267 


SSOUBITY  BT  LiatnCDATOB  OB  SpEdAL  MaKAOBB  IN  A  WlKDiNa-TTP  BT  TEE  COXTBI 

(p.  267). 

60.  In  the  case  of  a  special  manager  or  a  liiniidator  other  than  the  official 
receiver,  the  following  provisions  as  to  security  shall  have  effect,  namely : — 

(1.)  The  security  shall  be  given  to  such  officers  or  persons  and  in  such  manner  as 
the  Board  of  Trade  may  from  time  to  time  cQrect. 

(2.)  It  shall  not  be  necessary  that  secuiitj  shall  be  giv^  in  each  separate 
winding-up ;  but  seoority  may  be  g^iven  either  specially  in  a  particnlar 
winding-up,  or  g^erally,  to  be  available  for  any  winding-up  in  which  the 
person  giving  security  may  be  appointed,  either  as  liquidator  or  special 
manager. 

(3.)  The  Board  of  Trade  shall  fix  the  amount  and  nature  of  such  security,  and 
may  from  time  to  time,  as  they  think  fit,  either  increase  or  liimwititi  the 
amount  of  special  or  general  security  which  any  person  has  given. 

(4.)  The  certificate  of  the  Board  of  Trade  that  a  liqmdator  or  special  manager 
has  given  security  to  their  satisfaction  shall  be  filed  with  the  registrar. 

(5.)  The  cost  of  furnishing  the  required  security  by  a  liquidator  or  ^wdal 
manager,  including  any  premiums  which  he  may  pay  to  a  gnanntep 
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Bodety,  shall  be  borne  by  him  personally,  and  shall  not  be  charged 
agfainst  the  assets  of  the  company  as  an  expense  incurred  in  the 
winding-np. 

61. — (1.)  If  a  liquidator  or  special  manager  fails  to  give  the  required  security  Eailnre  to  give 
■within  the  time  stat^  for  that  purx)oso  in  the  order  appointing  him,  or  any  extension  ^  ^*?P  ^P 
thereof,  the  oflBcial  receiver  shall  report  such  failure  to  the  Court,  who  may  theret  "®*^^^* 
upon  rescind  the  order  appointing  the  liquidator  or  special  manager.  P*  ^* 

(2.)  If  a  liquidator  or  special  manager  fails  to  keep  up  his  security,  the  official 
receiver  shall  report  such  failure  to  the  Court,  who  may  thereupon  remove  l^e 
liquidator  or  special  managfer,  and  make  such  order  as  to  costs  as  the  Court  shall 
think  fit. 

(S.)  Where  an  order  is  made  under  this  rule  rescinding  an  order  for  the  appoint-    - 
ment  of  or  removing  a  liquidator,  the  Court  may  direct  Uiat  another  liquidator  is  to 
be  appointed,  and  thereupon  the  same  meetings  shall  be  summoned  and  the  same 
proceedings  may  be  taken  as  in  the  case  of  a  first  api)ointment  of  a  liquidator. 

PuBUO  Examination  (p.  596). 

62.  A  report  made  by  the  official  receiver  pursuant  to  section  8  of  the  Act  of  Eoport  of  official 
1890,  shaH  state  in  a  narrative  form  the  facts,  and  matters  which  the  official  receiver  Sf?^'^  ***  ^ 
desires  to  bring  to  the  notice  of  the  Court,  and  his  opinion  as  required  by  the  said         '^j^ 
section.  P*  ^^ 

63.  The  official  reoeiver  may  apply  to  the  Court  to  fix  a  day  for  the  consideration  Appointment  of 
of  the  report,  and  on  such  application  tbe  Court  shall  appoint  a  day  on  wMdi  the  ^®  ^^F  ^°: 
report  shall  be  considered.  w^!'°'' 

64.  The  consideration  of  the  report  shall  be  before  the  judge  of  the  Court  personally  ConaidGration  of 
in  Chambers,  and  the  official  receiver  shall  personally,  or  by  counsel  or  solicitor,  J^eport. 
attend  the  consideration  of  the  report,  and  g^ve  the  Court  any  further  information 

or  explanation  with  reference  to  the  matters  stated  in  the  report  which  the  Court 
may  require. 

65.  Where  the  judge  makes  an  order  under  section  8  of  the  Aot  of  1890,  directing  Procedure  con- 
any  person  or  persons  to  attend  for  public  examination : —  ^"^*^  ^^  Mi 

(a)  The  examination   shall  be  held  before  the  judge.     Provided  that  in  the  SxamiiSion. 
High  Court  the  judge  may  direct  that  the  whole  or  any  part  of  the 
examination  of  any  such  person  or  persons  be  held  before  the  reg^istror,  or 
before  any  of  the  persons  mentionea  in  sub-section  9  of  the  said  section. 

{b)  The  judge  may,  if  he  thinks  fit,  either  in  the  order  for  examination,  or  by 
any  subsequent  order,  give  directions  as  to  the  special  matters  on  which 
any  such  person  is  to  be  examined. 

(c)  Where  on  an  examination  held  before  the  registrar,  or  one  of  the  persons 
mentioned  in  sub-section  9  of  the  said  section,  he  is  of  opinion  l^at  such 
examination  is  being  unduly  or  unnecessarily  protracted,  or  for  any  other 
sufficient  cause,  he  may  adjourn  the  examination  of  any  person,  or  any 
part  of  the  examination,  to  be  held  before  the  judgfe. 

66.  Upon  an  order  directing  a  person  to  attend  for  public  examination  being  AppUcation  f or 
made,  the  official  receiver  shall  apply  for  the  appointment  of  a  day  on  which  the  Saminiioni 
public  examination  is  to  be  held.  ^^^ 

67.  A  day  and  place  shall  be  appointed  for  holding  the  public  examination,  and  Appointment  of 
notice  of  the  day  and  place  so  appomted  shall  be  given  by  the  official  reoeiver  to  the  time  and  place 
person  who  is  to  be  examined  by  sending  such  notice  in  a  registered  letter  addressed  for  public  ex- 
to  his  usual  or  last  known  address.  ammation. 

p.  161 
68. — (I .)  The  official  Reiver  shall  give  notice  of  the  time  and  place  appointed  for  Notice  of  imblio 
holding  a  public  examination  to  the  creditors  and  contributories  by  advertisement  in  examinati^  to 
such  newspapers  as  the  Board  of  Trade  from  time  to  time  direct,  or  in  default  of  any  creditors  and 
such  direction  as  the  official  receiver  thinks  fit,  and  shall  also  forward  notice  of  the  «>ntributoriee. 
appointment  to  the  Board  of  Trade  to  be  gazetted. 

(2.)  Where  an  adjournment  of  the  public  examination  has  been  directed,  notice 
of  the  adjournment  shall  not,  imless  otherwise  directed  by  the  Court,  be  advertised 
in  any  newspaper,  but  it  shall  be  sufficient  to  publish  in  the  Gazette  a  notice  of  the 
time  and  place  fixed  for  the  adjourned  examination. 

69. — (1.)  If  any  person  who  haa  been  directed  by  the  Court  to  attend  for  publio  Befanlt  in 
examination  fails  to  attend  at  the  time  and  place  appointed  for  holding  or  pro-  ^^^^^'^^i'V* 
eroding  with  the  same,  and  no  good  cause  is  shown  by  him  for  such  failure,  or  if 
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Appe»dix  B. 


Wairantsof 
MreBt. 


Notes  of  exami- 
nation to  be 
filed. 


before  the  day  appointed  for  the  examinatioii  the  official  reoeiyer  satufies  the 
Court  that  saoh  person  has  absconded,  or  that  there  is  reason  for  believing  that  he 
is  about  to  abscond  with  the  view  of  ayoidinff  examination,  it  shall  be  lawful  for 
tbe  Court,  upon  its  being  proyed  to  the  satluaotion  of  the  Court  that  notice  of  the 
order  and  of  the  time  and  place  appointed  for  attendance  at  the  public  examination 
was  duly  served,  without  any  further  notice,  to  issue  a  warrant  for  the  airwt  of 
the  person  required  to  attend,  or  to  make  such  other  order  as  the  Court  shall 
think  just. 

(2.)  A  warrant  of  arrest  issued  by  the  High  Court  under  this  rule  shall  be  issued 
in  the  Central  Office  of  the  Supreme  Court  pursuant  to  an  order  of  the  Court  directing 
such  issue. 

70.  The  notes  of  eyery  public  examination  shall,  after  being  signed  as  required 
by  tbe  Act  of  1890,  be  filed  with  the  registrar. 


Applicafaon 
against  delin* 
<iuent  directors, 
offioen,and 
promoten. 


Notice  of 
application. 


TTae  of  deposi- 
tions taken  at 
public  exami- 
nations. 


Paooxedinos  AOAnrsT  DEUNauENT  BiBEGTOBS,  Pboxotebs,  Aim  Offioebs  (p.  61S). 

71. — (1.)  An  application  under  section  10  of  the  Act  of  1890,  shall  in  any  Court 
other  than  the  Hiffh  Court  be  made  by  motion  to  tbe  Court.  In  the  High  Court 
the  application  shall  be  made  by  a  summons  returnable  in  the  first  instance  in 
Chambers,  in  which  summons  shall  be  stated  the  nature  of  the  declaration  or  (nder 
for  which  application  is  made,  and  the  grounds  of  the  application,  and  which 
summons,  unless  otherwise  ordered  by  the  Court,  shall  be  served  in  the  manner  in 
which  an  origpinating  summons  is  required  W  the  Rules  of  the  Supreme  Court  to  be 
served  on  every  person  against  whom  an  order  is  sought,  not  less  than  eight  davs 
before  the  day  named  in  the  sunmions  for  hearing  the  application.  Where  the 
application  is  made  by  the  official  receiver  or  liquidator  he  may  make  a  r^rt  to 
the  Court  stating  any  facts  and  information  on  which  he  prooeeds  which  are 
verified  by  affidavit,  or  derived  from  sworn  evidence  in  the  proceedings.  Where 
the  application  is  made  by  any  other  person  it  shall  be  supported  by  affidavit  to  be 
filed  by  him. 

(2.)  On  the  return  of  the  summons  the  Court  may  give  such  directions  as  it  shall 
think  fit  for  the  hearing  of  the  summons  before  the  judge  in  Court,  the  taking  of 
evidence  wholly  or  in  part  by  affidavit  or  orally,  and  the  cross-examination  eitJier 
before  the  judg^e  on  tne  hearing  in  Court  or  in  Chambers  of  any  deponents  to 
affidavits  in  support  of  or  in  opposition  to  the  application. 

72.  Where  the  application  is  made  by  motion,  notice  of  the  intended  motion 
shall  be  served  on  every  person  against  whom  an  order  is  sought,  not  lees  than 
eight  days  before  the  day  named  in  the  notice  for  hearing  the  motion.  A  copv  of 
every  report  and  affidavit  intended  to  be  used  in  support  of  the  motion  shall  bo 
served  on  every  person  to  whom  notice  of  motion  is  g^ven  not  less  than  four  dajs 
before  the  hearing  of  the  motion. 

73.  Where  in  the  course  of  the  proceedings  in  a  winding-up  by  the  Court  an 
order  has  been  made  for  the  public  examination  of  persons  named  in  the  <»der  pur- 
suant to  section  8  of  the  Act  of  1890,  and  it  appears  from  the  eTamination  that  the 
persons  examined,  or  some  of  them,  have  misapplied,  or  retained,  or  become  liable, 
or  accountable  for  moneys  or  property  of  the  company,  or  been  guilty  of  misfeasance 
or  breach  of  trust  in  relation  to  the  company,  then  in  any  proceedings  subsequently 
instituted  under  section  10  of  the  said  Act,  for  the  purpose  of  examining  into  the 
conduct  of  the  said  persons,  or  any  of  them,  and  compelling  repayment  or  restoration 
to  the  company  of  any  moneys  or  property,  or  contribution  by  way  of  oompensatioo 
to  the  assets  of  the  company  by  such  persons  or  any  of  them,  the  verified  notes  of 
the  examination  of  each  person  who  was  examined  under  the  order  shall,  subject  as 
hereinafter  mentioned,  and  to  any  order  or  directions  of  the  Court  as  to  the  manner 
and  extent  in  and  to  which  the  notes  shall  be  used,  and  subject  to  all  just  exceptions 
to  the  admissibility  in  evidence  against  any  particular  person  or  persons  of  any  of 
the  statements  contained  in  the  notes  of  the  examinations,  be  adnussible  in  evidence 
against  any  of  the  persons  agrainst  whom  the  application  is  made  who,  under 
section  8  of  the  said  Act,  and  the  order  for  the  public  examination,  was  or  had  the 
opportunity  of  being  present  at  and  taking  part  in  the  examination.  Provided  that 
before  any  such  notes  of  a  public  examination  shall  be  used  on  any  such  application, 
the  person  intending  to  use  the  same  shall,  not  less  than  fifteen  days  before  the  day 
appointed  for  hearing  the  application,  g^ve  notice  of  such  intention  to  each  person 
against  whom  it  is  intended  to  use  such  notes,  or  any  of  them,  specifying  ^e  notes 
or  parts  of  the  notes  which  it  is  intended  to  read  against  him,  and  furnish  him  with 
oopies  of  such  notes,  or  parts  of  notes  (except  notes  of  the  perooo^s  own  depoatioof), 
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and  proTided  also  that  every  person  against  whom  the  application  is  made  shall  be 
at  liberty  to  oross-examine  or  re-examine  (as  the  case  may  be)  any  person  the  notes 
of  whose  examination  are  read,  in  all  respects  as  if  such  person  had  made  an 
affidavit  on  the  application. 

Wpfnessbs  akd  DBFOsmoiro  (p.  148). 

74.  If  the  Court  or  the  officer  of  the  Gonrt  before  whom  any  examination  Shorthand 
under  the  Acts  and  Rules  is  directed  to  be  held  shall  in  any  case,  and  at  any  ^^o^- 
stage  of  the  proceedings,  be  of  opinion  that  it  would  be  desirable  that  a  person 
(other  than  the  person  before  whom  an  examination  is  taken)  should  be  appointed 
to  take  down  the  evidence  of  any  person  examined  in  diorthand  or  otherwise,  it 
shall  be  competent  for  the  Court  or  officer  aforesaid  to  make  such  appointment. 
The  person  at  whose  instance  the  examination  is  taken  shall  nominate  a  person  for 
the  purpose,  and  the  person  so  nominated  shall  be  api)ointed,  unless  the  Court  or 
officer  holding  the  examination  shsJl  otherwise  order.  Every  person  so  appointed 
shall  be  paid  a  sum  not  exceeding  one  guinea  a  dav,  and  a  sum  not  exceedmg  8^. 
per  folio  of  90  words  for  anv  transcript  of  the  evidence  that  may  be  required,  and 
such  sums  shall  be  paid  by  the  party  at  whose  instance  the  appointment  was  made, 
or  out  of  the  assets  of  the  company  as  may  be  directed  by  the  Court. 

75. — (1.)  If  a  person  examined  before  a  registrar  or  other  officer  of  the  Court  Committal  of 
who  has  no  power  to  commit  for  contempt  of  Court,  refuses  to  answer  to  the  «»^>"n«cioii8 
satisfaction  of  the  registrar  or  officer  any  question  which  he  may  allow  to  be  put,         ^^* 
the  registrar  or  officer  shall  report  such  refusal  to  the  judge,  and  upon  such  report 
being  made  the  person  in  default  shall  be  in  the  same  position,  and  be  dealt  with  in 
the  same  manner  as  if  he  had  made  default  in  answering  before  the  judge. 

(2.)  The  report  shall  be  in  writing,  but  without  affidavit  and  shall  set  forth  the 
question  put,  and  the  answer  (if  any]  given  by  the  person  examined. 

(3.^  The  registrar  or  other  officer  shful,  before  the  conclusion  of  the  examination  at 
which  the  default  in  answering  is  made,  name  the  time  when  and  the  place  where 
the  default  will  be  reported  to  the  judge,  and  upon  receiving  the  report  the  judge 
may  take  such  action  thereon  as  ne  wall  think  fit.  If  the  judge  is  sitting  at  the 
time  when  the  default  in  answering  is  made,  such  default  may  be  reported 
immediately. 

76. — (1.)  The  official  receiver  may  attend  in  person,  or  by  an  assistant  official  I^poritions 
receiver,  any  examination  of  a  witness  under  section  1 15  of  the  Companies  Act,  1862,  S^Sationi. 
on  whosesoever  application  the  same  has  been  otdered,  and  may  take  notes  of  the       oao 
examination  for  ms  own  use,  and  put  such  questions  to  the  persons  examined  as  the  ^' 
Court  may  allow. 

(2.)  The  notes  of  the  depositions  of  a  person  examined  under  section  115  of  the  pp.  83,  166 
Companies  Act,  1862,  or  under  any  order  of  the  Court  before  the  Court,  or  before 
any  officer  of  the  Court,  or  jperson  appointed  to  take  such  an  examination  (other 
than  the  notes  of  'the  depositions  of  a  person  examined  at  a  public  examination 
xmder  section  8  of  the  Act  of  1890)  shsdl  not  be  filed,  or  be  open  to  the  inspection  of 
anv  creditor,  contributory,  or  other  person,  except  the  official  receiver  or  liquidator, 
unless  and  until  the  Court  shall  so  direct,  and  the  Court  may  from  time  to  time 
g^ve  such  g^eral  or  special  directions  as  it  shall  think  expedient  as  to  the  custody 
and  inspection  of  such  notes  and  the  furnishing  of  copies  of  or  extracts  therefrom. 

AbBANOEXENTB  with  CbBDITOBS  and   CoNTBIBXTTOBIES  in  a  WnrDISQ'TTF  BT  THE 

COUBT. 

77.  In  a  winding-up  by  the  Court  if  application  is  made  to  the  Court  to  sanction  Beport  bj 
any  compromise  or  arrangement  the  Court  may,  before  giving  its  sanction  thereto,  °?Sij^^*' 
hear  a  report  by  the  officicd  receiver  as  to  the  terms  of  the  scheme,  and  as  to  the  mentolmd" 
conduct  of  the  directors  and  other  officers  of  the  company,  and  as  to  any  other  oompromiset. 
matters  which,  in  the  opinion  of  the  official  receiver  or  the  Board  of  Trade,  ought 
to  be  brought  to  the  attention  of  the  Court.    The  report  shall  not  be  placed  upon 
the  file,  unless  and  until  the  Court  shall  direct  it  to  be  filed. 

COLLBOnON  AND  DiSTBIBtTTION  OF  AflSBTB  IN  A  WlNDlNa-XrP  BT  THB  CoUBT  (p.  811). 

78.— (1.)  The  duties  imposed  on  the  Court  by  section  98  of  the  Companies  Act,  ^^S,^"*A 
1862,  in  a  winding-up  by  the  Court  with  regfara  to  the  collection  of  the  assets  of  ooinpimy'BaM«ts 
the  company  and  the  application  of  the  assets  in   discharge  of   the  company's  byuq^dator. 
liabilities  shall  be  discharged  by  the  liquidator  as  an  officer  of  the  Court  subject  to  pp.  947  5^3 
the  control  of  the  Court.  * 

P.  3  Y 
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FQwer  of  liqui- 
dator to  rpqoire 
dellTeiy  of 
property. 

pp.  269,  848 


(2.)  For  the  purpose  of  the  diaohargfe  by  the  liquidator  of  the  duties  impoeed  hf 
section  98  of  uie  Companies  Aot,  1862,  as  yaried  by  section  13  of  the  Act  of  1890, 
and  the  last  preceding  Role,  the  liquidator  in  a  winding-up  by  the  Court  shall  for 
the  purpose  of  acquiring  or  retaining  possession  of  the  property  of  the  oomnany,  be 
in  the  same  position  as  if  he  were  a  reodver  of  the  property  app<nnted  by  the  High 
Court,  and  the  Court  may,  on  his  application,  enforce  such  acquisition  or  retentioii 
accordingly. 

70.  The  powers  conferred  on  the  Court  by  section  100  of  the  Companies  Act, 
1862,  shall  oe  exercised  by  the  liquidator.  Any  contributory  for  the  time  being  on 
the  list  of  contributories,  trustee,  receiver,  banker  or  agent  or  officer  of  a  company 
which  is  being  wound  up  under  order  of  the  Court  shall,  on  notice  from  the  liqui- 
dator and  within  such  time  as  he  shall  by  notice  in  writing  require,  pay,  ddiTer, 
convey,  surrender  or  transfer  to  or  into  the  hands  of  the  liquidator  any  sum  of 
money  or  balance,  books,  papers,  estate  or  effects  which  happen  to  be  in  his  hands 
for  the  time  being  and  to  which  the  company  is  primdfaeie  entitled. 


Liquidator  to 
settle  list  of 
contributorieB. 
p.  508 


Appointment  of 
time  and  place 
for  settlement 
of  list. 

p.  508 

Settlement  of 
list  of  con- 
tributories. 

p.  508 

Notice  to 
contributorieB. 


p.  508 


Application  to 
the  Court  to 
vary  the  list. 

p.  508 


Variation  of  or 
addition  to  list 
of  contribu- 
tories. 

p.  508 

Oallaby 
liquidator. 


p.  526 


List  of  Cowtbibptobiib  nr  a  WnfDnro-up  bt  thb  Coubt  (p.  408). 

80*  The  liquidator  shall  with  all  convenient  speed  after  his  appointment  settle 
a  list  of  contributories  of  the  company,  and  shall  appcnnt  a  time  ana  place  for  that 
purpose.  The  list  of  contributories  shaU  contain  a  statement  of  the  addreas  of,  and 
the  number  of  shares  or  extent  of  interest  to  be  attributed  to  each  contributory,  and 
shall  distinguish  the  several  classes  of  contributories.  As  regfards  repanesentatire 
contributories  the  liquidator  shall  so  far  as  practicable  observe  the  requirements  of 
section  99  of  the  Companies  Act,  1862. 

81.  The  liquidator  shall  give  notice  in  writmg  of  the  time  and  place  appointed 
for  the  settlement  of  the  list  of  contributories  to  eveiy  person  whom  he  proposes  to 
include  in  the  list,  and  shall  state  in  the  notice  to  each  person  in  what  character  and 
for  what  number  of  shares  or  interest  he  proposes  to  include  such  person  in  the  list. 

82.  On  the  day  appointed  for  settlement  of  the  list  of  contributories  the  liqui- 
dator shall  hear  any  person  who  objects  to  being  settled  as  a  contributory,  and  alter 
such  hearing  shall  finally  settle  the  list,  which  when  so  settled  shall  be  the  list  of 
contributories  of  the  company. 

88.  The  liquidator  shall  forthwith  give  notice  to  every  person  whom  he  has 
finally  placed  on  the  list  of  contributories  stating  in  what  character  and  for  what 
number  of  shares  or  interest  he  has  been  placed  on  the  list,  and  in  the  notice  inform 
such  person  that  any  application  for  the  removal  of  his  name  from  the  list,  or  for 
a  variation  of  the  list,  must  be  made  to  the  Court  by  summons  within  21  days  from 
the  date  of  the  service  on  the  contributory  or  alleged  contributory  of  notice  of  the 
fact  that  his  name  is  settled  on  the  list  of  contributories. 

84. — (1.)  Subject  to  the  power  of  the  Court  to  extend  the  time  or  to  allow  an 
application  to  be  made  notwithstanding  the  expiration  of  the  time  limited  fc^  that 
purpose,  no  application  to  the  Court  by  any  person  who  objects  to  the  list  of  con- 
tributories as  mially  settled  by  the  liquidator  shall  be  entertained  after  the  exjiiration 
of  21  days  from  the  date  of  the  service  on  such  person  of  notice  of  the  settlement  of 
the  list. 

(2.)  The  official  receiver  shall  not  in  any  case  be  personally  liable  to  pay  any 
costs  of  or  in  relation  to  an  application  to  set  aside  or  vary  his  act  or  dedsioa 
settling  the  name  of  a  person  on  the  list  of  contributories  of  a  company. 

86 .  The  liquidator  may  from  time  to  time  vary  or  add  to  the  list  of  contributories, 
but  any  such  variation  or  addition  shall  be  made  in  Uie  same  manner  in  all  respects 
as  the  settlement  of  the  orig^inal  list. 

Calls  (p.  586). 

86.  The  powers  and  duties  of  the  Court  in  relation  to  making  calls  upon  oontri* 
butories  conferred  by  section  102  of  the  Companies  Act,  1862,  shall  and  may  be 
exercised,  in  a  winding-up  by  the  Court,  by  the  liquidator  as  an  officer  of  the  dourt 
subject  to  the  provisions  of  section  13  of  the  Act  of  1890,  and  to  the  following 
regulations : — 

(1.)  Where  the  liquidator  desires  to  make  any  call  on  the  contributories,  or  any 
of  them  for  any  purpose  authorised  by  the  Acts,  if  there  is  a  committee  <u 
inspection  he  may  summon  a  meeting  of  such  committee  for  the  purpose  of 
obtaining  their  sanction  to  the  intended  call. 
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(2.)  The  notioe  of  the  meeting  ahall  be  sent  to  each  member  of  the  committee  of 
inspection  in  sufficient  time  to  reach  him  not  lees  than  seven  days  before 
the  day  appointed  for  holding  the  meeting,  and  shall  contain  a  statement 
of  the  proposed  amonnt  of  the  call,  and  the  purpose  for  which  it  lb  intended. 
Notice  of  the  intended  call  and  the  intended  meeting  of  the  committee  of 
inspection  shall  also  be  adyertised  once  at  least  in  a  London  newspaper, 
and  where  the  winding-up  is  not  m  the  High  Oourt,  also  in  a  newspaper 
droulating  in  the  district  of  the  <3ourt  in  which  the  proceedings  are 
pending.  The  advertisement  shall  state  the  time  and  place  of  the  in- 
tended meeting  of  the  committee  of  inspection,  and  that  each  contributory 
may  either  attend  the  said  meeting  and  be  heard,  or  make  any  communica- 
tion in  writing  to  the  liquidator  or  members  of  the  committee  of  inspection 
to  be  laid  before  the  meeting,  in  reference  to  the  said  intended  call. 

(3.)  At  the  meeting  of  the  committee  of  inspection  any  statements  or  representa- 
tions made  either  to  the  meeting  personally  or  addressed  in  writing  to  the 
liquidator  or  members  of  the  committee  by  any  contributory  shall  be  con- 
sidered before  the  intended  call  is  sanctioned. 

(4.)  The  sanction  of  the  committee  ahall  be  g^ven  by  resolution,  which  shall  be 
passed  by  a  majority  of  the  members  present. 

(6.)  Where  there  is  no  committee  of  inspection,  the  liquidator  shall  not  make  a 
call  without  obtaining  the  leave  of  the  Court. 

87.  In  a  windiug-up  by  the  Court  an  application  to  the  Court  for  leave  to  make  Application  to 
any  call  on  the  contributories  of  a  company,  or  any  of  them,  for  any  purpose  autho-  f**®  ^^^tonuA 
rised  by  the  Acts,  shall  be  made  by  summons  stating  the  proposed  amount  of  such  call,  ^^  ^  ^ 
which  aummons  shall  be  served  four  clear  days  at  the  least  before  the  day  appointed        Lot 

for  making  the  call  on  every  contributory  proposed  to  be  included  in  such  call ;  or  ^' 
if  the  Court  so  directs,  notice  of  such  intended  call  may  be  given  by  advertisement, 
without  a  separate  notice  to  each  contributory. 

88.  When  the  liquidator  is  authorised  by  resolution  or  order  to  make  a  call  on  Document 

the  contributories  he  shall  file  with  the  registrar  a  document  in  the  Form  68  with  making  the  oalL 
such  variations  as  circumstances  may  require  making  the  call.  p.  627 

80.  When  a  call  has  been  made  by  the  liquidator  in  a  winding-up  by  the  Court,  Service  of  notioe 
a  copy  of  the  resolution  of  the  committee  of  inspection  or  order  of  the  Court  (if  any,  ©'  *  <*^* 
as  the  case  may  be),  shall  forthwith  after  the  call  has  been  made  be  served  upon  p.  527 
each  of  the  contributories  included  in  such  call,  together  with  a  notice  from  the 
liquidator  specifying  the  amount  or  balance  due  from  such  contributory  in  respect 
of  such  call,  but  such  resolution  or  order  need  not  be  advertised  unless  for  any 
special  reason  the  Court  so  directs. 

00.  The  payment  of  the  amount  due  from  each  contributory  on  a  call  may  Enforcement 
be  ffliforced  by  order  of  the  Court,  to  be  made  in  Chiunbers  on  summons  by  the  ^'  *^' 
liquidator.  P«  527 

Pboofs  (p.  440). 

91.  In  a  winding-up  by  the  Court  every  creditor  shall  prove  his  debt.  ^***!mo'  ^^^' 

02.  A  debt  may  be  proved  in  any  win^g-up  by  delivering  or  sending  through  J^      ^^„.,^ 
the  post  an  affidavit  verifying  the  debt.      In  a  winding-up  hj  the  Court  the  Mode  of  proof, 
affidavit  shall  be  so  sent  to  the  official  receiver  or,   if  a  liquidator  has  been  P-  ^40 
appointed,  to  the  liquidator ;  and  in  any  other  winding-up  the  affidavit  may  be  so 

sent  to  the  liquidator. 

03.  An  affidavit  proving  a  debt  may  be  made  by  the  creditor  himself  or  by  Yeriflcationof 
some  person  authorised  by  or  on  behalf  of  the  creditor.    If  made  by  a  person  so  P'^'' 
authonsed,  it  shall  state  his  authority  and  means  of  knowledge.  p.  441 

04.  An  affidavit  proving  a  debt  shall  contain  or  refer  to  a  statement  of  account  CJontents  of 
showing  the  particulars  of  the  debt,  and  shall  specify  the  vouchers,  if  any,  by  proof, 
which  the  same  can  be  substantiated.    The  official  receiver  or  liquidator  to  whom  p.  441 
the  proof  is  sent  may  at  any  time  call  for  the  production  of  the  vouchers. 

05.  An  affidavit  proving  a  debt  shall  state  whether  the  creditor  is  or  is  not  a  Statement  of 
secured  creditor.  security. 

06.  An  affidavit  i>roving  a  debt  may  in  a  winding-up  by  the  Court  be  sworn  P*  ^^ 
before  an  official  receiver,  or  assistant  official  receiver,  or  any  officer  of  the  Board  Proof  before 
of  T^e  or  any  derk  of  an  official  receiver  duly  authorised  in  wiitmg  by  the  Court  ^hom  awom. 
or  the  Board  of  Trade  in  that  behalf.  P-  441 

07.  A  creditor  shall  bear  the  ooet  of  proving  his  debt  unleas  the  Court  otherwiae  Costs  of  pcoof. 
orders.  p.  441 
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Disoonnt.  08.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  disoonnts,  but 

p.  441  ^0  sl^^l  ^ot  be  compelled  to  deduct  any  discount,  not  exceeding  five  per  centum  on 

the  net  amount  of  his  claim,  which  he  may  have  agreed  to  allow  for  payment 

in  cash. 

Periodical  pay-        99.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  and  the  order 
ments.  or  resolution  to  wind  up  is  made  at  any  time  other  than  one  of  those  periods,  the 

persons  entitled  to  the  rent  or  payment  may  prove  for  a  proportionate  part  thereof 
up  to  the  date  of  the  winding-up  order  or  resolution  as  if  the  rent  or  payment  grew 
due  from  day  to  day.  Provided  that  where  the  liquidator  remains  in  occupation  of 
premises  demised  to  a  company  which  is  being  wound  up,  nothing  herein  contained 
shall  prejudice  or  affect  the  right  of  the  landlord  of  such  premises  to  claim  payment 
by  the  company,  or  the  liqui&tor,  of  rent  during  the  period  of  the  company's  or 
liquidator's  occupation. 

100.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise,  whereon 
interest  is  not  reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the 
winding-up  order  or  resolution,  the  creditor  may  prove  for  interest  at  a  rate  not 
exceeding  four  per  centum  per  annum  to  that  date  from  the  time  when  the  debt 
or  sum  was  payable,  if  the  debt  or  sum  is  payable  by  virtue  of  a  written  instrumeut 
at  a  certain  time,  and  if  payable  otherwise,  then  from  the  time  when  a  demand  in 
writing  has  been  made,  grivinff  notice  that  interest  will  be  claimed  from  the  date 
of  the  demand  until  the  time  of  i>ayment. 

101.  A  creditor  ma^  prove  for  a  debt  not  payable  at  the  date  of  the  winding-up 
order  or  resolution,  as  if  it  were  payable  presently,  and  may  receive  dividends  equally 
with  the  other  creditors,  deducting  only  tnereout  a  rebate  of  interest  at  the  rate  of  five 
per  centum  per  annum  computed  from  the  declaration  of  a  dividend  to  the  time  when 
the  debt  would  have  become  payable  according  to  the  terms  on  which  it  was  contracted. 

102.  In  any  case  in  which  it  appears  that  there  are  numerous  claims  for  wages  by 
workmen  and  others  employed  by  the  company,  it  shall  be  sufficient  if  one  proof  for 
all  such  daims  is  made  either  by  a  foreman  or  by  some  other  person  on  behalf  of  all 
such  creditors.  Such  proof  shall  have  annexed  thereto  as  forming  part  thereof,  a 
schedule  setting  forth  tne  names  of  the  workmen  and  others,  and  the  amounts  severally 
due  to  them.  Any  proof  made  in  compliance  with  this  rule  shall  have  the  same 
effect  as  if  separate  proofs  had  been  made  by  each  of  the  said  workmen  and  others. 

108.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange,  promissory 
note,  or  other  negotiable  instrument  or  security  on  which  the  company  is  Uable,  such 
bill  of  exchange,  note,  instrument,  or  security  must,  sub^'ect  to  any  special  order  of 
the  Court  made  to  the  contrary,  be  produced  to  the  official  receive,  chairman  of  a 
meeting  or  liquidator,  as  the  case  may  be,  and  be  marked  by  him  before  the  proof 
can  be  admitted  either  for  voting  or  for  any  purpose. 

104.  A  proof  intended  to  be  used  in  a  winding-up  by  the  Court  at  the  first 
meeting  of  creditors  or  at  an  adjournment  thereof  shall  be  lodged  with  the  official 
receiver  not  later  than  the  time  mentioned  for  that  purpose  in  the  notice  oonvening 
the  meeting  or  adjourned  meetiDg. 

105.  Where  a  liquidator  is  appointed  in  a  winding-up  by  the  Court,  all  proofs 
of  debts  that  have  been  received  by  the  official  receiver  shall  be  handed  over  to 
the  liquidator,  but  the  official  receiver  shall  first  make  a  list  of  such  prooib,  and 
take  a  receipt  thereon  from  the  liquidator  for  such  proofs. 

Adiossioh  Aia>  ftEjEcmoN  of  Pboofs,  and  Affbal  to  tkb  Cottbt  (p.  448). 

Notice  to  106.  Subject  to  the  provisions  of  the  Acts,  and  unless  otherwise  ordered  by  the 

creditors  to  Court,  the  liquidator  in  any  winding-up  may  from  time  to  time  fix  a  oertain  day, 

prove.  which  shall  be  not  less  than  fourteen  days  from  the  date  of  the  notice,  on  or  befors 

p.  442  which  the  creditors  of  the  company  are  to  prove  their  debts  or  claims,  or  to  be 

excluded  from  the  benefit  of  any  distribution  made  before  such  debts  are  proved, 

and  the  liquidator  shall  give  notice  in  writing  of  the  day  so  fixed  by  advertisement 

in  such  newspaper  as  he  shall  consider  convenient,  and  in  a  winding-up  by  the 

Court  to  every  person  mentioned  in  the  Statement  of  Affairs  as  a  creditor,  and  who 

has  not  proved  nis  debt,  and  in  any  other  winding-up  to  the  last  known  address  or 

place  of  abode  of  each  person  who,  to  the  knowledge  of  the  liquidator,  claims  to  be 

a  creditor  of  the  company  and  whose  claim  has  not  been  admitted. 

Examination  of        107.  The  liquidator  shall  examine  every  proof  of  debt  lodgfed  with  him,  and  Uie 
pToot.  grounds  of  the  debt,  and  in  writing  admit  or  reject  it,  in  whole  or  in  part,  or 

p.  442  require  further  evidence  in  support  of  it.      If  he  rejects  a  proof  he  shall  state 

in  writing  to  the  creditor  the  grounds  of  the  rejection. 


p.  441 
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108.  If  a  creditor  or  oontributorj  is  dissatisfied  with  the  decision  of  the  liquidator  -^PPf'^  ^ 
in  respect  of  a  proof,  the  Court  may,  on  the  application  of  the  creditor  or  oontribu-  <a*ditor. 
tory,  reverse  or  vary  the  decision ;  but,  subject  to  the  power  of  the  Court  to  extend  P*  442 
the  time,  no  application  to  reverse  or  vary  the  decision  of  the  liquidator  in  a 
winding-up  by  the  Court  rejecting  a  proof  sent  to  him  by  a  creditor,  or  person 
claiming  to  be  a  creditor,  shall  be  entertained,  unless  notice  of  the  application  is 
given  before  the  expiration  of  21  days  from  the  date  of  the  service  of  the  notice  of 
rejection. 

100.  If  the  liquidator  thinks  that  a  proof  has  been  improperly  admitted,  the  S^^*'^*^** 
Court  may,  on  the  application  of  the  liquidator,  after  notice  to  the  creditor  who  u^d^rf 
made  the  proof  expunge  the  proof  or  reduce  its  amount.  ^^ 

110.  The  Court  may  also  expunge  or  reduce  a  proof  upon  the  application  of  a  Expunging  at 
creditor  or  contributory  if  the  liqui&tor  declines  to  interfere  in  the  matter.  instance  of 

111.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  liquidator,  _  4^' 
in  a  winding-up  by  the  Court,  may  administer  oaths  and  take  affidavits.  ^' 

112.  In  a  winding-up  by  the  Court  the  official  receiver,  before  the  appointment  p.  442 

of  a  liquidator,  shall  have  all  the  powers  of  a  liquidator  with   respect  to  the  official  receiver's 
examination,  admission,  and  rejection  of  proofs,  and  any  act  or  decision  of  his  in  powers, 
relation  thereto  shall  be  subject  to  the  like  appeal.  p  443 

^  118.  In    a   winding-up  by  the   Court  the   official   receiver,  where   no  other  Filing  proof s  of 

liquidator  is  appointed,  shall,  before  payment  of  a  dividend,  file  all  piroof s  tendered  official  receiver, 

in  the  winding-up,  with  a  list  thereof,  distinguishing  in  such  list  the  proofs  which  p.  448 
were  wholly  or  partly  admitted,  and  the  proofs  which  were  wholly  or  partly 
rejected. 

114.  Every  liquidator  in  a  winding-up  by  the  Court  other  than  the  official  Proofs  to  be 
receiver  shall  on  the  first  day  of  every  month,  file  with  the  registrar  a  certified  fi^^* 

list  of  all  proofs,  if   any,   received   by  him  during  the  month  next  preceding,  p.  448 
distinguishing  in  such  lists  the  proofs  admitted,  those  rejected,  and  such  as  stand 
over  for  further  consideration ;   and,  in  the  case  of  proofs  admitted  or  rejected, 
he  shall  cause  the  proofs  to  be  filed  with  the  registrar. 

115.  The  liquidator  in  a  winding-up  by  the  Court,  including  the  official  receiver  ^^^"^  ^^™ 
when  he  is  liquidator,  shall,  within  three  days  after  receiving  notice  from  a  creditor  *^^!JJ5  appeals, 
of  his  intention  to  appeal  against  a  decision  rejecting  a  proof,  file  such  proof  P-  443 

with  the  registrar,  with  a  memorandum  thereon  of  his  disallowance  thereof. 

116.  Subject  to  the  power  of  the  Court  to  extend  the  time  in  a  winding-up  by  Time  for  dealing 
the  Court,  the  official  receiver  as  liquidator,  not  later  than  fourteen  days  from  the  "^*»  proofs  by 
latest  date  specified  in  the  notice  of  his  intention  to  declare  a  dividend  as  the  time  offiaai  receiver, 
within  which  such  proofs  must  be  lodged,  Bh&U  in  writing  either  admit  or  reject  P»  443 
wholly,  or  in  part,  every  proof  lodged  with  him,  or  require  further  evidence  in 

support  of  it. 

117*  Subject  to  the  power  of  the  Court  to  extend  the  time,  the  liquidator  in  a  Time  for  dealing 
winding-up  by  the  Court,  other  than  the  official  receiver,  within  twenty-eight  days  jyith  proofs  by 
after  receiving  a  proof,  which  has  not  previously  been  dealt  with,  shall  in  writing     **^^^q  ^' 
either  admit  or  reject  it  wholly  or  in  part,  or  require  further  evidence  in  support  of  P'  448 
it.      Provided  that  where   the   liquidator  has   given  notice  of   his  intention  to 
declare  a  dividend,  he  shall  within  fourteen  days  after  the  date  mentioned  in  the 
notice  as  the  latest  date  up  to  which  proofs  must  be  lodged,  examine,  and  in  writing 
admit  or  reject,  or  require  further  evidence  in  support  of,  every  proof  which  has 
not  been  already  dealt  with,  and  shall  give  notice  of  his  decision,  rejecting  a 

C>f  wholly  or  in  part,  to  the  creditors  affected  thereby.     Where  a  creditor's  proof 
been  admitted  the  notice  of  dividend  shall  be  a  sufficient  notification  ol  the 
admission. 

118.  The  official  receiver  shall  in  no  case  be  personally  L'able  for  costs  in  relation  Costa  of  ai^peals 
to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or  in  part.  '"^  dedmona 

p.  448 

DlYIDENDe  m  A  WlWDINO-TJP  BY  THB  COUBT  (pp.  448,  488). 

110. — (I.)  Not  more  than  two  months  before  declaring  a  dividend  the  liquidator  Dividends  to 
in  a  winding-up  by  the  Court,  shall  gfive  notice  of  his  intention  to  do  so  to  the  creditors. 
Board  of  Trade  in  order  that  the  same  may  be  gazetted,  and  at  the  same  time  to 
such  of  the  creditors  mentioned  in  the  statement  of  affairs  as  have  not  proved 
their  debts.     Such  notice  shall  specify  the  latest  date  up  to  which  proofs  must 
be  lodged,  which  shall  not  be  less  than  fourteen  days  from  the  date  of  such  notice. 
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(2.)  Where  any  creditor,  after  the  date  mentioned  in  the  notice  of  intention  to 
declare  a  dividend  as  the  latest  date  up  to  which  proofs  ma^  be  lodged,  appeals 
against  the  decision  of  the  liquidator  rejecting  a  proof,  notice  of  appeal  shall, 
subject  to  the  power  of  the  Court  to  extend  the  time  in  special  cases,  be  given 
within  seven  days  from  the  date  of  the  notice  of  the  decision  against  which  the 
appeal  is  made,  and  the  liquidator  may  in  such  case  make  provision  for  the  dividend 
upon  such  proof,  and  the  probable  costs  of  such  appeal  in  the  event  of  the  proof 
being  admitted.  Where  no  notice  of  appeal  has  been  ffiven  within  the  time  ^ecified 
in  this  rule,  the  liquidator  shall  ezdude  all  proofs  which  have  been  rejected  from 
participation  in  the  dividend. 

(3.)  Immediately  after  the  crxpiration  of  the  time  fixed  by  this  rule  for  appealing 
against  the  decision  of  the  liquidator  he  shall  proceed  to  declare  a  dividend,  and 
shall  give  notice  to  the  Board  of  Trade  (in  order  that  the  same  may  be  gazetted),  and 
shall  also  send  a  notice  of  dividend  to  each  creditor  whose  proof  has  been  admitted. 

^4.)  If  it  becomes  necessary,  in  the  opinion  of  the  liquidator  and  the  committee 
of  inspection,  to  postpone  the  declaration  of  the  dividend  beyond  the  limit  of  two 
months,  the  liquidate  shall  give  a  fresh  notice  of  his  intention  to  declare  a  dividend 
to  the  Board  of  Trade  in  order  that  the  same  may  be  (gazetted ;  but  it  shall  not  be 
necessary  for  the  Liquidator  to  give  a  fresh  notice  to  such  of  the  creditors  mentioned 
in  the  statement  of  affairs  as  have  not  proved  their  debts.  In  all  other  respects 
the  same  procedure  shall  follow  the  fresh  notice  as  would  have  followed  the  original 
notice. 

{5^  Upon  the  declaration  of  a  dividend  the  liquidator  shall  forthwith  transmit  to 
the  Boara  of  Trade  a  list  of  the  proofs  filed  with  the  registrar  under  R.  1 14,  which 
list  shall  be  in  the  Form  68  or  69  in  the  Appendix  as  the  case  may  be.  If  the 
winding-up  is  in  a  Court  other  than  the  High  Court  the  list  shall,  on  pavment  of 
the  prescribed  fee,  be  examined  by  the  registrar,  with  the  proofs  tendered  for  filing 
and  if  found  correct  shall  be  certified  by  the  registrar.  If  the  winding-up  is  in  the 
High  Court  the  liquidator  shall,  if  so  required  by  the  Board  of  Trade,  transmit  to 
the  Board  of  Trade,  ofiice  copies  of  all  lists  of  proofs  filed  by  him  up  to  the  date  of 
the  declaration  of  the  dividend. 

(6.)  Dividends  may  at  the  request  and  risk  of  the  person  to  whom  they  are 
payable  be  transmitted  to  him  by  post. 

(7.)  If  a  person  to  whom  dividends  are  payable  desires  that  they  shall  bepaid  to 
some  other  person  he  may  lodge  with  the  uquidator  a  document  in  the  form  72 
which  shall  be  a  sufficient  authority  for  payment  of  the  dividend  to  the  person 
therein  named. 

120.  Every  order  by  which  the  liquidator  in  a  winding-up  by  the  €k>urt  is 
authorised  to  make  a  return  to  contributories  of  the  company,  shall,  unless  the 
Court  shall  otherwise  direct,  contain  or  have  appended  thereto  a  schedule  or  list 
(which  the  liquidator  shall  prepare)  setting  out  m  a  tabular  form  the  full  names 
and  addresses  of  the  persons  to  whom  the  return  is  to  be  paid,  and  the  amount  ol 
money  payable  to  each  person,  and  particulars  of  the  transfers  of  shares  (if  any) 
which  have  been  made  by,  or  the  variations  in  the  list  of  contributories  which 
have  arisen  since  the  date  of  the  settlement  of  tiie  list  of  contributories.  The 
schedule  or  list  shall  be  in  the  Form  74  with  such  variations  as  cireomstanoes 
shall  require. 

GsNXBAL  Meetings  of  Cbeditobs  and  Contbibxttobibs  in  a  WiNi>i5a-up 

BT  THE  COXTBT  (p.  428). 

121.  Subject  to  the  provisions  of  the  Acts  and  to  the  control  of  the  Cofirt,  the 
liquidator  may  from  tmie  to  time,  when  he  thinks  expedient,  summon,  bold  and 
conduct  meetings  of  the  creditors  or  contributories  for  the  purpose  of  ascertaining 
their  wishes  in  all  matters  relating  to  the  winding-up. 

122.  Meetings  subsequent  to  the  first  meetings  of  creditors  and  contributories 
shall  be  summoned  by  sending  notices  to  them.  The  notice  to  each  creditor  shall 
be  sent  to  the  address  given  in  his  proof,  or  if  he  has  not  proved  to  the  address 
given  in  the  statement  of  affairs  of  tne  company,  or  to  such  other  address  as  may  be 
known  to  the  person  summcming  the  meeting.  The  notice  to  each  contributory 
shall  be  sent  to  the  address  mentioned  in  the  company's  books  as  the  address  ol 
such  contributory,  or  to  such  other  address  as  may  be  Imown  to  the  person  snmmon- 
ing  the  meeting. 

123.  The  notices  of  general  meetinffs  to  be  issued  to  creditors  and  contributories 
by  the  official  receiver  or  liquidator  shall,  where  no  special  time  is  prescribed,  be 
sent  off  not  less  than  seven  q&jb  before  the  day  appointed  for  the  meeting. 
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124.  A  certificate  by  the  official  reefer  or  other  offioer  of  the  Oourt,  or  by  the  Proof  of  notice, 
clerk  of  any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor,  or  the  pp.  284,  4S8 
clerk  of  either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly  posted, 

shall  be  sufficient  evidence  of  such  notice  having*  been  duly  sent  to  the  person  to 
whom  the  same  was  addressed. 

125.  The  costs  of  summoning  a  meeting  of  creditors  at  the  instance  of  any  person  Co^  of  calling 
other  than  the  official  receiver  or  liquidator,  shall  be  paid  by  the  persan  at  whose  "aeeting. 
instance  it  is  summoned,  who  shall  before  the  meeting  is  summoned  deposit  with  P*  428 

the  official  receiver  or  liquidator  (as  the  case  may  be)  such  sum  as  may  be  required 
by  the  official  receiver  or  liquidator  as  security  for  the  payment  of  such  costs.  The 
costs  of  summoning  such  meeting  of  creditors  including  all  disbursements  for 
printing,  stationery,  postage,  and  the  hire  of  room,  shul  be  calculated  at  the 
following  rates  for  each  creditor  to  whom  notice  is  required  to  be  sent: — two 
shillinga  -per  creditor  for  the  first  twenty  creditors,  one  shilling  per  creditor  for  the 
next  thirty  creditors,  sixpence  per  creditor  for  any  number  of  creditors  after  the 
first  fifty.  The  said  costs  shall  be  repaid  out  of  the  assets  of  the  company  if  the 
Court  shall  by  order,  or  if  the  creditors  or  contributories  (as  the  case  may  be)  shall 
by  resolution  so  direct. 

126.  Where  a  meeting  is  summoned  by  the  official  receiver,  he,  or  someone  Chainnanof 
nominated  by  him,  shall  be  chairman  of  the  meeting.     At  every  other  meeting  of  meeting, 
creditors  and  contributories  (other  than  meetings  to  which  the  schedule  of  the  Act  p.  429 

of  1890  applies)  the  chairman  shall  be  such  person  as  the  meeting  by  resolution 
shall  appoint. 

127.  At  a  meeting  of  creditors  a  resolution  shall  be  deemed  to  be  passed  when  Ordinaij  reso- 
a  majority  in  number  and  value  of  the  creditors  present,  personally  or  by  proxy,  ^^^°'     ^ 
and  voting  on  the  resolution,  have  voted  in  favour  of  the  resolution,  and  at  a  SJSibutori^. 
meeting  of  the  contributories  a  resolution  shall  be  deemed  to  be  passed  when  a         234  429 
majority  in  number  and  value  of  the  contributories  present,  personally  or  by  proxy,  ^^'        * 
and  voting  on  the  resolution,  have  voted  in  favour  of  the  resolution,  the  value  of 

the  contributories  being  determined  according  to  the  number  of  votes  conferred  on 
each  contributory  by  the  regulations  of  the  company. 

128.  The  official  receiver,  or,  as  the  case  may  be,  the  liquidator,  shall  file  with  S^'P^x^'^^^JS" 
the  registrar,  a  copy,  certified  by  him,  of  every  resolution  of  a  meeting  of  creditors  ^^  ^^  t^t* 
or  contributories.  PP-  ^34,  429 

129.  Where  a  meeting  of  creditors  or  contributories  is  summoned  by  notice,  the  Non-reception 
proceedings  and  resolutions  at  the  meeting  shall,  unless  the  Court  otherwise  orders,  ^redito?  ^^  * 
be  valid,  notwithstanding  that  some  croditors  or  contributories  may  not  have  ooi.  aaq 
received  the  notice  sent  to  them.  PP*  '***'  *** 

130.  Where  a  meeting  of  creditors  is  adjourned,  the  adjourned  meeting  shall  be  Adjoamment. 
held  at  the  same  place  as  the  original  place  of  meeting,  unless  in  the  resolution  for  pp.  234,  429 
adjournment  another  place  is  specified,  or  unless  the  Gourt  otherwise  orders. 

131.  In  calculating  a  quorum  at  a  creditors'  meeting,  those  persons  only  who  are  Qaonun. 
entitled  to  vote  shall  be  reckoned.  pp.  286,  429 

Pboxibs  in  a  Wiwdinq-up  by  thb  Ooubt  (pp.  285,  240). 

132. — (1.)  A  proxy  intended  to  be  used  at  the  first  meeting  of  creditors  or  con-  Froxief. 
tributories,  or  an  adjournment  thereof,  shall  be  lodged  with  the  official  receiver  not  pp.  236,  429 
later  than  the  time  mentioned  for  that  purpose  in  tho  notice  convening  the  meeticg 
or  the  adjourned  meeting,  which  time  shall  be  not  earlier  than  twelve  o'clock  at 
noon  of  the  day  but  one  before,  nor  later  than  twelve  o'clock  at  noon  of  the  day 
before  the  day  appointed  for  such  meeting,  unless  the  Court  otherwise  directs. 

(2.)  In  evenr  other  case  a  proxv  shaU  be  lodged  with  the  official  receiver  or 
liquidator  not  later  than  four  o^dock  in  the  afternoon  of  the  day  before  the  meeting 
or  adjourned  meeting  at  which  it  is  to  be  used. 

(3.)  No  person  sh^  be  appointed  a  general  or  special  proxy  who  is  a  minor. 

(4.)  Where  a  lindted  company  is  a  creditor,  any  person  who  is  duly  authorised 
imder  the  seal  of  the  company  to  act  generally  on  behalf  of  the  company  at 
meetings  of  creditors  and  contributories  and  to  appoint  himself  or  any  other  person 
to  be  the  company's  proxy,  may  fill  in  and  sign  the  form  of  proxy  on  the  company's 
behalf  and  appoint  himself  to  be  the  company's  proxy,  and  a  proxy  so  filled  in  and 
sigrned  by  suon  a  person  shall  be  received  and  dealt  with  as  tho  proxy  of  the  company. 

188.  Where  an  official  receiver  who  holds  any  proxies  cannot  attend  the  meeting  Use  of  proxies 
for  which  they  are  given,  he  may,  in  writing,  depute  some  person  under  his  official  by  deputy. 
Qontrol  to  use  the,  proxies  on  his  behalf,  and  in  such  manner  as  he  may  direct.  pp.  286,  429 
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Fillingr  in  irhere       184.  The  proxy  of  a  creditor  Uind  or  inoapaUe  of  writing  maj  be  aooepied,  if 

cpeditOT  blind  or   such  creditor  has  attached  his  signatiire  or  mark  thereto  in  the  presence  of  a  witness, 

"*°*  MK  AM%      ^^^  ^*^  *^^  *^  ^  signature  his  description  and  residence ;  provided  that  all 

pp.  2So,  480     insertions  in  the  proxy  are  in  the  handwriting  of  the  witness,  and  such  witness 

shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have  been  made 

bj  him  at  the  request  of  the  creditor  and  in  lus  presence  before  he  attached  hii 

signature  or  mark. 

AXTENBANOB  AKD  ApPEABANOB  OF  TAXrOB. 

'Ajt'^^oeat  185. — (1.)  Every  person  for  the  time  being  on  the  list  of  oontributoriee  of  the 

prooTOdings.         ccmpany,  and  every  person  whose  proof  has  been  admitted  shall  be  at  liberty,  at 
P*  1^^  his  own  expense,  to  attend  proceedings,  and  shall  be  entitied,  upon  payment  of 

the  costs  occasioned  thereby,  to  have  notice  of  all  such  proceedings  as  he  shall  by 
written  request  desire  to  have  notice  of ;  but  if  the  Court  shall  be  of  oi>inion  that 
the  attendance  of  any  such  person  upon  any  proceedings  has  occasioned  any 
additional  costs  which  ought  not  to  be  borne  by  tne  funds  of  the  company,  it  may 
direct  such  costs,  or  a  gross  sum  in  lieu  thereof,  to  be  paid  by  such  person ;  and 
such  person  shall  not  be  entitied  to  attend  any  further  proceedings  until  he  has  paid 
the  same. 

(2.)  The  Court  may  from  time  to  time  appoint  any  one  or  more  of  the  creditors 
or  contributories  to  represent  before  the  Court,  at  the  expense  of  the  company,  all 
or  any  class  of  the  creditors  or  contributories,  upon  any  question  or  in  relation  to 
any  proceeding's  before  the  Court,  and  may  remove  the  person  so  appointed.  If 
more  than  one  person  is  appointed  under  this  rule  to  represent  one  class,  the  persons 
appointed  shall  employ  the  same  solicitor  to  represent  tnem. 

(3.)  No  creditor  or  contributory  shall  be  entitled  to  attend  any  proceedings  in 
Chambers  unless  and  until  he  has  entered  in  a  book,  to  be  kept  by  the  registrar  for 
that  purpose,  his  name  and  address,  and  the  name  and  address  of  his  solicitor  (if 
any)  and  upon  any  change  of  his  address  or  of  his  solicitor,  his  new  address,  and 
the  name  and  address  of  his  new  solicitor. 

Attendance  of  136.  Where  the  attendance  of  the  liquidator's  solicitor  is  required  on  any  pro* 

^IT^'to'*^'''  oeeding  in  Court  or  Chambers,  the  liqmdator  need  not  attend  in  person,  except  in 

"^  ^,^'  cases  where  his  presence  is  necessary  in  addition  to  that  of  his  solicitor,  or  the 

P-  ^^  Court  directs  him  to  attend. 


Bemuneration 
of  liquidator. 


limit  of 
remaneration. 


Dealings  with 
assets. 

pp.  288,  861 


LlQUIDATOB  IND  CoiOCIITSB  OF  iNSFBOnOK  IN  A  WlKDIirO-TTP  BT  THB  COUST 

(p.  882). 

137. — (1.)  The  remuneration  of  a  li(^uidator,  unless  the  Court  shall  otherwise  order, 
shall  be  fixed  by  the  committee  of  mspection,  and  shall  be  in  the  nature  of  a 
oommission  or  percentage  of  which  one  part  shall  be  payable  on  the  amount  realized, 
after  deducting  the  sums  (if  any)  paid  to  secured  creditors  (other  than  debenture 
holders)  out  of  the  proceeds  of  their  securities,  and  the  other  part  on  the  amount 
distributed  in  dividend. 

(2.)  If  the  Board  of  Trade  is  of  opinion  that  the  remuneration  of  a  liquidator  as 
fixed  by  the  committee  of  inspection  is  unnecessarily  large,  the  Board  of  Trade  may 
apply  to  the  Court,  and  thereupon  the  Court  shall  fix  the  amount  of  the  remunera- 
tion of  the  liquidator. 

(3.)  If  there  is  no  committee  of  inspection  the  remuneration  of  the  liquidator 
shall,  unless  the  Court  shall  otherwise  order,  be  fixed  by  the  scale  of  fees  and 
percentages  for  the  time  being  payable  on  realizations  luid  distributioDB  by  the 
official  receiyer  as  liquidator. 

^  138.  Except  as  provided  by  the  Acts  or  Bules,  a  liquidator  shall  not  under  any 
circumstances  whatever,  make  any  arrangement  for,  or  accept  from  any  solicitor, 
auctioneer,  or  any  other  person  connected  with  the  company  of  which  he  is  liqui* 
dator,  or  who  is  employed  in  or  in  connection  with  the  winding-up  of  the  company, 
any  gift,  remuneration,  or  pecuniary  or  other  consideration  or  benefit  whatever 
beyond  the  remimeration  to  which  under  the  Acts  and  Bules  he  is  entitled  as 
liquidator,  nor  shall  he  make  any  arrangement  for  giving  up,  or  give  up  any  part 
of  such  remuneration  to  any  such  solicited,  auctioneer,  or  other  person. 

130.  Neither  the  liquidator  nor  any  member  of  the  committee  of  inspection  of  a 
company  shall,  while  acting  as  liquidator  or  member  of  such  committee,  except  by 
leave  of  the  Court,  either  directiy  or  indirecUy,  by  himself  or  any  partner,  cleric, 
agent,  or  servant,  become  purchaser  of  anj*  part  of  the  company's  assets.  Ai^ 
such  purchase  made  contrary  to  the  provisions  of  this  Bute  may  be  set  aside  by 
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the  Court  on  the  application  of  the  Board  of  Trade  or  any  creditor  or  contribatorj, 
and  the  Court  may  mf^e  such  order  as  to  costs  as  the  Court  shall  think  fit. 

140.  Where  the  liquidator  carries  on  the  husiness  of  the  company,  he  shall  not,  Eeitriotion  of 
without  the  express  sanction  of  the  Court,  purchase  goods  for  the  carrying  on  of  E^Jdeby 
such  business  f^m  any  person  whose  connection  with  the  liquidator  is  of  such  a  Uqvddator. 
nature  as  would  result  in  the  liquidator  obtaining  any  portion  of  the  profit  (if  any)  p^  943 
arising  out  of  the  transaction. 

141.  No  member  of  a  committee  of  inspection  shall,  except  under  and  with  Committee  of 
the  sanction  of  the  Court,  directly  or  indirectly,  by  himself  or  any  employer,  inspection  not  to 
partner,   derk,   agent,   or  servant,   be  entitled   to   derive  any  profit  from  any  n^*«eproflt. 
transaction  arising  out  of  the  winding-up,  or  to  receive  out  of  the  assets  any  P*  ^^ 
payment  for  services  rendered  by  him  in  connection  with  the  administration  A 

the  assets,  or  for  any  goods  supplied  ^  him  to  the  liquidator  for  or  on  account 
of  the  company.  If  it  appears  to  the  Board  of  Trade  that  any  profit  or  payment 
has  been  made  contrary  to  the  provisions  of  this  rule,  they  may  disallow  such 
payment  or  recover  such  profit,  as  the  case  may  be,  on  the  audit  of  the  liquidator's 
accounts. 

142*  In  any  case  in  which  the  sanction  of  the  Court  is  obtained  under  the  two  Costs  of  obtain- 
last  preceding  rules,  the  cost  of  obtaining  such  sanction  shall  be  borne  by  the  ^f(^^^^ 
person  in  whose  interest  such  sanction  is  obtained,  and  shall  not  be  payable  out  of       _      ' 
the  company's  assets.  P*  •"* 

143.  Where  the  sanction  of  the  Court  to  a  payment  to  a  member  of  a  committee  Sanction  of 
of  inspection  for  services  rendered  by  him  in  connection  with  the  administration  of  ^^^^L*** 
the  company's  assets  is  obtained,  the  order  of  the  Court  shall  specify  the  nature  of  ®°'™***®' 
the  services,  and  such  sanction  shall  only  be  gfiven  where  the  service  performed  P*  *** 
is  of  a  special  nature.    Except  by  the  express  sanction  of  the  Court  no  remunera- 
tion shall,  under  any  circumstances,  be  paid  to  a  member  of  a  committee  for 
services  rendered  by  him  in  the  discharge  of  the  duties  attaching  to  his  office  as  a 
member  of  such  committee. 

144. — (1.)  Where  a  liquidator  is  appointed  by  the  Court,  and  has  notified  his  Discharge  of 
appointment  to  the  registear  of  joint  stock  companies,  and  given  security  to  the  <»«t8  b««>w> 
Board  of  Trade,  the    official   receiver  shall   forthwith  put  the    liquidator  into  JJul^uid^tor 
possession  of  all  property  of  the  company  of  which  the  official  receiver  may  have        ^^  040 
custody;  provided  tnat  such  liquidator  shall  have,  before  the  assets  are  handed  PP*        *        • 
over  to  him  by  the  official  receiver,  discharged  any  balance  due  to  the  official 
receiver  on  account  of  fees,  costs,  and  charges  properly  incurred  by  him,  and  on 
account  of  any  advances  properly  made  by  mm  in  respect  of  the  company,  tog^ether 
with  interest  on  such  advances  at  the  rate  of  four  pounds  per  centum  per  annum ; 
and  the  liquidator  shall  pay  all  fees,  costs,  and  charges  of  the  official  receiver 
which  may  not  have  been  discharged  by  the  liquidator  before  being  put  into 
possession  of  the  property  of  the  company,  and  whether  incurred  before  or  after  he 
has  been  put  into  sucn  possession. 

(2.)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  assets 
until  such  balance  shall  have  been  paid  and  the  other  liabilities  shall  have  been  dis- 
charged. 

(3.)  It  shall  be  the  duty  of  the  official  receiver,  if  so  requested  by  the  liquidator, 
to  communicate  to  the  liquidator  all  such  information  respectiDg  the  estate  and 
affairs  of  the  company  as  may  be  necessary  or  conducive  to  the  due  discharge  of  the 
duties  of  the  liquidator. 

145*  A  liquidator  who  desires  to  resign  his  office  shall  summon  separate  meetings  Besignation  of 
of  the  creditors  and  contributories  of  the  company  to  decide  wheuier  or  not  the  liqaidaton. 
resignation  shall  be  accepted.    If  the  creditors  and  contributories  by  ordinary  p.  071 
resolutions  both  agree  to  accept  the  resignation  of  the  liquidator,  he  tthall  file  with 
the  registrar  a  memorandum  of  his  resignation,  and  shall  send  notice  thereof  to  the 
official  receiver,  and  the  resignation  shall  thereunon  take  effect.      In  any  other  case 
the  liquidator  shall  report  to  the  Court  the  result  of  the  meetings  and  shall  send  a 
report  to  the  official  receiver  and  thereupon  the  Court  may,  ui)on  the  application  of 
the  liquidator  or  the  official  receiver,  determine  whether  or  not  the  resignation 
of  the  liquidator  shall  be  accepted,  and  may  give  such  directions  and  maike  such 
orders  as  in  the  opinion  of  the  Court  shall  be  necessary. 

146.  If  a  receiving  order  in  bankruptcy  is  made  against  the  liquidator,  he  shall  Office  of 
thereby  vacate  his  office,  and  for  the  purposes  of  the  application  of  the  acts  and  ^''^^^f^^'^  »^ 
rules  sball  be  deemed  to  have  been  removed.  SI^YencJ. 
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Patichntb  Into  and  Out  of  a  Banx  (p.  883). 

147.  Ail  payments  out  of  the  companies  liquidation  account  shall  be  made  in 
such  manner  as  the  Board  of  Trade  may  from  time  to  time  direct. 

148. — (1.)  Where  the  liquidator  in  a  winding-up  by  the  Court  is  authoiixedto 
have  a  special  bank  account,  he  shall  forthwith  pay  all  moneys  reoeired  by  him 
into  that  account  to  the  credit  of  the  liquidator  of  the  company.  All  paymentB 
out  shall  be  made  by  cheque  payable  to  order,  and  every  cheque  shall  hare  marked 
or  written  on  the  face  of  it  the  name  of  the  company,  and  ^all  be  signed  by  the 
liquidator,  and  shall  be  countersigned  by  at  least  one  member  of  the  committee  ol 
inspection,  and  by  such  other  person,  if  any,  as  the  committee  of  inspection  may 
appoint. 

(2.)  Where  application  is  made  to  the  Board  of  Trade  to  authorize  the  liquidator 
in  a  winding-up  by  the  Ck>urt  to  make  his  payments  into  and  out  of  a  speciiJ 
bank  account,  the  Board  of  Trade  may  grant  such  authorization  for  such  time  and 
on  such  terms  as  they  ma^  think  fit,  and  may  at  any  time  order  the  account  to  be 
closed  if  they  are  of  opinion  that  the  account  is  no  longer  required  for  the  purposes 
mentioned  in  the  application. 

Books  (p.  200). 

149.  The  official  receiyer,  until  a  liquidator  is  appointed  by  the  Court,  and  there- 
after the  liquidator,  shall  keep  a  book  to  be  called  the  *'  Record  Book  **  in  which  he 
shall  record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any  meeting 
of  creditors  or  contributories,  or  of  the  committee  of  inspection,  and  all  su^  mattera 
as  may  be  necessary  to  g^ve  a  correct  view  of  his  admmistration  of  the  company'd 
affairs,  but  he  shall  not  be  bound  to  insert  in  the  "  Record  Book  "  any  document  of 
a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter  affecting  the 
interest  of  the  creditors  or  contributories),  nor  need  he  exhibit  such  docimxcnt  to 
any  person  other  than  a  member  of  the  conmiittee  of  inspection,  or  the  official 
receiver,  or  the  Board  of  Trade. 

150. — (1.)  The  official  receiver,  until  a  liquidator  is  appointed  by  the  Court,  and 
thereafter  the  liquidator,  shall  keep  a  book  to  be  called  the  "  Cash  Book  '*  (whidi 
shall  be  in  such  form  as  the  Board  of  Trade  may  from  time  to  time  direct),  in  which 
he  shall  (subject  to  the  provisions  of  the  rules  as  to  trading  aooounta)  enter  from 
day  to  day  the  receipts  and  payments  made  by  him. 

(2.)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with 
any  other  requisite  books  and  vouchers,  to  the  oonomittee  of  inspccUun  (if  any) 
when  required,  and  not  less  than  once  every  three  months. 

Investment  of  Funds  (p.  839). 

151. — (I.)  Where  the  conmiittee  of  inspection  are  of  opinion  that  any  part  of  the 
cash  balance  standing  to  the  credit  of  the  account  of  a  company  which  is  being 
wound-up  b^  the  Court  should  be  invested,  they  shall  sign  a  o^iificate  and  request, 
and  the  hquidator  shall  transmit  such  certificate  and  request  to  the  Board  of  Trade. 

(2.)  Where  the  committee  of  inspection  are  of  opinion  that  it  is  advisabfe  to  sdl 
any  of  the  securities  in  which  the  moneys  of  the  company's  assets  are  invested,  they 
shall  sign  a  certificate  and  request  to  that  effect,  and  the  liquidaUw'  shall  truismk 
such  certificate  and  request  to  the  Board  of  Trade. 

(3.)  Where  in  a  winding-up  by  the  Court  there  is  no  committee  of  in^)eotion,  or 
in  a  voluntary  winding-up,  or  winding-up  under  the  supervision  of  the  Cooit,  if 
in  the  opinion  of  the  liquidator  a  case  has  arisen  under  se<rt.  17  of  the  Act  df  1890 
for  an  investment  of  funds  of  the  company  or  a  sale  of  securities  in  which  the 
company^s  funds  have  been  invested,  the  liquidator  shall  sign  and  transmit  to  the 
Board  of  Trade  a  certificate  of  the  facts  on  which  his  opinion  is  founded,  and  a 
request  to  the  Board  of  Trade  to  make  the  investment  mentioned  in  the  certificate, 
and  the  Board  of  Trade  may  thereupon,  if  it  thinks  fit,  invest  or  sell  the  whole  or 
any  part  of  the  said  funds  or  securities,  as  provided  in  the  said  section,  and  the  said 
certificate  and  request  shall  be  a  sufficient  authority  to  the  Board  of  Trade  for  ^ 
said  investment  or  sale. 

ACCOTJNTS  AND  AXTDIT  Df  A  WiNDINO-TJP  BY  THE  COUBT  (p.  897). 

152.  The  committee  of  inspection  shall  not  less  than  once  every  three  months 

audit  the  liquidator's  cash  book  and  certify  therein  under  their  hands  ths  day  on 

which  the  said  book  was  audited. 

158.— (1.)  Every    liquidator  in  a    winding-up  by    the  Court    shall,  at  the 

audit  of  liquida-  expiration  of   six  months  from  the  date  of  the  winding-up  order,  and  at  the 

tor's  accounts,      expiration  of  every  succeeding  six  months  thereafter  unfil  his  rdeose,  transmit 
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to  the  Board  of  Trade  a  copy  of  the  cash  book  for  such  period  in  daplicate,  together 
with  the  necessaiT  Yoaohers  and  copies  of  the  certificates  of  audit  by  the  committee 
of  inspection.  He  shall  also  forward  with  the  first  accounts  a  summary  of  the 
company's  statement  of  affairs,  showio^  thereon  in  red  ink  the  amounts  realized, 
and  explaining  the  cause  of  the  non-realization  of  such  assets  as  may  be  unrealized. 
The  liquidator  shall  also  at  the  end  of  every  six  months  forward  to  the  Board  of 
Trade,  with  his  accounts,  a  report  upon  the  position  of  the  liquidation  of  the 
oompanyin  such  form  as  the  Board  of  Trade  may  direct. 

(2.)  when  the  assets  of  the  company  have  been  fully  realized  and  distributed,  the 
liquidator  shidl  forthwith  send  in  his  accounts  to  the  Board  of  Trade,  although  the 
six  months  may  not  have  expired. 

(3.)  The  aocounts  sent  in  by  the  liquidator  shall  be  verified  by  him  by  aflBdavit. 

154. — (1 .)  Where  the  liquidator  carries  on  the  business  of  the  company,  he  shall  liquidator 
keep  a  distinct  account  of  the  trading,  and  shall  incorporate  in  the  cash  book  the  ^J^J^^'^ 
total  weekly  amount  of  the  receipts  and  payments  on  such  trading  account.  oQg 

(2.)  The  trading  account  shall  from  tmie  to  time,  and  not  less  than  once  in  every  ^' 
month,  be  verifi^  by  affidavit,  and  the  liquidator  shall  thereupon  submit  such 
acootmt  to  the  comnuttee  of  in^)ection  (if  any),  or  such  member  thereof  as  may  be 
appointed  by  the  committee  for  that  purpose,  who  Hhall  examine  and  certify  the 
same. 

155.  When  the  liquidator's  account  has  been  audited,  the  Board  of  Trade  shall  Copf  of  accounts 
certify  the  fact  upon  the  account,  and  thereupon  the  duplicate  copy,  bearing  a  like  *®  "®  *^^"*' 
certificate,  shall  be  filed  with  the  reg^trar.  P-  298 

156. — (1.)  The  liquidator  shall  transmit  to  the  Board  of  Trade  with  his  accounts  Summaiy  of 
a  summary  of  such  accounts  in  such  form  as  the  Board  of  Trade  may  from  time  to  aocounta. 
time  direct,  and,  on  the  approval  of  such  summary  by  the  Board  of  Trade,  shall  p.  298 
forthwith  obtaio,  prepare,  and  transmit  to  the  Board  of  Trade  so  many  printed 
copies  thereof,  duly  stamped  for  transmission  by  post,  and  addressed  to  the  creditors 
and  contributories,  as  may  be  required  for  transmitting  such  summary  to  each 
creditor  and  contributory. 

(2.)  The  cost  of  printing  and  posting  such  copies  shall  be  a  charge  upon  the  assets 
of  the  company. 

157.  Wnere  a  liquidator  has  not  since  the  date  of  his  appointment  or  sinoe  the  Affidavit  of  no 
last  audit  of  his  accounts,  as  the  case  may  be,  received  or  paid  any  sum  of  money  on  receipts, 
account  of  the  assets  of  the  company,  he  shaU,  at  the  time  when  he  is  required  to  p.  298 
transmit  his  accounts  to  the  Board  of  Trade,  forward  to  the  Board  of  Trade  an 
affidavit  of  no  receipts  or  payments. 

158. — (1.)  Upon  a  liquidator  resigning,  or  being  released  or  removed  from  hi9  Proceedings  on 
office,  he  shall  deliver  over  to  the  official  receiver,  or,  as  the  case  may  be,  to  the  new  wognatioo,  &c 
liquidator,  all  books  kept  by  him,  and  all  other  books,  documents,  papers,  and  °     'Saa^^dJi 
accounts  in  his  possession  relating  to  the  office  of  liquidator.    The  release  of  a  PP*  298,  348 
liquidator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver,  or  as  the  case  may  be  to  the  new  liquidator,  all  the  books,  papers,  docu- 
ments, and  accounts  which  he  is  by  this  rule  required  to  deliver  on  hia  release. 

(2.)  The  Board  of  Trade  may,  at  any  time  during  the  progress  of  the  liquidation,  Disposal  of 
on  the  application  of  the  liquidator  or  the  official  receiver,  direct  that  such  of  the  books,  ^>ooka, 
papers,  and  documents  of  the  company  or  of  the  liquidator  as  are  no  longer  required 
for  the  purpose  of  the  liquidation,  may  be  sold,  destroyed,  or  otherwise  disposed  of. 

159.  Where  property  forming  part  of  a  company's  assets  is  sold  by  the  hquidator  Expenses  of 
through  an  auctioneer  or  other  agent,  the  gross  proceeds  of  the  safe  shall  be  paid      ^ 
over  by  such  auctioneer  or  agent,  and  the  charge  and  expenses  connected  with  P*  298 
the  sale  shall  afterwards  be  paid  to  such  auctioneer  or  a^ent,  on  the  production  of 

the  necessary  certificate  <^  the  taxing  officer.  Every  liquidator,  by  whom  such 
auctioneer  or  agent  is  employed,  shall,  unless  the  Court  otherwise  orders,  be 
accountable  for  Uie  proceeds  of  every  such  sale. 

Taxation  of  CJosts  (Ch.  47,  p.  650). 

160.  Every  solicitor,  manager,  aooonntant,  auctioneer,  broker  or  other  person  Taxation  of  ooste 
employed  by  an  official  receiver  or  liquidator  in  a  winding-up  bjr  the  Court  snail  on  PffiJa*  ^P*  *** 
request  by  the  official  receiver  or  liquidator  (to be  made  a  sufficient  time  before  the  ^^ Suidatoror 
declaration  of  a  dividend)  deliver  his  bill  of  costs  or  charges  to  the  official  receiver  byoompanj. 

or  liquidator  for  the  purpose  of  taxation  ;  and  if  he  fails  to  do  so  within  the  time 
stat^  in  tiie  request,  or  such  extended  time  as  the  Court  may  allow,  the  liquidator 
shall  declare  and  distribute  the  dividend  without  regard  to  such  person's  chum,  and 
subject  to  any  order  of  the  Court  the  claim  shall  be  forfeited.  The  request  by  the 
official  receiver  or  liquidator  shall  be  in  the  Form  No.  89. 
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Notice  of  ap- 
pointment. 


T/odgmentof 
bUl. 


Ck>py  of  the  bill 
to  be  forniahed. 


Applications 
for  coats. 


Certificate  of 
taxation. 


Certificate  of 
employment. 

p.  880 


Bcale  of  costs  in 
Conntf  Court, 
and  taxation. 

Beviewof 
taxation  at 
instance  of 
Board  of  Trade. 


161.  Where  a  bill  of  oosts  or  charges  in  any  winding-ap  is  to  be  taxed,  th« 
taxing  officer  shall  give  notice  of  an  appointment  to  tax  the  same,  in  a  winding-np 
hj  the  Court  to  the  official  receiver,  and  in  eveiT  winding-up  to  the  liquidlator, 
and  to  the  person  to  or  by  whom  the  bill  or  charges  is  to  be  paid  (as  the  oaae 
maybe). 

162.  The  bill  or  charges,  if  incurred  in  a  winding-up  by  the  Court  prior  to  the 
appointment  of  a  liquidator,  shall  be  lodged  with  the  official  receiver,  and  if  incurred 
after  the  appointment  of  a  liquidator,  shall  be  lodged  with  the  liquidator.  Hie 
official  receiver  or  the  liquidator,  as  the  case  may  be,  shall  lodge  the  bill  or  charges 
with  the  proper  taxing  officer. 

168.  Every  person  whose  bill  or  charg^es  in  a  winding-up  by  the  Court  is  or  are 
to  be  taxed  shall,  on  application  either  of  the  official  receiver  or  the  liquidator, 
furnish  a  copy  of  his  bill  of  charges  so  to  be  taxed,  on  payment  at  the  rate  of  id, 
per  folio,  which  payment  shall  be  charged  on  the  assets  of  the  company,  llie 
official  receiver  shall  call  the  attention  of  the  liquidator  to  any  items  wnich,  in  his 
opinion,  ought  to  be  disallowed  or  reduced,  and  may  attend  or  be  represented  on  the 
taxation. 

164.  Where  any  party  to,  or  person  affected  by,  any  proceeding  desires  to  make 
an  application  for  an  order  that  he  be  allowed  his  costs,  or  any  part  of  them, 
incident  to  such  proceeding,  and  such  application  is  not  made  at  the  time  of  the 
proceeding : — 

(1.)  Such  party  or  person  shall  serve  notice  of  his  intended  application  on  the 

official  receiver  in  a  winding-up  by  the  Court  and  in  every  winding-up  on 

the  liquidator. 
(2.)  The  official  receiyer  (if  any)  and  liquidator  may  appear  on  such  application 

and  object  thereto. 
(3.)  No  costs  of  or  incident  to  such  application  shall  be  allowed  to  the  applicant, 

unless  the  Court  is  satisfied  that  the  application  could  not  have  been  made 

at  the  time  of  the  proceeding. 

165.  Upon  the  taxation  of  any  bill  of  costs,  charge,  or  expenses  being  oom- 

Eleted,  the  taxing  officer  shall  issue  to  the  person  presenting  suon  bill  for  taxation 
is  allowance  or  certificate  of  taxation.     The  bill  of  costs,  charges,  and  expenses, 
together  with  the  allowance  or  certificate,  shall  be  filed  with  the  registrar. 

166.  Where  the  bill  or  charges  of  any  solicitor,  manager,  accountant,  auctioneer, 
broker,  or  other  person  employed  by  an  official  receiver  or  liquidator,  is  or  are 
payable  out  of  the  assets  of  tne  company,  a  certificate  in  writing,  signed  by  the 
official  receiver  or  liquidator,  as  the  case  may  be,  shall  on  the  taxation  be  produced 
to  the  taxing  officer  setting  forth  whether  any,  and  if  so  what,  special  terms  <^ 
remuneration  have  been  ag^roed  to,  and  in  the  case  of  the  bill  of  costs  of  a  solicitor, 
a  copy  of  the  resolution  or  other  authority  sanctioning  the  employment. 

167.  In  a  County  Court  all  costs  properly  incurred  in  a  winding-up  by  the  Court 
fhall  be  allowed  on  the  lower  scale  in  Appendix  N.  to  the  Rules  of  the  Supreme 
Court,  and  costs  shall  be  taxed  by  the  registrar  in  person. 

168.— (1.)  Where  any  bill  of  costs,  charge,  fees  or  disbursemeots  whioih  axe 
payable  out  of  the  assets  of  the  company  to  any  solicitor,  manager,  accountant, 
auctioneer,  broker  or  other  person  has  been  taxed  by  a  registrar  of  a  Court  oQner 
than  the  High  Court,  the  Board  of  Trade  may  require  the  taxation  to  be  reviewed 
by  the  taxing  officer  of  the  High  Court. 

(2.)  In  any  case  in  which  the  Board  of  Trade  require  such  a  review  of  tiiTation 
as  is  above  mentioned  they  shall  gfive  notice  to  the  person  whose  bill  has  been  taxed, 
and  shall  apply  to  the  taxing  officer  of  the  Hi^h  Court  to  appoint  a  time  for  the 
review  of  such  taxation  and  thereupon  such  taxmg  officer  shall  appoint  a  time  for 
the  review  of,  and  shall  review,  such  taxation  and  certify  the  reeuit  thereof.  Hie 
Board  of  Trade  shall  give  to  the  person  whose  bill  of  oosts  is  to  be  reviewed  notioo 
of  the  time  appointed  for  the  review. 

(8.)  Where  any  such  review  of  taxation  as  is  above  mentioned  is  required  to  be 
made  by  the  taxmg  officer  of  the  High  Court,  the  registrar  whose  taxation  is  to 
be  reviewed  shall  forward  to  the  said  taxing  officer  the  bill  which  is  required  to  be 
reviewed. 

(4.)  The  Board  of  Trade  may  appear  upon  the  review  of  the  taxation ;  and  if, 
upon  the  review  of  the  taxation,  the  bill  is  allowed  at  a  lower  sum  than  the  tarn 
allowed  on  the  original  taxation,  the  amount  disallowed  shall  (if  the  bill  htm  beai 
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paid)  be  ^^aid  to  the  official  receiyer  or  the  liquidator,  or  other  person  entitled 
thereto.  Tlie  oertifioate  of  the  taxing'  officer  shall  in  every  oase  of  a  review  by 
him  nnder  this  mle  be  a  sufficient  authority  to  entitle  the  person  to  whom  the 
amount  disallowed  ought  to  be  repaid  to  demand  such  amount  from  the  person 
liable  to  repay  the  same. 

(6.)  The  oosts  of  and  incidental  to  the  review  shall  be  paid  out  of  the  assets  of  the 
company  or  otherwise  as  the  taxing  officer  or  the  Court  may  direct ;  provided  that 
the  oosts  of  the  attendance  of  a  principal  shall  not  be  allowed  if  in  the  opinion  of  the 
taxing  officer  he  oould  have  been  sufficiently  represented  by  his  London  agent. 

CJOSTS  Aim  EZFEMSBS  PaTABLB  0T7T  OF  TEB  ABBETS  OF  THB  Ck>xPAirr  (Ch.  47). 

169,— (1.)  Where  a  liquidator  or  special  manager  in  a  winding-up  by  the  Court  IiqTiidator»s 
receives  remuneration  for  his  services  as  such,  no  payment  shall  be  allowed  on  his  «^*'*««' 
accounts  in  respect  of  the  performance  by  any  otner  person  of  the  ordinary  duties 
which  are  required  by  statute  or  rules  to  be  performed  by  himself. 

(2.)  Where  a  liquidator  is  a  solicitor  he  may  contract  that  the  remuneration  for 
his  services  as  liquidator  shall  include  all  professional  services. 

170. — (1 .)  The  assets  of  a  company  in  a  winding-up  by  the  Court,  remaining  after  Costs  payable 
payment  of  the  fees  and  actual  expenses  incuired  in  realizing  or  getting  in  the  o«tof  theaaseto. 
assets,  shall,  subject  to  any  order  of  the  Court,  and,  as  regards  a  winding-up  to 
which  the  provisions  of  the  Stannaries  Act,  1887,  apply,  subject  to  that  Act,  be 
liable  to  the  following  payments,  which  shall  be  made  in  the  following  order  of 
priority,  namely : — 

First,  The  taxed  costs  of  the  petition,  including  the  taxed  oosts  of  any  person 

appearing  on  the  petition  whose  costs  are  allowed  by  the  Court. 
Next,  The  remuneration  of  the  special  manager  (if  any). 
„      The  oosts  and  expenses  of  any  person  who  makes,  or  oonours  in  making, 

the  company's  statement  of  affairs. 
„  The  taxed  charges  of  any  shorthand  writer  appointed  to  take  an  examina- 
tion. Provided  that  where  the  shorthand  writer  is  appointed  at  the 
instance  of  the  official  receiver  the  cost  of  the  shorthand  notes  shall  be 
deemed  to  be  an  expense  incurred  by  the  official  receiver  in  g^etting  in 
and  realising  the  assets  of  the  company. 
„      The  liquidator's  necessary  disbursements,  other  than  actual  expenses  of 

realisation  heretofore  provided  for. 
„      The  costs  of  any  person  properly  employed  by  the  liquidator  with  the 

sanction  of  the  committee  of  inspection. 
„      The  remuneration  of  the  liquidator. 

,,  The  actual  out-of-pocket  expenses  necessarily  incurred  by  the  committee 
of  inspection,  subject  to  the  approval  of  the  Board  of  Trade. 
(2.)  No  payments  in  respect  of  bills  or  charges  of  solicitors,  managers,  accountants,  Costs, 
auctioneers,  brokers,  or  other  persons,  other  than  payments  for  oosts  and  expenses 
incurred  and  sanctioned  under  Rule  57,  and  payments  of  bills  which  have  been 
taxed  and  allowed  under  orders  made  for  the  taxation  thereof,  shall  be  allowed  out 
of  the  assets  of  Uie  company  without  proof  that  the  same  have  been  oonsidered  and 
allowed  by  the  registrar.  The  taxing  officer  shall  satisfy  himself  before  passing 
sudi  bills  or  charges  that  the  employment  of  the  solicitor  or  other  person  in  respect 
of  the  matters  mentioned  in  the  bills  or  charges  has  been  duly  sanctioned. 

(3.)  Nothing  contained  in  this  rule  shall  apply  to  or  affect  oosts  which,  in  the 
course  of  legal  proceedings  by  or  against  a  company  which  is  being  wound  up  by 
the  Court,  are  ordered  by  the  Court  in  which  such  proceedings  are  pending  or  a 
judge  thereof  to  be  paid  by  the  company  or  the  liquidator,  or  the  rights  of  the 
person  to  whom  such  costs  are  payable. 

Statements  bt  LiatriDATOE  to  the  Reoisteab  of  Joint  Stooe  Companies  (p.  808). 

171.  The  winding-up  of  a  company  shall,  for  the  purposes  of  sect.  15  of  the  Condtwloii  of 
Act  of  1890,  be  deemed  to  be  concluded :—  winding-up. 

(rt.)  In  the  case  of  a  company  wound  up  by  order  of  the  Court,  at  the  date  on  PP*  *"*»  ^^ 
which  the  order  dissolving  the  company  has  been  reported  by  the  liquidator 
to  the  Registrar  of  Joint  Stock  Companies,  or  at  the  date  of  the  order  of 
the  Board  of  Trade  releasing  the  liquidator  pursuant  to  section  22  of  the 
Act  of  1890. 
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Times  for  send- 
ing liquidator's 
statements,  and 
regulations 

thereto. 
p.  810 


Affidavit  of  no 
receipts  or 
payments. 

p.  810 


{b.)  In  the  case  of  a  oompany  -wound  np  Yoluntarily,  or  under  the  supernnon  o{ 
the  Court,  at  the  date  of  the  dissolution  of  the  company,  unless  at  such 
date  any  funds  or  assets  of  the  company  remain  unclaimed  or  undistribated 
in  the  liands  or  under  the  control  of  the  liquidator,  or  any  person  who  hat 
acted  as  liquidator,  in  which  case  the  winding-up  shall  not  be  deemed  to 
be  concluded  until  such  funds  or  assets  have  either  been  distributed  or  psid 
into  the  companies  liquidation  account  at  the  Bank  of  England. 

172.  The  statements  with  respect  to  the  proceedings  in  and  position  of  a  liqui- 
dation of  a  company,  the  vnnding-up  of  which  is  not  concluded  within  a  year  after 
its  commencement,  shall  be  sent  to  the  Begistrar  of  Joint  Stock  Companies  twice  in 
every  year  as  follows : — 

(1.)  The  first  statement,  commencing  at  the  date  when  a  liquidator  was  first 
appointed  and  brought  down  to  the  end  of  twelve  months  from  the  ocm- 
mencement  of  the  wmding-up,  shall  be  sent  within  thirty  days  from  the 
expiration  of  such  twelve  months,  or  within  such  extended  period  as  &e 
Board  of  Trade  may  sanction,  and  the  subsequent  statements  shall  be  sent 
at  intervals  of  half  a  year,  each  statement  being  brought  down  to  the  end 
of  the  half  year  for  which  it  is  sent. 

(2.)  Subject  to  the  next  succeeding  rule.  Form  No.  92,  with  such  yaiiations  as 
circumstances  may  require,  wall  be  used,  and  the  directions  specified  in 
the  Form  shall  (unless  the  Board  of  Trade  oth^wise  direct)  be  observed  in 
reference  to  every  statement. 

(3.)  Every  statement  shall  be  sent  in  duplicate,  and  shall  be  verified  by  an 
affidavit  in  the  Form  No.  93,  with  such  variations  as  ciroumstanoes  may 
require. 

178.  Where  a  liquidator  has  not  during  any  period  for  which  a  statement  has  to 
be  sent  received  or  paid  any  money  on  account  of  the  oompany,  he  shall  at  the 
period  when  he  is  required  to  transmit  his  statement,  send  to  the  registrar  of  joint 
stock  companies  the  prescribed  statement  in  the  Form  No.  92,  in  dupli«ite  containing' 
the  particulars  therein  required  with  respect  to  the  proceedings  in  and  positian  of 
the  uqoidation,  and  with  such  statement  shall  also  send  an  affidavit  of  no  reeeipta 
or  payments  in  the  Form  No.  93. 


Payment  of 

undistributed 

and  unclaimed 

money  into 

oompaDies 

liquidation 

aooount. 

p.  810 


Unolaiicsd  Funds  and  IJndistbibxjtbd  Assets  in  thb  Hands  of  ▲  liiQinDAiOB 

(p.  310). 

174.— (1.)  All  money  in  the  hands  or  under  the  control  of  a  liquidator  of  a 
oompany  representing  unclaimed  dividends,  which  for  six  months  from  the  date 
when  the  dividend  became  payable  have  remained  in  the  hands  or  under  the  control 
of  the  liquidator,  shall  forthwith,  on  the  expiration  of  the  six  months,  be  paid  into 
the  companies  liquidation  account. 

(2.)  All  other  money  In  the  hands  or  under  the  control  of  a  liquidator  of  a  com- 
pany, representing  unclaimed  or  imdistributed  assets,  which  under  sub-section  3  of 
section  16  of  the  Act  of  1890,  the  liquidator  is  to  pay  into  the  companies 
liquidation  account,  shall  be  ascertained  as  on  the  date  to  which  the  state- 
ment of  receipts  and  payments  sent  in  to  the  Reg^rar  of  Joint  Stock  Com- 
panies is  brought  down,  and  the  amount  to  be  paid  to  the  companies  liquidation 
aooount  shall  be  the  minimum  balance  of  such  money  which  the  liquidator  has  had 
in  his  hands  or  under  his  control  during  the  six  months  immediately  preceding  the 
date  to  which  the  statement  is  brought  down,  less  such  part  (if  any)  thereof  as  the 
Board  of  Trade  may  authorize  him  to  retain  for  the  immediate  purposes  of  the 
liquidation.  Such  amount  shall  be  paid  into  the  companies  liquidation  acooont 
within  fourteen  days  from  the  date  to  which  the  statement  of  account  is  farougbt 
down. 

(3.)  Notwithstanding  anything  in  this  rule,  any  moneys  representing  unclaimed 
or  undistributed  assets  or  dividends  in  the  hands  of  the  liquidator  at  the  date  of  Um 
dissolution  of  the  company  shall  forthwith  be  paid  by  him  into  the  companies 
liquidation  account. 

(4.)  A  liquidator  whose  duty  it  is  to  pay  into  the  companies  liquidation  aooovnt 
at  the  Bank  of  England,  money  representing  unclaimed  or  undistributed  assets  of 
the  company  shall  apply  in  such  manner  as  Uie  Board  of  Trade  ^all  direct  to  the 
Board  of  Tiide  for  a  paying-in  order,  which  paying- in  order  shall  be  an  authority 
to  the  Bank  of  England  to  receive  the  payment. 

(5.)  Money  at  the  credit  of  the  account  of  the  official  liquidator  of  a  company 
irith  the  Bimk  of  England  shall  be  deemed  to  be  money  under  the  oontrol  oif 
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Buch  official  liquidator,  and  when  such  money  has  remained  unclaimed  or  imdistri- 
buted  for  six  months  after  the  date  of  receipt  it  shall  be  transferred  to  the 
oompaoies  liquidation  account^  and  the  official  liquidator  and  master  of  the 
Chancery  Division  of  the  High  Court  attached  to  the  judge  in  whose  chambers  the 
winding-up  is  proceeding  shall  draw  and  sign  such  cheques  or  orders  as  may  be 
necessary  for  the  transfer  of  the  money.  An  application  to  the  Board  of  Irade 
for  payment  out  of  moneys  so  transferred  shall  be  signed  by  the  liquidator  and 
countersigned  by  the  said  master. 

(6.)  Money  invested  or  deposited  at  interest  by  a  liquidator  shall  be  deemed  to  be 
money  under  his  control,  and  when  such  money  forms  part  of  the  minimum  balance 
payable  into  the  companies  liquidation  account  pursuant  to  clause  2  of  this  rule, 
the  liquidator  shall  r^Edize  the  investment  or  wiuidraw  the  deposit,  and  shall  pay 
the  proceeds  into  the  companies  liquidation  account,  provided  that  where  the 
money  is  invested  in  Government  securities,  such  securities  may,  with  the  per- 
mission of  the  Board  of  Trade,  be  transferred  to  the  control  of  the  Board  of 
Trade  instead  of  being  forthwith  realized  and  the  proceeds  thereof  paid  into  the 
companies  liquidation  account.  In  the  latter  case,  if  and  when  the  money  repre- 
sented by  the  securities  is  required  wholly  or  in  part  for  the  purposes  of  the 
liquidation,  the  Board  of  Trade  may  realize  the  securities  wholly  or  in  part  and 
pay  the  proceeds  of  realization  into  the  companies  liquidation  account  and  deal 
with  the  same  in  the  same  way  as  other  monies  paid  into  the  said  account  may  be 
dealt  with. 

175.  Every  person  who  has  acted  as  liquidator  of  any  company,  whether  the  liquidator  to 
liquidation  has  been  concluded  or  not,  shall  furnish  to  the  Board  of  Trade  particulars  f^'™^.  "^\ 
of  any  money  in  his  hands  or  under  his  control  rejpresenting  unclaimed  or  undis-  ^SSof^rSlde 
tributed  assets  of  the  company  and  such  other  particulars  as  the  Board  of  Trade       01 1 
may  require  for  the  purpose  of  ascertaining  or  getting  in  any  money  payable  into  ^' 
the  companies  liquidation  account  at  the  Bank  of  England.    The  Board  of  Trade 
may  require  such  particulars  to  be  verified  by  affidavit. 

176. — (1.)  The  Board  of  Trade  may  at  any  time  order  any  such  person  to  submit  Board  of  Trade 
to  them  an  account  verified  by  affidavit  of  uie  sums  received  and  paid  by  him  as  ™*^flS^ '°' 
liquidator  of  the  company,  and  may  direct  and  enforce  an  audit  of  the  account.  accounts. 

(2.)  For  the  purposes  of  section  15  of  the  Act  of  1890,  and  the  rules,  the  Court  |>  311  * 
shall  have,  and,  at  the  instance  of  the  Board  of  Trade,  may  exercise  aU  the  powers 
conferred  by  the  Bankruptcy  Act,  1883,  with  respect  to  the  discovery  and  realization 
of  the  property  of  a  debtor,  and  the  provisions  of  Part  I.  of  that  Act  wiUi  respect 
thereto  shall,  with  any  necessary  modification,  apply  to  proceedings  under  section  15 
of  the  Act  of  1890. 

177.  An  application  by  the  Board  of  Trade  for  the  purpose  of  ascertaining  and  Application  to 
getting  in  money  payable  into  the  Bank  of  England  pursuant  to  section  15  of  the  ^%  Court  for 
Act  of  1890,  shall  be  made  by  motion,  and  where  the  winding-up  is  by  or  under  the  Scouu^^md 
supervision  of  the  Court  shall  be  made  to  and  dealt  with  by  the  judge,  and  in  a  getting  in. 
voluntary  winding-up  shaU  be  made  to  and  dealt  with  by  the  judge  of  the  High  money. 
Court.  p.  811 

178.  An  application  by  a  person  claiming  to  be  entitled  to  any  money  paid  into  Application  for 
{he  Bank  of  J^igland  in  pursuance  of  section  15  of  the  Act  of  1890,  shall  be  made  payment  out  by 
in  such  form  and  manner  as  Uie  Board  of  Trade  may  from  time  to  time  direct,  and  ^^'^^  entitied. 
shall,  unless    the  Board  of    Trade  otherwise  directs,    be    accompanied  by  the 

certificate  of  tiie  liquidator  that  the  person  claiming  is  entitled,  and  such  further 
evidence  as  the  Board  of  Trade  may  dureot. 

179.  A  liquidator  who  requires  to  make  payments  out  of  monej  paid  into  the  Application  by 
Bank  of  England  in  pursuance  of  section  15  of  the  Act  of  1890,  cither  by  way  of  liquidator  for 
distribution  or  in  respect  of  the  cost  and  expenses  of  the  proceedings,  shall  apply  in  P»ym«it  out. 
such  form  and  manner  as  the  Board  of  Trade  may  direct,  and  the  Bjard  of  IVade 

may  thereupon  either  make  an  order  for  payment  to  the  liquidator  of  the  sum 
required  by  him  for  the  purposes  aforesaid,  or  may  direct  cheques  to  be  issued  to 
the  liquidator  for  transmission  to  the  persons  to  whom  the  payments  are  to  be 
made. 

RbLEASB  of  LiQtnDAXOB  IN  A  WusnUKQ-'UV  BT  IHB  COTTBT  (Ch.  60). 

180. — (I.)  A  liquidator  in  a  winding-up  by  the  Court  before  making  application  Proceedings  for 
to  the  Board  of  Trade  for  his  release,  shall  give  notice  of  his  intention  so  to  do  "^eaje  of 
to  all  the  creditors  who  have  proved  their  debts  and   to  all  the  contributories,  li^^i^ator. 
and  shall  sood  with  the  notice  a   summary   of   his  reoeipta   and   payments  as 
liquidator. 
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Appendix  B. 


Appointment. 


(2.)  When  the  Board  of  Trade  have  granted  to  a  liqnidator  his  release,  a  notice 
of  the  order  granting  the  release  shall  be  gazetted.  The  liquidator  shall  proTide 
the  requisite  stamp  fee  for  the  Gazette^  which  he  may  charge  against  the  oompeny's 
assets. 

Official  Beceivebs  asd  Boabd  of  Tbabb  (p.  197). 

181. — (1.)  Judicial  notice  shall  be  taken  of  the  appointment  of  the  official  re* 
ceivers  appointed  hj  the  Board  of  Trade. 

(2.)  When  the  Board  of  Trade  appoints  any  officer  to  act  as  deputy  for  or  in  the 
place  of  an  official  receiver,  notice  thereof  shall  be  g^ven  by  letter  to  the  Court  to 
which  such  official  receiver  is  or  was  attached.  The  letter  shall  specify  the  duration 
of  such  acting  appointment. 

(3.)  Any  person  so  appointed  shall,  during  his  tenure  of  office,  have  all  the  status, 
rights,  and  powers,  and  be  subject  to  all  the  liabilities  of  an  official  receiver. 

182.  Where  an  official  receiver  is  removed  from  his  office  by  the  Board  of 
Trade,  notice  of  the  order  removing  him  shall  be  communicated  by  letter  to  the 
Court  to  which  the  official  receiver  was  attached. 

188.  The  Board  of  Trade  may,  by  general  or  special  directions,  determine  what 
acts  or  duties  of  the  official  receiver  in  relation  to  the  winding-up  of  companies  are 
to  be  performed  by  him  in  i>er8on,  and  in  what  cases  he  may  £soharge  his  functiona 
through  the  agency  of  his  clerks  or  other  persons  in  his  tegnlar  employ,  or  under 
his  official  control. 

Assistant  official      184.  An  assistant  official  receiver,  appointed  by  the  Board  of  Trade,  shall  be  an 

r^ceiveni.  officer  of  the  Court,  like  the  official  receiver  to  whom  he  is  assistant,  and,  subject  to 

p.  198  the  directions  of  the  Board  of  Trade,  he  may  represent  the  official  receiver  in  all 

proceedings  in  Court,  or  in  any  administrative  or  other  matter.    Judicial  notice 

shall  be  taken  of  the  appointment  of  an  assistant  official  receiver,  and  he  may  be 

removed  in  the  same  manner  as  is  provided  in  the  case  of  an  official  receiver. 


Bemoval. 
p.  197 


Personal  per- 
formance of 
duties. 

p.  198 


Power  of  officers 
of  Board  of 
Trade  and 
official  receivers' 
clerks  in  certain 
coses  to  act  for 
official  receivers. 

p.  198 

Daties  where  no 
assets. 

pp.  198,  261 

Accounting  by 
official  receiver. 

pp.  198,  299 


Official  receiver 
to  act  for  Board 
of  Trade  where 
no  committee  of 
inspection. 

pp.  198,  261 

Appeals  from 
Board  of  Trade 
anJ  official 


p.  198 

Applications 
under  sect.  26  (2) 
of  Act  of  1890. 

p.  807 


185.  In  the  absence  of  the  official  receiver  any  officer  of  the  Board  of  Trade  duly 
authorized  for  the  purpose  by  the  Board  of  iTrade,  and  any  clerk  of  the  official 
receiver  duly  authorized  by  him  in  writing,  may  by  leave  of  the  Court  act  on  behalf 
of  the  official  receiver,  and  take  part  for  him  in  any  public  or  other  examinatkm 
and  in  any  unopposed  application  to  the  Court. 

186.  Where  a  company  against  which  a  winding-up  order  has  been  made  has 
no  available  assets,  the  official  receiver  shall  not  be  required  to  incur  any  expense 
in  relation  to  the  winding-up  without  the  express  directions  of  the  Board  of  Trade. 

187. — (1.)  Wbere  a  liquidator  is  appointed  by  the  Court  in  a  winding-up  by  the 
Court,  the  official  receiver  shall  account  to  the  liquidator. 

(2.)  If  the  liquidator  is  dissatisfied  with  the  accoimt  or  any  part  thereof,  he  may 
report  the  matter  to  the  Board  of  Trade,  who  shall  take  such  action  (if  any)  thereoQ 
as  it  may  deem  expedient. 

(3.)  The  provisions  of  these  rules  as  to  b'quidators  and  their  accounts  shaO  not 
apply  to  the  official  receiver  when  he  is  liquidator,  but  he  shall  account  in  suoh 
manner  as  ^e  Board  of  Trade  may  from  time  to  time  direct. 

188.  Where  there  is  no  committee  of  inspection  any  functions  of  the  committee 
of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the  directions  o£ 
the  Board,  be  exercised  by  the  official  receiver. 

189«  An  appeal  in  the  High  Court  against  a  decision  of  the  Board  of  Trade,  oc 
an  appeal  to  the  Court  from  an  act  or  decision  of  the  official  receiver,  acting 
otherwise  than  as  liquidator  of  a  company,  shall  be  brought  within  twenty-one 
days  from  the  time  when  the  dedsion  or  act  appealed  against  is  done,  prononneed, 
or  made. 

190. — (1 .)  An  application  by  the  Board  of  Trade  to  the  Court  to  examine  on  oath 
the  liquidator  or  any  other  p^son  pursuant  to  section  26  of  the  Act  of  1890,  shall  bo 
made  ex  parte^  and  shall  be  supported  by  a  report  to  the  Court  filed  with  the 
registrar,  stating  the  circumstances  in  which  the  application  is  made. 

(2.)  The  report  may  be  signed  by  any  person  duly  authorized  to  sign  doouments 
on  behalf  of  &e  Board  of  Trade ;  and  shall  for  the  purposes  of  such  ^^Koatkm  be 
primA  facie  evidence  of  the  statements  therein  contained. 
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Boon  TO  Bx  sxn,  m>  Bsfctbkb  icasb,  bt  Oihobbs  of  Ooubss  (p.  900). 

191. —(1 .)  In  the  Hiffh  Court  the  legistrar  and  in  the  distriot  registries  of  the  High  Books  to  be  kept 
Court  at  Liverpool  and  Manchester  respeotively  the  distriot  regktrars  of  the  High  te-^Jf"  ^ 
Court,  and  in  a  Court  other  than  the  High  Court,  the  registrar  shall  keep  hooks  ^''''•' 
accordiug  to  the  forms  in  the  Appendix,  and  the  particulars  given  under  the  P*  ^^ 
different  heads  in  such  hooks  shall  he  entered  forthwith  after  each  proceeding  has 
heen  ooDoluded. 

(2.)  The  officers  of  the  Courts  whose  duty  it  is  to  keep  the  hooks  presorihed  hr 
these  rules  shall  make  and  transmit  to  the  Board  of  Tra^  suoh  extracts  from  their 
hooks,  and  shall  furnish  the  Board  of  Trade  with  such  information  and  returns  as 
the  Board  of  Trade  may  from  time  to  time  require. 

G-AZBTTXNO  IN  A  WlNDINO-UP  BT  THB  COUBT. 

192. — (1.)  All  notices  suhsequent  to  the  making  hy  the  Court  of  a  winding-up  Gasetttng 
order  in  pursuance  of  the  Acts  or  the  Rules  requiring  puhlioation  in  the  Lwuion  notiMt. 
Gazette  shall  he  gazetted  by  the  Board  of  Trade.  p.  45 

(2.)  Where  any  winding-up  order  is  amended,  and  also  in  any  case  in  which 
any  matter  which  has  been  gazetted  has  been  amended  or  altered,  or  in  which  a 
matter  has  been  wrongly  or  inaccurately  gazetted,  the  Board  of  Trade  shall  re-  gazette 
suoh  order  or  matter  with  the  necessary  amendments  and  alterations  in  the  pre- 
scribed form,  at  the  expense  of  the  company's  assets,  or  otherwise  as  the  Board  of 
Trade  may  direct. 

193. — (1.)  Whenever  the  London  Gazette  contains  any  advertisement  relating  to  Filing  memo- 
any  windinir-up  proceeding's  the  official  receiver  or  liquidator  as  the  case  may  be  ^^^  ^. 
shall  file  with  the  proceedings  a  memorandum  referring  to  and  giving  the  date  of     ^''^"^^ 
the  advertisement.  PP-  »>  ^^ 

(2.)  In  the  case  of  an  advertisement  in  a  local  paper,  the  official  receiver  or  liqui- 
dator as  the  case  may  he  shall  keep  a  copy  of  the  paper,  and  a  memorandum 
referring  to  and  giving  the  date  of  the  advertisement  shall  be  placed  on  the  file. 

(3.j  For  this  purpose  one  copy  of  each  local  paper  in  which  any  advertisement 
relatmg  to  any  winding-up  proceeding  in  the  Court  is  inserted,  shall  be  left  with 
the  official  receiver  or  liquidator  as  the  case  may  be  by  the  person  who  inserts  the 
advertisement. 

(4.)  A  memorandum  under  this  rule  shall  be  primd  facte  evidence  that  the 
advertisement  to  which  it  refers  was  duly  inserted  in  the  issue  of  the  Gazette  or 
newspaper  mentioned  in  it. 

ABBBEnre  IBB  ComaTMBiiTB  (Ch.  80). 

194.  A  warrant  of  arrest,  or  any  other  warrant  issued  under  the  provisions  of  To  whom 
the  Acts  and  Rules,  may  be  addressed  to  such  officer  of  the  Court,  or  to  such  high  T!'^^^!^^ 
bailiff  or  officer  of  any  County  Court,  whether  suoh  County  Court  has  jurisdiction  j!    /!!T^ 
to  wind  up  a  company  or  not,  as  the  Court  may  in  each  case  direct.  ^*  *^** 

195.  Where  the  Court  issues  a  warrant  for  the  arrest  of  a  person  under  any  of  PHwm  to  whioh 
the  provisions  of  the  Acts  or  Bules,  the  prison  (to  be  namea  in  the  warrant  of  person  arrested 
arrest)  to  which  the  person  shall  be  committed  shall,  unless  the  Court  shall  other-  Jo  beMSSn." 
wiBe  order,  be  the  prison  used  by  the  Court  in  oases  of  orders  of  commitment  made 

in  the  exercise  by  Uie  Court  of  its  ordinary  jurisdiction. 

196.  Where  a  warrant  for  the  arrest  of  a  person  has  been  issued  by  a  Court  Ezeoationof 
other  than  the  High  Court  under  any  of  the  provisions  of  the  Acts  and  Rules,  the  "'^J™***.^, 
high  bailiff  of  the  Court,  or  other  officer  of  the  Court  to  whom  the  warrant  is  ^jjj^^^ 
addressed,  may  send  the  warrant  of  arrest  to  the  registrar  of  any  other  Court  (other  aSSonof  Court* 
than  the  High  Court)  within  the  ordinary  jurisdiction  or  distriot  of  which  such  ^^  XLm. 
person  shall  Uien  be  or  be  believed  to  be,  with  a  warrant  annexed  thereto  under  the  -gmi  698  ' 
hand  of  the  high  bailiff  or  officer  and  seal  of  the  Court  from  which  the  warrant 

orig^ally  issued  requiring  execution  of  the  warrant  by  the  Court  to  which  it  is 
so  sent;  and  the  registrar  of  the  last-mentioned  Court  shall  seal  or  stamp  the 
warrant  with  the  seal  of  his  Court,  and  issue  the  same  to  the  hi^h  bailiff  or  other 
proper  officer  of  his  Court,  with  an  endorsement  thereon  in  the  Form  106 ;  and 
thereupon  suoh  last-mentioned  high  bailiff  or  officer  may,  and  shall  in  all  respects 
execute  the  said  warrant  aooordinp^  to  the  requirements  thereof,  and  all  constables 
and  peace  officen  shall  aid  and  assist  within  their  respective  distiiots  in  the  execu- 
tion of  suoh  warrant. 

197. — (1.)  Where  a  person  is  arrested  under  a  warrant  of  oommitment  issued  Priawitoii^i^ 
under  any  of  the  provi^ns  of  the  Acts  and  Rules,  other  than  sections  116  and  118  i??^JS''^**^ 
of  the  Companies  Act,  1862,  and  R.  69  of  the  Rules,  he  shall  be  forthwith  conveyed  "         ^~ 

P.  3z 
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Te7ed,aiid 
prodiustion  and 
oastody  of  pex^ 
sons  arrested. 


pp. 


824.826 


Board  of  Trade 
orders. 


Enlargmnent  or 
abridgment  of 
time. 

p.  86 

Formal  defect 
not  to  invalidate 
pTOoeedings. 

pp.  85,  108 


triplication 
of  existing 
procedure. 


Petitions  in 
Liverpool  and 
l^ohester 
District 
Begistries. 

p.  87 

Annnlment. 


Short  title  and 


in  oustody  of  the  bailiff  or  officer  apprehendiiup  him  to  the  prison  of  the  Ckjnutinihiii 
^e  ordinaiy  jurisdiction  of  which  he  is  apprehended,  and  kept  therein  for  the  time 
mentioned  in  the  warrant  of  commitment,  unless  sooner  discharged  hj  the  order  of 
the  Court  which  origfinally  issued  the  warrant  of  commitment,  or  otherwise  by  law. 
(2.)  Where  a  person  is  arrested  under  a  warrant  issued  under  section  115  or 
section  118  of  the  Companies  Act,  1862,  or  under  R.  69  of  the  Rules,  he  shall  be 
forthwith  conveyed  in  custody  of  the  bailiff  or  officer  apprehending  him  to  the 
prison  of  the  Court  within  the  ordinary  jurisdiction  of  which  he  is  apprehended; 
€md  the  goyemor  or  keeper  of  such  prison  shall  produce  such  person  before  Uie 
Court  as  it  may  from  time  to  time  direct,  and  shall  safely  keep  him  until  such  time 
as  the  Court  shall  otherwise  order,  or  such  person  shall  oe  otherwise  discharge  by 
law.  Provided  that  where  any  such  person  is  conveyed  to  a  prison  other  than  the 
prison  used  by  the  Court  which  originally  issued  the  warrant  in  cases  of  orders  of 
commitment  made  by  such  Court  in  the  exercise  of  its  ordinary  jurisdiction,  the 
Court  may  by  order  direct  such  person  to  be  transferred  to  such  last-mentioned 
prison  ;  and  on  receipt  of  such  order  the  gt^vemor  or  keeper  of  the  prison  to  which 
such  person  has  been  conveyed,  shall  cause  such  person  to  be  conveyed  in  prop^ 
custody  to  the  prison  mentioned  in  such  order,  and  the  governor  or  keeper  of  soch 
last-mentioned  prison  shall,  on  production  of  such  order  and  of  the  warrant  of 
arrest,  receive  such  person,  and  shall  produce  him  before  the  Court,  as  it  may  from 
time  to  time  direct,  and  shall  safely  keep  him  until  such  time  as  the  Court  shall 
otherwise  order,  or  such  person  shall  be  otnerwise  discharged  by  law. 

MlSCELLANBOnS  MaTTBBS. 

198.  The  Board  of  Trade  may  from  time  to  time  issue  general  orders  or  Tega- 
lations  for  the  purpose  of  regulating  any  matters  under  the  Act  or  the  Rules 
which  are  of  an  administrative  and  not  of  a  judicial  character.  Judicial  notice  shall 
be  taken  of  any  general  orders  or  regulations  which  are  printed  by  the  King's 
printers,  and  purport  to  be  issued  under  the  authority  of  the^oard  of  Trade. 

199.  The  Court  may,  in  any  case  in  which  it  shall  see  fit,  extend  or  abridge  the 
time  appointed  by  the  Rules  or  fixed  by  any  order  of  the  Court  for  doing  any  aet 
or  taking  any  proceeding. 

200. — (1.)  No  proceedings  under  the  Acts  or  the  Rules  shall  be  invalidated 
by  any  formal  defect  or  by  any  irregularitjr,  unless  the  Court  before  which  an 
objection  is  made  to  the  proceeding  is  of  opinion  that  substantial  injustice  has 
been  caused  by  the  defect  or  irregularity,  and  that  the  injustice  cannot  be  remedied 
by  any  order  of  that  Court. 

(2.)  No  defect  or  irregularity  in  the  appointment  or  election  of  a  receiver,  liqui- 
dator, or  member  of  a  conmiittee  of  inspection  shall  vitiate  any  act  done  by  him  in 
good  faith. 

201.  In  all  proceedings  in  or  before  the  Court,  or  any  judge  registrar  or  officer 
thereof,  or  over  which  the  Court  has  jurisdiction  under  the  Acts  and  Rules,  where 
no  other  provision  is  made  by  the  Acts  or  Rules,  the  practice,  procedure,  and 
regfulations  shall,  unless  the  Court  otherwise  in  any  special  case  directs,  in 
the  High  Court  be  in  accordance  with  the  Rules  of  the  Supreme  Court  and 
practice  of  the  High  Court,  and  in  a  Palatine  Court  and  County  Court  in  accord- 
ance, as  far  as  practicable,  with  the  existing  Rules  and  practice  of  the  Court  in 
proceedings  for  the  administration  of  assets  by  the  Court. 

202.  The  provisions  of  Rule  2  of  the  Rules  of  the  Supreme  Courts  1887,  relating 
to  petitions  in  the  district  registries  of  Liverpool  and  Manchester,  shall  apply  to 
petitions  presented  in  those  registries  imder  the  Acts  and  Rules. 

203.  The  rules  and  orders  specified  in  the  schedule  hereto  and  the  foams 
thereby  prescribed  are  hereby  revoked  and  annulled  to  the  extent  mentioned  in  sueh 
schedme,  provided  that  such  revocation  and  annulment  shall  not  prejudioe  or  affect 
anything  done  or  suffered  heiare  the  date  on  whidb  these  rules  come  into  operatioii 
under  any  rule  or  order  which  is  hereby  revoked  and  annulled  and  that  no  rule  or 
practice  which  was  annulled  or  repealed  by  the  said  rules  and  orders  shall  be 
revived  by  reason  of  the  revocation  and  annuJment  hereby  effected. 

204.  These  rules  may  be  cited  as  the  Companies  (Winding-up)  Boles,  1908. 
They  shall  come  into  operation  on  the  1st  day  of  January,  1904. 

(Signed) 
The  18th  of  December,  1903.  Haiabust,  0. 

I  concur.        O.  W.  Baijoub, 

President  of  the  Board  of  Trade. 
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SOHEDXJLE. 
Obdxbs  An)  RuLBs  Rbvozbd  An)  AmnjiXiBD. 

1.  The  General  Order  of  the  Court  of  Chancery  of  the  11th  of  Noyemher,  1862 

(exoept  as  to  winding-np  matters   commenced  before  the  Ist  day  of 
January,  1891). 

2.  The  Companies  (Winding-np)  Bnles,  1890. 

8.  The  Companies  (Winding-np)  Boles  of  April  80th,  1891. 

4.  The  Companies  (Winding-up)  Boles,  1892. 

5.  The  Companies  (Winding-up)  Bules,  August,  1892. 

6.  The  Companies  (Winding-up)  Bule,  December  3rd,  1892. 

7.  The  Companies  (Winding-up)  Bules,  March  29th,  1893. 

8.  The  Companies  (Winding-op)  Boles,  April  2nd,  1898. 

9.  The  Companies  (Winding-up)  Bule,  November,  1895. 

10.  The  Companies  (Winding-up)  Bule,  May  19th,  1896. 

11.  The  Companies  (Winding-up)  Boles,  1899. 

12.  The  Companies  (Winding-up)  Bule,  1902. 
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APPENDIX  OF  FORMS. 

^The  Forms  set  out  in  this  Appendix  to  the  Rules  of  1903  unll  he  ftmnd 
in  the  body  of  the  work  at  the  pages  indicated,"] 

No.  1.— General  title  (High  Court).     [Form  1,  aupra^  p.  31.] 

No.  2.— General  title  (Coimty  Court).     [Form  4,  supra,  p.  32.] 

No.  8. — ^Forin  of  summonfi  (general).    [Form  10,  supraf  p.  88.] 

No.  4.— Petition.    [Form  18,  supra,  p.  73.] 

No.  5. — ^Petition  by  unpaid  creditor  on  simple  contract.   [Form  19,  supra,  p.  74.] 

No.  6.— AdvertiBement  of  petition.     [Form  86,  supra,  p.  89.] 

No.  7.— Affidavit  of  service  of  petition  on  members,  officers,  or  serrantB. 
[Form  88,  supra,  p.  92.] 

No.  8. — ^Affidavit  of  service  of  petition  on  liquidator.     [Form  89,  supra,  p.  93.] 

No.  9. — ^Affidavit  verifying  petition.     [Form  49,  supra,  p.  98.] 

No.  10. — Order  appointing  the  official  receiver  as  provisional  liquidator  after 
presentation  of  petition  and  bSore  order  to  wind  up.     [form  81,  supra^  p.  148.] 

No.  11.— Notice  of  intention  to  appear  on  petition.    [Form  67,  supra,  p.  107.] 

No.  12. — ^List  of  parties  attending  the  hearing  of  a  petition.  [Form  68, 
supra,  p.  108.] 

No.  18. — ^Notification  to  official  receiver  of  orders  pronounoed  on  petitiODB  for 
winding-up.    [Form  71,  supra,  p.  131.] 

No.  14.— Notification  to  official  receiver  of  orders  pronounced  for  appomtment 
of  official  receiver  as  provisional  liquidator  prior  to  winding-up  order  bemg  made. 
[Form  84,  supra,  p.  160.] 

No.  16. — Order  for  winding-up  by  the  Court.    [Form  72,  suprm^  p.  132.] 

No.  16. — Order  for  winding-up  subject  to  supervision.    [Form  781,  svpra, 
p.  801.] 
No.  17.— Notice  of  order  to  wind  up.    [Form  78a,  supra,  p.  liC] 
No.  18. — Order  of  transfer.    [Form  649,  supra,  p.  678.] 

No.  19. — ^Notice  of  transfer  of  proceedings  to  the  Board  of  Trade  and  offioiil 
receiver.    [Form  662,  supra,  p.  679.] 

No.  20.— Affidavit  by  special  manager  verifying  account.    [Form  99,  si^ra, 

p.  162.] 
No.  21. — Notice  to  creditors  of  first  meeting.    [Form  164,  styaroj  p.  236.] 
No.  22.— Notice  to  contributories  of  first  meeting.    [Form  166,  suproy  p.  236.] 
No.  28. — ^Notice  to  directors  and  officers  of  the  company  to  attend  first  meeting 

of  creditors  or  contributories.    [Form  166,  supra,  p.  236.J 

No.  24. — Memorandum  of  proceedings  at  adjourned  first  meeting  (no  quorom). 
[Form  166,  supra,  p.  246.] 

No.  26 . — List  of  creditors  assembled  to  be  used  at  every  meeting.  [Forms  166, 
408,  st^a,  pp.  246,  437.] 

No.  26.^(B.  63)  Statement  of  affairs.     [Form  149,  supra,  p.  214.] 

No.  27. — Reportof  result  of  meeting  of  creditors  or  contributories.  [Forms  169, 
404,  supra,  pp.  247,  438.] 

No.  28.— Order  appointing  liquidator.    [Form  177,  supra,  p.  262.] 

No.  29. — Certificate  that  liquidator  or  special  manager  has  given  seoorify. 
[Form  188,  supra,  p.  268.] 

No.  80.— Advertisement  of  appointment  of  liquidator.  [Form  184|  supra, 
p.  266.] 
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Vo.  81« — Order  direoting  a  pnUio  examination.    [Form  677^  iupra,  p.  601.] 

No.  82. — Order  appointing  a  time  for  pnblio  examination.     [Form  679| 
ittpra,  p.  602.] 

No.  88.— Notice  to  ati»nd  public  examination.    [Form  68O9  tupra^  p.  602.]   . 

No.  84. — ^Application  for  appointment  of  shorthand  writer  to  take  down  notes 
of  public  examination  and  order  thereon.    [Form  690,  supra,  p.  606.] 

No.  85.— Declaration  by  shorthand  writer.    [Form  691,  mpra,  p.  606.] 

No.  86. — Notes  of  public  examination  where  a  shorthand  writer  is  appointed. 
[Form  597,  supra,  p.  6o9.] 

No.  87. — ^Notes  of  public  examination  where  a  shorthand  writer  is  not  i^pointed. 
[Form  599,  supra,  p.  610.] 

No.  88. — Report  to  the  Court  where  person  examined  refuses  to  answer  to 
satisfaction  of  registrar  or  officer.    [Form  595,  supra,  p.  608.] 

Ho.  89.— Order  on  persons  to  attend  at  Chambers  to  be  examined.    [Fonn  562, 
supra,  p.  687.] 

No.  40. — Warrant  against  person  who  fails  to  attend  examination.  [Form  598, 
supra,  p.  607.] 

No.  41. — ^Notice  by  liquidator  requiring  payment  of  money  on  deliyery  of  booksi 
ftc  to  liquidator.    [Form  258,  supra,  p.  349.] 

No.  42.  — Proyisional  list  of  contiibutoriee  to  be  made  out  by  liquidator. 
[Form  458,  supra,  p.  614.] 

No.  48. — ^Notice  to  contributories  of  appointment  to  settle  list  of  contiibutoties. 
[Form  454,  supra,  p.  615.] 

No.  44. — ^Affidayit  of  postage  of  notices  of  appointment  to  settle  list  of  contri- 
butories.   [Form  455,  supra,  p.  617.] 

No.  45. — Certificate  of  liquidator  of  final  settleoksnt  of  the  list  of  contributories. 
[Form  456,  supra,  p.  617.] 

No.  46. — Notice  to  contributory  of  final  settlement  of  list  of  contributories,  and 
that  his  name  is  included.    [Form  457,  supra,  p.  619.] 

No.  47. — Supplemental  list  of  contributories.    [Form  460,  supra,  p.  621.] 

No.  48. — ^Affidayit  of  serTice  of  notice  to  contributory.    [Form  458,  supra, 
p.  619.] 

No.  49.— Order  on  application  to  yary  list  of  contributories.    [Form  MS^ 
supra,  p.  622.] 

No.  50. — Notice  to  each  member  of  oonmiittee  of  inspection  of  meeting  for 
sanction  to  proposed  call.    [Form  476,  supra,  p.  628.] 

No.  51. — ^Advertisement  of  meeting  of  committee  of  inspection  for  sanction  to 
proposed  call.    [Form  477,  supra,  p.  629.] 

No.  52. — ^Resolution  of  committee  of  inspection  sanctioning  call.    [Form  478, 
supra,  p.  629.] 

No.  58.— Notice  of  call  sanctioned  by  committee  of  inspection  to  be  sent  to 
contributory.    [Form  479,  supra,  p.  529.] 

No.  54.— Summons  for  leave  to  make  a  call.    [Form  480,  supra,  p.  530.] 

No.  55.— Affidavit  of  liquidator  in  support  of  proposal  for  call.    [Form  482, 
supra,  p.  631.] 

No.  56« — ^Advertisement  of  intended  call.    [Form  481,  supra,  p.  631.] 
No.  57. — Order  giving  leave  to  make  a  call.     [Forms  484 — 487,  supra, 
p.  683.] 

No.  58. — Document  making  a  caU.    [Form  478a,  supra,  p.  529.] 

No.  59.— Notice  to  be  served  with  the  order  Sanctioning  a  call.    [Form  491, 
supra,  p.  635.] 

No.  60.— Affidavit  in  support  of  application  for  order  for  payment  of  call. 
[Form  498,  supra,  p.  626.] 
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Appendix  B. 


Ho.  61. — Order  for  payment  of  oall  due  from  a  oontribatoi7.  [Form  486| 
supra^  p.  538.] 

No.  62.— Affidavit  of  servioe  of  order  for  payment  of  oalL  [Form  501|  m^mic, 
p.  641.] 

Ko.  6d.— Ptoof  of  debt  (general  form).    [Form  157)  tupra,  p.  238.] 

Ko.  64.— Pkx>of  of  debt  of  worimien.    [Form  411,  mpra,  p.  472.] 

Ho.  65. — ^Notice  of  rejection  of  proof  of  debt.    [Form  414,  »upr€f  p.  474.] 

Ho.  66.— List  of  proofs  to  be  filed  under  Br.  Ill  and  116.  [Form  416,  Mf{Ta, 
p.  476.] 

'  Ho.  67. — ^Notioe  to  creditors  of  intention  to  dedare  dividend.  [Form  486, 
iupra,  p.  483.] 

Ho.  68  (see  p.  486). 
Gbbtzfikd  Lzbt  of  Pboofb  X7XDBB  E.  119  (6),  OcfMPAinxa  (WnffDzira-TTP)  Btjlbb,  amd 
AsvuoATiom  SOB  IflBUB  or  Obbqitbs  roB  DivzDBin>  ob  CknfPiBiw  LioDiiiixiov 

AOOOUBT. 

Companies  Liquidation  Account. 

Se Court  No.  1.  Ledger  folio * 

I  hereby  certify  that  the  following  list  has  been  compared  with  the  proofs  filed, 
and  that  the  names  of  the  creditors  and  the  amounts  for  which  the  proofs  axe 
admitted  are  correctly  stated. 

(Signature.)    [If  the  proceedings  are  in  a  Goontj 
Court,  to  be  signed  by  theregistrar.  If  theprooeedings 
are  in  the  Hign  Court,  to  be  signed  by  the  liquidator.] 
Dated  the day  of ,  19—. 

I  certify  that  by  my  books  the  sum  of /.  stands  to  the  credit  of  the  above 

company  with  the  Companies  Liquidation  Account  at  the  Bank  of  England,  and 

that  the  sum  of /.  is  required  to  meet  the  under-mentioned  dividends,  on 

proofs  which  have  been  duly  made  and  admitted  to  rank  for  dividend  upon  the 
company,  and  I  have  to  request  that  orders  for  payment  may  be  isnied  to  me. 

The  mvidend  is  payable  on  the day  of ,  19 — ,  and  notice  of  dedaza- 

tion  thereof  was  forwarded  to  the  Board  of  Trade  for  insertion  in  the  Xofufon  OtuetU 
on  the day  of ^  19 — . 

Date, ,  19—.  -,  Liquidator. 


To  the  Board  of  Trade. 


(Address  to  which  cheques  and 
money  orders  should  be  sent. 


No. 


Surname. 


Oirfatkii 
Name. 


Town  on  which 

Poet  OfBoe  Money 

Order  ahonld  be 

drawn. 


Amount  of 
Proof. 


Sums 


Sums  of  £S 
aadalKHTe. 


Ho.  69  (see  p.  486).    Bulell96. 

Cbbufixd  List  ov  Pboofs  Filbd  xtbdbb  Bttlb  119  (6),  Compabzbs  (WiHsaro-iiF) 

Bulbs,  Sfboial  Babk  Casb. 

(Title,) 

I  hereby  certify  that  the  following  list  has  been  compared  with  the  proofs  filed, 
and  that  the  names  of  the  creditors  and  the  amounto  for  which  liie  proofs  are 
admitted  are  correctly  stated. 

(Signature.)    Hi  the  proceedings  are  in  a  County 
Courtytobesiffnedbytheregistrar.  If  the  proceedings 
are  in  the  High  Court,  to  be  signed  by  the  liquidator.] 
Dated  the day  of ,  19—. 
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I  herebj  oertlfy  that  a  diyidend  of 


in  the  £  has  been  declared,  and  that 


the  oreditors  whose  names  are  set  forth  below  are  entitled  to  the  amounts  set 

opposite  their  respectiye  names.  ,  Liquidator. 

Dated  the day  of ,  19—. 

To  the  Board  of  Trade. 


Samame. 


Christian  Name. 


Amount  of  Ftoof. 


Amount  of  Dividend. 


No.  70. — ^Notice  to  persons  claiming  to  be  oreditors  of  intention  to  declare  final 

dividend.     [Form  442,  tupraf  p.  488.J 
No.  71.— Notice  of  dividend.    [Form  439,  tuproy  p.  485.] 
No.  72.--Anthority    to    liquidator    to    pay    dividends   to    another    person. 

[Form  439a,  supra,  p.  486.] 

No.  73  (see  p.  561).    Bnle  119  (3). 

NOTIOB    07    BbTTTBN    TO    GONTBEBnTOBIBS. 

Cheques  are  cancelled  at  the  expiration  of  six  months  from  date  of  issue,  and 
money  orders  at  the  expiration  of  twelve  months  from  month  of  issue. 

A  fee  of  Is,  when  ilie  return  does  not  exceed  1/.,  and  2s,  6d,  when  the  return 
exceeds  1/.,  is  chargeable  on  the  re-issue,  after  cancellation,  of  return  cheques 
and  mon^  orders,  the  fee  being  payable  in  companies  (winding-up)  stamps. 
[Please  bring  this  notice  with  you.] 

(ntls.) 

Return  of 1,  per  share. 

[AddressJ 

[Date.] 

Notice  is  hereby  given  that  a return  of per  share  has  been  declared 

in  tins  matter,  and  that  the  same  may  be  receiyed  at  my  office  as  above  on  », 

the day  of ,  19 — ,  or  on  tmy  subsequent  day  except  Saturday ,  between 


the  hours  of  - 


.  and  - 


Upon  applying  for  payment  this  notice  must  be  produced  entire,  together  vdth  the 
share  certificate.  If  you  do  not  attend  personally,  you  must  forward  the  ehare 
certificate,  and  fill  up  and  sign  the  subjoined  forms  of  receipt  and  authority,  when  a 
cheque  or  money  orctor  payable  to  your  order  will  be  delivered  in  accordance  with 
the  authority.  (Signed) 

,  Liquidator. 

NoTB. — ^The  receipt  should  be  signed  by  the  contributory  personally,  or,  in  the 
case  of  joint  oontributories,  by  each. 


No. 


Iteeeipt, 
•  in  this  matter  the  sum  of  - 


19—. 


Beceiyed  of  the  

and pence,  being  the  amount  payable  to 

return  of  - 


-pounds. 


-  per  share  held  by  • 


in  respect  of  the 


shillings, 


in  this  company. 

[Contributory's  signature.] 


StB, 


Authority  for  Delivery, 

'  Please  deliver  to  {insert  the  name  of  the  person  toho  is  to  receive  the  cheque  or 
money  order,  or  the  words  **^  by  post,"  at  "  ^  risk,**  if  you  wish  it  sent  to  you  in 

■—  in,  this 


that  way"]  the  cheque  or  money  order  for  the  return,  payable  to 
matter. 


To  the  [Official  Receiver]  Liquidator. 


[Omtributory's  signature.] 
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No.  74. — Schedule  or  list  of  oontribntories  to  whom  a  diTidend  or  retnm  is  to  be 
paid.  In  the  now  fifth  column  insert  after  the  word  *'  shares  "  the  "word  *'  held.'* 
Add  a  new  tenth  column  headed  "Net  Return  Payable.'*  This  to  be  the  lati 
column  but  one.    [Form  633,  supraj  p.  562.] 

No.  75.— Notice  of  meeting  (general  form).    [Form  896,  tupra^  p.  434.] 

No.  76.— AfBdayit  of  postage  of  notices  of  meeting.  [Form  399,  tvprs, 
p.  436.] 

No.  77.— Certificate  of  postage  of  notices  (general).  [Forms  161,  400, 
tupray  pp.  244,  436.] 

No.  78.— Memorandum  of  adjournment  of  meeting.     [Forms  168,  401, 

tupruy  pp.  246,  436.] 

No.  79. — ^Authority  to  deputy  to  act  as  chairman  of  meeting  and  uae  proxies. 
[Forms  162,  398,  tupra^  pp.  246,  436.] 

No.  80.— General  proxy.    [Form  158,  tupra^  p.  240.] 

No.  81.— Special  proxy.    [Form  159,  supra,  p.  242.] 

No.  82.— Application  to  Board  of  Trade  to  authorise  special  bank  acocnmt. 
[Form  246,  supra,  p.  338.] 

No.  83.— Order  of  Board  of  Trade  for  special  bank  account.  [Form  247, 
supra,  p.  339.] 

No.  84. — Certificate  of  request  by  committee  of  inspection  as  to  inTestBent  of 
funds.     [Form  249,  supra,  p.  340.] 

.  No.  85. — ^Request  by  committee  of  inspection  to  Board  of  Trade  to  sell  secuzities. 
[Form  250,  supra,  p.  340.] 

No.  86. — Certificate  by  committee  of  inspection  as  to  audit  of  liquidaiar's 
accounts.    [Form  210,  supra,  p.  300.] 

No.  87.— Affidayit  verifying  liquidator's  account  under  sect.  20.  [Form  216, 
supra,  p.  306.] 

No.  88.— Liquidator's  trading  account  under  sect.  20.     [Form  211,  m^rm^ 

p.  800.] 

No.  88a.— Affidayit  yerifying  liquidator's  trading  account  under  sect.  20. 
[Form  212,  supra,  p.  301.] 

No.  89. 
Bbodest  to  DxEiyxB  Bill  fob  Taxaxiov. 

(TUU.) 

I  hereby  request  that  you  will,  within days  of  this  date,  or  sueh  farther 

time  as  the  Court  may  allow,  deHver  to  me  for  taxation  by  the  proper  officer  todt 
bill  of  costs  [or  charges],  as  [here  state  nature  of  employment'],  failing  which  I  shaU, 
in  pursuance  of  the  Compames  Acts  and  Rules,  proceed  to  declare  and  distribute  a 
dividend  without  regard  to  any  claim  which  you  may  have  against  the  aesets  <^  the 
company,  and  your  claim  against  the  assets  of  the  company  will  be  liable  to  be 
forfeited. 

Dated  this day  of ,  19—. 

No.  90.— Certificate  of  taxation.    [Form  656,  supra,  p.  663.] 

No.  91.— Register  to  be  kept  by  taxing  officer.  [Forms  662,  6B8|  n^rm, 
-p.  666.] 

No.  92. — Statement  of  receipts  and  payments,  and  general  directions  as  to 
statements,  and  liquidator's  statement  of  account.  [Forms  219,  220,  Mfpns, 
pp.  814,  315.] 

No.  93. — Affidavit  verifying  statement  of  liquidator's  account  under  sect.  16. 
[Form  221,  supra,  p.  817.] 

No.  94*— Liquidator's  trading  aooount  under  sect.  15.    [Form  9SU^ 
p.  817.] 
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No.  95.— List  of  dividends  or  composition.    [Form  228,  iupra,  p.  318.] 

No.  96. — List  of  amounts  paid  or  payable  to  contribatories.  [Form  224, 
iuprUf  p.  318.] 

No.  97. — Affidavit  verifying  aooonnt  of  nnolaimed  and  nndistributed  funds. 
[Form  227,  st^a,  p.  320.] 

No.  98. — Notice  to  creditors  and  oontribatories  of  intention  to  apply  for  release. 
[Form  686,  supra,  p.  688.] 

No .  99 • — ^Application  by  liquidator  to  Board  of  Trade  for  release.  [Form  689, 
tupra,  p.  690.] 

No.  100. — Statement  to  a  company,  notice  of  application  lor  release. 
[Form  687,  supra,  p.  689.] 

No.  101. — Register  of  winding-up  orders  to  be  kept  in  the  Gourts.  [Form  8, 
iupra,  p.  35.] 

No.  102.— Begister  ol  petitions  to  be  kept  in  the  Courts.  [Form  7,  supra, 
p.  36.] 

No.  103.— Notices  for  London  GaeetU,    [Form  16,  supra,  p.  44.] 

No.  104. — ^Memorandum  of  advertisement  for  gazetting.  [Form  15,  st^ra, 
p.  46.] 

No.  105. 

Wabbast  to  Rboistrab  of  Cottbt  in  whosi  DnzBios  ▲  Pbbsoit  AQAxmc  imoK  ▲ 
Wabbaivt  of  Abbest  has  bbbn  issued  is  bblibved  to  bb. 

Whereas  the  warrant  of  arrest  hereto  annexed  has  been  issued  by  this  Gourt 

affainst  the  person  named  therein,  namd[y, ,  of ,  under  the  provisions 

of  the  Companies  Acts  and  Companies  ( W  inding-up)  Rules : 

And  whereas  he  is  outside  the  ordinary  jurisdiction  of  this  Court,  and  is  believed 
to  be  within  the  jurisdiction  or  district  of  the  Court  of  which  you  are  the 
reflnstrar: 

These  are  therefore  to  require  you  to  cause  the  said  warrant  to  be  executed 
within  the  ordinary  jurisdiction  of  the  [inssrt  name  of  Court]  Court. 

Dated  this day  of ,  19—. 

(Signed)    [To  be  signed  by  the  High  Bailiff 
or  other  proper  officer  of  the  Court.] 

To  the  Begistrar  of  the  Gourt. 


No.  106. 


Endobbxxbnt  of  Wabbakt  of  Abbest  isstted  by  a.  Coubt  to  which  the  sau  eab 
been  best  fob  ExBounoN  bt  the  Coubt  whioh  obiqinallt  issued  it. 

To  the  (Jovemor  of  the  prison  at  [insert  name  of  prison  of  the  Court  to  Ufhieh  the 
warrant  has  been  sent]. 

Take  notice  that,  in  accordance  with  the  Companies  (Winding-up)  Rules,  1903, 
this  warrant  of  arrest  has  been  sent  to  and  issued  by  me  to  the  High  Bailiff  [or 
other  officer]  of  this  Court,  and  that  the  person  named  in  the  warrant,  if  appre- 
hended witnin  the  jurisdiction  thereof,  is  to  be  conveyed  to  the  prison  of  this  C^urt, 
and  is  to  be  tibere  kept  until  otherwise  directed  by  the  order  of  the  Court  which 
originally  issued  the  warrant  of  arrest,  or  until  discharged  by  that  Court,  or 
otherwise  by  law. 

Dated  the day  of ,  19 — .  ,  Begistrar. 
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STATUTORY  RULES  AND  ORDERS,  1903. 
No  il^ 

COMPANY,  ENaLAND. 

Companies  (Winding-up). 

ORDER,  dated  December  2,  1903,  made  by  the  Lord  Chancellor  with 
the  concurrence  of  the  Treasury  as  to  Fees  under  the  Conypames 
{Winding-up)  Act,  1890. 

I,  the  Right  Hononrahle  Hardlnge  Stanley,  Earl  of  Balsbnrj,  Lord  High  Ghan- 
oellor  of  Oreat  Britain,  Do,  bj  viitae  of  the  powers  Tested  in  me  bj  the  Cknapaniei 
(Winding-up)  Act,  1890,  direct  that  the  fees  in  the  scale  hereto  annexed  shall,  from 
and  after  the  Ist  January,  1904,  be  the  fees  to  be  paid  in  respect  of  prooeedlzigB 
under  the  said  Act,  in  lieu  of  the  fees  in  the  scale  annexed  to  the  order  of 
December  17,  1891. 

(Signed)  Haiabubt,  C. 

Dated  the  2nd  day  of  December,  1903. 

SCALE  OF  FEES. 

Tablb  a. 

£    «.  4. 

Eyexy petition  •• • 2    0    0 

Every  bond  with  sureties    0  10    0 

Every  sabpcena  or  summons • 0    3    0 

Every  order  made  in  Court  (except  an  order  upon  a  petition  for  windino'-up, 

an  order  adjourning  a  public  examination,  and  an  order  appointmg  a 

shorthand  writer) 1    0    0 

.  Every  order  adjourning  a  public  examination 0    6    0 

Every  order  appointing  a  shorthand  writer 0    6    0 

Every  order  made  in  Chambers 0    6    0 

Every  examination  of  a  witness  taken  by  a  registrar  of  a  Counly  Court, 

10«.  for  the  first  hour,  and  7«.  for  every  additional  hour,  and  also 

travelling  expenses  where  the  examination  is  held  at  any  place  other 

than  where  the  Court  usually  holds  its  sitting^. 

Every  affidavit  filed  other  than  proof  of  debt • 0    2    0 

For  taking  an  affidavit,  or  an  affirmation,  or  attestation  upon  honour  in 

lieu  of  an  affidavit  or  a  declaration,  except  for  proof  of  debts,  and 

except  declaration  by  a  shorthand  writer  under  £ulo  74  (Form  Zb)  for 

each  person  making  the  same • 0     1     6 

And  in  addition  thereto  for  eac^  exhibit  referred  to  therein  and 

required  to  be  marked 0     1    0 

On  every  proof  of  debt  above  £2  (other  than  proof  for  workmen's  wages 

under  Rule  102)    0     10 

Every  application  for  search  other  than  by  petitioner,  liquidator,  or  officer 

of  the  company.. ••..«•• ••..     0     10 

Every  office  copy,  each  folio  of  72  words 0    0    4 

Every  application  to  inspect  liquidator's  statement  lodged  with  Registrar 

of  Joint  Stock  Companies  under  section  16  of  the  Act 0     1    0 

Every  copy  of  or  extnust  from  such  statement,  each  foUo  of  72  winds  or 

figures     0    0    4 

Every  application  by  a  committee  of  inspection  to  the  Board  of  Tnde 

for  a  special  bank  account ; 1    0    0 

Every  omer  of  the  Board  of  Trade  for  a  special  bank  account 2    0    0 

Every  application  by  a  liquidator  to  an  official  receiver  acting  as  <*0T»n<Ht4m 

of  inspection 0  10    0 


Digitized  by 


Google 


Order  as  to  Fees.        Order  December,  1903    1079 

Every  appHoation  under  section  15  of  the  Act  to  the  Boaid  of  Trade   £    $,  d, 
for  payment  of  money  out  of  the  Companies  liquidation  Aooonnt ;  and 
every  application  for  the  re-issne  of  a  lapsed  cheque  or  mone^  order  in 
respect  of  moneys  standing  to  the  credit  of  the  Companies  Liquidation 
Account: — 

Where  the  amount  applied  for  does  not  exceed  £1 0    1    0 

Where  the  amount  applied  for  exceeds  £1 • 0    2    6 

On  every  application  to  the  Court  to  approve  a  reconstruction  or  other 
scheme  by  wluch  the  affairs  of  the  company  are  to  be  wound  up  other- 
wise than  by  Uie  realization  and  distribution  of  the  assets 6    0    0 

On  every  order  of  the  Court  a^provin?  such  reconstruction  or  scheme,  a 
fee  according  to  the  following  scale  on  the  estimated  value  of  ilie 
company's  property  transferred  or  otherwise  disposed  of,  viz. : — 

On  the  first  10,000/.  or  fraction  thereof i  per  cent. 

On  the  next  90»000/.         „  „       I        ,, 

Above  100,000/. ^       „ 

For  taxation  of  costs. — The  same  fees  as  those  directed  to  be  paid 
and  collected  by  the  order  for  the  time  being  in  force  as  to  Supreme 
Court  fees. 


TablbB. 

I. — On  the  midit  oftKe  official  receiver^ $  or  liquidator' a  aoeountt  hy  the  Board 
of  Tradet  a  fee  aeeording  to  the  following  seale  on  the  amount  brought 
to  ereditf  including  the  produee  of  calls  on  eontributoriety  but  after 
deducting  (1)  money  received  and  spent  in  carrying  on  the  business  of 
the  company^  and  {2)  amounts  paid  by  the  official  receiver  or  liquidator 
to  secured  creditors  (other  than  debenture  holders)  : — 

On  the  first  5,000/.  or  fraction  thereof    1  per  cent. 

On  the  next  95,000/.         „  ,»         

On  the  next  400,000/.       ,,  „ 

On  the  next  500,000/.       „  „         

Above  1,000,000/ 


r 


II. — Where  the  official  receiver  acts  as  provisional  liquidator  only  : — 

(a.)  Where  no  winding-up  order  is  made  upon  the  petition  or  where 
a  winding-up  order  is  rescinded  or  all  further  proceedings  are 
stayed  prior  to  the  summoning  of  the  statutory  meetings  of 
creditors  and  contributories : — 
Such  amount  as  the  Court  may  consider  reasonable  to  be  paid 
by  the  petitioner  or  by  the  company  as  the  Court  may  direct 
in  respect  of  the  services  of  the  official  receiver  as  provisional 
liquidator, 
(b.)  Where  a  winding-up  order  is  made,  but  the  official  receiver  is 
not  continued  as  liquidator  after  the  statutory  meetings  of 
creditors  and  contributories : — 
(1.)  In  respect  of  every  10  members,  creditors  and  debtors, 

and  every  fraction  of  10  up  to  1,000 0  10    0 

For  every  10  or  fraction  of  10  above  1,000 0    5    0 

Plovidea  that  where  the  net  assets  of  the  companv  including 

unoalled  capital  are  estimated  in  the  statement  of  affairs  not 

to  exceed  600/.,  three-fifths  of  the  above  fee  only  shall  be 

charged. 

(This  fee  to  include  cost  of  official  stationery,  printing,  books, 

forms,  and  inland  postages.) 
(2.)  On  the  value  of  the  company's  property  as  estimated  in 
the  statement  of  affairs  after  deducting  (in  cases  where  a  person 
other  than  the  official  receiver  has,  prior  to  the  making  of  a 
winding-up  order,  been  appointed  receiver  for  debenture  holders) 
the  amount  due  to  debenture  holders: — 

Onthefirst  5,000/.  or  fraction  thereof    1  percent. 

On  the  next  20,000/.         „  „         I      ,, 

On  the  next  75,000/.         „  „ l      „ 

Above  100,000/ }      „ 
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m. — Wh^re  the  official  recHw^  aeU  at  Uguidator  of  tks  oompamiy  {ymiMki^  £    «•    iL 
Aw  tervieet  as  provisional  liquidator)  : — 
(1.)  In  respect  of  every  10  members,  oreditors  and  debtors,  and 

every  fraction  of  10 1     0    0 

Provided  that  where  the  net  assets  of  the  company,  including 
uncalled  capital,  do  not  exceed  £600,  three-firais  of  the  above 
fee  only  shall  be  charged. 
(This  fee  to  include  oost  of  official  stationery,  printing,  books, 
forms,  and  inland  postages.) 
(2.)  Upon  the  total  assets,  including  produce  of  calls  on  oontriba- 
tories,  realised  or  brought  to  creait  by  the  offidal  receiver,  after 
deducting  sums  on  which  fees  are  cha^g^ble  under  No.  IV.  of 
this  Table,  and  not  being  moneys  received  and  spent  in  carrying 
on  the  bufiiness  of  the  company : — 

'On  the  first  1,000/.  or  fraction  thereof    ••• 5pereenL 

On  the  next  1,600/.  „  „ 4      ,, 

On  the  next  2,600/.  „  „         8      „ 

On  the  next  6,000/.  „  „         2      „ 

On  the  next  90,000/.         „  „         1       „ 

Above  100,000/ }      „ 

(8.)  On  the  amount  distributed  in  dividend  or  paid  to  oontriba- 
tories,  preferential  creditors,  and  debenture  holders  by  the  official 
receiver    Half  the  above  peroesLtagea. 

IV. — Whore  the  official  receiver  eoUectt^  calle,  or  realieee  property  feir  Memtttre 
holders  or  other  secured  creditors  : — 
The  same  fees  as  under  No.  Ill  (2)  and  (8)  of  this  Table,  to 
be  paid  out  of  the  proceeds  of  such  calls  or  property. 

y. — Where  the  official  receiver  performs  any  special  duties  not  provided  for  in 
the  foregoing  Tablee: — 
Such  amount  as  the  Court,  on  the  application  of  the  official 
receiver,  with  the  sanction  of  the  Board  of  Trade,  a^y 
consider  reasonable. 
VI. — ^Travelling,  keeping  possession,  law  oosts^  and  other  roaaonable 
expenses  of  tne  official  receiver,  the  amount  disbursed. 

yn. — On  every  payment  under  section  \b  qf  money  out  of  the  Compamee 
Liquidation  Account^  threepence  on  each  pound  or  fraction  qf  a 
pound  to  be  charged  as  follows : — 

Where  the  money  consists  of  unclaimed  dividends,  on  eaeh 

dividend  paid  out. 
Where  the  money  consists  of  undistributed  funds  or  halanoei, 
on  tiie  amount  paid  out. 


TablbO. 
High  bailiff  for  attending  sittings  of  the  Gourt,  under  each  winding-up 

order,  per  case 0    6    0 

Serving  every  petition  or  subpoena  or  vnnding-up  or  other  order  (not 

serviceable  by  post)  within  two  miles,  including  affidavit  of  service.  •  •  •     0    S    6 

If  serviceable  by  post 0    1    0 

Executing  every  warrant  of  seizure,  or  search  warrant,  or  warrant  of 

apprehension,  or  order  of  commitment  0  10    0 

Keeping  possession  under  a  warrant,  for  each  day  the  man  is  actually  in 

possession ;  including  affidavit  of  possession  being  actually  kept 0    4    6 

(Not  less  than  3«.  6</.  of  the  above  sum  is  to  be  paid  to  the  man  in 
possession,  and  his  receipt  produced.) 
High  bailiff's  or  (in  the  London  mstrict)  officer's  man,  travelling  to  plaoe 

of  possession,  or  to  execute  a  warrant  of  or  order  of  commitment^  or  to 

serve  a  summons  or  subpoena,  or  for  any  other  purpose  specially  directed 

by  the  Court,  per  mile,  where  distance  exceeds  two  miles 0    0    5 

His  time,  per  day,  where  distance  exceeds  10  miles 0    4    6 

His  expenses,  per  day,  where  distance  exceeds  10  miles 0    4    6 

If  high  bailiff  cdP  a  County  Court  or  officer  of  Supreme  Court  directed  by 

the  Court  personally  to  travel,  per  mile 0    0    7 

His  time,  per  day 0  10    0 

His  expenses,  per  day •  10    0 
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Where  the  head  office  of  the  oompanj  being  woimd  up  ib  mtoated  oat  of  England, 
and  the  liquidation  talcBB  place  partlj  in  England  and  partlj  elsewhere,  or  where 
the  Goort  has  sanctioned  a  reoonstmotion  of  the  company  or  a  scheme  of  arrange- 
ment of  its  affairs,  or  where  for  anj  other  reason  the  official  receiver  satisfies  the 
Board  of  Trade  that  the  fees  in  the  scale  hereto  annexed  would  be  excessive,  such 
reduction  maj  be  made  in  the  said  fees  as  may,  on  the  application  of  the  Board  of 
Trade,  be  sanctioned  by  the  Lords  (commissioners  of  His  Majesty's  Treasury. 

We,  the  undersigned  Lords  Commissioners  of  His  Majesty's  Treasury,  do 
hereby  sanction  the  foregoing  scales  of  fees,  and  do  direct  that  the  fees  mentioned 
in  Taole  A.  shall  be  taken  in  money,  except  when  they  are  to  be  taken  by  an  officer 
of  the  Si:^reme  Court  of  Judicatiure,  or  an  officer  of  the  Board  of  Trade,  or  an  officer 
in  the  Companies  Registration  OfBce,  and  that  the  fees  mentioned  in  Tables  B. 
and  C.  shall  be  taken  in  money. 

The  documents  to  be  stamped  and  the  description  of  stamps  to  be  used  shall  be 
as  provided  in  the  schedule  annexed  hereto. 

The  adhesive  stamps  shall  be  stamps  over-piinted  with  the  words  *'  Companies 
Winding-up,"  when  the  fee  is  to  be  taken  by  any  officer  of  the  Supreme  Court 
of  Judicature  or  by  the  official  receiver,  or  any  other  officer  of  the  Board  of  Trade ; 
and  they  shidl  be  the  stamps  used  for  the  purposes  of  the  **  Companies  Act "  when 
taken  by  any  officer  in  the  Companies  Regristration  Office. 

They  shall  be  cancelled  by  the  various  Court  or  other  officials  by  perforation,  or 
in  such  other  manner  as  the  Commissioners  of  Inland  Revenue  may  from  time  to 
time  direct. 

The  impressed  stamp  shall  be  of  such  character  as  the  said  commissioners  may 
adopt  for  the  purpose. 

And  we  further  direct  that  wherever  practicable  the  stamp  shall  be  affixed  or 
the  money  paid  in  respect  of  every  fee  before  the  proceeding  is  had  in  respect 
of  which  the  fee  is  payable ;  and  that  the  charge  to  be  made  by  the  London 
Gazette  for  the  insertion  of  each  notice  authorised  by  the  Act  or  Rules  shall 
be  five  shillings* 

(Signed)  I   AilwynE.Fkllowm, 

Two  of  the  Lords  Commissioners  of  His 
Majesty's  Treasury. 
Dated  the  2nd  day  of  Deoember,  1908. 


TbB  SCHBDUUi  ABOVB  i^m^mtinpn  TO. 


Frooeedhif. 


Every  petition • 

Every  bond  with  sureties 

Every  affidavit  filed 

Every  subpcsna  or  summons   

Every  order  made  in  Court  or  chambers 

For   taking   an    affidavit    or   an   affirmation,    or 

attestation  upon  honour  in  Ueu  of  an  affidavit 

or  a  declaration. 
Every  proof  of  debt  above  2/. ........ , 

Evefy  appHoation  for  search  

Every  application  to  inspect  liquidator's  statement. 
Every  copy  or  office  copy    

Eveoy  certificate  of  taxation  by  an^  officer  of  the 
Court  for  any  costs,  charges,  or  disbursements. 


Doonment  to  be 
stamped. 


Petition  , 
Bond  . . . 
Affidavit . 


Subpoena    or 
summons. 

Order   

Affidavit .... 


Proof 


Application.. 
Application.. 
Office  copy  .. 

Certificate  .. 


Character  of 

Stamp  to  be 

Tised. 


Impressed. 
Impressed. 
Impressed  or 

sulhesive. 
Impressed. 

Impressed. 
Impressed  or  ' 
adhesive. 

Impressed  or 
adhesive. 

Impressed. 

Impressed. 

Impressed  or 
adhesive. 

Impressed  or 
adhesive. 
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Jan.  1893.— BOARD  OF  TRADE  Directions  to 

LiQXnDATORS. 

REGULATIONS  ISSUED  BY  THE  BOARD  OP  TRADE  UNDER  THE 
PROVISIONS  OF  RULE  175  OF  THE  GENERAL  RULES  OF  THE 
29th  NOVEMBER,  1890. 

Sfmiilaneei  to  CompanUi  Liquidatum  Aceount, 

!•  All  moDejB  received  hj  a  liquidator  of  a  company  which  is  being*  wound  op 
by  order  of  the  Court  are  required  to  be  paid,  without  deduction,  to  the  companies 
liquidation  account  (unlees  an  account  with  any  other  bank  has  been  anthoarised 
by  the  Board  of  Trade  under  section  11  of  the  Companies  (Winding-up)  Act,  1890), 
and  remittances  are  to  be  made  once  a  week,  or  forthwith,  if  a  sum  of  £200  has 
been  received.  Remittances  may  be  made  direct  to  the  Bank  of  England,  Iaw 
Courts  Branch,  London,  by  cheque  crossed  **  Bank  of  England,  credit  of  companies 
liquidation  account.'' 

2.  Hie  remittances  to  the  Bank  of  England  should  be  aooompanied  by  a  leceiTable 
order  (Porm  C,  No.  7),  and  the  counterpart  or  advice  letter  should  be  tranonitted 
by  the  same  post  to  the  Assistant  Secretary,  Finance  Department,  Board  of  Trade. 
Half -pence  should  not  be  included  in  remittances.  Forms  of  receivable  order  will 
be  supplied  on  application  to  the  inspector-genial  in  companies  liquidation. 

8.  By  sub-section  6  of  section  11  of  the  Companies  (Winding-up)  Act,  1890,  a 
liquidator  is  absolutely  prohibited  from  paying  any  sums  received  1^  him  as  liqni- 
dator  into  his  private  banking  account,  and  by  sub-section  4  it  is  enacted  that  if 
a  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum  exceeding  £50,  or  such 
other  amount  as  the  Board  of  Trade  in  any  particular  case  authorise  him  to  retain, 
then,  unless  he  explains  the  retention  to  the  satisfaction  of  the  Board  of  Trade,  he 
diall  pay  interest  on  the  amount  so  retained  in  excess  at  the  rato  of  £20  per  cent,  per 
annum,  and  shdl  be  liable  to  disallowance  of  all  or  such  ^art  of  his  remuneratian  as 
to  the  Board  shall  seem  just,  and  to  be  removed  from  his  office  by  the  Boaid,  and 
shall  be  liable  to  pay  any  expenses  occasioned  bjr  reason  of  his  default. 

All  current  bills  of  exchange  should  be  remitted  to  the  companies  liqiudatioii 
account. 

Special  Bank  Account, 

4.  Where  a  special  bank  account  is  sanctioned  by  the  Board  of  Trade  under  iiis 
provisions  of  section  11  (3)  of  the  Companies  (Winding-up)  Act,  1890,  mil  mooieju 
received  must  be  paid  into  the  ai^intea  bank.  The  pass-book  with  the  apeoial  bnok 
should  be  forwarded  at  each  audit. 

Fa^fmcnit  made  to  a  Liquidator  out  of  Companici  Liquidatum  Account, 

5«  AU  necessary  disbursements  made  by  a  liquidator  on  account  of  a  company 
to  <he  dato  of  his  application  for  release  will  be  repaid  to  him  out  of  any  nnonm 
standing  to  the  credit  of  the  coxnpany  in  the  companies  liquidation  account  on  appfi- 
cation  to  the  inspector-generad  (Form  C.  No.  6). 

Any  expcoLBes  properly  incurred  by  the  liquidator  after  applying  for.  but  before 
obtaining  his  release,  will  be  repaid  to  him  l^  the  official  receiver  out  of  any  funds 
available  for  the  purpose. 

6.  Cheques  to  the  order  of  the  payee  for  sums  which  become  payable  on  aoooont 
of  the  company  may  be  obtained  by  the  liquidator  on  application  by  him  on  Form  C. 
No.  6,  for  delivery  by  him  to  the  parties  entitled. 

7*  Under  no  circumstances  will  the  Board  of  Trade  hold  themselves  responsibis 
for  payments  made  on  the  requisition  of  the  liquidator. 
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8.  The  ixi8peotor-g|eneral  will  be  prepared  to  certify  the  balance  standing  to  the 
credit  of  a  company  in  the  companies  liquidation  aooonnt,  on  receiving  m>m  the 
liquidator  a  statement  of  the  balance  shown  by  the  bank  colmnns  of  the  cash  book. 

9.  Moneys  withdrawn  from  the  bank  should  not  be  treated  as  receipts  from  reali- 
sations, but  should  appear  only  in  the  ''drawn  from  bank"  colunm  of  the  cash 
book,  ^e  application  oi  the  money  being  entered  in  the  "  payments  "  column.  The 
payments  into  the  bank  should  appear  only  in  the  "  paid  into  bank  '*  column  in  the 
cash  book. 

Cancellation  of  Cheques  and  Money  Orders, 

10.  All  applications  for  the  cancellation  of  cheques  and  money  orders  should  be 
addressed  to  the  inspector -general  and  should  state  the  g^unos  upon  which  the 
cancellation  is  required. 

Payment  of  Dividends, 

11.  The  i>ayment  of  dividends  will  in  every  instance,  except  where  a  special  hank 
account  has  been  authorised ^  be  made  by  cheques  on  the  Bank  of  England,  or  monery 
orders,  which  will  be  prepared  by  the  Board  of  Trade  on  the  application  of  the  liqui- 
dator (Form  C.  No.  40),  and  will  be  transmitted  to  him  for  distribution  amongst 
the  creditors.  The  Board  of  Trade  will  require  ten  days'  notice  to  enable  them  to 
prepare  the  cheques  or  money  orders  for  dividends.  As  imperfect  or  inaccurate 
lists  would  cause  considerable  inconvenience  and  increased  labour,  great  care  should 
be  exercised  in  the  preparation  of  them,  and  in  all  cases  of  payment  to  executors, 
trustees,  representative  o£Bcials,  &c.,  the  name  or  names  should  be  inserted  in  the 
list. 

The  several  payees  in  the  lists  should  be  numbered  consecutively,  so  that  for  the 
purpose  of  identincation  corresponding  numbers  may  be  afi&xed  to  the  cheques  and 
money  orders. 

The  total  amount  of  the  dividend  payable  should  be  oharg^  in  the  cash  book  in 
one  sum.  If  the  dividend  has  been  paid  by  cheques  on  the  companies  liquidation 
account,  the  liquidator  on  the  expiration  of  six  months  from  the  date  of  issue,  or 
on  application  for  his  release,  if  that  event  occurs  earlier,  should  return  any  cheques 
or  postel  orders  remaining  in  hand  to  the  Assistant  Secretary,  Finance  Department, 
Board  of  Trade. 

If  the  dividend  has  been  paid  through  a  special  bank,  the  liquidator  will  be 
required,  at  the  expiry  of  six  months  from  the  date  of  the  declaration  of  a  dividend, 
to  forwud  to  the  inspector-general  for  audit,  vouchers  for  the  dividends  paid  and 
a  list  of  those  remaining  unclaimed.  The  liquidator  will  then  be  furnished  with  a 
receivable  order  for  payment  into  the  Bank  of  England  of  the  amount  of  the  dividends 
xmclaimed. 

Under  no  circumstances  should  unclaimed  dividends  be  credited  to  the  estate 
without  the  previous  sanction  of  the  inspector-general. 
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Jan.  1893.— REGULATIONS  approved  by  the  Board  op 
Trade  and  the  Commissioners  of  Inland  Revenue,  as  to 
Queen's  Taxes  assessed  on  Companies  wound  up  bt  the 
Court. 

The  following  BegulationSi  under  the  Preferential  Payments  in  Bankruptcy  Aol» 
1888,  have  been  approved  as  to  the  Queen's  taxes  assessed  on  companiee  wound  up 
by  the  Court,  and  were  published  in  January,  1893  : — 

1.  Where  a  winding-up  order  is  made  on  or  after  the  Ist  December  in  the  year 
of  assessment,  or  the  official  receiver  or  liquidator  remains  in  possession  of  the 
premises  in  respect  of  which  Queen's  taxes  are  assessed  under  a  winding-up  order 
made  prior  to  me  Ist  December  until  the  1st  January  next  following,  the  ooUeotor 
shall  be  entitled  to  prove  for  the  said  taxes,  viz.,  the  income  tax  (Schedule  **A.*'), 
iniiabited  house  duty,  and  land  tax  assessed  on  the  company  up  to  the  5th  AprSi 
next  following  the  date  of  the  winding-up  order,  and  such  proof  shall  nmk  for 
dividend. 

2.  Where  a  winding-up  order  is  made  prior  to  the  1st  December  in  the  year  of 
assessment,  the  Inland  itevenue  authorities  will  make  no  claim  on  the  official 
receiver  or  liquidator  for  income  tax  (Schedule  *' A."),  inhabited  house  duty,  and 
land  tax  for  the  year  ending  5th  April  next  following  the  date  of  the  winding-up 
order,  unless  the  official  receiver  or  liquidator  remains  in  possession  of  the  premiaet 
in  respect  of  which  the  taxes  are  assemed  until  the  foUowmg  1st  January. 

3.  Where  the  official  receiver  or  liquidator  disposes  of  a  business  as  a  going  oqq- 
oem,  he  will  allow  to  the  purchaser  the  proportion  of  the  income  tax  (Schedule  **A.'*) 
and  laud  tax  for  the  current  year  to  the  date  of  the  completion  of  the  purchase,  and 
tiie  purchaser  shall  become  liable  to  the  Inland  Bevenue  authorities  for  the  tax  in 
question  for  the  whole  year. 

4.  Provided  always  that  nothing  in  these  regulations  shall  be  deemed  to  interfere 
with  the  right  of  the  Crown  to  enforce  payment  of  income  tax  (Sciiedule  *'A.'^ 
and  land  tax  actually  due  and  payable  by  distress  levied  on  the  property  of  the 
company.  These  taxes  for  the  year  ending  5th  April  next  followmg  ti^e  date  of 
the  winding-up  order  should  therefore  be  dealt  with  on  the  footing  of  '* secured** 
debts,  and  DC  paid  by  the  official  receiver  or  liquidator  on  denumd  without  aziy 
proof  on  the  part  of  the  collector  if  on  or  after  the  Ist  January  in  the  year  of 
assessment  there  are  on  the  premises  sufficient  goods  belong^g  to  the  company  on 
which  the  collector  might  levy,  and  notice  of  any  such  claim  should  be  given  to  the 
(Official  receiver  or  Hquidator  by  the  collector  forthwith  upon  the  making  of  the 
winding-up  order.  If  at  such  time  there  are  no  gY>ods  upon  which  distrees  can  be 
levied,  proof  of  the  debt  may  be  made  by  the  collector  as  directed  in  paragraph  1, 
and  such  proof  shall,  if  found  correct,  be  admitted  and  rank  for  dividend. 

In  like  manner  any  income  tax  (Schedule  A.)  and  land  tax  assessed  on  the 
company  up  to  Ihe  5  th  April  next  before  the  date  of  the  winding-up  order  should 
be  dealt  with  as  secured  aebts  if  there  are  at  the  time  of  the  collector's  Atmn^y^ 
sufficient  goods  on  the  premises  on  which  he  might  levy.  If  there  are  no  eaath. 
ffoods,  proof  of  the  debt  may  be  made  by  the  collector,  and  such  proof  shall,  if 
found  coirect,  be  admitted  as  a  professional  claim  in  so  far  as  it  relates  to  taxes 
payable  in  fuU  under  sect.  1  (la)  of  the  Preferential  Payments  in  Banbuptoy  Act, 
1888,  and  as  razJdng  for  dividend  for  any  part  thereof  not  so  ^yable  in  ful. 

5.  Where  income  tax  is  outstanding  under  Schedules  B.,  D.,  or  £.,  the  Inland 
Bevenue  authorities  will,  on  receipt  of  an  affidavit  by  the  secretary  or  other  officer 
of  the  company,  with  a  certificate  by  the  official  receiver  or  liquidator,  setting  out 
that  no  income  taxable  under  such  schedule  has  been  made,  forego  all  claim  to 
payment  of  the  tax,  whether  the  same  is  payable  in  full  under  sect.  1  (la)  of  the 
Referential  Payments  in  Bankruptcy  Act,  1888,  or  otherwise,  but  the  waiver  of 
claim  under  this  regulation  shall  not  embrace  rents,  royalties,  interest  of  money,  or 
annuities  or  fees,  or  salaries  from  which  deductions  have  been  made  on  account  of 
income  tax. 

6.  In  cases  where  an  affidavit  by  the  secretary  or  other  officer  of  the  oompanj 
cannot  be  obtained,  the  certificate  of  the  official  receiver  or  liquidator  may  be 
accepted  as  sufficient  evidence. 

A  form  (see  Form  452)  is  appended  to  the  above  regulations. 
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Dec.  16, 1896.— ORDER  ASSIGNING  JURISDICTION  OP 
ABOLISHED  STANNARIES  COURT. 

ORDER  UNDER  THE  STANNARIES  COURT  (ABOLITION)  ACT,  1896. 
Dated  Deosicbbb  IG,  1896. 

1.  Hardinge  Stanley,  Baron  Halsbuiy,  Lord  High  Chancellor  of  Oreat  Britain, 
bj  virtue  of  the  Stannaries  Court  (Abolition)  Act,  1896,  and  sdl  oUier  powers 
enabling  me  in  that  behalf,  do  herebj  order  as  follows : — 

^  1.  The  County  Courts  of  Cornwall  shall  be  the  Courts  to  and  in  which  the  juris- 
diction and  powers  of  the  Stannaries  Court  are  by  the  said  Act  transferred  and 
Tested. 

2.  Anything  required  to  be  done  by,  to,  or  before  the  registrar  or  any  clerk  of 
the  Stannaries  Court  shall  be  done  by,  to,  or  before  the  registrar  or  any  clerk  of  any 
of  the  County  Courts  aforesaid. 

3.  All  proceedingB  pending  in  tbe  Stannaries  Court  at  the  commencement  of  the 
Act  shall  be  transferred  to  the  County  Court  held  at  Truro,  to  be  there  completed 
in  the  same  manner  as  if  the  said  Act  had  not  passed. 

4.  The  place  of  sitting  for  the  exercise  of  anjfr  of  the  jurisdiction — 

(1.)  of  the  judge  shaU  be  at  Truro,  unless  in  any  case  he  shall,  on  the  ground 

that  some  other  place  will  be  more  conyenient  for  the  suitors,  otherwise 

direct; 
(2.)  of  the  registrar  shall  be  at  the  Court  where  the  mooeeding^  shall  have  been 

commenced,  unless  in  any  case  the  judge  shall,  for  the  convenienoe  of 

parties,  otherwise  direct. 

5.  Notwithstanding  anything  in  these  rules,  the  jurisdiction  and  powers  of  the 
Stannaries  Court-  in  regard  to  Uie  winding-up  of  companies,  and  to  all  oases  where 
the  subject-matter  is  not  within  the  limits  of  the  County  Court  jurisdiction,  shall 
be  exclusively  exercised  by  the  Court  having  bankruptcy  jurisdiction  in  Cornwall. 

6.  The  property,  rooms,  and  building  mentioned  m  section  1  (2)  (d)  of  the  Act 
shall  be  used  and  disposed  of  as  may  be  agreed  upon  between  the  judge  of  the 
County  Courts  of  Cornwall  and  the  corporation  of  Truro,  subject  to  the  approval  of 
^e  Lord  Chancellor. 

7.  Arrangements  for  the  custody  of  the  records  in  the  same  section  mentioned 
shall  be  mi^e  by  the  corporation  of  Truro,  in  consultation  with  the  judge  of  the 
Ooun^  Court,  subject  to  the  approval  of  the  Lord  Chancellor. 

8.  This  Order  shall  come  into  operation  on  the  1st  of  January,  1897. 

The  sixteenth  day  of  December,  1896. 

Haububt,  0. 
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THE    COUNTY    COUETS     (DISTRICTS)    ORDER     IN 
COUNCIL,  1899,  as  amended.     {See  note  at  end.) 

At  the  Oonrt  at  Windsor,  the  7th  day  of  Maroh,  1899, 

Present, 

The  Queen's  Most  Excellent  Hajesty  in  Ooimcil. 

Whereas  nnder  the  powers  contained  in  the  Gounfcy  Ck>nrts  Act,  1888  (51  &  52 
Vict.  c.  43),  and  in  the  Acts  by  the  said  Act  repealed  various  oiders  have  been 
made  by  her  Majesty  in  Council  dividing  every  county  throughout  England  and 
Wales  into  Court  cuBtricts  and  altering  the  numbers  and  boundaries  of  socli 
districts  and  the  Court  towns  and  discoutinumg  the  holding  of  certain  Courts  and 
consolidating  and  dividing  certain  Coiu-t  districts,  and  ordering  by  what  name 
and  in  what  Court  towns  (>)urts  shall  be  held  in  such  districts : 

And  whereas  it  is  expedient  to  consolidate  the  whole  of  the  provisions  of  audi 
Orders  in  Council  go  far  as  they  are  still  in  force,  and  to  make  certain  alterationa 
in  the  Court  districts  and  Court  towns  with  the  view  of  bringing  the  Court  districts 
into  greater  uniformity  with  the  areas  of  local  government  and  with  the  view  of 
meeting  the  existing  requirements  of  the  localities  concerned : 

Kow,  therefore,  her  Majesty,  by  virtue  and  in  exercise  of  the  powers  in  that 
behalf  by  the  County  Court  Act,  1888,  or  otherwise  in  her  Majesty  vested,  is 
pleased,  by  and  with  the  advice  of  her  Privy  Council,  to  order,  and  it  is  hereby 
ordered,  as  follows: — 

1.  This  order  may  be  cited  as  ^*  The  County  Courts  (Districts)  Order  in 
CouncU,  1899." 

2.  This  order  shall,  subject  as  hereinafter  mentioned,  come  into  foice  on 
the  **  appointed  day  *'  as  in  this  order  defined. 

3.  The  whole  of  the  counties  throughout  England  and  Wales,  indoding  all 
counties  of  cities  and  counties  of  towns,  and  all  cities,  boroughs,  towns,  ports, 
and  places,  liberties  and  franchisee  therein  contained  or  thereunto  adjoining, 
except  the  City  of  London^  shall  be  divided  into  the  aeveral  Court  difltricta 
hereinafter  specified. 

4.  The  County  Court  of  each  of  the  said  oounties  shall  be  held  in  each  of 
the  Court  districts  into  which  such  county  shall  be  so  divided  at  the  several 
Court  towns  hereinafter  specified  in  conjunction  with  the  said  districts 
respectively,  and  each  such  Court  shall  be  held  by  the  name  of  ''The  County 

Court  of  held  at "  inserting  in  the  first  blank  space  the  name  of  the 

county  and  in  the  second  the  name  of  the  Court  town. 

5.  For  the  purposes  of  this  order  the  several  areas  and  the  towns  and  places 
described  and  named  in  the  Schedule  hereto  shall  be  the  Court  districts  a^ad  the 
towns  and  places  where  the  Courts  shall  be  severally  held  therein,  the  first 
column  containing  the  names  of  the  Court  towns  and  the  second  oolama 
containing  the  description  of  the  Court  districts  by  reference  to  unionp,  or,  in 
the  cases  ^here  the  district  is  not  co-terminous,  with  one  or  more  unions  by 
reference  to  parishes. 

6. — (a,)  All  parts  of  parishes  which  are  detached  from  the  main  body  of  the 
parishes  to  which  such  detached  parts  severally  belong,  and  also  aU  places  (if 
any),  whether  parochial  or  extra-parochial,  which  are  not  included  in  the  ssid 
descriptions  (except  those  hereinbefore  excepted)  shall  be  taken  to  be  within 
the  Otturt  district  within  the  precincts  and  outer  boundair  of  which  they 
severally  lie  or  oj  which  they  are  severally  surrounded,  or  (if  not  whdly  sur- 
rounded by  any  one  Court  district)  within  that  Court  diotriot  wiUi  whiob  tfaey 
have  the  g^reatest  common  boundary. 

(3.)  Each  of  the  said  Court  districts  shall  be  deemed  also  to  indnde  aU 
rivers,  creeks,  harbours,  and  waters  included  within  the  outer  boundary 
thereof  or  thereunto  adjoining  which  are  within  the  body  of  any  county  of 
England  and  Wales.  Provided  that  where  any  two  Court  districts  shall  be 
divided  by  a  river,  whether  tidal  or  not  tidal,  the  boundary  line  between  the 
two  districts  shaU  be  the  mid-channel  of  such  river. 
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(e.)  "Every  place  inoladed  within  the  outer  boundary  of  a  Gonrt  district 
constituted  by  i^iis  order  shall  be  within  the  jurisdiction  of  the  Ckmnty  Court 
lot  the  eoun^  under  whi(di  such  pkioe  is  medtkmed  in  the  description  of  the 
said  several  Court  districts  hereunto  annexed  in  like  manner  as  if  it  were  psurt 
in.  such  ccyuuiy. 

(d.)  Nothing  in  this  order  contained  diaU  be  deemed  to  affect  the  jurisdiction 
in  Admiraltj  of  County  Courts. 

7.  In  and  for  the  purposes  of  this  order : — 

«  Appointed  Day  "  means  as  regpards  any  Court  district  or  Court  town 
such  day  as  the  Lord  Chancellor  sneJl  by  order  made  before  the 
first  day  of  July,  1899,  appoint,  and  subject  to  any  such  order 
means  the  said  first  day  of  July,  1899.  Provided  that  the  Lord 
Chancellor  may  at  any  time  by  further  order  postpone  the  appointed 
day  as  specified  in  any  such  first- mentioned  onler  until  further  order, 
and  may  make  any  such  arrangements  as  may  appear  to  him  to  be 
required  by  reason  of,  and  during  any,  such  postponement. 
«  Court  District "  means  a  County  Court  district. 
"Court  Town"  means  the  town  or  place  in  which  Courts  are  to  be 

holden  in  a  County  in  conjunction  with  a  district. 
"  Parish  '*  means  a  place  for  which  a  separate  poor  rate  is  or  can  be 
made,  or  for  which  a  separate  overseer  is  or  can  be  appointed,  and 
the  boundaries  of  each  such  parisb  shall  be  those  constituted  and 
limited  on  the  first  day  of  April,  1898. 
"Union*'  means  a  parish  or  union  of  parishes  for  which  there  is  a 
separate  Board  ot  Guardians  elected  under  the  Pour  Law  Amende 
ment  Act,  1834,  and  the  Acts  amending  the  same,  and  shall  include 
a  board  of  guardians  or  other  body  of  persons  performing  under 
any  local  Act  the  like  functions  of  a  board  of  g^uardians  under  the 
said  Acts,  and  the  boundaries  of  each  such  union  shall  be  those 
constituted  and  limited  on  the  first  day  of  April,  1898. 

A.  W.  FetbEot. 

SCEEDULB. 

The  schedule  fills  over  60  printed  pages,  the  first  column  containing  the  names  of 
the  Court  towns  and  the  second  the  Court  districts.  See  R.  5,  supra.  The  order, 
wiUi  the  schedule,  may  be  purchased  at  the  Queen's  Printers,  where  it  is  known  as 

178 
"  Statutory  Rules  and  Orders,  1899  f— ^  as  amended,"  the  amendment  being  that 

which  was  made  by  the  County  Courts  (Districts)  Order  in  Council,  May,  1899, 

Stat.  Rr.  and  Orders,  1899,  ^^. 
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THE  COUNTY  COURTS  (BANKRUPTCY  AND  COM- 
PANTES  WINDING-UP)  JURISDICTION  ORDER, 
1899.    Dated  May  19, 1899. 

lSe$  note  at  end  of  order.] 

I,  The  Bight  Hononrable  Haidinge  Stanley,  Earl  of  HaliAniry,  Lord  Higli 
GhanceUor  of  Great  Britain,  do  by  virtue  of  the  powers  Tested  in  me  by  section  92 
of  the  Bankraptcy  Act,  1883  (46  &  47  Vict.  c.  62),  section  1  of  the  Companies 
Winding-up  Act,  1890  (53  &  64  Vict.  o.  63),  and  of  all  other  powers  enaMing*  me 
in  that  behalf  hereby  order  as  follows : — 

1.  This  order  may  be  cited  as  **  The  County  Courts  (Bankruptcy  and  Companies 
Winding-up)  Jurisdiction  Order,  1899." 

2.  In  and  for  the  purposes  of  this  order — 

<'  Court  district ''  meass  the  district  of  a  County  CouH;  as  constituted  by 
**  The  County  Courts  (Districts)  Order  in  Council,  1899,"  or  any  order  amend- 
ing the  same. 

8.  The  County  Courts  specified  in  the  first  oolunm  of  the  first  schedule  hereto 
shall  be  and  they  are  hereby  excluded  from  having  jurisdiction  in  bai^Eruptcy 
in  respect  of  any  matter  or  proceeding  had  or  taken  under  the  Bankruptcy  Ad, 
1869  (32  &  33  Vict.  c.  71),  the  Bankruptcy  Act,  1883,  or  any  Acts  ^mmnlrny 
the  same. 

4.  For  the  purposes  of  bankruptcy  jurisdiction  the  districts  of  such  last-named 
Courts  shall  be  attached  to  the  County  Courts  the  names  of  which  are  respectiTely 
specified  in  the  second  column  of  the  first  schedule  opposite  to  the  names  ai  the 
respective  County  Courts  excluded  hereby  from  bankruptcy  jurisdiction. 

6.  Such  County  Courts  as  are  by  this  order  excluded  from  having  jurisdiction  in 
bankruptcy  shall  be  excluded  from  having  jurisdiction  under  the  Companies  (Wind- 
^fiT'^P)  ^^^i  1890,  and  the  district  of  any  such  Court  shall  for  the  purpoeee  of 
junsdiction  under  the  Companies  (Winding-up)  Act,  1890,  be  attached  to  the  Court 
to  which  that  district  is  by  this  order  attached  for  the  purpoeee  of  jurisdiotJon  in 
bankruptcy. 

6.  Tne  orders  specified  in  the  second  schedule  hereto  are  hereby  repealed  as 
regards  each  County  Court  and  Court  district  to  which  the  said  orders  ap^y  as 
from  the  coming  into  operation  of  this  order  as  to  such  County  Court  or  Coort 
district. 

7.  Nothing  in  this  order  shall  affect  or  alter  the  limits  of  the  London  Bankruptcy 
District  or  the  jurisdiction  therein  of  the  High  Court  in  bankruptcy  or  in  the  wmd- 
ing-up  of  companieM,  and  nothing  in  this  order  shall  confer  any  jurisdiction  on 
County  Courts  within  the  said  London  Bankruptcy  District. 

8.  This  order  shall,  as  regards  each  County  Court  or  Court  district,  come  into 
operation  at  the  day  on  which  **The  County  Courts  (Districts)  Order  in  Council, 
1899,"  comes  into  operation  as  to  such  County  Court  or  Court  district:  Provided 
that  where  any  order  of  the  Lord  Chancellor  is  made  under  Article  7  of  the  said 
County  Courts  (Districts)  Order  in  Council,  1899,  this  article  shall  have  eflBeot 
subject  to  any  such  order  of  the  Lord  Chancellor. 

SCHEDULE  I. 


Courts  which  are  excluded  from 
Bankruptcy  Jurisdiction. 


The  County  Court  of  Northumberland 
held  at  Alnwick,  Belford,  Berwick, 
Hexham  and  Bellingham,  Morpeth 
and  Blyth,  North  Shields,  Rothbury, 
and  Wooler ;  and  the  Coun^  Court  of 
Durham,  held  at  Consett,  Gateshead, 
and  Soutii  Shields  and  Jarrow. 


Comts  to  which  the  Districts  of  tha 
excluded  Comts  are  attached. 


The  County  Court  of  Northnmberland 
held  at  Newcastle-upon-l^e,  in  Ou^ 
cuit  1. 
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The  Comitv  Gourt  of  Durham,  held  at 

Seaham  Harhour,  and  West  Hartle- 
pool. 
The  Connty  Court  of  Durham,  held  at 

Bishops  Anokland,  and  Wolmiigham. 
The  CJotm^  Court  of  Northumberland, 

held  at  Haltwhistle  and  Alston ;  and 

the  County  Court  of  Cumberland,  held 

at  Brampton,  Penrith,  and  Wigton. 
The  County  Court  of  Cumberland,  held 

at  Keswick. 
The  County  Court  of  Cumberland,  held 

at  Millom. 
The  County  Court  of    Westmoreland, 

held    at    Ambleside,    Appleby,    and 

Kirkby-Ixmsdale. 
The  County  Court  oi  Lancashire,  held  at 

Blackpool,  Garstang,  Kirkham,  and 

Lancaster. 
The  County  Court  of  Lancashire,  held  at 

CUtheroe,  and  Haslingden  and  Ac- 

crington. 
The  Coun^  Court  of  Lancashire,  held  at 

Bury,  Chorley,  and  Leigh. 
The  County  Court  of  Lancashire,  held  at 

Baoup  and  Rawtenstall. 
The  County  Court  of  Yorkshire,  held  at 

Saddle  worth. 
The  County  Court  of  Lancashire,  held  at 

Ormskirk    and    Southport,    and    St. 

Helens  and  Widnes. 
The  County  Court  of  Gheahiie,  held  at 

Runcorn. 
The  County  Court  of  Cheshire,  held  at 

Altrincham. 
The  County  Court  of  Cheshire,  held  at 

H^de ;  and  the  County  Court  of  Derby- 
shire, held  at  Glossop. 
The  County  Court  of  Cheshire,  held  at 

Northwidi   and  Winsford;   and   the 

County  Court  of  Shropshire,  held  at 

Harket-Drayton,  and  Whitchurch. 
The  County  Court  of  Derbyshire,  held  at 

Buxton,  Ghapel-en-le-£iith  and  New 

Mills. 
The  County  Court  of  Cheshire,  held  at 

Ccmgleton   and   Sandbach ;  and   the 

County  Court  of  Staffordshire,  held  at 

Leek. 
The  County  Court  of  Yorkshire,  held  at 

Kedf  hley,  Settle  and  Skipton. 
The  County  Court  of  Lancashire,  held  at 

Cdne;  and  the  County  Court  of  York- 
shire, held  at  Todmorden. 
The  County  Court  of  Yorkshire,  held  at 

Holmfirttu 
The  County  Court  of  Yorkshire,  held  at 

Donoaeter,  Botherham,  and  Thome; 

and  the  County  Court  of  Nottingham- 

■hixei  held  at  Worksop. 


Courts  to  which  the  Districts  of  the 
excluded  Courts  are  attached. 


The  County  Court  of  Durham,  held  at 
Sunderland,  in  Circuit  2. 

The  County  Court  of  Durham,  held  at 

Durham,  in  Circuit  2. 
The  County  Court  of  Cumberland,  held 

at  Carlisle,  in  Circuit  3. 


The  Connty  Court  of  Cumberland,  held 
at  C«)ckermouth,  in  Circuit  3. 

The  County  Court  of  Cumberland,  held 
at  Whitehaven,  in  Circuit  3. 

The  County  Court  of  Westmoreland, 
held  at  Kendal,  in  Circuit  3. 

The  County  Court  of  Lancashire,  held  at 
Preston,  m  Circuit  4. 

The  County  Court  of  Lancashire,  held  at 
Blackburn,  in  Circuit  4. 

The  County  Court  of  Lancashire,  held  at 

Bolton,  in  Circuit  5. 
Hie  County  Court  of  Lancashire,  held  at 

Rochdale,  in  Circuit  6. 
The  Connty  Court  of  Lancashire,  held  at 

Oldham,  in  Circuit  6. 
The  County  Court  of  Lancashire,  held  at 

Liverpool,  in  Circuit  6. 

The  County  Court  of  Lancashire,  held  at 

Warrington,  in  Cirouit  7. 
The  County  Court  of  Lancashire,  held  at 

Manchester,  in  Circuit  8. 
The  County  Court  of  Lancashire,  held  at 

Ashton-under-Lyne,  in  Circuit  9. 

The  County  Court  of  Cheshire,  held  at 
Nantwich  and  Crewe,  in  Cirouit  9, 


The  County  Court  of  Cheahirei  held  at 
Stod^ort,  in  Cirouit  9. 

The  County  Court  of  Cheshire,  held  at 
Maodesfidd,  in  Circuit  9. 

The  Connty  Court  of  Yorkshire,  held  at 

Bradford,  in  Circuit  11. 
The  Connty  Court  of  Lancashire,  held  at 

Burnley,  in  Cirouit  11. 

The  County  Court  of  Yorkshire,  held  at 

Huddersneld,  in  Circuit  12. 
The  County  Court  of  Yorkshire,  held  at 

Sheffield,  in  Oirooit  13. 
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Courts  whiok  are  exdnded  from 
Baiiknipt<7  Jurisdietiont 


Courts  to  wliieh  <^e  DlitrfetB  of  ffie 
ezoluded  Courts  are  ottaokocL 


1^  Omnify  Conrt  of  TorkaSiire,  held  at 
Goole,  and  Pontelract. 

The  County  Court  of  Yorkshire,  held  at 
Otley. 

The  County  Court  of  Durham,  held  at 
Baraard-Caetle,  and  Darling^n. 

The  County  Court  of  Yorkshire,  held  at 
Stokealey  and  Guishorough,  and 
Whitby. 

The  County  Court  of  York^iire,  held  at 
Easingwold,  Knaresborough,  Pook- 
lington,  Selby,  and  Tadcaster. 

The  County  Court  of  Yorkshire,  held  at 
Heknftley,  Leybum,  Biohmcmd,  Bipon, 
and  Thirsk. 

The  County  Court  of  Yorkshire,  held  at 
BHdlingtbn,  and  New  Malton. 

The  County  Court  of  Yorkshire,  held  at 
Beverley,  Great  Driffield,  Hedon,  and 
HbwdeD. 

The  County  Court  of  Lincolnshire,  held 
at  Barton- on-Humher,  Brigg,  Caistor, 
and  Louth. 

The  Countv  Court  of  Noitinghani^ire^ 
held  at  East  Retford ;  and  the  County 
Court  of  Lincolnshire,  held  at  Ckiins- 
horough,  Homoastle,  and  Market 
Basen. 

The  County  Court  of  Lincolnshire,  held 
at  Sleaford,  and  Spilsby. 

The  County  Court  of  Nottinghamshire, 
held  at  Bingham,  Man^eld,  and 
Newark:  and  the  County  Court  of 
LiDoobishirei,  held  at  Grantham, 

The  County  Court  of  Derbyshire,  held 
at  Alfreton,  Bakewell,  Belper  and 
Ilkeston,  and  Wirksworth  and  Hat- 
lock. 

The  County  Court  of  Derbyshire,  held  at 
Ashbourne ;  and  the  County  Court  of 
Leicestershire,  held  at  Ashby-de-la- 
Zouch ;  and  the  County  Court  of  Staf- 
f6rdsbire>  held  at  XJttoxeter. 

The  County  Court  of  Leicestershire,  held 
at  Hinckley,  Loughborough,  Lutter- 
worth, Market-  Sosworth,  Madcet- 
Harborougb,  and  M^Hon-Mowbrajr ; 
and  the  County  Court  of  Butlandsbire, 
held  at  Oakham,  and  Uppingham. 

Tftte  Clouoty  Court  of  Warwickshire, 
held  at  Atherstone,  and  Solihull ;  the 
County  Court  of  Staffordshire^  hdd 
at  Tamworth  ;  and  the  County  Cooii 
of  Worcestershire,  held  at  Bed- 
ditoh. 

The  County  Court  of  Warwiokriiire,  held 
at-Klmeaton,  and  Bugby« 

The  County  Courtoi  Wacwickshise,  held 
at  Aloeeter,  Southam,  and  Stratford- 
OQ-Avon. 


The  County  Court  ef  Toriuhife,  held  at 

Wakedeld,  in  Oiieoift  U. 
The  County  Court  of  Yorkshire,  held  at 

Leeds,  in  Circuit  14. 
The  County  Court  ol  Durham,  held  at 

Stockton-on-Tees,  in  Circuit  15. 
The  County  Court  of  Yorkshire,  held  at 

Middleaborough,  in  Circuit  15. 

The  Courty  Court  of  Yorlnhoe,  held  at 
York,  in  Circuit  15. 

The  County  Court  of  Yorkshire^  heid  at 
Northalleartan,  in  Circuit  25. 

The  County  Court  of  YorksUfe,  heid  at 

Scarborough,  in  Ch!«ait  16. 
The  CovBty^  Court  of  YoiMids,  held  at 

King^ton-on-HuU,  in  Circuit  10« 

Tha  Comi^  Court  of  Linoelnehira  keU 
at  Great  Grimsby,  in  Circuit  17. 

The  County  Court  of  LinoohMhnei.  held 
at  Iiinooln,  in  Cirooit  17. 


Hie  County  Court  of  linoolnahire,  hM 

at  Boston,  in  Cirooit  17. 
The  County  Court  of  NottinghamUre, 

held  at  Nottingham,  in  Circuit  18. 


The  County  Court  of  Derbyshire,  held 
at  Derby,  in  Cireuit  19. 


The  County  Court  of  StaffbrdshiFe,  held 
at  Burton-on-Trent,  in  drcnit  19. 


The  County  Court  of  LeioesteEshiM^  held 
at  Leicester,  in  Circuit  20. 


The  County  Court  of  WtowMkihlie,  held 
at  Birmingham,  in  Girooit  21. 


The  County  Court  of  WarwiokihiMy  hM 

at  GoTenfay,  in  CSromt  2^ 
The  County  Court  of  Waswickaldnflitt 

at  Warwiokv  in  Giioait  23. 
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The  CJomity  CJourt  of  Shropshire,  held  at 
CleobniT- Mortimer ;  and  the  County 
Court  of  Woroestershiie,  held  at  Ten- 
bury. 

The  County  Court  of  Worcestershire, 
held  at  Bromsgrove,  Droit wich»  Eves- 
ham, Great  Malvern,  and  Pershore; 
and  the  County  Court  of  Hereford- 
shire, held  at  Bromyard,  and  Led- 
bury. 

The  County  Court  of  Glamorganshire, 
held  at  Barry,  and  Bridgend. 

The  County  Court  of  Monmouthshire, 
held  at  Chepstow,  Monmouth,  Ponty- 

jpool  and  Usk. 

Tue  County  Court  of  Monmouthshire, 
held  at  Abergavenny  and  BlaeoaTon ; 
and  the  Coun^  Court  of  Brecknook- 
shire,  held  at  (Mckhowell. 

The  County  Court  of  Staffordshire,  held 
at  Lichfield. 

The  County  Court  of  Staffordshire,  held 
at  Bnrslem,  Newcastle- under-Lyme, 
and  Tunstall. 

The  County  Court  of  Staffordshire,  held 
at  Cheadle. 

The  County  Court  of  Staffordshire,  held 
at  Rugdey,  and  Stone ;  and  the 
County  Court  of  Shropshire,  held  at 
Newport. 

The  County  Court  of  Shropshire,  held  at 
Wem. 

The  County  Court  of  Shropshire,  held  at 
Bridgnorth,  and  Wellingrton. 

The  County  Court  of  Brecknockshire, 
h^d  at  Hay ;  and  the  County  Court  of 
Herefordsmre,  held  at  Boss. 

The  County  Court  of  Shropshire,  held 
at  Bishops- Castle,  and  Ludlow;  the 
County  Court  of  Herefordshire,  held 
at  Kington ;  and  the  County  Court  of 
Badnorshire,  held  at  Knighton,  and 
Presteigne. 

The  Countv  Court  of  Brecknockshire, 
held  at  £uilth ;  the  County  Court  of 
Radnorshire,  held  at  Rhayader  and 
Llandrindod- Wells ;  and  the  County 
Court  of  Montgomeryshire,  held  at 
Llanfyllin,  Llamdloes,  and  Welsh- 
pool. 

The  County  Court  of  Cardiganshire, 
held  at  Aberajron ;  the  County  Court 
of  Merionethttbire,  held  at  Dolgelly ; 
and  the  Conntv  Court  of  Montgomery- 
shire, held  at  MachynlleUi. 

The  County  Court  of  Carnarvonshire, 
held  at  Pwllheli ;  and  the  County 
Court  of  Denbighflhire,  held  at  Llan- 
rwtt* 


Courts  to  which  the  Districts  of  the 
excluded  Courts  are  attached. 


The  Countv  Court  of   Worcestershire, 
held  at  Kidderminster,  in  Circuit  23. 


The  County  Court  of   Worcestershire, 
held  at  Worcester,  in  Circuit  23. 


The  County  Court  of  Glamorganshire, 
held  at  Cardiff,  in  Circuit  24. 

The  County  Court  of  Monmouthshire^ 
held  at  Newport,  in  Circuit  24. 

The  County  Court  of  Monmouthshire, 
held  at  Tredegar,  in  Circuit  24. 


The  Counhr  Court  of  Staffordshire,  held 

at  Walsall,  in  Circuit  25. 
The  County  Court  of  Staffordshire,  held 

at  Hanley,  in  Circuit  26. 

The  County  Court  of  Staffordshire,  held 
at  Stoke-upon-Trent  and  Longton,  in 
Circuit  26. 

The  County  Court  of  Staffordshire,  hM 
at  Stafford,  in  Circuit  26. 


The  County  Court  of  Sliropshire,  held  at 

Shrewsbury,  in  Circuit  27. 
The  County  Court  of  Shropshire,  held  at 

Madeley,  in  Circuit  27. 
The  County  Court  of  Herefordshire,  held 

at  Hereford,  in  Circuit  27. 

The  County  Court  of  Herefordshire,  held 
at  Leominster,  in  Circuit  27. 


The  Coun^  Court  of  Montgomeryshire^ 
held  at  Newtown,  in  Circuit  28. 


The  County  Court   of   Cardiganshire, 
held  at  Aberystwith,  in  Circuit  28. 


The  County  Court  of  Carnarvonshire, 
held  at  Portmadoo  and  Festiniog,  in 
Circuit  28. 
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The  ConntT'  Court  of  Denbighshire,  held 
at  Denbigh  ;  the  County  CoiuH;  of 
Flintshire,  held  at  St.  Asaph  and 
Rhyl;  the  County  Court  of  Camar- 
Tonshire,  held  at  Camarron,  and  Con- 
way and  Llandudno  ;  and  the  County- 
Court  of  Anglesey,  held  at  Holyhead, 
Llangefni  and  Menai  Bridge. 

The  County  Court  of  Merionethshire, 
held  at  Bala,  and  Corwen;  the  County 
Court  of  Denbighshire,  held  at  Ruthin ; 
and  the  County  Court  of  Shropshire, 
held  at  Oswestry. 

The  County  Court  of  Flintshire,  held  at 
Mold  and  Flint,  and  Holywell. 

The  County  Court  of  Brecknockshire, 
held  at  Brecknock. 

The  County  Court  of  Carmarthenshire, 
held  at  Llandilo  Fawr,  LlandoTery, 
Llanelly,  and  Newoastle-in-Emlyn ; 
and  the  County  Court  of  Cardiganshire, 
held  at  Cardigan,  and  Lampeter. 

The  County  (^urt  of  Pembrokeshire, 
held  at  Hayerfordwest,  and  Narberth. 

The  County  Court  of  Norfolk,  held  at 
Attleborough  and  Watton,  Aylsham, 
East  Dereham,  Holt,  Little  Walsing- 
ham  and  Fakenham,  North  Walsham, 
Thetford,  and  Wymondham. 

The  County  Court  of  Norfolk,  held  at 
Downham  Market,  and  Swaffliam ; 
the  County  Court  of  Cambridgeshire, 
held  at  Wisbech  ;  and  the  Coimty 
Court  of  Linooln^iire,  held  at  Hol- 
beach. 

The  County  Court  of  Suffolk,  held  at 
Mildenhiul,  and  Stowmarket. 

The  County  Coart  of  Suffolk,  held  at 
Diss  and  Eye,  Framlingham  and  Sax- 
mundham,  Hadleigh,  and  Woodbridge 
and  Felixstowe;  and  the  County  Court 
of  Norfolk,  held  at  Harleston. 

The  County  Court  of  Suffolk,  held  at 
Beoclee  and  Bungay,  Haleeworth  and 
Lowestoft. 

The  County  Court  of  Lincolnshire,  held 
at  Bourne,  Spalding,  and  Stamford; 
the  Coun^  Court  of  Northampton- 
shire, held  at  Oundle ;  the  County 
Court  of  Cambridgeshire,  held  at 
March ;  and  the  County  Court  of 
Huntingdonshire,  held  at  Hunting- 
don. 

The  County  Court  of  Cambridgeshire, 
held  at  Ely,  Newmarket,  and  Soham ; 
the  County  Court  of  Hertfordshire, 
held  at  Royston ;  the  Connlr  Court  of 
Essex,  held  at  Saffron  Walden;  and 
the  Comity  Court  of  Suffolk,  held  at 
Hayerhill. 


Courts  to  whioh  the  Districts  of  the 
excluded  Courts  are  attached. 


The  County  Court  of  CamarTOoahire, 
held  at  Bangfor,  in  Circuit  29. 


The  County  Court  of  Denbighshire,  held 
at  Wrexham,  in  Circuit  29. 


The  County  Court  of  Cheshire,  held  at 

Chester,  in  Circuit  29. 
The  County  Court  of  Glamorgansihire, 

held  at  Merthyr  Tydfil,  in  Circuit  30. 
The  County  Court  of  CarmarthenBhire^ 

held  at  Carmarthen,  in  Circuit  31. 


The  County  Court  of  Pembrokeshire,  h^d 
at  Pembroke  Dock,  in  Circuit  31. 

The  County  Court  of  Norfolk,  hdd  mt 
Norwich,  in  Circuit  32. 


The  County  Court  of  Norfolk,  hdd  at 
King's  Lynn,  in  Circuit  32. 


The  County  Court  of  Suffolk,  held  at 
Bury  St.  Edmunds,  in  Circuit  33. 

The  County  Court  of  Suffolk,  held  at 
Ipswich,  in  Circuit  33. 


The  County  Court  of  Norfolk,  held  at 
Great  Yarmouth,  in  Circuit  33. 

The  County  Court  of  Northamptonshire, 
held  at  Peterborough,  in  Ciitnit  35. 


The  County  Court  of  Cambiidgeahirs, 
held  at  Cfunbiidge,  in  Circuit  86. 
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Courts  to  whioh  the  Districts  of  the 
excluded  Courts  are  attached. 


The  County  Court  of  Bedfordshire,  held 
at  AmpthiU,  and  Biggleswade;  and 
the  County  Court  of  Huntingdonshire, 
held  at  St.  Neots. 

The  County  Court  of  Northamptonshire, 
held  at  baventry,  Kettering,  Thrap- 
ston,  Towoester,  and  Wellingborough; 
and  the  County  Court  of  Buckingham- 
shire, held  at  Newix>rt-Pag^ell. 

The  County  Court  of  Oxfordshire,  held 
at  Bicester,  Chipping-Norton,  Witney, 
and  Woodstock;  and  the  County  Court 
of  Berkshire,  held  at  Abingdon,  Wal- 
lingford,  and  Wantage. 

The  County  Court  of  Buckinghamshire, 
held  at  Buckingham;  the  County  Court 
of  Northamptonshire,  held  at  Brackley ; 
and  the  County  Court  of  Worcester- 
shire, held  at  Shipston-on-Stour. 

The  County  Court  of  Oxfordshire,  held 
at  Thame;  and  the  County  Court  of 
Buckinghamshire,  held  at  Chesham, 
and  High  Wycombe. 

The  County  Court  of  Bedfordshire,  held 
at  Leighton  Buzzard ;  and  the  County 
Court  of  Hertfordshire,  held  atHitchin. 

The  County  Court  of  Hertfordshire,  held 
at  Watford. 

The  County  Court  of  Middlesex,  held  at 
XJxbridge. 

The  County  Court  of  Essex,  held  at 
Braintree,  Brentwood,  Dunmow,  Grays 
Thurrock,  Maldon,  Eomford,  and 
Southend. 

The  County  Court  of  Essex,  held  at  Hal- 
stead,  and  Harwich ;  and  the  County 
Court  of  Suffolk,  held  at  Sudbury. 

The  County  Court  of  Essex,  held  at 
Waltham  Abbey;  and  the  County 
Court  of  London,  held  at  Clerkenwell, 
in  respect  of  the  business  arising  out- 
side the  London  Bankruptcy  District. 

The  County  Court  of  Hertfordshire,  held 
at  Bishop  Stortford. 

The  County  Court  of  Kent,  held  at 
Bromley;  and  the  County  Court  of 
Surrey,  held  at  Dorking,  Epsom,  and 
Redhill. 

The  County  Court  of  Surrey,  held  at 
Famham  and  Aldershot. 

The  County  Court  of  Surrey,  held  at 
Cherteey. 

The  County  Court  of  Berkshire,  held  at 
Hungenord. 

The  County  Court  of  Oxfordshire,  held 
at  Henley-on-Thames. 

The  County  Court  of  Surrey,  held  at 
Bichmond. 

The  Counlj  Coi^  of  London,  held  at 
Woolwich. 


The  County  Court  of  Bedfordshire,  held 
at  Bedford,  in  Circuit  35. 


The  Coun^  Court  of  Northamptonshire, 
held  at  Northampton,  in  Circuit  36. 


The  County  Court  of  Oxfordshire,  held 
at  Oxford,  in  Circuit  36. 


The  County  Court  of  Oxfordshire,  held 
at  Banbury,  in  Circuit  36. 


The  County  Court  of  Buckinghamshire, 
held  at  Aylesbury,  in  Circuit  37. 


The  County  Court  of  Bedfordshire,  held 
at  Luton,  in  Circuit  37. 

The  County  Court  of  Hertforddiire,  held 

at  St.  Albans,  in  Circuit  37. 
The  County  Court  of  Berkshire,  held  at 

Windsor,  in  Circuit  37. 
The  County  Court  of   Essex,  held  at 

Chelmsford,  in  Circuit  38. 


The  County  Court  of   Essex,  held  at 
Colchester,  in  Circuit  38. 

The  County  Court  of  Middlesex,  held  at 
Edmonton,  in  Circuit  38. 


The  County  Court  of  Hertfordshire,  held 

at  Hertford,  in  Circuit  38. 
The  County  Court  of  Surrey,  held  at 

Croydon,  m  Circuit  46. 


The  County  Court  of  Surrey,  held  at 

Guildford,  in  Circuit  46. 
The  Coun^  Court  of  Surrey,  held  at 

Kingston,  in  Circuit  46. 
The  County  Court  of  Berkshire,  held  at 

Newbury,  in  Circuit  46. 
The  County  Court  of  Berkshire,  held  at 

Beading,  in  Circuit  46. 
The  County  Court  of  London,  held  at 

Wandsworth,  in  Curonit  46. 
The  County  Court  of  London,  held  at 

Qreenwioh,  in  Circuit  47. 
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Gonrts  which  otie  excluded  from 
fiankmptey  Jttrisdictioxi. 


The  County  Court  of  Kent,  held  at  Seven 
Oaks,  and  Tonbridf  e  ;  and  the  Connty 
Court  of  SoBsex,  held  at  East  Grin- 
stead. 
The  Comity  Court    of   Kent,  held   at 
Ashford,  Deal  and  Sandwidi,  Dover, 
Faversham*  Folkestone,  Hythe,  Mar- 
gate, and  Ramsgate. 
The   County  Court   of   Kent,  held   at 
Dartford,  Gravesend,  Sheemess,  and 
Sittingboume. 
The  County  Court  of  Sussex,  held  at 
Arundel,      Chichester,      Haywards  - 
Heath,  Horsham,  Midhurst,  Petworth, 
and  Worthing. 
The  County  Court  of  Kent,  held  at  Bom- 
ney,  and  Tenterden  and  Cranbrook ; 
and  the  County  Court  of  Sussex,  held 
at  Rye. 
The  County  Court  of  Hampddre,  held 

at  Petersfield. 
The  County  Court  of  Hampshire,  held 
at    Bishop's- Waltham,     Lymington, 
and  Bomsey. 
The  County  Court  of  Hampshire,  held 

at  Alton,  and  Basingstoke. 
The  County  Court  of  Wiltshire,  held  at 

Warminster,  and  Westbury. 
The  CouD^  Court  of  Wiltshire,  held  at 
Calne,  l^folmesbury,  and  Marlborough ; 
the  County  Court  of  Gloucestershire, 
held  at  Cirencester;    and  the  County 
Court  of  Berkshire,  held  at  Faringdon. 
The  County  Court  of  Wiltshire,  held  at 
Bradford  and  Trowbridge,  Chippen- 
ham, Devizes,  and  Melksham. 
The  County  Court  of  Gloucestershire, 
held   at  Northleaoh,   Stow  -  on  -  the  - 
Wold,  Tewkesbury,  and  Winchcomb. 
The  Countv  Court  of   Gloucestershire, 
held  at  Dursley,  Newent,  Newnham, 
and  Stroud. 
The  County  Court  of   Gloucestershire, 
held  at  Chij^ping-Sodbury,  and  Thorn- 
bury. 
The  County  Court  of  Somersetshire,  held 

at  Ax  bridge,  and  Temple-Cloud. 
The  County  Court  of  Dorsetshire,  held 
at   Blandford,  Bridport,    and   Wey- 
moQ^. 
The  County  Court  of  Dorsetshire,  held 
at  Waremun,  and  Wimbome-Minster ; 
and  the  County  Court  of  Hampshire, 
held   at   Christohuroh    and    Bourne- 
mouth. 
The  County  Court  of  Hampshire,  held 
at  Andover,  and  Fordingbridg^  and 
Bingwood ;  and  the  Conntr  Court  of 
Dorsetshire,  held  mt  Shaftesbury. 


Courts  to  which  the  Distiiots  of  the 
excluded  Courts  are  attadied. 


The  County  Court  of  Kent,  held  titTSm- 
bridge  Wells,  in  Circuit  48. 

The  County  Court  of  Kent,  ^eUL  at  Otii- 
terbury,  in  Circuit  49. 


The  County  Court   of   Kent,  held    at 
Rochester,  in  Circuit  49. 

The  County  Court  of  Sussex,  h£ld  at 
Brighton,  in  Circuit  60. 


The  Counter  Court  of  Sussex,  held  at 
Hastings,  in  Circuit  50. 

The  County  Court  of  Hampshire,  held 

at  Portsmouth,  in  Circuit  51. 
The  County  Court  of  Hampshire,  held 

at  Southampton,  in  Circuit  51. 

The  County  Court  of  Hampshire,  held 

at  Winchester,  in  Circuit  51. 
The  County  Court  of  SomeMetahire,  held 

at  Frome,  in  Ciitmit  52. 
The  County  Court  of  Wiltshire,  held  at 

Swindon,  in  Circuit  52. 


Hie  County  Court  of  Someraetahiie,  held 
at  Bath,  m  Circuit  52. 

The  County  Court  of  Gloueestenhize, 
held  at  Cheltenham,  in  Circnit  53. 

The  County  Court  of  Gloueestenhire, 
held  at  Gloucester,  in  Circuit  53. 

The  County  Court  of  Gloucestershire, 
held  at  Bristol,  in  Circuit  54. 

The  County  Court  of  Somerfletshire^  held 

at  Wells,  in  Circuit  54. 
The  County  Court  of  Dorsetshire,  held 

at  Dorchester,  in  Circuit  55, 

The  County  Court  of  Dorsetdiire,  held 
at  Poole,  m  Circuit  55. 


The  County  Court  of  WOfiihiM,  held  at 
Salisbury,  in  (^rooit  65. 
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Courts  which  are  exdnded  from 
Baokruptoj  Jiuiadiotion. 


Courts  to  which  the  Districts  of  the 
excluded  Courts  are  attached. 


The  County  Court  of  Somersetshire,  held 
at  Crewkeme,  Langport,  and  Wk^ 
canton. 

The  County  Court  of  Somersetshire,  held 
at  Weston-super-Mare. 

The  Counly  Coiui  of  Somersetshire,  held 
at  Chard,  Wellington,  and  Williton. 

The  County  Court  of  Deyonshire,  held  at 
Bidelord,  Holsworthy,  South-Molton, 
and  Torrington. 

The  County  Court  of  Devonshire,  held  at 
Azminster,  Crediton,  Honiton,  Tiver- 
ton, and  Newton  Abbot  and  Torquay. 

The  County  Court  of  Devonshire,  held  at 
Eingsbridge,  Okehampton,  Tavistock, 
and  Totnes  and  Paignton;  and  the 
County  Court  of  Cornwall,  hdd  at 
Launceeton,  and  Liskeard. 

The  County  Coui-t  of  Cornwall,  held  at 
Bodmin,  Camelford,  FalmouUi,  Hels- 
ton,  Penzance,  Redruth,  St. -Austell, 
and  St.-Columb-Major. 


The  County  Court  of  Somersetshire,  held 
at  Yeovil,  in  Cireuit  5&. 

The  County  Court  of  Somerset^iire,  held 
at  Bridgewater,  in  Circuit  57. 

The  County  Court  of  Somersetshire,  held 
at  Taunton,  in  Circuit  67. 

The  County  Court  of  Devonshire,  held 
at  Barnstaple,  inCircuit  57. 

The  County  Court  of  Devonshire,  held 
at  Exeter,  in  Circuit- 58. 

The  County  Court  of  Devonshire,  held 
at  Plymouth  and  East  Stonehouse,  in 
Circuit  58. 


The  County  Court  of  Cornwall^  held  at 
Truro,  in  Circuit  59. 


NoU. 

The  following  County  Courts,  not  having  had  attached  to  them  the  district  of  any 
County  Court  excluded  from  jurisdiction  in  bankruptcy  or  under  the  Companies 
(Win<£ng-up)  Act,  1890,  and  not  being  themselves  excluded  from  such  jurisdic- 
tiona,  are  not  mentioned  in  the  foregoing  order;  but  as  they  have  jurisdiction  in 
bankruptcy,  and  under  the  Companies  (Winding-up)  Act,  1890,  their  names  are 
here  given  for  the  information  of  the  puUic. 

The  County  Court  of  Lancashire,  held  at  Barrow-in-Fuzness  and  Ulverston,  in 
Circuit  3. 

The  County  Court  of  Lancashire,  held  at  Wigan,  in  Circuit  5. 

The  County  Court  of  Cheshire,  held  at  Birkenhead,  in  Circuit  7. 

The  County  Court  of  Lanccishire,  held  at  Salford,  in  Circuit  8. 

The  County  Court  of  Yorkshire,  held  at  Dewsbury,  in  Circuit  12. 

The  County  Court  of  Yorkshire,  held  at  Halifax,  in  Circuit  12. 

The  County  Court  of  Yorkshire,  held  at  Bamsley,  in  Circuit  16. 

The  County  Court  of  Derbyshire,  held  at  Chesterfield,  in  Circuit  19. 

The  County  Court  of  Worcestershire,  held  at  Stourbridge,  in  Circuit  23. 

The  County  Court  of  Worcestershire,  held  at  Dudley,  in  Circuit  25. 

The  County  Court  of  Staffordshire,  held  at  West  Bromwich,  in  Circuit  25. 

The  Counly  Court  of  Staffordshire,  held  at  Wolverhampton,  in  Circuit  25. 

The  County  Court  of  Glamorganshire,  held  at  Swansea,  in  Circuit  30. 

The  County  Court  of  Glamorganshire,  held  at  Aberdare  and  Mountain  Ash,  in 
Circuit  30. 

The  County  Court  of  Glamorganshire,  held  at  Pontypridd,  Ystradyfodwg  and 
Perth,  in  Circuit  30. 

The  County  Court  of  Glamorganshire,  held  at  Neath  and  Aberavon,  in  Circuit  31. 

llie  County  Court  of  Hertfordshire,  held  at  Bamet,  in  Circuit  37. 

The  County  Court  of  Middlesex,  h^d  at  Brentford,  in  Circuit  43. 

The  County  Court  of  Kent,  held  at  Maidstone,  in  Circuit  48. 

The  County  Court  of  Sussex,  held  at  Lewes  and  Eastbourne,  in  Circuit  50. 

The  County  Court  of  Hampshire,  held  at  Newport  and  Ryde,  in  Circuit  51. 


Digitized  by 


Google 


1096 


Appendix  B. 


Sghbdtjlb  H. 
Orders  repealed. 


Date. 

Natore  of  Order. 

Januaiy  1,  1870  

Exduaion  of  Gonnty  Courts  from  Bankmptoj  Jnzia- 

dictioii. 
The  like. 

March  19, 1875 

April  26,  1878    

The  like  (two  orders). 
The  like. 

January  2,  1888 

November  29,  1890 

An^gt  28,  1898 

Jurisdiction  of  County  Courts  under  the  Oonspetaek 

(Winding-up)  Act,  1890. 
Jurisdiction  of  County  Courts  in  Bankruptcy. 
Jurisdiction  of  County  Courts  under  uie  Oonapetsae^ 

(Winding-up)  Act,  1890. 
Bankruptcy  and   Companies'  Jurisdiotion  of  Comitjr 

Courts. 

OctooerO,  1893 

May  28,  1898 

Dated  May  19,  1899. 


Haubuxt,  C. 


The  aboTe  order  is  known  at  the  Queen's  printers,  and  may  he  referred  to  as 

351  433 

Statutory  Rules  and  Orders,  1899,  No.  j-    , .,  as  amended  by  No.  YT^v    ^^ 

amending  order,  apparently,  refers  to  Rochdale,  &o. 

Certain  postponement  orders  have  also  been  issued  by  the  Lord  Chancellor,  ris., 

352  853 

Statutory  Rules  and  Orders  Nos.  j-    ,>  (as  to  London),  fffft  (^  ^  'N^Qoni), 

354  355  432 

f-yf  (as  to  Darwen),  f— Tg  (m  to  Stockton-on*Teee),  and  -^    on  (m  to  Janow). 

See  W.  N.  (1899)  p.  235. 
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(C.)  Practice  Directions. 


IN  THE  HIGH  OOITRT  OP  JUSTICE. 

COMPANIES  (WINDING-UP). 

TSANSFEBS. 

No  applioation  for  the  transfer  of  the  winding-up  of  a  company  or  any  prooeed- 
ings  l^erein,  from  a  County  Court  to  the  Hi^h  Court,  will  be  entertained  until 
the  list  of  paurties  who  have  given  notioe  of  their  intention  to  attend  the  hearing  of 
thepetition  has  been  dosed. 

The  part^  applying  for  subh  transfer  must  fpre  four  days'  notice  by  postal  letter 
of  the  apphcation'for  that  purpose  to  the  petitioner,  respondent,  and  to  all  parties 
in  the  list  above  mentioned. 

Such  letter  must  state  t^t,  unless  notice  is  given  to  the  applicant  by  any  of 
the  above-named  parties  of  intention  to  oppose,  the  application  for  such  trazisfer 
will  be  taken  as  not  objected  to  by  the  parties. 

No  costs  will  be  allowed  to  any  parties  appearing  to  support  or  opi>ose  a  transfer 
as  above  mentioned,  unless  for  special  reasons  the  judge  shall  otherwise  determine. 
(May,  1892.) 

Motions. 

A  copy  of  the  notioe  of  every  motion  before  the  judge  must  be  left  in  the  ofBce 
of  the  regfistrar  not  later  than  two  days  before  tne  day  named  for  hearing  the 
motion. 

A  list  of  the  motions  will  be  i>repared,  and  they  will  be  taken  in  the  order  in 
which  they  appear  in  such  list.    (May,  1892.) 

EVIDXNOB  ON  SUIQEOHS. 

On  all  applications  by  summons  the  evidence  in  support  must  be  filed,  and  notice 
of  such  filing  must  be  served  on  the  opposite  party  at  the  time  of  the  service  of  the 
summons. 

The  opposite  party  must  file  his  evidence  in  answer  within  eight  days  of  the  ser- 
vice of  the  summons,  and  the  said  notice  and  the  applicant's  evidence  in  reply  must 
be  filed  wil^dn  three  days  from  such  last-mentioned  time.     (June  2nd,  1892.) 

AJTiBiLViis  IN  Debbntubb  Aohons. 

All  affidavits  in  actions  by  debenture  holders  which  have  been  or  shall  be  trans- 
ferred to  Mf .  Justice  Wrignt  are  to  be  filed  in  this  office  (Room  66,  Bankruptcy 
Buildings).    Judicature  fee  stamps  are  used  for  these  affidavits.    (October,  1892.) 

Stituuinci  Mabgins. 

All  summonses,  affidavits,  and  other  documents  to  be  filed  in  this  office  {i.e,,  the 
office  of  the  Registrar,  Companies  Liquidation,  66,  Bankruptcy  Buildings,  Carey 
Street,  W.C.)  must  have  a  stitching  margin  of  at  least  one  inch,  and  no  document 
will  be  accepted  for  filing  without  such  stitching  margin,  unless  by  the  leave  of  the 
registrar.    (15th  February,  1893.) 

Shobihand  Notbb  of  Evidxnob  bkfobb  BsaiSTBAIt. 

All  vivd  voce  evidence  adduced  before  the  registrar  must  be  taken  down  in  short- 
hand. The  solicitor  obtaining  an  appointment  at  which  it  is  intended  to  produce  m 
witness  or  witnesses  should  at  once  send  notice  to  attend  to  the  shorthand  writers, 
whose  names  will  be  supplied  in  Boom  66. 
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AFPOmnCEHTB  BEFOBB  RsoisrEiB. 

When  appointments  are  adjourned  by  the  registrar  for  a  week  or  ten  daja, 
&o.,  without  any  specific  day  being  named,  pities  mnst  attend  at  Boom  66 
and  get  a  farther  appointment.  Uxuess  this  is  done  the  case  will  not  appear  in 
the  list. 

Bjatder. 

Undebtakino  on  TTLOfo  Afwtda.titb  out  of  Tdcb. 

Notice, 

When  an  affidayit  is  presented  for  filing  out  of  time,  sneh  affidayit  is  only  to 
be  received  on  the  undertaking  of  the  solicitor  to  abide  by  the  order  of  the  Court  as 
to  the  costs  of  any  adjournment  oooasioued  thereby,  and  as  to  the  solicitor's  right 
to  charge  any  such  costs  against  his  client.     (W.  N.  (1894)  368.) 

F&A.cnoB  ICaszbbs*  Rulb. 

Writf  ^e,  Department, 

"Every  writ  of  summons  in  a  debenture  holders*  action  shall  be  intituled,  "In 

the  matter  of  the Company,"  and  in  cases  where  the  company  is  in  prooeas  of 

being  compulsorily  wound  up  in  the  High  Court,  the  action  is  to  be  assigned  to 
the  judge  having  jurisdiction  in  the  matter  of  the  winding-up.  (29th  November, 
1896.) 

Bojuu)  OF  Tbadb  IuBXBnonoNS  to  Official  Beoeiysbs  as  to  Fdbtkbb  BBPOBai 

T7NDSB  SbOT.  8  OF  1890. 

Reports  to  the  Court  under  sect.  8,  sub- sect.  2  of  the  Compaides  (Winding-up) 
Act,  1890. 

1.  The  responsibility  for  an^  further  report  made  under  the  above  sub-tectian 
rests  exclusively  with  the  official  receiver.  It  is  his  duty  to  collect  and  consider 
the  facts  upon  which  a  judgment  can  be  formed  by  him  whether  or  not  any  such 
report  shall  be  made.  If  he  deoides  to  make  a  report,  it  is  his  du^  to  communi- 
cate the  draft  report,  and  the  facts  apon  which  it  is  founded,  to  the  Board  of  Trade, 
in  order  that  the  Board  may  make  such  observations  and  suggestions  as  may  occur 
to  them  with  a  view  to  ensure  that  the  Court  is  placed  in  possession  of  all  the 
material  facts  and  ciroomstances  of  the  case.  The  observations  and  suggestioiis 
will  be  made  in  writing  upon  the  draft  report,  which  draft  should  be  retained  by 
the  official  receiver.  If  tne  official  receiver  does  not  propose  to  make  a  further 
report  under  the  sub-section,  he  shall  forthwith  furnish  to  the  Board  a  statement 
of  his  reasons  for  thinking  a  report  unnecessary,  and  shall  send  a  copy  of  the 
statement  to  the  regfistrar  acting  in  the  winding-up  of  companies. 

2.  Upon  the  Board  of  Trade  conmiunicating  their  observatiouB  to  the  official 
receiver,  whether  upon  the  draft  report  or  upon  the  statement  of  reasons  for 
thinking  a  report  unnecessary,  it  becomes  his  duty  to  g^ve  careful  oonsideratian 
to  them,  and  thereupon  to  determine  on  his  personal  responsibili^  alone,  wheUier 
the  report  shall  be  presented  or  not,  and,  if  presented,  the  teems  in  whibh  it  AtJL 
be  expressed,  and  the  opinions  which  it  shall  record. 
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OTROULATION  OF  OFFIOIAL  RECEIVERS'  OBSERVATIONS. 
The  following  letter  has  been  pnblished : — 

Board  of  Trade  Companies  Liquidation. 

33,  Carey  Street,  Lincoln's  Inn,  W.C., 
January  6,  1896. 
Sir, — ^I  beg«to  inform  joa  that  the  Board  of  Trade  has  been  advised  by  counsel 
that  the  official  receiver  is  exceeding  his  statutory  duties  if  he  circulates  to  persons 
other  than  creditors  and  contributories  the  observations  on  the  statement  of  affairs 
issued  from  this  department,  and  may  on  this  ground  incur  personal  liability.  I 
regret  that  I  am,  therefore,  unable  in  future  to  supply  your  representative  with 
a  copy  of  the  observations  on  the  statement  of  affairs  of  companies  ordered  to  be 
-wound  up. 

I  am,  Sir,  your  obedient  servant, 
The  Editor  **  The  Financial  News,**  C.  J.  Stbwabt. 


DEBENTURE  HOLDERS'  ACTIONS. 
DireetioM  to  Chief  Clerks  as  to  Service  of  Notice  of  Judgment, 

In  ordinary  cases  the  judgment  in  debenture  holders'  actions  should  not  be 
served  on  the  debenture  holders,  but  they  should  have  notice  g^ven  to  them  by 
circular  or  letter,  or  by  advertisement,  if  uie  case  so  require^,  f  uU  discretion  being 
reserved  to  serve  the  judgment  formally  if  thought  advisable. 

May  9,  1896.  Foed  Noeth. 

N.B. — ^Tlus  matter  has  been  considered  by  all  the  judges  of  the  Chancery  Division, 
and  to  insure  uniformity  of  practice  similar  directions  will  be  given  by  each  judge. 


PRESS  COPIES  OF  BILLS. 


Bills  for  taxation  from  which  press  copies  have  been  takea  will  not  be  accepted 
in  this  department  unless  perfectly  legible. 
May,  1899.  By  Order. 


PRACTICE  DIRECTION. 

Atyowmments  to  the  Judge^  BttcJcleyy  /.,  October^  1903. 

When  an  application  is  adjourned  to  the  jndge,  to  be  heard  in  Court  or 
Chambers,  the  applicant  must  l<Mi^  in  Court,  with  the  judge's  clerk,  not  less  than 
one  dear  day  l^xore  the  summons  is  to  come  into  the  paper,  the  original  or  a  copy  of 
the  summons,  and  office  copies  of  all  his  affidavits,  llie  respondents  are  to  lodge 
office  copies  of  their  affidayita  in  Hke  manner  and  within  i^e  same  time. 
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(D.)  Miscellaneous  Matters. 


KING'S   PRINTERS'  DIRECTIONS  AS  TO   ADVER- 
TISEMENTS FOR  "LONDON  GAZETTE." 

Genebal  Advebticuulismts. 

All  adyeitiBementB  piirportiiig  to  be  i98ued  in  pnraaanoe  of  statutes  or  under 
orders  of  the  Court,  unless  signed  hj  an  official  of  the  Court  and  sealed,  should  be 
signed  bj  a  solicitor  of  the  Supreme  Court. 

InSEBTION  of  ADTEBTXSElCEZnB. 

The  **  London  Gazette**  is  published  every  Tuesday  and  Friday  Evening, 

Advertisements  should  be  addressed,  Harrison  &  Sons,  45,  St.  Martin's  Lane^ 
London,  W.C. ,  and  can  be  received  up  to  2  p.m.  on  the  day  of  publication. 

Advertisements  are  inserted  in  the  first  Gazette  after  receipt,  unless  directions  to 
the  contrary  are  given. 

Parliamentary  notices  are  subject  to  special  reg^ulations. 

Advertisements  may  be  sent  by  post. 

Chaboes  fob  Advebtisembntb. 

(Sent  to  Messrs.  Harrison  &  Sons,  45,  8t.  Martinis  Lane,) 

£   «.  d. 

If  not  exceeding  100  words 0  12  6 

150    , 0  18  0 

200    „       1     S  0 

250    , 1     8  6 

800    , 1  13  6 

850    , 1  19  0 

400    „       2    4  0 

These  charges  include  one  copy  of  the  Gazette,  but  if  not  required  1«.  may 
be  deducted. 
Figures  and  dates  are  counted  as  if  written  in  words. 

Late  Fees. 

£  i.  d. 
If  leceived  after  2  p.m.  up  till  5  p.m.  on  day  previous  to  publi- 
cation  • •• •  0    6    0  extnt. 

Up  till  12  a.m.  on  day  of  publication 0  10    0      „ 

UptiU2p.m 10    0,, 

Addressed  envelopes  forwarded  on  application. 


STAMPS  m  WINDING-TJP. 

On  and  after  Saturday,  the  14th  of  October,  all  Bankruptcy  and  GosnptDieB 
Winding-up  Stamps  and  Forms  will  be  sold  in  Room  59,  Banlmiptoy  BuildingB. 

J.  S.  PuBOKLL,  Controller  of  Stamps. 
October  10. 
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COLLECTION   OF  FEES  UNDEE  THE   COMPANIES 
ACTS,  1862—1900. 

Whsbeas  by  Treasury  Orders,  dated  respectively  the  Ist  Dec.,  1866, 
aDd  28th  March,  1878,  certain  regnlatioiis  were  made  for  the  collection 
of  fees  payable  to  the  Companies  Eegistration  Office. 

And  whereas  it  is  expedient  to  amend  such  regulations : 

Now  we,  being  two  of  the  Lords  Commissioners  of  His  Majesty's 
Treasury,  in  pursuance  of  the  powers  vested  in  us  by  the  Public  Offices 
Fees  Act,  1879,  do  hereby  revoke  the  above-named  regulations,  and 
we  do  hereby  direct  that  aU  the  fees  payable  to  the  Eegistrar  of  Joint 
Stock  Companies  shaU  be  collected  by  means  of  stamps. 

Impressed  stamps,  of  such  design  and  character  as  may  from  time 
to  time  be  adopted  by  the  Commissioners  of  Inland  Bevenue,  shall  be 
used  in  aU  cases  except  those  stated  below. 

Adhesive  stamps,  of  the  description  heretofore  in  use,  bearing  the 
imprint  of  the  words  *^  Companies  Eegistration,"  shall  be  affixed  to 
copies  of  registered  documents  supplied  to  the  public. 

The  adhesive  stamps  shall  be  cancelled  by  an  overprint,  with  a  hand 
stamp,  bearing  the  word  *^  cancelled,"  together  with  the  date  of  such 
cancelling ;  or  in  such  manner  as  the  Commissioners  of  Inland  Eevenue 
may  from  time  to  time  direct. 

Given  under  our  hands  this  3 1st  day  of  Jan.,  1901. 

W.  H.  PiStlKE. 

Treasury  Chambers,  Whitehall.  H.  T.  Akstbxtthsr. 
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OEDER  OF  COURT. 

Monday,  the  \Qth  day  of  December ^  1901. 

Whkreas,  by  the  Order  dated  the  6th  day  of  November,  1897, 
I  did  order  that  on  and  after  the  2nd  day  of  November,  1897,  the 
jurisdiction  of  the  High  Court,  under  the  Companies  (Winding- 
up)  Act,  1890,  should,  until  further  order,  be  exercised  by  the 
Honorable  Mr.  Justice  Wright,  sitting  and  acting  for  the  purpose 
of  the  exercise  of  such  jurisdiction  aa  an  additional  judge  of  the 
Chancery  Division,  and,  that  the  said  judge  shoxild,  on  and  after 
the  day  aforesaid  and  until  further  order  be  the  judge  of  Uie 
High  Court  assigned  for  the  purpose  of  the  exercise  of  that 
jurisdiction  pursuant  to  the  Companies  (Winding-up)  Act,  1890. 
Now,  therefore,  I,  the  Right  Honorable  Hardinge  Stanley, 
Earl  of  Halsbury,  Lord  High  Chancellor  of  Great  Britain,  do 
hereby,  by  virtue  of  the  powers  vested  in  me  by  sect.  2  of  the 
Companies  (Winding-up)  Act,  1890,  sect.  5  of  the  Supreme 
Court  of  Judicature  Act,  1884,  and  all  other  powers  enabling  me 
in  that  behalf,  order  that  on  and  after  the  10th  day  of  Januaiy, 
1902,  the  jurisdiction  of  the  High  Court  under  the  Companies 
(Winding-up)  Act,  1890,  shall,  until  further  order,  be  exercised 
by  the  Honorable  Mr.  Justice  Byrne  and  the  HonoraUe 
Mr.  Justice  Buckley,  and  that  the  said  judges  shall,  until  farther 
order,  be  the  judges  of  the  High  Court  assigned  for  the  purpose 
of  the  exercise  of  that  jurisdiction  pursuant  to  the  Companies 
(Winding-up)  Act,  1890.  And  I  do  further  order  that  all 
matters  and  actions  in  the  Chancery  Division  which  are  on  the 
10th  day  of  January,  1902,  pending  before  Mr.  Justice  Wright 
be  transferred  and  assigned  to  the  said  Mr.  Justice  Byrne  and 
Mr.  Justice  Buckley. 

Halsbury,  C. 
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LIST  OP  OFPICIAL  RECEIVERS  AND  ASSISTANT  OPPIOIAL 

RECEIVERS 

Undbb  thb  CJompaniks  (Windino-up)  Act,  1890. 

(Corrected  to  December,  1903.) 

{In  the  County  Courts  not  mentioned  on  this  page  the  Official  Receivers  in  Bankruptcy  a/r$  aUo  the 
Official  Receivers  under  the  Companies  {Winding-up)  Act.) 


Court. 


Official  Beodvers  and  AwriBtant 
Official  Beoeiven. 


Office  Addxen. 


High  Coubt  of  Jitstiob 


High  Court:  For  the  purposes  of> 
the    district    registry  at   Man- 
chester   

Chakoebt  Coitet  of  the  County 
Palatine  OF  LANOAffTEB :  For  the 
registry  at  Bfanchester , 


Senior  Official  Receiver. 
*George  Stapylton  Barnes  . 

Official  Receiver. 
*H.  de  Yanx  Brougham 

Senior  Assistant, 
^Arthur  Samuel  Cully , 

Assistants. 

♦Wm.  James  Warley , 

*Henry  Martin  Winearls  . . . , 

Official  Receivers, 
^Christopher  Jenkins  Dibb  ., 

♦Frederick  Gittins , 


Assistant. 
Edward  Johnson. 


High  Coubt  and  Chanoebt  Coubt  n 
OF  THE  County  Falatinb  ofLan-  \ 
CAffTBB :  For  the  purposes  of  tiie  | 
respective  registries  at  Liverpool..  ' 

Chanceby  Coubt  of  the  County 
Palatine  OF  Lancasteb  :  For  the 
purposes  of  the  district  registry 
Preston 


♦Frederick  Gittins  . 


ty^ 
he( 

I'M 


Charles  Harvey  Plant . 


Chanceby  Coubt  of  the  County  i 

PaLATINB  OF  DXTBHAM    J 


*  John  Grant  Gibson  , 


Bedfobd  

Busy  St.  Ebxunds 

colchssteb 

Iphwich 

LUTON    

Nobthamfton 


♦Cecil  Meroer 


33,  Cuey  Street,  London, 
W.C. 

TelMraphie  Address^ 
"  Concluding,  London.** 


Byrom  Street,  Manchester. 

Lisbon  Buildings,  ^ 

Victoria  Street,  Liverpool. 


Lisbon  Buildings, 

Victoria  Street,  liverpooL 


14,  Chapel  Street,  Preston. 


Mosley  Chambers, 
Mosley  Street, 

Newcastle-on-Tyne. 


14,  Bedford  Bow,  W.C. 


Bbiohton 

HAsmras 

Lewes  and  Eastboubnb 


♦Alexander  Mackintosh. 


24,  Railway  A] 


on  Bndge,  S.E. 


*  Official  Beceivert  and  Assistant  Official  Beceivers  on  the  permanent  staff. 
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Official  REOEivEits,  &o.  m  Bankbuptcy. 


Court. 


Official  ReoeiTer*  and  Aaaistaat 
Official  Beodren. 


Office  AddTCH. 


HlOH  COXTBT  OF 

JusnoE 


AtoF 


GtoO 


PtoZ 


\ 


Babbow-dt-Fxtbnbss  ahd  ITltxb- 

8T0N 

Ebmdal 


Senior  Official  Receiver  and  Official 

Receiver  for  old  Act  cases, 
Edwin  Leadam  Hough    

Senior  Assistant. 
C.  A.  Pope 

Assistant, 
W.  E.  Bowyer  

Official  Receiver. 
G.  W.  Chapman    

Assistant, 
H.E.  Burgess    

Official  Receiver, 
E.  8.  Grey 

Assistant. 
W.J.H.  Boyle 


Henry  GburenddreB  Pearson  , 


BiBicmoEAiC 

Wb8t  BsoicwiaH. 


WOBOBBIBB 


Boi^roN  .. 

WlOAK 


Bbadfobd 


«Lnke  Jeeson  Sharp  . . 
Assistant. 
Charles  WooUett. 


Ed.  Cox  (Jor  Worcester). 
Thomas  Hall  Winder  ... 
Charles  Law  Atkinson. . . 


Bbiohton.    See  London  (Sttbttbban) 
JlND  Southsbn. 


Bbistol.. 
Bath  .. 
Fboxb  , 
Wblu 


Caxbbidob.   See  London  (Sxtbubban) 
AND  No: 


GIlNTBBBUBT 

Cabditf 

Ca 


Frank  Lowson  Clark 

Assittant. 
J.  W.  Darley. 


Edward  Worsfold  Mowll 
G^rge  DaTid. 


COGKKBKOTrrH  , 
WHITEHAyBN    , 


Kighley  John  Hough 


Casmabihen  ..... 
Abbbtstwith  . . . 
PuMBBOKB  Book  . 


Swansea 
Nbath  . . , 


•Thomas  Thomas. 


Assistant. 
Henry  Bees    (for    Swansea 
district) 


Bankmptoy  Bnildinn, 
Carey  Street,  London,  W.C. 

Telegraphic  Address— 
"  Official  Receiver,  London." 


16,  Comwallis  81 

Barrow-in-! 

174,  Corporation  Street, 

"Rirwiinghftm. 


45,  Copenhagen  Street, 

Worcester. 

Exchange  Street,  Bolton. 
29,  Tyrrel  Street,  Bradford. 

Baldwin  Street,  Bristol. 


68,  Castle  Street,  Cantertmiy. 
St.  Mary's  Chambers,  OirdiiF. 

34,  Fisher  Street,  Carlisle. 
4,  Qoeen  Street,  CazmarOiea. 


31,  Alexandra  Boad,  Swansea. 
*  Official  Beoeiyers  and  Assistant  Official  Beceiyers  on  the  permanent  staff. 
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Court. 


Chesteb 

Banqob 

Wrexham  Am)  Llangollen  .... 

POBTXADOO    AND   BlAXNAU    FB8- 
TXNIOO 


COVBNTBT . . , 

Wabwick  . 


Debet  and  Long  Eaton  , 

Bxtbton-on-Tbbnt 

Chestbbpibld , 


Dewsbxtbt.    See  Huddebsfisld. 


Dttdley 

KlDDEBMlNSTJUt 
SrOXTBBBIDaE     ... 


EXBTEB. 


Glouoesteb  . . . . 
Oheltbnhax 


Haufaz.    See  Httddbbsfield. 

Hanlkt,  Bubslex,  and  Tunstall  \ 

Nantwich  and  Gbbwb I 

Statfobd f 

Stoicb-on-Tebnt  and  Lonoton  / 

Shbewsbttbt    

Madelbt , 

Newtown , 


Hebefobd 

Leominstbb  . 

HUDDEBSFIBLD . 

Dewsbxtbt    . 

TTAT.TTrA-g      ... 


Hull 

Qbbat  Qbqcsbt  . 


Ifswioh.     See  London  (Sttbitbban) 

AND  NOBTHEBN. 


TjSKDB 

LEioiayrKB 


LnrooLN.. 
Boston 


LlYEBPOOL  . 

Br 


Official  BeoeiT«n  and  Aariatant 
Official  BeceiTen. 


Llewellyn  Hugh- Jones 

AeeistanL 
D.  Wflliams. 


Edward  Thomas  Peiison. 


Frederick  Stone 

Aesietant* 
Astbuiy  James  Hall. 


Edward  Peroy  Jobson 

A.  E.  Ward 

Charles  Soott 


*Thomas  Bullock 


Aeeiatant. 
Frank  Cariss 


Mackay  John  Ghnham  Soobie 


Edgar  Ernest  Deans. 
Aeeittant, 
J.  Mnrgatroyd. 


•Arthur  Stewart  Maples 


John  Bowling 

John  Ghilson  Burgess 


Bichard  John  Ward . 


Crypt  Chambers, 

£astgate  Bow,  Chester. 


17,  Hertford  Street,  Coventry. 
48,  FuU  Street,  Derby. 


Wolyerhampton  Street,  Dudley. 

9,  Bedford  Circus,  Exeter. 

County  Chambers,  Station  Boad, 
Gloucester. 


•Frederick  Gittins  ... 
Aseittant, 
W.  G.  Williams. 


n  Buudings, 

Victoria  Street,  Liyerpool. 

*  Official  Beceivers  and  Assistant  Official  Beceivers  on  the  permanent  staff 


Office  Address. 


King  Street, 
Ne 


ewcastle-under-Lyme. 
42,  St  John's  Hill,  Shrewsbury. 

2,  Offa  Street,  Hereford. 

Prudential  Buildings, 

New  Street,  Huddersfield. 
Corporation  Street,  Dewsbury. 
Town  Hall  Chambers,  Halifax. 

Trinity  House  Lane,  Hull. 


St.  Andrews'  Chambers, 

22,  Park  Bow,  Leeds 

1,  Berridge  Street,  Leicester. 
31,  Silver  Street,  Lincoln. 
Lisbon  Building 
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Court 


Oflidal  Receivers  and  Aaaiatant 
Official  ReodTera. 


Office  AddxMi. 


LOIISON  (SlTBITBBAV)  AJSTD  NOBTHEBN 
DiSTBIOT— 

Basnet n 

Bbentfobd   

Gheucbfobd  ........••.!•• 

Edmonton 

Hebtfobd 

Bbadino 

St.  Albans 

WiNDSOB 


Caxbbidgb 

Pbtebbobouoh. 


Ipswich * 

Bttbt  St.  Ebmttnbs. 

Ck)LCHE8TEB  ....... 


NOBECHAICFTON 

Bedfobd  ... 
Luton  


OXFOBD 

Atlesbttbt 
Banbxtbt   .. 
Newbubt  .. 


;}J 


Senior  Official  Receiver, 
•CecflMeroer  


Ataittant. 
Frederick  Thomas  Haloomb. 


♦Howard  W.  Cox 


Official  Receiver, 
Frederick  Measent 


Official  Receiver, 
•Alfred  Ewen 


George  Mallam 


London  (Subxtbban)  and  Soxtthebn 
Distbiot— 

Cbotdon  

Obeenwioh  

GlTILDFOBD 

Kingston  

Tttnbbidoe  Welm 

Wandswobth  

Bbighton 

Hastings  

Lewis  AND  Eastboubnb  . 


jj 


Senior  Official  Receiver. 

♦Alexander  BlUkckintosh  

Assistants, 
Ouy  Hamilton  Acheeon. 
Thomas  Walter  John  Britten. 

Official  Receiver, 
♦Ernest  William  Joseph  Sarill 

Assistant. 
T.  F.  H.  Finney. 


ICaoclesfield  I 

StO€KK>BT.. 


Maidstone... 
Bocebsteb  . 


Arthur  Crabtree  Procter. 
Richard  Turner  Tatham . 


Manohesteb ^ 

Ashton-undeb-Lyne  and  Stalt- 

bbidob     / 

Salfobd 

Wabbinoton  ) 


♦Christopher  Jenkins  Dibb 

Assistant, 
E.  Johnson. 


Mbbthtb  Ttdfil 
Abebdabe  

PONTTPBIDD  •  . . . 
Tbedboab 


MiDDLESBBOVGH  AND  StOOKTON-ON-  ^ 

Tees 

Nobthallbbton J 


Nbwoabilb-on-Ttnb 


William  Lewes  Daniel. 

John  fiichard  Stubbs   . 
♦John  Grant  Gibson . . . 


14,  Bedford  Bow,  W.C. 
Telegraphic  Address— 
"  Eliminate,  London.'* 


6,  Petty  Cury,  Cambridge. 
I,  Princes  Street,  IptwidL 

Bridge  Street,  If ofrtiuDpton. 
1,  St  Aldate  Street,  Oxford. 


24,  BaQway  Approach^ 

London  Bridge,  S.E. 
Telearmphie  Address— 

**BanoKoCta.'* 


4,  Pavilion  Buildings,  Bri^itcn. 


3,  King  Edward  Street, 

Macclesfield. 

9,  King  Street,  Maidstone. 


Byrom  Street, 


136,  High  Street, 

Merthyr  lydfil. 


8,  Albert  Boad,  Middlestoot^ 


Mostoy  Chambers, 
"    ■   r Street. 

'•woastls-OB-iyM. 


Mosley  street. 


♦  Official  Beceivers  and  Assistant  Official  BeoeiTers  on  the  permanent  staff. 
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Court. 


Newpoet  lxtd  Btde 


Newpoet,  Mon. 


NOBWICH 

Obeat  Yasmouth 
Kino's  Ltnn 


NOTTINOHAIC. 


Olbhah 

Rochdale  anx  Bacup 


OxFOED.      See   London    (Suburban) 
and  nobthben. 

Plymouth  and  East  Stonbhouse — 


Preston 

Blaoebubn 

BUENLET    . . 


Salisbukt 

doeohesteb  . 

Poole  

Yeovil  ..... 


ScABBOBOXTOH.    See  YOBK. 
Sukjtfibld .«••.* 


Southampton  . 
poetsmouth  . 
winohb8teb 


SUNDEELAND. 
DUEHAM... 


Swindon 


Taunton    

Baenbtaplb  . 
Bbidqwatee  . 


Textbo 


W  AH  RMim^D 

Babnslst  . 


Woltebhampton  . 
Walsall   


YOSK 

SCABBOBOUOH 


Official  Beodven  and  Aaaistant 
Official  Beoeivers. 


Harry  Castell  Bamant    . . 
George  Henry  Llewellyn 


Harry  Pearoe  Gould. 
Thonms  Gourlay   . . . 

Hesketh  Booth  


19,  Quay  Street, 

Newport,  L  ofW, 

Westffate  ChamberB, 
rcialSI 
Newport, 

8,  King  Street,  Norwich. 


Thomas  Henry  Geake  , 
Charles  Harvey  Plant  . 
J.  O.  Morris. 


Frederick  Aston  Dawes 


Offloe  Address. 


Commercial  Street. 

)ort,  Mon. 


John  Charles  Clegg 


John  Cornelius  Moberly 

Assistant. 
W.  F.  J.  Hunt  (Jor  Tt>ri$mouth) 


James  Appleby  Longden 
Harry  Bevir   

G^rge  Philpott 

G^rge  Appleby  Jenkins. 
John  Bickersteth  Ottley  . 


4,  Castle  Place, 

Park  Street,  Nottingham. 

Ghreaves  Street,  Oldham. 


6,  AthensdmnTerraoe,  Plymouth . 
14,  Chapel  Street,  Preston. 


Endless  Street,  Salisbnxy. 

Victoria  Chambers, 

Figtree  Lane,  Sheffield. 

4,  East  Street,  Southampton. 

Cambridge  Junction, 

High  Street,  Portsmouth. 

25,  John  Street,  Sunderland. 

46,  Cricklade  Street,  Swindon. 

5b,  Hammet  Street,  Taunton. 

Boscawen  Street,  Truro. 
6,  Bond  Terrace,  Wakefield. 


Samuel  Wells  Page 
D.  S.  Macka: 


:av 

Assistant, 
William  Spencer  Drawbridge  (for 
Scarborough), 


30,  Lichfield  Street, 

Wolverhampton. 

28,  Stonegate,  York. 
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Tlie  page  references  to  fobms  are  printed  thu$  [213]. 


*«  A'»  LIST  OF  CONTRIBUTORIES,  600 

ABANDONED  RAILWAY  COMPANY, 

winding-up  of,  20 

ABOETIVE  COMPANY, 

winding-np  of,  68 

ABBmaMENT  OF  TIME,  35,  1070 

ABROAD, 

orders  to  liquidator  as  to  going  and  acting,  381  [381]  ^^  wq, 
winding-up  of  companies  registered,  20 

ABSOONDma, 

contributories,  arrest  of,  s.  118  of  1862.  .639 

order  to  seize  property  of  [673] 
witness,  arrest  of,  600 

ABUSE  OF  PROCESS, 

petition  for  winding-up,  hj,  61,  62 

ACCEPTANCES, 

dishonoured,  eyidenoe  of  insolTenoy,  62 
signature  for  company,  929 

ACCOUNTANT, 
bill  of,  380 

calling  in  for  inspection  purposes,  164 
liability  of,  for  misfeasance,  618 

ACCOUNTS. 

audit  of  liquidator's  (see  infra) 
banking,  273,  299  et  $eq, 
company,  of, 

eyidenoe  of,  163 

falsification  of,  s.  166  of  1862.  .947 

final,  in  voluntary  winding-up,  791 
compulsory  winding-up,  in,  1062 

liquidator,  of,  297  et  seq, 

affidavit  of  no  receipts,  298 
affidavit  of  verifying,  306 
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ACCOTISTS—amiinued. 

oompalsoiy  winding-np,  in — continued, 
liquidator,  oi—eotUinued, 
audit  of,  297  et  nq. 

Board  of  Trade,  by,  301 
Board  of  Trade  droular  as  to,  301 
certificate  of  Board  of  Trade  as  to  [307] 
committee  of  inspection,  bj,  300 
proceedings  to  enforce,  307 
books  to  be  kc^t,  297 
carrying  on  bosmess  in,  342 
cash  book  [299] 

copy  for  fiGnff  [3031 
committee*s  certancate  ox  andit  [306] 
cost  of  printing,  &c.,  298 
entries  m  cash  book,  299 
filing  copy  after  audit,  297 
remuneration  as  to,  295 
report  on,  in  case  of  resignadon,  Arc,  683 
report  to  accompany  [304] 
sales,  as  to,  298 
summary  of,  298  [306] 

summary  of,  to  accompany  aj^lioation  lot  release  [089] 
trade,  as  to,  298 

form  of  [300] 
undistributed  assets,  under  s.  16  of  1890,  as  to,  308  et  $eq,  ; 

and  see  infra 
Torification  of,  298 
official  receiver,  of,  198,  206 
liquidator,  to,  198 
ordinary  rules  not  applicable,  198 
petty  disbuisement,  order  as  to  [164] 
proYisional  liouidator,  orders  as  to  [164] 
provisions  of  Table  A.,  App.  A. 
spedal  manager,  of,  158,  161 
supervision  proceedings,  in,  814 
voluntary  winding-up,  in,  756,  791 

ACCOUNTS  OP  UNDISTRIBUTED  ASSETS, 

under  s.  16  of  Act  of  1890.  .274  ei  9$q. 

affidavit  verifying  liquidator's  account  [817] 

bankruptcv  provisions,  how  far  applicable,  312 

control  of  liquidator,  money  under,  what  is,  812 

form  of  account,  306 

forms  for  use  in  relation  to  [314  et  teqJX 

notice  of  motion  to  deliver  statement  of  account  [3261 

order  for  attadiment  of  liquidator  for  non-payment,  324,  326 

order  on  liquidator  to  submit  yerifled  account,  322,  324 

paying-in  order  [3271 

provisions  of  Bules,  310,  811 

provisions  of  statute,  308,  309 

ACQUIESCENCE, 
1^  allottee,  606 
infant,  by.  607 
irregular  forfeitare,  609 

Acrr, 

enforcing  performance  of,  666  et  $eq. 

ACT  OF  PARLIAMENT, 
meaning  of  **  The  Acts,"  16 
promotion  of  bill  [400] 
winding-up  companies  incorporated  under,  18 
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ACTINa  OFFICIAL  RECETVER,  16 

ACTION, 

ag^aisst  company, 

liberty  lor,  413  ^  seq. 

[And  see  Lboal  PBeoxBDnrGS.] 
supervision  order,  after  [882] 
balance  order,  on,  543,  671 
calls,  for,  543 

committee  of  inspection's  sanction  to  [2dl] 
compromise  of— orders  as  to  [646  et  aeq,"] 
costs  of , 

liquidator's  position  as  to,  277 
debenture  holders*,  464 
impeaching  agpreement  with  outsider,  27 
liquidator  in  compulsory  winding-up,  by,  269,  272 

in  name  of  company,  393  et  teq. 
[And  see  IIboal  PBOCESDmos.] 
liquidator's  position  as  to,  277 
petition  for  supervision  order,  effect  of,  86 
remuneration  of  debenture  holders'  receiver,  for,  28 
restraining,  40,  402  et  seq,    [And  see  Lboal  Pboobbdinos.] 
staying,  2,  402  et  seq.    [Ana  see  Ltoal  PBooDODiNas.] 
supervision  petition,  effect  of,  86 
transfer  of,  581  et  seq.    [And  see  Tbaksfbr.] 

registrar's  powers  aiter,  681 
voluntary  winding-up,  restraining  and  staying  in,  3,  760 

ADDITIONAL  LIQUIDATOR, 
voluntary  winding-up,  788  [789] 

ADHESIVE  STAMPS,  Ai^p.  B. 
cancellation  of,  on  proxies,  738 

ADJOURNED  FIRST  MEETING,  246 
[And  see  AnjoxTBincsNT.] 

ADJOURNMENT, 

chambers,  to  and  from,  40,  41 
Court,  40,  41 

private  examination,  of,  686 
first  meeting,  of,  233,  234 

memorandum  of  [246] 

notice  of,  to  creditors,  &c.  [246] 
general  meeting,  of,  429 
High  Court,  from,  to  other  Courts,  41 
meetings  of  shareholders,  739 
petition  of,  120,  121 

St.  Thomas'  Dock,  order  on  [123] 

substituting  petitioner  on,  120 
registrar  to  judge,  40 

ADJUSTING  RIGHTS  OF  CONTRIBUTORIBS, s.  109 of  1862.. 661 
summons  for  leave  [668] 
orders  for  [663  et  seq,"] 
voluntary  vnnding-up,  in,  722 

ADMINISTRATION, 
letters  of,  669 

[And  see  Lbttbbb  of  AnimnaiCBAaiON.] 
proceedings  in  case  of  death  of  contributory,  669 

writ  of  summons  for  [672] 

ADMINISTRATIVE  REGULATIONS, 
Board  of  Trade's  power  to  make,  29 
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ADMINISTRATORS, 

oontribntories,  of,  600,  502 

transfer  of  sharee  by,  s.  24  of  1862.  .926 

ADMISSIONS, 

dainiB,  of,  order  for  [477] 
doooments  of, 

notice  to  admit  [183,  184] 

mleB  as  to,  186 
proof  of  debts,  442,  443 

first  meeting,  at,  446 

ADOPTION, 

proceedings  in  Toluntarj  liquidation,  109,  725 

ADVANCES, 

in  winding-up,  365  [356  et  Mg.] 

ADVERTISEMENTS,  44,  46.    [And  see  Gaexits;  Notigbb.] 
call,  of, 

intended  (by  the  Court)  [531] 

meeting  of  committee  to  make,  627  [629] 
committee  of  inspection's  appointment,  of  [255] 
creditors,  for, 

supervision  proceedings,  in  [827] 

YoluntaiT  wmding-up,  in  £764] 
final  meeting,  of  [794] 
dispensing  with, 

windmg-up  under  superyision,  in,  800 
evidence  of,  46 
first  meetings,  as  to,  260 
resolutions,  of,  in  voluntary  winding-up,  721 
liquidators,  appointment  of,  250  [255] 
local  paper,  in,  46 
memorandum  of  [45],  46,  201 
official  receiyer, 

cop^  of  loojid  paper  sent  to,  201 

duties  as  to,  46 
petition,  of  [89]  and  notes,  1046 

abridgment  of  time,  90 

errors  in,  91 

length  of,  90 

newspapers  in  which  to  be  inserted,  90 

note  as  to  appearances  on  petition,  90 

restraininff  issuing  of,  91 

second  [91] 
regazetting,  46 
supervision,  order  of,  139 
tabular  forms  of,  44 

time  for  considering  determinat^n  of  first  meeting,  of  [252] 
winding-uj>  order,  of  J]140],  199 

restraming,  pendmg  appeal  [673] 

Rules  of  1903  as  to,  1048 

ADVICE  LETTER  OF  LIQUIDATOR  [336] 

AEPIDAVIT, 

accounts,  as  to, 

liquidator,  of  [301] 

special  numager,  of  [162] 
belief,  as  to,  43 
books  of  account,  as  to  [163] 
calls,  as  to  [536,  641,  547] 
company  petitioner,  where  [99] 
concurrence  in  statement  of  atfairs,  of  [223] 
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AFFTDkYTT—eontinued, 

oontinmng  proceedings,  on  application  for  [4151 
creditor,  bj,  in  proof  of  debt.    [See  Pboof  of  Debt.] 
oroe8-examinati(Hi  on,  176 

orders  for  [179,  181] 

standing  over  petition  for  [122] 

smnmons  for  [178] 
debenture  holder  for  liberty  to  oontinae  action  [416] 
documents,  of, 

order  for  [168] 

sommons  for  [167] 
evidence  by,  176 
exhibit  to,  176 

expenses  of  witness  cross-examined,  176 
extension  of  time  for  filing,  36,  100  [101],  177 
facts,  to  be  confined  to,  43 
filed,  to  be,  83,  176 
filing  out  of  time,  36 
fonnal  parts  of  [|42] 
hearsay  matter  m,  43 
income  tax,  as  to  [496] 
information  and  belief,  43,  100,  176 
interlocutory  applications  on,  43,  176 
means  of  knowledge,  43 
no  receipts  or  payments,  of,  294,  810  [317] 
notice  of  filing,  176 
office  copy  of,  44,  176 
petition,  verifying,  69  [98] 
time  for  filing,  98 
petitioner  is  a  company,  where  [99] 
postage  of  notices,  of, 

appointment  to  settle  list,  of  [617] 

general  meetings  [435] 
proof  of  debt,  in,  440,  446.     [SeePBOOF  OF  Debt.] 
registrar  (s.  16  of  1890)  [323] 
restraining  action,  as  to  [404,  406] 
service,  of. 

Board  of  Trade  order  [323] 

notice  of  final  settlement  on  list  [619] 

order, 

for  call  (and  notice)  [601,  602] 

petition,  of  [92,  93] 

liquidator,  on  (supervision)  [93]  and  note 
members,  &c.,  on  [92]  and  note 
special  order,  under  J^6] 

subpoena  and  notice  to  witness  [174] 
special  manager's  accounts  [162] 
stamps  on,  42 
statutory  [98] 

effect  of,  98 
staying  proceedings,  on  [406,  406] 
substituted  service,  as  to  [94]  and  note 
swearing,  176 
titie  of,  176 

trading  account,  as  to  [301] 
unclaimed  and  undistributed  assets,  as  to  [306] 
undertaking  on  filing  out  of  time,  101 
withdrawal  of,  176 

AFFIRMATIONS. 

made  before  whom,  240 

AGENT, 

charges  of,  payment  of,  298,  380 

delivery  of  oompanv*s  propwiy  to  Hquidator,  347 

employment  of,  oraers  as  to  [381  ei  seq,"] 
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AQBNT^eontinued. 

priority  of  remuneration,  380 
proceeds  of  sale  reodved  by,  298 
proof  by,  467 


"AGGRIEVED,*' 

appeals  by  persons,  270 

by  act  of  liquidator,  persons  who  are,  669 


AGREEMENT, 

compromise,  for  [644] 
Bhara,  to  take,  509 

ALLEGED  CONTRIBUTORY, 

to  be  deemed  one,  498 

ALLOCATUR, 

costs  as  to,  657 

ALLOTMENT, 

irregular,  Act  of  1900. .  1034 
restrictions  on,  under  Act  of  1900. .  1033 
returns  of,  under  Act  of  1900. .  1035 

ALLOTMENT  MONEYS, 
enforcing  payment  of,  543 
orders  for  [548  et  teq."] 

ALTERATION, 

debenture  holder's  rights,  462 
forms,  of,  29 

scheme  of  arrangement,  846 
status  of  memb^,  of,  400 

AMALGAMATION,  986 

AMENDMENT,  35,  103 
meetings,  at,  734 
petition,  of,  103 

orders  for  [103,  1041 

supervision  order  asked  for,  116 
proof  of  debt,  of,  446  [490] 
yaluation  of  security,  445  [490] 

ANNUAL  LIST, 

of  members  to  registrar,  925 

ANNUAL  SUMMARY, 
under  Act  of  1900. .  1039 

ANNUITY, 

proof  for,  446,  454,  455 

yaluation,  in  case  of  life  assurance  company,  454 

ANNULLING  CONTRACT, 
order  for  [369] 

ANSWERING  PETITION,  71 

APPEALS,  667—686 

arrangements  with  creditors  (s.  136)  in  case  of,  723 
Board  of  Trade,  from,  198,  668 
oosts,  as  to,  652 

county  court,  from,  681,  707,  708 
divisional  court,  to,  681 

judge  in  chambers,  from,  by  motion  to  diaohaive  otder,  time  for,  670 
notice  of  motion,  to  ^soharge  order  [671] 
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judge  in  Court,  from,  671 

action  to  set  aside  judgment  for  fraud,  675 

advertisements,  restrained  on  [677] 

affirming  order  below,  order  for  [680] 

copies  of  documents  for  Court,  674 

costs  of  liquidator  of,  674 

costs  of  shorthand  notes,  680 

creditor,  leaye  to,  676 

disohargiuK  order  below  [679] 

dismissal  of  petition  [679] 

entry  of,  672 

execution  restrained  [677] 

ex  parte  application  by,  673 

I'udg^'s  notes,  674 
eave  for,  671,  672 

forms  of  orders  [676,  676] 

liquidator's  costs  allowed  [6801 

liquidator,  liberty  to  [676]  and  note 

notice  of,  672  [676] 

official  receiver,  &c.,  when  served,  673 

opposing,  liberty  for  [676] 

provisions  as  to,  671 

stay,  is  not  a,  673 

staying  inquiries,  674 

stay  of  proceedings  on,  673 
order  for  [678] 

time  for,  672 

two  judges,  hearing  by,  674 

when  allowed,  671 

who  may  bring,  674 

winding-up  order  discharged  on  [679] 

winding-up  order  made  on  [678] 

winding-up  order,  drawing  up  stayed,  677 
liquidator,  from,  272,  669 

how  made,  669 

person  aggrieved,  by,  669 

simmions  for  [669] 

time  for,  669 
official  receiver,  from,  198,  208,  667 

costs  of,  668 

hearing  of,  667 

how  brought,  668 

liquidator,  as,  668 

notice  of  motion  [668] 

proof  of  debt,  as  to,  667 

statement  of  affairs,  as  to,  667 

time  for,  667 
Palatine  Courts,  from,  681 
private  examination,  as  to,  586 
proof  of  debts,  as  to,  442,  443,  446 
registrar,  from, 

adjournment,  by,  670 

di»oharginff  order,  by,  670 
release  of  liquidator,  as  to,  687 
removal  of  liquidator,  as  to,  685 
n>edal  case,  by,  681 
Stannaries  jurisdiction,  from,  682 
taxing  officer,  from, 

on  review  of  inferior  Court  taxation,  657 
winding-up  order,  from, 

security  for  costs  of,  104 


APPBABANCE  BOOK,  193 

winding-up  under  supervision,  in  [806] 
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APPEARANCES, 

list  of  [108] 

Dotioe  of  (origfinating  sommons)  [744] 

parties  in  Chambera,  193 

petition,  on,  120 

notice  of  [107],  108 
pneoipe  for  [744] 

APPLICATION, 
calls,  for  [544] 
Chambers,  at,  37,  38 
CoQrt,.in,  36 

High  Court,  36,  37 

other  Courts,  37 
file,  for  inspection  of,  34  [36] 

office  copy,  for  [44] 
general  practice,  of,  29 

official  receiver,  to,  as  committee  of  inspection,  for  leave  to  sue,  395 
shares,  for,  504,  505 

withdrawal,  505 
voluntary  winding-up,  in,  740 

under  supervision,  in,  805 

APPLICATION  MONEYS, 
enforcing  payment  of,  543 
orders  for  [548] 

APPOINTMENT, 

attorney  to  sell  assets,  of  [378]  and  notes 
committee  of  inspection,  of,  249  et  $eq, 

[And  see  Coiocitteb  of  iNSPBonoir.] 
liquidator,  of,  249  et  teq, 
[And  see  Liquidatoe.] 

ARBITRATION, 

liberty  to  go  to  [399] 
provisions  of  Act  as  to,  933 

ARRANGEMENTS, 

under  s.  136  of  1862.. 914 
agreement  for  [014] 
voluntary  wincung-up,  in,  723 
under  ss.  159,  160  of  1862.  .640,  726 

[And  see  Cokpbomibrb.] 
under  Joint  Stock  Companies  Arrangement  Act,  1870, 
abstracts  of  schemes,  881  et  teq. 
Act  of  1870,  as  to,  838 
Act  of  1890,  as  to,  838 
advertisements, 

meetings,  of,  839  [851] 
order  sauotioning  scheme,  after  [906] 
petition,  of  [902] 
apphcations, 

meetings  for  [839] 
sanction  of  scheme,  for  [843] 
petition,  bv,  843 
summons,  oy,  843 
bearer  securities,  meetings  of  holders  of,  841 
binding,  on  whom,  841,  846 
chairman's  report  of  meeting,  843 
character  of  schemes,  838 
classes,  841 

not  interested,  no  voice,  841 
colonial  ereditors,  847,  854 

advertisement  in  case  of  [854] 
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ABRANGEMENTS— «m«Mw«f. 

under  Joint  Stock  Oompaniei  Arrangement  Act,  lS*!0—e<mtinued, 
oomposition,  for,  898 

abstracts  of  schemes,  881  <^  seq. 

scheme  of  [872;[ 
oontributories,  meetings  of,  of,  where  called,  841 
cost,  provision  for  discussion,  906 
Ckjorte,  powers  nnder,  846 
creditors, 

arrangements,  &c.  with,  838 

classes  of,  841 

foreign  and  colonial,  854 

value  of,  843 

who  are,  840 
debenture  holders,  to  bind,  841,  879 
directors  of  new  company,  868,  862,  888 
discretion  of  C!ourt  as  to,  844 
dissenting  shareholders,  844 
evidence  on  application  to  summon  meeting,  839 
evidence  in  support  of  petition,  843 
fees  in,  reduction  of,  848 
foreign  and  colonial  creditors,  847 
foims  of  [848,  888] 
jurisdiction,  838 

uber^  to  consent  to  scheme  of  [388] 
liquidator, 

application  by,  844 

liberty  to,'  to  assenting  to  another  company's  scheme  [904] 
majority  required  at  meetmgs,  843 
meetiDgs, 

advertisements  of, 

forms  of  [851  et  m^.] 
orders  as  to,  849,  913 

applications  to  summon,  839 
how  made,  839 

bearer  securities,  in  case  of,  841 

chairman's  report  of,  843 

classes,  of  what,  841 

evidence  on  application,  839 

majority  at,  843 

order  for,  without  advertisement  [151] 

orders  for  [849] 

proxies  at,  842 

proxy,  form  of  [901] 

shareholders,  of,  838,  841 

summons  for  [849] 
misfeasance  clause  [861] 
modification  of  scheme,  846,  900 
notice  to  prove  in  order  to  benefit  in  scheme,  913 
official  receiver's  report,  848 
orders, 

meetingfs  and  advertisements,  as  to  [851  et  seq."} 

sanctioning  scheme  [906.  912] 
^  skeleton,  sanctioning  scheme  [905] 
petition  to  sanction  scheme,  843 

advertisement  of,  902 

evidence  on,  843 

form  of  [903] 

hearing  on,  902 
powers  of  Oourt,  846 
preferential  creditors,  844 
provisions  of  Act  of  1870.  .838,  983 
provisions  of  Act  of  1900.  .838 
proxies,  842 
proxy, 

form  of  [901] 

P.  4  C 
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ARRANGEMENTS— <xm/mM^. 

under  Joint  Stock  Companiei  Amogement  A«t,  IWO-^cotUitmed. 

reconstruction  under  s.  161  of  1862.  .916 
reduction  of  capital  involTod,  845 
reduction  of  fees  in,  848 
report  of  diaimum,  843 
report  of  offidal  receiver,  848,  1063 
regfistraticHi,  with  view  to,  848 
resolution,  ag^reeing  to  [901] 
sanction  of  s^eme,  844 

discretion  of  Court  as  to,  844 
order  for  [906] 
schemes, 

binding,  on  whom,  846 
character  of,  838 
forms  of, 

composition,  for,  872 
abstracts  of,  881 
staj  of  proceedings,  for,  888 
abstracts  of,  896  et  tM, 
transfer  to  new  company  [848,  858  ei  j^.] 
abstracts  of,  881 
modification  of,  846 
orders  sanctioning  [906,  912] 
shareholders,  with,  838 
classes  of,  841 

when  consolidated,  841 
shares  in  payment  of  debts,  879,  881,  884,  885 
skeleton  order  sanctioning  scheme  [904] 
stay  of  proceedings,  896,  888 
provision  for,  846 

schemes  for,  abstracts  of,  896  et  teq, 
summons, 

'meetings,  for  [849] 
sanction  scheme,  to,  843 
sureties,  rights  of,  840 
title  of  proceedings,  839 
transfer  to  new  company, 

schemes  for  [858  et  8eq.\  851 
abstracts  of,  881 
underwriting,  844 
value  of  creditors  at  meetings,  843 
voluntary  winding-up,  in,  786 

ARREARS  OF  CALLS, 

effect  on  winding-up  petition,  68 

ARREST, 

absconding  contributory,  939 
private  examination,  for  (order)  [593] 
public  examination,  for,  600 

order  for  warrant  [606] 

warrant  itself  [607] 
Rules  of  1903  as  to,  1069 

ARRESTMENT  IN  SCOTLAND,  414,  468 

ARTICLES  OF  ASSOCIATION, 
alteration  of,  929 
dividends,  effect  as  to,  552 
excluding  right  to  petition  by,  62 
fixing  limit  of  duration  of  company,  719 
provisions  to  be  contained  in,  923 
proof  of  debt  under,  449 

ASSESSED  TAXES,  450 
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ASSESSMENT, 

amendment,  446,  [490] 

Talne  of  seonrify,  of,  on  pfoving,  446   / 

ASSETS, 

ooUeotion  of,  by  liquidator,  273,  347 

company  without,  198 

dispositions  of,  after  commencement  of  Innding-np,  7 

distribution  of,  in  specie,  order  for  [492] 

equity  of  redemption  only  applicable  as,  660 

inquiry  directed  as  to,  123 

investment  of  surplus,  339 

li(}uidator's  duties  as  to,  268,  269 

misfeasance  daim  part  of,  621 

protection  of,  from  distress,  &c.,  2 — 4,  7 

purchase  of, 

committeeman  or  liquidator^  by,  283 
leave  to  pay  expenses  of  company  for  [390] 

suiplus,  distribution  of,  651 
[And  see  Dividknds.] 

undistributed,  accounts  as  to,  under  s.  16  of  1890. .  308 

ASSIGNEE. 

debts,  of,  proofs  by,  446 

may  present  petition,  63 
judgment  creditor,  of,  petition  by  [76] 

ASSIGNMENT, 

chose  in  action,  as  to,  s.  163  of  1862.  .945 
of  debenture,  action  after  winding-up  order,  581 
of  jurisdiction  to  Byrne  and  Bacuey,  JJ.,  23 
liberty  to  execute  [377] 

ASSISTANT  OJBTICIAL  RECEIVERS, 
list  of,  1103  et  seq, 

ASSOCIATIONS, 
illegal,  20 
not  for  profit,  provisions  of  Act  of  1867 . .  978 

ATTACHMENT, 

debts,  of, 

enforcing  orders  by,  566 

form  of  order  [671] 

oral  examination,  order  for  [670] 

restraining  and  staying,  402 
liquidator,  agtunst  (s.  15  of  1890),  324,  325 
person,  of  the, 

enforcing  orders  by,  566 

n(Hi-delivery  of  company's  property,  352 

notice  of  motion  for  [349] 
protection  of  assets  ag^ainst,  ^---4,  7 
supervision  order,  effect  of,  798 
void  after  winding-up,  when,  402 

ATTENDINO  PROCEEDINGS, 
chambers,  in, 

winding-up  order,  after,  193  ft  seq,,  1060 
committee  of  contributeries,  '&c.,  195 
compliance  attendance,  107 
contributeries,  by,  193 

liberfrvfor[194] 
crediters,  by,  198 

Uberfcy  for  [194] 
fiiOure  in,  40 

liquidator,  by,  when  required  [193] 
misfeasance,  for,  summons  [623] 
petitioner,  by,  prior  to  hearing,  107 
representation  order  [195] 

4c3 
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ATTORNEY, 

appointment  of, 

reooToiy  of  property,  for  [383,  884] 
sale,  for  [378]  and  note 

AUCTION, 

sale  by,  liberty  for,  364  [365] 

AUCnONEEB, 
biU  of,  380 

oertificate  as  to  remoneration  of,  380 
oharges  of,  payment  of,  298 
gross  proceeds  to  be  paid  into  Gonrt,  298 

AUDIT  OP  ACCOUNTS, 

Board  of  Trade,  by,  297,  301 
committee  of  inspection,  by,  297 
enforcing,  307 
liquidators,  of,  297  et  seq, 
reeolntion  as  to  [290] 
proyisions  of  Act  of  1900. .  1039 
trading  aooonnt,  oonmiitteeman  to  act  [290] 

AUDITOR, 

duties  nnder  Acts,  1002,  1039 
misfeasance  by,  618 

AWARD. 

transfer  of  proceedings  to  enfozoe,  581 


**  B"  LIST  OF  CONTRIBUTORIES, 
call,  order  for  payment  of  [540] 
person  to  be  placed  on,  50() 
settlement  oi,  526 

BALANCE, 

certificate  of , 

special  bank  aoconnt,  at,  303 
form  of  [339] 
investment  of,  forms  as  to  [339] 

BALANCE  ORDER, 

for  calls  does  not  merge  debt,  398 

action  can  be  brooffht,  398,  543,  571 
bankruptcy  proceedings  as  to,  398,  571 
forms  of  [538  et  teq,"^ 
supervision  proceedmgs,  in  [831] 

BALANCE  SHEET, 

annual,  provisions  of  Table  A.,  962 

banking  company,  in  case  of,  1002 
misfeasance  by  delusive,  614 
provisions  of  Companies  Act,  1900.  •  1039 

BANK, 

bills  and  notes  to  be  paid  into,  379 

delivery  of  property  by,  to  liquidator,  347 

leave  to  return  valuables  deposited  for  safe  custody  [391] 

BANK  OF  ENGLAND, 

companies'  liquidation  account,  as  to,  App.  A. 
payments  into  and  out  of,  forms  [335  H  $eq,'\ 
rules  as  to,  1 
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BANK  NOTES, 

liability  of  bank  of  issae  on,  1001 
proof  in  respect  of,  447 

BANKER, 

inspection  of  books  of  [166] 

notice  of  winding-np  order  to  [141] 

officer  of  company,  not,  618 

order  for  deliyeiy  or  payment  against,  847 

BANKERS'  BOOKS  EVIDENCE  ACT,  1879, 
inspection  nnder,  168 

BANKING    ACCOUNT    OP   LIQUIDATOR    IN    COMPULSORY 
WINDINO-UP,  273,  333  et  seq, 
general  provisioni  as  to, 

Act  of  1890,  in,  333 

cash  book,  entries  in,  299 

interest  on  balances,  333,  340 

interim  or  sospense  account,  334 

investment  of  balances,  339 
request  for  [340] 
request  for  sale  of  [340] 

payment  in  of  bills  and  notes,  379 

private  account  forbidden,  333 

retaining  over  507.,  333 
companies'  liquidation  aeoonnt,  333,  334 

Bank  of  England,  to  be  kept  at,  333 

bills  of  exchange  to  be  sent  to,  336 

Board  of  Trade  directions  as  to  [334] 

cheques  on,  335 

forms  as  to  paying  in  and  out  [335  et  seq,"] 

kept,  how,  383,  334 

liquidator  to  pay  into,  333 

notice  that  cheque  required  [337,  338] 

payment  in,  333 

advice  letter  as  to  [336] 

payment  out  of,  333,  335 

receivable  order  [336] 

surcharges,  334 
speeial  bank  account,  333 

application  for,  334  [3381 

banker's  certificate  of  balance  at,  303  [339] 

Board  of  Trade  order  for  [339] 

committee  of  inspection's  sanction  to  [290] 

kept,  how,  333 

BANKING  COMPANT, 

audit  provisions  of  Act  of  1879 . .  1002 

of  Act  of  1900,  App.  A. 
destruction  of  books  ox,  695 
notes  of,  liability  on,  1039 

BANKRUPTCY, 

application  of  Bankruptcy  Act,  1883|  to  proof  of  debts  in  winding- 
up,  437 
for  purposes  of  s.  15  of  1890.  .312 
balance  order,  proceedings  on,  571 
contributory,  of,  269,  500,  501 
County  Courts  excluded  from  jurisdiction  in,  and  winding-up,  26, 

27,  700,  701 
disdaimer  of  shares  in,  501 
dissolution  of  company,  proving  in,  695 
leave  to  proceed  abroad  m  [672] 
liberty  to  proceed  in  [398]  and  note  [671] 
liberty  to  sue  contributory  wiih  view  to  [672] 
liquidator,  of,  271 
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BANKRlTPTGY—continued. 

lii^nidator'B  proceedings  in,  269,  898 
misfeasance  proceedings,  after,  668,  683 
notice, 

balance  order,  on,  571 

married  woman,  against,  398 

misfeasance  proceedings,  after,  668,  633 
powers  of,  as  to  ondistribnted  assets,  812 
provisions  as  to  ondistribnted  assets,  808,  812,  818 
rules  of,  applying  to  proof  of  debts,  437 
secured  creoitor,  rules  as  to,  457 
setting  off  calls,  &c  in,  467,  546 

BEAEEB, 

debentures  to,  419 

shares  to,  provisions  of  Act  of  1867.  .979 

BELIEF, 

affidavit  on  information  and,  176 

BENEFICIAL  OCCUPATION, 

distress  after  winding-up,  420,  426 

BIDDma, 

liberty  for,  361 

BILL  IN  PARLIAMENT, 

Hberty  as  to  [400] 

BILL  OF  COSTS,  660  ei  $eq.    [And  see  Co6i3.] 

BILLS  OF  EXCHANGE  (AND  PEOMISSORT  NOTES),  379,  929 
Companies  Liquidation  Account,  paid  into,  385|  379 
directions  as  to,  879 
discounting,  leave  for  [391] 
execution  of,  by  company,  App.  A. 
indemnity  on  lost  [475] 
leave  to  sue  on  [895] 
liquidator's  powers  as  to,  269,  379 
payment  into  bank  of,  379 
petition  in  respect  of,  before  maturity,  64  H  seq, 
proof  for,  441,  447 

sanction  of  Court,  Ac.  not  required  as  to,  379 
seal  of  company  to,  379 
security— is  not,  458 

BILL  OF  SALE, 

mortgage  in  nature  of,  registration,  1088 

BLANK, 

proxies,  in,  738 

BLIND  CREDITOB, 
proxy  of,  242 

BOARD  OF  TRADE, 
accounts  to 

liquidator,  by,  297,  301  et  seq, 

report  to  accompany  account  [304] 

official  receiver,  by,  198 

undistributed  assets  of,  819 
appeals  from,  198,  668 
audit  by,  297,  801 

certificate  [8071 

circular  as  to  [3011 
certificate  of,  prior  to  cussolution  of  company,  692 
committee  of  inspection,  acting  as,  222,  283 
control  of,  over  liquidator,  270,  273 
dividends  to  creditors — regulations  as  to,  485 
duties  as  to  gazetting,  45,  1069 
inquiries  by,  as  to  wmding-up,  270 
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BOARD  OP  TRADE-^xw^««arf. 
interrogation  of  Uqoidator  by,  307 
local  investigation  by,  270,  807 
orders  and  oertifioates,  when  evidence,  186 
orders  on  liquidator  to  pay  nndistribated  assets,  308 
power  to  alter  forms,  29 
power  to  make  orders,  29 
re  gazetting  by,  46 
regulations  as  to  taxes,  496 
release  of  liquidator  by,  687 
removal  of  liquidator  by,  688 
Bules  of  1903  as  to,  1068 

security  of  liquidator  and  special  manager—duties  as  to,  267 
solidtcnr's  appointment — sanction  to,  261 
use  of  file  by,  34 
verified  account  to— order  for  [320] 

BODIES  CORPORATE  (JOINT  TENANCY)  ACT,  1889.. 9,  1032 

BONUS. 

misfeasanoe  by  receipt  of,  616,  616 
shares,  liability  on,  607 

BOOKS, 

absoondiuK  contributory,  order  to  seize  [673] 

affidavit  of  liquidator  as  to  [163] 

affidavit  of  secretary  as  to  [163] 

appearance  book,  193 

Board  of  Trade  investigation  of,  270,  307 

delivery  of,  347  et  wy.,  [351] 

destruction  or  sale  of,  348,  696 

order  for  [696] 
eYideaoe^  primA  facie,  163 
falsification,  penalty,  App.  A. 
inspection  of  [166],  166 

company,  order  against  [166] 

taking  copies  on,  164 
lien  of  solicitors  on,  360 
liquidator,  ol,  271,  273 

inspection  of, 

contributories,  by,  164  [625] 
creditors,  by,  164 

investigation  of,  270,  307 

submission  to  committee  of  inspection,  271 

to  be  kept  by,  271 
meaning  of,  164 
officers  of  court  to  keep,  36 
official  receiver,  of,  200 
rules  as  to,  1062 
voluntary  winding-up, 

order  for  inspection  [761] 

BORROWINa,  366  et  seq. 

carrying  on  business  for  [368] 

charge  for,  in  priority  to  mortgages,  356 

creation  of  first  charge  [368] 

liquidator's  powers  as  to,  866  et  teq, 

misfeasanoe  proceedings,  to  commence  [369] 

orders  as  to  [366  et  aeqJ] 

praotioe  as  to,  in  compulsory  winding-up,  366 

provisional  liquidator,  by,  366 

orders  as  to  [154,  366],  367 
sanction  not  required  to,  866 
special  manager's  payment,  for  [367] 
summons  for  [365] 

ultra  vires,  not  ^und  for  winding-up,  64 
voluntary  windmg-up,  in,  768 
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BBEACH  OP  OONTRAOT, 
proof  for,  448 

BREACH  OF  TRUST,  612  et  teq. 

proof  for,  447.    [And  see  Misfeasance.] 

BRIBE, 

directors,  to—misfeasanoe  by,  615  [625,  631] 

BROKER, 

bill  of,  380.    [And  see  Oosn.] 
oertifioate  as  to  remnneration  of,  656 
company  may  pay,  1085 
gross  proceeds  to  be  paid  into  Court,  298 

BUBBLE  COMPANY, 
petition  to  wind  np,  57 

BUILDma  SOCIETIES, 
Act  of  1894..  1027 

cop7  of  winding-np  order  to  regfistrar,  138 
County  Court  jurisdiction,  88,  699,  718,  714 
dissolution  of,  713 
diyidends  in,  order  as  to  [660] 
Hi^h  Court  jurisdiction,  699 
notices  in  winding-up  of,  138 
petition  to  wind  up,  88 
supervision  orders,  704,  705 
title  of  proceedings,  31  [32] 
transfer  of  winding-up  of,  576 
unregistered^  19 
Yoluntary  windinff-up  of,  719 
winding-up  jurisdiction,  19 
winding-up  of,  19,  713 

BUSINESS, 

carrying  on,  by  liquidator,  269,  ^l  et  uq. 

sale  of  [864] 

sanction  required  to,  380 

winding-up  for  non-commencement  or  suspension  o^  48 

"BY  ORDER  OP  THE  COURT," 
winding-up  by,  16 


CALLS  ON  CONTRIBUTORIES,  526—551,  1054 
abroad— order  as  to  [353] 
action  for,  188,  543,  671X^72] 
adjust  rights  oi  contributories,  to,  626,  551 

order  for  [567] 
adyertisement, 

intended  call  by  Court,  of  [531] 

meeting  to  sanction  [529] 
affidayit, 

liquidator,  of — in  support  of  application  for  [631] 

service  of  summons  for  [632,  547] 
applications  for  payment  of  [644] 
arrears  of — effect  on  petition,  68 
balance  orders  for  [638  ei  ieq,'\ 
before  winding-up-— enforcing  payment  of  [543  et  seq,'] 

order  for  payment  [648,  649] 
committee  of  mspection — as  to,  626  et  seq, 

how  made  in  absence  of,  627 
Court,  made  by,  626,  630 

advertisement  of,  intended  [631] 

affidavit  of  liquidator  in  support  of  [631] 

leave  as  to,  627 

notice  served  with  order  [536] 

order  sanctioning  [633  et  m^.J 
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CALLS  ON  COKIBIBinORlEa^coHtimufd. 
detective  employed  as  to  [542] 
doomnent  maldiig  [529] 
enforoinK  payment  of,  o27|  585  et  seq, 

affi£iyit  of  seryioe  of  order  and  notice  [537] 

affidavit  of  service  of  order  for  payment  [541] 

affidavit  supporting  application  [536] 

"  B  *'  list  in  respect  of  t540] 

costs— order  as  to  [540  J 

farther  call— order  as  to  [540] 

made  before  winding-op,  where,  548 
forms  as  to  [544  et  800."] 

memorandum  of  service  of  order  [542] 

orders  for  [538  et  teq,^  548] 

summons  lor  [535] 

unregistered  company— order  in  case  of  [540] 
full  amount  of,  order  for  £534] 
instalments,  by,  527  [534] 
interest  on,  530 

orders  as  to  [549  et  eeqj] 
leave  to  sue  for,  out  of  jurisdiction  [551] 
legal  personal  representative^order  on  [635] 
liquidator,  by,  273 
liquidators  powers  as  to,  526 
making  of,  526 

notice  of  committee  meeting  to  sanction  [528] 
notice  of,  where  sanctioned  by  committee  of  inspection  [529] 
notice  served  with  order  sanctioning  [535] 
orders  sanctioning  [533  et  teqj] 
payment  of,  526 
proof  in  respect  of,  447 

future,  in  bankruptcy,  501 
resolution  of  committee  sanctioning  [529] 
rules  as  to,  526,  1054 
sanction  required  to  making  of,  273,  526 
set-off  as  to,  466,  467,  528,  543,  545 
summons  for,  527  [530] 

affidavit  of  service  of  [532] 
summons  for  payment  of  [535J 

where  made  before  windingp-ap  [546] 
affidavit  in  support  [517] 
supervision  proceedings,  in,  880 
unregistered  company — order  in  cases  of  [540] 
voluntary  winding-up,  in,  722,  778  et  aeq,    [And  see  VoLxmrABT 

WlNDDTO-TTP.] 

CANAL  COMPANY, 
winding-up  of,  18 

CANCELLATION, 

capital,  of,  ss.  3  and  5  of  1877,  App.  A.,  1000 

cheques  and  money  orders,  of,  335 

shares,  of,  508,  509 

stamp  on  proxy,  of,  737,  738 

CAPITAL, 

amount  of — jurisdiction  depends  on,  22 
cancelling,  ss.  3  and  5  of  1877,  App.  A.,  1000 
dividend  out  of,  614 
increase  of, 

provisions  of  Table  A.,  App.  A. 
loss  of,  how  borne  b^  members,  551 
reduction  of— provisions  of  Act  of  1867,  App.  A.,  976 
return  of,  mode  of  distribution,  551,  552 
uncalled,  mortgages  of,  461,  466 
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CABRYINa  ON  BUSINESS,  341  etuq. 
borrowing  moDey  fox^-leaye  as  to  [368] 
oommittee's  Banction  to  [290],  341 
ooet  of  obtainiDg  sanction  to,  342 
liability  under  Workmen's  Compensation  Act,  342 
liquidator,  by,  269,  273,  341 
orders  giving  leave  for  [343  et  teq.'X 
power  of  attorney  to  person  abroad  [346] 
profits  forbidden  to  liquidator,  342 
provisional  liquidator,  by— order  for  [163] 
return  of  trading  [346] 
sanction  required  to,  341 
sub-agents— liability  for,  342 
speculation  in,  341 
summons  for  liberty  for  [343] 
Tolnntary  winding-up,  alter,  721,  741 

GASH, 

balanoes— investment  ol,  339  [340] 

meaning  of,  in  s.  26  of  1867.  .613 

payment  for  shares  in,  or  in  money's  worth,  610 

CASH-BOOK,  200,  297 
audit  of,  300  et  $eq, 
balance  in,  statement  as  to,  299 
banking  account,  entries  as  to,  299 
committee  of  inspection,  duty  as  to,  297 
copies  for  Board  of  Trade,  301,  302 
copy  for  filing  [303] 
entries  in  [299] 
form  of  [299] 
f orwardmg  for  audit,  302 
liquidator  to  keep,  297 
official  receiver  to  keep,  297 
remuneration  of  liquidator,  entries  as  to,  296 
trading  account,  entries  from,  297 

CENTRAL  OFFICE, 

warrant  of  arrest  from,  600 

winding-up  proceedings  not  to  be  filed  in,  33 

CERTIFICATE, 
audit,  of. 


Board  of  Trade,  by  (;307] 
committee  of  inBpection,'by  [300] 
balance  atspecial  bank  account  [839  J 


Board  of  Tinde,  of,  to  be  evidence,  186 

debts  and  daims,  of,  in  voluntary  winding-up  [770] 

examiner,  ol,  as  to  witness's  non-attendance  [173 

exhibit,  on,  176 

final  settlement  ol  list  of  contributories  [617] 

income  tax,  as  to  [496] 

incoiporation  of  company  conclusive,  21 

provisions  of  Act  of  1900. .  1033 
liquidator,  of, 

dividends  or  composition,  as  to  [318] 

settlement  of  list  of  contributories,  of  [617] 

unclaimed  dividends,  as  to  [331] 
non-attendance  or  refusal  to  be  sworn  [173] 
official  receiver,  costs,  656 
Paymaster-General's  [371J 
payment  into  compames  liquidation  account  [336] 
postage  of  notice, 

gfeneral  meeting,  of  [244,  436] 

official  receiver's  applioation  for  release  [690] 
proofs  of  debts,  as  to,  443  [476] 
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CERTLFlOATE—amtinued. 
proxy,  as  to  [241] 
reoei^t,  of  (s.  15  of  1890)  [328] 
aeouiifj  given,  of  [268] 
settlement  of  list  of  oontribatories  [617] 

order  varTing  [623  H  9$g,'] 
shares,  of, 

estoppel  as  against  oompanj,  607,  613 
taxation,  of,  666 

[And  see  Coffcs.] 

GHAIEMAN, 

adjournment,  discretion,  739 

irregular,  739 
appointment  by  CJourt,  109,  110  [430  ei  seq,"] 
committee  of  inspection,  of,  286 
declaration,  effect,  736 

deputy  official  receiyer,  anthority  to  [242,  436] 
first  meetings,  231 

irregxdar  acQoumment,  or  dissolution,  739 
meetings  convened  by  order  of  Gourt  [430] 
meetings  convened  by  liquidator,  429 

under  Act  of  1870.  .843 
official  receiver,  when,  203 
proxies,  counting,  737 
supervision  procee^ngs  [826] 
voluntary  winding-up,  733 

CHAMBERS, 

adjournments  to  and  from  Court,  40 
appearance  book  in,  193 
applications  in,  how  made,  37 

what  to  be  heard  in,  1043 
attendance  in, 

committee  of  contributories,  of,  195 

oontributoir's  right  of,  193,  196 

creditor's  nght  of,  193,  195 

liquidator's,  193 

orders  giving  liberty  for  [194] 
discharging  order  made  in,  670 
order  in  [43] 

proceedings  in,  after  winding-up  order,  193  et  teq, 
registrar's  powers  in,  39,  40 
representation  order  [195] 
Bules  of  1903  as  to,  1043 
subpoena  for  attendance  in,  171 
summons  in  [38] 

CHANCERY  DIVISION, 

application  of  general  practice  of,  16 
junsdiction  of,  22,  23 
transfer  of  action,  681 
order  [682] 

CHARGE, 

enforcing,  457  et  uq, 

debenture,  by,  464 
receiver,  by,  giving  prior  lien,  366 

CHARGES  AND  EXPENSES, 

accountant,  auctioneer,  &o.,  of,  380,  656 
winding-up,  of,  660 

CHARGING  ORDER, 
creditor  secured  by,  467 
enforoinff  orders  by  [566] 
form  of  [669] 
order  to  enforce  [493] 
sale  u^er,  669 
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CHAEITABLE  AND  SCIENTrFIC  ASSOCIATIONS, 
provisioiifl  of  Act  of  1867.  .978 

CHARTERED  COMPANIES, 
winding-up  of,  18 

CHATTELS, 

inventory  and  valuation  of— order  as  to  [3901 
leave  to  sell  [362] 

CHEQUES, 

oompanies  liquidation  aoconnt,  385 
special  banking  aoootint,  338 

CHOSE  IN  ACTION, 

assignee  may  sue  in  own  name,  s.  157  of  1862.  .945 
mis^asanoe  daim  a,  621 

CIRCULAR, 

Board  of  Trade-~as  to  aooonnts  [301] 
shareholders,  to,  privilege  of,  71 

CITY  OP  LONDON  COURT,  700 

CLAIMS, 

allowance  and  disallowanoe  of.    [See  Pboof  op  Dkbib. 

clerical  mistakes,  103 
clere:, 

priority  of  wages  of,  494 
proof  by,  494 

CLOSURE  AT  MEETINGS,  733 

CLUB, 

jurisdiction  to  wind  up,  21 

COLLECTION  OP  ASSETS, 
liauidator,  by,  273,  347,  503 
rules  as  to,  1053 

COLLECTOR  OF  TAXES, 

notice  of  winding-up  order  to  [141]  and  note 

COLLUSION, 

debt,  as  to,  630 

winding-up  petition,  as  to,  109,  121 

COLONIAL  COMPANY, 

jurisdiction  as  to  winding-up,  18,  19 

arrangements,  847 
restrictions  as  to,  in  winding-up  order  [135] 

COLONIAL  REGISTERS  ACT,  1005 

COMMENCEMENT  OP  BUSINESS, 

dela^r,  when  sround  for  windiug-up,  48 
restrictions  of  Act  of  1900. .  1034 

COMMENCEMENT  OP  WINDING-UP,  4  $1  ieq 
generally,  4 

materiality  of,  6 
acts  after,  7,  399,  945 
Court,  by  the,  4,  399,  935 
materiality  of,  6  et  seq. 
supervision,  under,  5,  795 
voluntary,  5,  720 


Digitized  by 


Google 


INDEX.  1129 

COMMISSION, 

direotora'  seorety  616 
seoretary's,  616 
proof  for,  448 
Babeoription  for  shares — ^in  respect  of— Act  of  1900 . « 1036 

COMMISSIONERS, 

for  taking  evidenoe,  s.  126  of  1862 . .  940 
Inland  Berenae— regnlation  as  to  taxes,  496 

COMMITTAL  TO  PRISON, 
application  for,  37,  349 
non-deUvery  of  company's  property,  349 
notice  of  motion  for  [349] 

private  examination,  for  contumacy  at,  s.  17  of  1890.  .924 
public  examination,  607 
witness,  of,  689,  1053 

Rules  of  1903  as  to,  1069 

COMMITTEE  OP  INSPECTION,  249  etseq,,  282  et  seq, 
appointment  of,  249  et  seq. 

advertisement  of  apx>ointment  [255] 

advertisement  of  tmie  to  consider  reports  at,  250  [252] 

first  meeting,  at,  249 

orders  for  [252,  253] 

summons  to  consider  reports  at  [261] 
audit  by,  of  liquidator's  accounts,  297,  298 

auditors'  appointment  [290] 

certificate,  300 
bills  and  notes — sanction  not  required  as  to  [380] 
Board  of  Trade  actine  as,  283  [289] 
books  to  be  submittea  to,  200 
books  of  official  receiver,  200 
calls— sanction  as  to,  526 
calls— how  made  in  absence  of,  627 
carrying  on  business — sanction  to,  380 
cash  book— duties  as  to,  299 
chairman  of,  285 

compromise,  sanctioning  [291,  391]  and  note,  640 
constitution  of,  236,  282 
control  by  and  over,  270,  288 
directions  by,  to  liquidator,  276 
discharging  members — order  for  [291] 
duties  of,  284  et  seq, 

employment  of  solicitor— sanction  to  [290] 
first  meetings— determination  as  to,  230 
functions  of— how  exercised  where  none  appointed,  251 
irregularity  as  to,  35,  283 
leave  of  absence  to  [287] 

legal  proceedings- sanction  to  [291,  394],  380,  393 
liquidator's  acts  requiring  sanction  of,  380 
liquidator's  application  to  official  receiver  as  [289] 
liquidator's  duties  to,  266 
meetings  of,  282 
minutes  of  meeting  of  [2851 
notice  of  call  sanotioneaby  [529] 
notice  of  meeting  of  [287] 

fill  up  vacancy*,  to  [288] 

remove  committeeman,  to  [289] 

sanction  calls,  to  [528j 
official  receiver  acting  as,  198,  251,  283,  393 
out-<^-pocket  expenses— of  priority  of,  653 
payment  to,  for  special  services,  284 
persons  constituting,  261 
powers,  &c.  of,  284  et  seq. 
profit  by,  in  winding-tip  forbidden,  283 


Digitized  by 


Google 


1130  INDEX. 

COMMITTEE  OP  TNBPWJTIO^--conHmied. 
provisioDB  of  Act  of  1890 . .  282 
purohaae  by  member  of,  of  company's  pioperty,  283 
qaorom,  282 

record  book,  duties  as  to,  285 
removal  of  member  of,  287,  288 
remuneration  of,  286  et  wq, 

order  for  [291] 
reqnest  for  investment  of  bank  ^m^I^tiw  [340] 
re^nest  for  sale  of  seoorities  [3401 
resignation  by  member,  287  [287] 
resolution  as  to  fillinflp  up  vacancy  on  [288] 
resolution  as  to  liquidator's  remuneration  [289] 
resolutions  of,  to  sanction  call  [629] 
sanction  of,  not  required  to  borzowmg,  355 
sanction  of,  to  carrying  on  business  [290],  380 
solicitor's  appointment,  sanction  to  [290] 
special  bank  account— resolution  as  to  [290] 
supervision  order  appointing  [803] 
trading  account— resolution  [290] 
vacation  of  office  by  member  of,  282 

filling  up  vacancies,  282 

"  COMPANIES  ACTS,  THE," 

intituling  proceedings  under,  30  [31,  32] 
meaning  of,  8,  14,  1028 

COMPANIES  ACT,  1862.. 921 

COMPANIES  ACT,  1867 . .  976 

COMPANIES  ACT,  1877..  1000 

COMPANIES  ACT,  1879..  1001 

COMPANIES  ACT,  1890..  1013 

COMPANIES  ACT,  1898..  1031 

COMPANIES  ACT,  1900..  1033 

COMPANIES  ACT.  1898  ,M2et»$q. 
accidental  omission  to  file  contract, 

relief  in  case  of,  612 
applications  under,  614 
<^Court,"  meaning  of,  614 
decisions  under,  512—514 
evidence  under,  514 

extending  time  under  Act  of  1900 . .  614 
filing  office  copy,  order,  App.  A. 
'*  inadvertence,''  meaning  of,  513 
jurisdiction  under,  513 
memoranda  under,  1031 

forms  of  [662  et  ^eq."] 
orders  under, 

forms  of  [561  et  teqS] 
provisions  of,  1031 

COMPANIES  LIQUIDATION  ACCOUNT,  333  et  uq. 
Bank  of  England,  to  be  kept  with,  333 
Board  of  Trade, 

keeps  the  account,  833 

order  by,  for  payment  into,  308 
delivery  of  assets  on  payment  into  [821] 
investment  of  funds,  s.  16  of  1890,  App.  A. 
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COMPANIES  LIQUIDATION  ACCOTJNT-^fUinued. 
keeping  ol,  333  et  »eq. 

forms  as  to  [335  et  m^.] 

[And  see  BAmiNa  Aooonnr.] 
payment  in, 

nndistributed  assets  of,  335  et  teq, 
payment  oat  of,  335 

nndistribated  assets,  of,  329 

[And  see  Undibtubutbd  Assbib.J 
proceduie  as  to,  nnder  s.  15  of  1890.  .334 
provisions  of  Act  of  1890  as  to,  333 
surcharges,  334 

COMPANY, 

articles  of  association,  proyisionB  as  to,  923,  924 

bmlding  and  indostrialand  provident  societies,  19 

defunct,  winding-up  of,  19 

foreign  and  colonial,  18 

formation  and  registration,  922,  924 

gas  and  water,  18 

S]^l^20 

incorporated  by  charter,  18 

incorporated  by  special  Act,  18 

joint  stock,  meaning  of,  1 7 

life  assurance,  19 

« limited  by  guarantee,*'  13,  922 

<<  limited  by  shares,"  13,  922 

petition  for  winding-up  by,  63  [80] 

verification  of,  99 
plaintiff  or  purchasers,  security  for  costs  where,  104 
registered  under  Fart  I.  and  vl.  and  YU.  of  Act  of  1862. .  17,  18 
Scotch,  cannot  be  wound  up  in  England,  21 
service  of  winding-up  order  on,  137 
trade  union,  cannot  be  wound  up  under  Act  of  1862 . .  20 
trustee  savings  bank,  19 
"under  this  Act,"  13 
unregistered,  winding-up  of,  18,  20,  21 
voluntary  winding-up  of,  718 

[And  see  Volxtntaby  Wnronro-up.] 
what  may  be  wound  up  compulsorily,  17  ^^  feq, 

COMPLIANCE  ATTENDANCE, 
presentation  of  petition,  on,  107 
memorandum  of  [72] 

COMPOSITION, 

arrangements  as  to,  under  Act  ol  1 870 .  .837  et  eeq, 

COMPROMISES,  640—649 

action,  of,  orders  as  to  [646,  648] 
afKdavits  as  to, 

contributory,  of,  with  view  to  compromise  [641] 

contributor,  of,  verifying  answers  [643] 

liquidator,  by  [643] 
agreement  for  [644] 

committee  of  inspection's  resolution  sanctioning  [394] 
compelling  power  as  to,  640 
conmmation  of  apeement  for  [645] 
contributoriee,  with,  640 

practice  as  to,  641 
control  of  Court,  &c.  over,  640 
creditors^  with,  640 
cross  daun  of,  order  for  [648] 
damages,  order  as  to  [646] 
debtors  of  company,  with,  640 

orders  [647] 
evidence  supporting  application  as  to,  641 
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COJiPnO^nSES— continued. 

Joint  Stock  Companies  Arrangement  Act,  1870,  under,  837  et  atq, 

[And  see  Abbhtoexbhtb.] 
liquidator  in  compulsory  windmg-np,  by,  274 
misfeasance  claims,  of, 

order  for  [648] 
mortgagee's,  order  [647]  ' 
orders  sanctioning  [646,  648] 
questions  to  be  answered  by  oontribatory,  641 

form  of  [<B42] 
sanction  required  to,  640 

security  for  performance  of,  640  | 

summons  to  sanction  agreement  [643] 
sureties,  clause  as  to  [645] 
voluntary  winding-up,  in,  726,  786 
winding-up  under  supervision,  in,  798 

COMPULSORY  WINDING-UP,  I 

abuse  of  process,  where  petition  for,  is,  62  I 

actions,  liberty  to  bring  and  continue,  413  i 

actions,  staying  and  restraining,  402 
adjustment  of  rights  of  contri^tories,  551 
amdayits, 

before  whom  sworn,  175 

cross-examination  on,  101,  176 

extending  time  to  file,  101 
allegations  in  petition  must  be  proved,  111 
amendment  of  petition,  103 
appeals,  667 
appearance,  107 

audit  of  liquidators*  accounts,  301 
bills  and  notes,  379 
borrowing  in,  355 
calls, 

]^wer  of  Court  as  to,  526  et  teq, 
carrying  on  business,  341  [343  et  seq,] 
commencement  of,  4 
oonmiittee  of  inspection,  282 
compromising  in,  640 
contributories,  498 

petitions,  47  j 

control  of  Board  ol  Trade  over  liquidator,  273,  1020  j 

costs,  650,  938  j 

Court's  control  over  liquidator,  273,  1020 
creditors  and  contributories,  wishes  of,  110 
creditors,  proofs  by,  439 

exclusion  of  those  not  proving,  442,  938 
delivety  of  books  and  property,  847,  937 
discovery,  167 
disposition  of  property,  7 
dissolution  of  company,  692 
evidence,  163 
examination,  private,  585 

public,  595 
first  meetings  of  creditors  and  contributories, 

rules  in  Schedule  to  Act  of  1890.  .280,  1022 
fraudulent  preference,  629 
general  meetings  of  creditors  or  contributories  (Rules  of  1903),  427 

etseg^ 
C^enu  powers  of  liquidator  as  to  winding-up  affairs  and  distributing 

assets,  380 
grounds  for,  47  et  teq, 
hearing,  Court's  power  [109] 
inspection,  167 

jurisdiction  to  order,  IT  et  seq, 
landlords,  421 
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OOMPULSOBY  WINDING-UP— Aw^iMiMir. 

liquidator, 

aooonnts,  297 

appointinent  of,  249 

aadit  of  aooounts,  301 

powers  and  duties,  264 

remuneration,  292 

seouritv-y  267 
meetings  of  creditors,  427 
misfeasance,  612 

official  receiver,  petition  for,  bj,  47 
orders,  forms  of  [106] 
petitions  for,  62 
powers  of  li(|uidator,  264 
provisional  liquidators,  160 
public  examination,  696 
release  of  liquidators,  687 
sale  of  property,  361 
seourea  creditors,  467 
security  for  oosts,  104,  401 
set-off,  466 
special  manager,  160 
statement  of  affairs,  209 
transfer  of  actions,  681 

unregistered  companies  (s.  199  of  Act  of  1862),  60 — 62 
Toluntary,  prior, 

effect  on,  112 

wben  a  bar  to,  68,  69 
wHat  acts  of  liquidator  require  sanction  of  Oourt  or  committee  of 

Inspection,  380 
who  may  petition  for,  62 

''CONCLUDED," 

accounts  untQ  and  after  winding-up,  297 
when  winding-up. 

under  s.  16  of  1890.  .809,  1066 

under  s.  HI  of  1862.. 692 

CONCLUSIVENESS, 

certificate  of  incorporation, 

provision  of  Act  of  1900 . .  1083 

CONCUBBENCE, 

affidavit  of  (statement  of  affairs)  [228] 

OONCUBBENT  PETITIONS, 
costs  of,  187 

CONDITIONAL  CONTBACT, 
order  approving  [369] 
to  take  snares,  604  et  seq, 

CONSENT  TO  ADJOUBNMENT,  Ac 
substituting  petitioner,  120 

CONSIDEBATION, 

report  for  public  examination,  696,  699 

summons  for  [601] 
statement  of,  in  contract  for  fully-paid  shares,  612 

CONTEMPT  OF  COUBT.    [And  see  Atiaohicxst.] 
circular  to  shareholders,  when  not,  71 
committal  for,  application  in  open  Court,  87 
inspection  improperly  obtained  of  statement  of  affairs,  207 
interference  with  liquidator's  poesenion,  279 
refusing  to  answer, 

private  examination,  686,  692 

public  examination,  660—698 

P.  4  D 
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CONnNGBNT, 

daim,  oompromiBe  of,  640 
debt, 

proofs  for,  440,  448 

Yoting  in  respect  of,  231 

CONTRACT, 

conditioDAl  [699] 

order  approying  [869] 
folly-paid  shares,  as  to  (s.  26  of  1867),  610  etseq,^  080 

ag^regfate  nnmbers,  613 

i^tioles  do  not  oonstitate,  612 

<'  cash,"  meaning  of,  607,  613 

consideration,  612,  613 

estoppel  as  to,  613 

filing  ol,  611 

issue  of,  meaning  of,  613 

memorandnm  of  association,  e£Pect  of,  613 

nominees,  issuing  to,  612 

parties  to,  612 

proTisions  of  s.  26  of  1867.  .611 

rectification  of  register  in  case  ol  non-filing,  612 

relief  nnder  Companies  Act,  1898.. 612.    [And  aeeCoMFi 
Act,  1898.] 

result  of  not  minir,  611 
lease,  as  to,  order  confirming  [391] 
outsider,  with — ^Impeaching,  27 
payment  of  shares,  for  (einoe  1901),  610,  611 
proof  on,  448 
sale,  of, 

approval  of  [869] 

[And  see  Aobxrmxht.] 

CONTRIBUTORIES,  498—664 
«*A"  list  of,  600 
absconding, 

arrest  of,  s.  118  of  1862.. 939 

order  to  seize  books  of  [673] 
action  against,    ' 

libcorty  for,  with  yiew  to  bankruptcy  [672] 
adjusting  rights  of,  661 

voluntaS^  winding-up,  in,  722 
attendance  by,  in  chambc^,  198 
"B"  list  of,  600 

bankruptcy  of,  600,  601,  602,  933 
books  of,  order  to  seize  [673] 

calls  on,  626  et  teg,    [And  see  Cacu  on  Cohtmbutobies.] 
charging  order  on  shiures  of  [669] 
committee  of  inspection^^i,  261,  393 
companies  under  Fart  Vll.  of  Act  of  1862,  in,  603 
competition  of,  with  creditors,  499 
compromises  with,  640.    [And  see  Coxpbomibrb.] 
Court,  applications  to,  in  Yoluntary  winding-up,  740  et  aeq, 
creditors  who  are  also,  446,  466,  467 
death  of,  600,  933 
debtors  (ordinary)  are  not,  600 
deceased, 

enforcing  orders  against  estate  of,  600,  669 

order  as  to  dividends  due  to  [660] 
definition  of  "  contributory,"  498,  983 
delivery  of  property  bv,  to  liquidator,  347 
directions  by,  to  liquidator,  274 
disclaimer  of  shares  of,  601 
discovery  by  alleged  [169] 
dissolution  of  company,  effect  of,  693,  694 
dividends  to,  661.    [And  see  DiviDJUiDe.] 
division  list  of  [246] 
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CONTRIBTJTOBIES— tfOfi/ifHMf. 
enforcdng  orders  agarnst,  666 
exdafiion  of  right  of,  to  petition,  62 
first  meetings  of,  230  et  teq,    [And  see  EzBsr  HsBXiKaB.] 
folly-paid  shareholder  is,  498 

foUj-paid  shares,  relief  under  Companies  Act,  1898.  .612 
general  meetings  of,  rules  as  to,  427  et  seq,^  1068 

liquidator's  power  to  summon,  427 
^^narantee  company,  in,  499,  601 
inspection  by, 

books  of,  164 

order  for  [626] 

statement  of  affairs  of,  209 

statement  under  s.  16  of  1890.  .308 
leave  by,  to  sue  in  company*s  name,  398 
legal  proceedings  by,  in  name  of  company,  393 
liabilii^  of,  610 

tables  as  to,  604  et  seq, 
liberty  to  attend  in  chambers  [194] 
list  of,  602  et  aeq,  [641],  1064 

affidayit  of  postage  of  notice  of  appointment  to  settle  list  [617] 

amounts  payable  to,  under  s.  16  of  1890  [318] 

appeal,  orders  on,  626 

at  meeting  [246] 

"B"U8t,  626 

certificate  as  to — orders  yarring  [623] 

documents  required  on  setUmg,  ol6 

evidence  on  settling,  616 

executors  settled  on  [626] 

liquidator's  certificate  of  final  settlement  [617] 

liquidator's  duties,  as  to,  602,  603 

liquidator  to  settle,  602 

notice  of  appointment  to  settle,  603  [616] 

notice  of  settlement  on,  603 

notice  to  contributoij,  final  settlement  [617] 
affidavit  of  service  of  [619] 

paid-up  shares,  order  as  to  [624] 

preparation  of,  616 

rectification  of,  602 
affidavit  on  [621] 

settlement  of,  practice  as  to,  602,  603 

striking  name  off,  orders  for  [622,  623] 

summons  to  rectify  [621] 

summons  for,  affidavit  in  support  [621] 

supplemental  [621] 

time  for  objeotinjg  to,  603 

varying,  603,  61o 
coiks  of,  616 
order  for  [622  et  uqJ] 

voluntary  winding-up,  in,  722,  776 
machinery  for  enforcing  liability,  614  e^  seq. 
marriage  of,  601 

meaning  of  '*  contributory,"  498 
measure  of  liability  of,  499,  927 
moetinffs  of,  427  et  seq,    [And  see  Gensbal  MxEnNGS.] 

cafiing,  119 

liquidator's  power  to  call,  270 

notices  of,  in  respect  of  committee  of  inspection  [287] 

official  receiver's  duties  as  to,  202 

report  as  to  result  [247] 
misfeasance  proceedings  by,  612 
money,  when  due  from,  to  liquidator,  669 
nature  of  liability  of,  933 
notice  of  first  meetings  to  [236] 
notice  of  intention  to  appear  on  petition  [107],  108 
notice  to,  adjourned  fint  meeting  of  [246] 

4d2 
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COKTRIBUVORIES— continued, 
office  oop7  sapplied  to,  44 
order  on,  conclosiYe  eyidence,  569 
out  of  jurisdiction,  liberty  to  sne  for  calls  [551] 
paid-np  shares,  in  respect  of,  contract  under  s.  25  of  1867*  •  511 
petition  by,  67—69,  981 
past  member's  liability,  6,  498,  499 
policies  of  insurance,  in  respect  of,  499 
powers  of  Court  against,  are  cumulatiye,  s.  119  of  1862.  .569 
present  member's  uability,  499 
private  examination,  attendance  at,  order  for  [571] 
profits,  distribution  of,  552 

protection  of  interests  of,  by  official  receiyer'B  petition,  59 
public  examination, 

notices  as  to  [604] 

status  at,  591) 
representation  order  [195] 
returns  to,  551.    [And  see  Dividjuidb.] 
Bulesof  1903  as  to,  503,  1054 
set-oflf  by,  466 

spedaltj^  debt,  liability  is,  500 
supervision  proceedings  in,  830 
tables  as  to  liability  of,  504  et  aeq, 
unregistered  companies,  in,  504 
voluntary  winding-up,  in,  775  H  $eq.    [And  see  Volttbtabt  WDn>- 

INO-ITP.] 

wishes  of,  to  be  regarded,  71,  109,  110,  118,  119,  427 

CONTROL, 

Board  of  Trade,  of,  over  liquidators,   274.    [And  see  Boabd  of 

Tbade;  Liquidatob.] 
committee  of  inspection,  of,  283.    [And  see  CoiaciTiKR  of  Inbfbo- 

TION.] 

Court,  of  the, 

compromises,  over,  640 

liquidator,  over,  270.    [And  see  Liqttidatob.] 
meetings   of   creditors,  &c.  over,  427.     [And   see   Gemxial 
Meetinos.] 
general   meetings,  exercised   by,  283,  427.     [And  see  Gbhsbaa 
Mbbtinob.] 

CONTUMACIOUS  WITNESS, 
committal,  1053 

CONVEYANCE 

approval  of  [372] 

company  in  winaing«up,  by  [759] 

declaration  as  to  freedom  from  incumbrances  [377] 

fraudulent,  Act  of  1862,  s.  164,  and  Bankruptcy  Act,  1883,  0.  48.. 

[629] 
liquidator,  by,  form  of  [759] 
sale,  on,  order  for  [3  70 J 

order  for  assignment  of  last  day  of  term  [372] 

CONVEYANCma  ACT,  1881, 

orders  under,  as  to  discharge  from  inomnbranoee  [873 — 377] 

COPIES, 

affidavit,  of,  34 

appeal,  on,  674 
charges  for,  44 
file  (3  i>roceeding8,  of,  34 
furnishing,  73 

inspection  including  right  to  make,  as  to,  164 
liquidator's  appointment,  of,  for  Board  of  Trade,  250 
office  copies,  44 
petition,  of,  73 

resolution  of  general  meetings,  for  the  Court,  429 
winding-up  order,  of,  137 
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CORNWALL, 

Stannaries  jnriadiotion  of  Conntj  Courts  of,  706 

COST  BOOK  MINING  COMPANY, 
winding-up  of,  18 

COSTS,  660  et  teq. 
allocatur  as  to,  657 
allowance  of,  by  registrar,  653 
appeal  as  to,  652 

official  receiyer,  from,  657 

proof  of  debt,  of,  443 
assets,  out  of,  which  payable,  650 
assignment  of,  658 
carrying  on  business,  of,  342 
duu^B^ing  order  for,  658 
committee  of  inspection,  of,  655 
concurrent  petitions,  of,  137 
County  Court, 

in  review  of  taxation,  in,  657 
Court's  discretion  as  to,  652 
debenture  holders,  ri^ht  to,  463 
disbursements  of  liquidator,  jn^ority  of,  654 
duty  of  official  receiyer  as  to,  207,  208 
evidence  filed  out  of  time,  101 
ezpeDses  of  realization,  what  are,  653 
falling  to  attend  summons,  40 
incumbrancers,  463,  651 
inherent  juriscQotion  as  to,  652 
interest  on,  658 
liquidator,  of, 

appeal  on,  652 

winding-u^,  in,  651 
liquidator's  position  as  to,  274 
list  of  contributories,  as  to,  516 
meetingfs,  of,  428 
misfeasance  proceedings,  621,  657 
office  copy,  of,  44. 

official  receives  duties  as  to  taxation  of,  656 
out-of-pocket  expenses  of  committee  of  inspection,  priority  of,  653 
outside  litigation,  of,  277,  650,  653 
payable  out  of  assets,  1065 
payment  of,  666 

personal  liability  of  liquidator,  397^  651 
persons  employeii  by  hquidator,  priority  of,  653 
petition  of,  134,  653 

dismissalof  [127,  128] 

priority  of,  653 

securi^for,  104 
petitioner,  of,  650 
priority  of  (R.  163  of  1903),  650,  653—655 

Court  may  regulate,  650 

incumbered  property  realized  in  winding-up,  where,  651 

voluntary  wmdmg-up,  in,  786 
proceedings  before  winding-up,  of,  279,  650,  651 
proof  for,  449 

prosecution  of  company's  officers,  634 
proving  debt,  on,  441 
provisional  liquidator,  of, 

orders  as  to  [165] 

priority  of,  655 
public  examination,  of  witness  at,  596 
regfistrar's  allowance  of,  653 
review  of,  1064 
second  petition,  of,  80 

order  as  to  [136,  137] 
secured  creditor,  right  to,  459 
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COSTS-eontinufd, 
Beoority-  for, 

oompanj  plaintiff  or  pursuer^  104,  401 
inflOiTent  oompanj,  78 
misfeasance  proceedings,  of,  632 
orders  as  to  [106,  632,  633] 

[And  see  Ssoubttt  fob  Gcen.l 
petitioner,  of,  104 
summons  for  [104] 
set-off  in  respect  of,  469 
shorthand  notes,  of,  680 

priority  of,  663 
solicitor  paid  bj  salary,  668 
special  fee  to  counsel,  668 
Stannaries,  in,  664 
statement  of  affairs,  663 

priori^  of,  663 
sabeeqnent  application  for,  666 
saperyision  proceedings,  in,  834 
taxation  of,  666  et  $eq, 
action,  of  [660] 

affidavit  as  to  sums  receired  on  compromise  [661] 
appeal,  of  [661] 

approval  of  bills  by  registrar  [664] 
certificate,  of,  666 

forms  of  [663,  664] 
certificate  of  official  receiver  or  liquidator  as  to,  666 
change  of  solicitors,  order  for  [661] 
compulsory  winding-up,  in,  1063 
copy  bill  for  liquidator  or  official  receiver,  666 
creditors'  representative  appointed  to  attend  [660]  and  note 
deliveiy  of  books,  &c.  on,  861 
dissolution  up  to  [^61] 
higher  scale,  on,  668 
lodging  biU  for,  666 
notice  of  appointment  for,  666 
notices  as  to  [662] 

official  receiver  and  liquidator,  of,  cider  for  [668] 
orders  for  [668  et  Beq."] 
practice  as  to,  666  et  teq. 
priority  of,  order  declaring  [669] 
register  kept  by  taxing  officer  [666] 
review  of,  667 
rules  as  to,  666  st  $eq, 
useless  proceedings,  of,  668 
voluntary  liquidation,  in,  786  [787] 
transfer  of  wmding-up  proceedings,  678 
varying  list  of  contributories,  of,  616 
voluntary  liquidator  appearing  on  petition,  of,  120 
voluntary  winding-up,  in,  724 

CO-SURETY, 

proof  against,  469 

COUNSEL, 

employment  of, 

private  examination,  at,  688 
public  examination,  at,  696 

COUNTERCLAIM, 

liberty  to  deliver,  against  company  [418] 
security  for  cost  of  company's,  401 

COUNTY  COURTS,  669—717 
appeals  from,  681,  707 

Divisionitl  Court,  to,  707  et  seq, 
entering,  708,  711 
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COUNTY  COJJKTQ—continusd. 
appeals  iiom — continued. 

formd  pauperitf  in,  712 

judge's  notes  as  to,  708 — 711 
copies  of  I  708 
wnere  none,  709 

notice  of,  710,  711 

seonrity  for  costs  of,  712 

set-off  of  costs,  712 

Stannaries  jurisdiction,  712 

stay,  none,  unless  ordmd,  711 

timefor,  707,  711 
extending,  712 
bankruptcy,  where  no  jurisdiction  in,  excluded  from  winding-up 

jurisdiotion,  701 
building  societies,  winding-up  of,  19,  699,  713 

supervision  orders  as  to,  714,  715 

when  deemed  a  company,  716 
etriiorarif  none,  709 

companies  and  societies  wound  up  by,  699 
«  Districts  *'  Order  in  Coundl,  1899 . .  26 
enforcing  orders  of,  565 
exclusion  of,  from  jurisdiction,  21,  27 
J(.fa.f  power  to  issue  to  sheriff,  702 
general  practice  of,  29,  702 
ffeneral  title  [82,  717] 
high  bailiff, 

duties  of,  41,  704,  1045 

fees  of,  705 
industrial  and  provident  societies,  winding-up  of,  88,  699,  716 
inferior  Court,  is  not  in  winding-up  matters,  702 
injunction  against  executions  [406] 
jurisdiction  of,  21,  22,  26,  699,  700 

new  orders  as  to,  701 
list  of,  having  winding-up  jurisdiction,  Appx. 
London  Bankruptcy  District,  in,  excluded  from  winding-up  juris- 
diction, 701 
Metropolitan  Courts  excluded  from  jurisdiction,  701 
misfeasance  proceedings  in,  703 
order  of,  enforced  like  High  Court  orders,  565 
petition  to[881 

powers  of  uigL  Court  vested  in,  702 
practice  of,  where  no  express  provision,  703 
prohibition  a^^ainst,  702 
provident  societies,  winding-up  of,  699 
puUio  examination  in,  703 

may  be  directed  to  be  taken  in,  596 
registrar's  powers  in,  41 

restraining  proceedings  in,  orders  for  [406,  407] 
review  of  taxation  of  costs  in  High  Court,  657 
rules  specially  referring  to,  704 
service  of  process  in,  41 
sittings  of,  place  and  time  for,  704 
special  case  for  High  Court,  706 
Stannaries,  jurisdiction  as  to,  16,  26,  700,  706 
transfer  of  proceedings  from  or  to,  575,  576 
unclaimed  assets,  s.  15  of  1890.. 312,  1067 
voluntary  winding-up,  jurisdiction  in,  704,  1067 
warrant  of  arrest  m  [717] 

COUBT, 

adjournment  from  and  to  chambers,  41 
a];4)lications  to, 

heard  in  open  Court,  37 
voluntary  winding-up,  in,  740  et  $eq, 
[And  see  Yoltthtast  Wxhdznchup.] 
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COURT— continued, 

oroes-exammation  in,  oxders  for  [178,  179|  180] 

general  practice  of,  29 

now  applications  made  in,  37 

jurifldiotion.  Courts  having,  22,  23,  27,  28 

matters  to  be  heard  in  open,  37 

meaning  of  <<  the  Court,^'  16,  21,  22,  25 

Yolnntary  winding-up  in,  14 
Palatine  Courts,  24,  25 
Bnles  of  1903  as  to  proceedings  in,  1043 
sanction  to  liquidator's  proceedings,  380,  393 
sanction  to  carrying  on  oosiness,  380 
"  winding-up  by  order  of  the,"  16 
wrong,  effect  of  oommenoement  in,  27 

CREDIT, 

mutual,  466 

CBEDITOBS,  439—497 

appeals  by,  as  to  proofs,  442 
arrangements  with.    [See  ABBiiroiocENTB.] 

voluntary  winding-up,  in  (s.  136),  723 
assignee  of,  payment  of  dividends  to  [486,  487] 

petition  Dy,  63,  64 
attendance  by,  in  chambers,  193 
coumiittee  of  inspection,  on,  261,  282 
competition  of  contributories  with,  499 
compromises  with,  640.    [And  see  CoxFBOiasBS.] 
deb^tures  under,  460  et  $eq, 

debts  provable  by,  439  et  teq,    [And  see  Fboof  or  Dkbtb.] 
directions  by.  to  liquidator,  276 
dissolution  of  company,  effect  of,  693,  694 
dividends  to,  443,  483  et  teq,    [And  see  DivmsiiDe.] 
division  list  of  [246] 

exclusion  of,  for  not  proving  in  time,  443 
ex  debito  juetitia  rule  as  to  petition  by,  66 
fifty  pounds,  for,  49,  50 
first  meetings  of,  233  et  teq,    [And  see  Fcbst  Mseiznob.] 

adjournment,  234 

memorandum  [245] 
notice  [246] 
fraudulent  preference  of,  7 
future  debt,  for,  64  et  teq, 
ffeueral  meetings  of,  206,  427  et  teq, 
inspection  by, 

books  of,  164 

statement  of  affairs  of,  209 

statement  under  s.  15  of  1890. .  308 
landlord  (future  rent),  64 
legal  proceeding  by,  in  name  of  company,  893 
liquidator's  duties  as  to,  274 


list  of,  at  meeting  [246] 
meaning  of  **  creditor,"  64 — 67 


meetings  of,  427  et  teq,    [And  see  Geztsbil  Msbungs.] 
calling,  119 

liquidator's  power  to  call,  270 

notices  of,  in  respect  of  conunittee  of  inspection  [287,  288] 
official  receiver's  duties  as  to,  202 
report  as  to  result,  247 
rules  as  to,  1058 

mutual  credit  dause,  f 

notice  of,  of  intention  to  appear  on  petition  [107],  108 

notice  to, 

adjourned  first  meeting,  of  [246] 

first  meetings,  of  [236] 

intention  to  deolare  dividend,  of,  443 
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CREDTrOBB—eonimued. 
office  oop^  sapplied  to,  44 
order  giving  liberty  to  attend  in  chamberB  [194] 
petition  by,  for  winding-up,  49,  63  ei  $eq, 

form  of  [74] 
pr^ndioed  bjr  a  yolnnta^  winding-up,  58,  109 
priyate  examination  of,  686 
proof  of  debts  by,  439  et  seq.    [And  see  Pboov  or  Dbbts.] 

rules  as  to,  1054  et  teg, 

secured  creditors,  444  et  seq,    [And  see  Pboof  or  Dbbib.] 
protection  of  interests  of,  by  omoial  receiyer's  petition,  59 
proxies  of,  429 
public  examination, 

notices  as  to  [604] 

status  at,  595* 
representation  order  [195] 
secured, 

petition  by,  64 

nf  by,  first  meeting  at,  231 
,    66.    [And  see  Set  OFT.] 
shareholders,  proying  in  competition  with,  402 
small,  petition  by,  50 
statutory  demand  by  [81] 
ultra  virea  debt,  for,  64 
unliquidated  damages,  for,  64 

yoluntuj  winding-up,    in,    768   et    eeq,     [And   see   Yoltjhtast 
Wnmnfo-up.] 
debt  incurred  in,  for — petition  by,  64 
when  bar  to  petition  by,  58,  109 
wishes  of,  to  be  regarded,  71,  109,  118,  427 

CRIMINAL  FBOGEEDINaS, 
against  directors  and  others,  634 
misfeasance  proceedings  not  prq'udioed  by  omiflsion  to  take,  612 

CBOSS-EXAMINATION, 
affidayits  on,  176 

order  for  [101] 

su]^parting  petition,  101 
Court,  in, 

order  for  [178,  179] 
examiner,  before, 

order  for  [179] 
summons  and  order  for  [178] 

CROWN  DEBTS, 
proof  for,  450 

CUinJIiATIVE  POWERS  OP  COURT, 
s.  119  of  1862.. 939 


DAMAGES, 

compromise  as  to— order  [642] 
inquiry  as  to  [423] 
proof  for^  440,  450 
undertakmg  as  to  [406] 

DEADLOCK, 

where  ground  for  petition,  58 

DEATH, 

contributory,  of,  500 

enforcing  orders  in  case  of.  569 

order  as  to  diyidends  [5601 
liquidator,  of,  250,  683.    [Ana  see  LiaiTiDiTOB.] 

yoluntary  winding-up,  in,  724 
petitioner,  of,  leyiyor  on  [129] 
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DEBENTURES  AND  DEBENTURE  STOCK,  460  #<  $eq. 
aooeleratioii  of  remedies  on,  in  winding-np,  464 
actions  on,  against  oompNetn7,  872,  464 

assi^fnment  of,  to  winding-up  judge,  464 

liquidator  when  appointed  reoeiyer,  465 

manaffor,  465 

officiiJ  receiver— when  appointed  reoelTer  in,  464 

praotioe  master's  role  as  to,  464 

sale,  order  for,  465 

stamps,  465 

tiUe  of,  464 

transfer  of  actions,  465 
arrangements  with.    [See  Abbaitoeicbsts.] 
discount— issued  at,  461 
enforcing  in  winding-up,  464 
fraudolent  preference  bj,  461,  462,  631 
liberty  to  Ining  action  on,  464 
liberty  for  liquidator  to  concur  in  sale  under  [867] 
liberty  to  call  meeting  of  holders  of  [388] 
liquidators,  duties  as  to,  274,  460,  461 
majority  clauses  in,  463 
ofBoial  receiver,  when  appointed  receiver,  464 
«  one-man  companies,"  by,  461 
order  and  disposition  clause,  461 
petition  by  holder  of,  60  [78],  79 
Flref erentiil  Payments  Acts,  effect  of,  73 
receiver  under,  464,  465,  466 
registration  of,  462 

extending  time  for,  462 
release  of  prop^ty  from,  461 
uncalled  capital, 

charging,  461 

collection  of,  466 
unsecured,  460 
voluntary  winding-up — ^receiver  in  case  of,  466 

DEBT.    [SeeOLAixB;  Gbeditobs;  Pboot  ov  Debts.] 
assigning  proof  in  respect  of,  446 
attachment  of, 

enforcing  orders  by,  566 

order  for  [671] 
contingent— proof  for,  440,  448 
descriptions  of,  provable,  489 
disputed,  125 

Mtv  pounds,  of — petition  grounded  on,  50 
inability  to  pay— ground  for  winding-up,  49 

evidence  of,  51,  52 
liquidator — when  due  to,  569 
payment  in  fall,  liberty  for  [389] 
proof  of,  439  et  teq,    [And  see  IitooF  of  Debts.] 
proof  of,  at  first  meeting,  231.    [And  see  Pboof  of  Debts.] 
provable — insolvent  companies,  in  case  of,  439 
statutory  demand  for  payment  of  [81] 

DEBTORS, 

compromises  with,  640.     [And  see  Cohpboiobbs.] 

DECLARATION, 
chairman,  of,  733 
dividend,  of,  443 

DEEDS, 

execution  of,  abroad,  930 
execution  by  liquidator,  361 

DEFACEMENT  OF  STAMPS, 
Rules  of  1903  as  to,  1045 
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DEFAULT, 

statement  of  affairs,  as  to,  209 

DEFECTS  IN  PROCEEDINGS,  86,  86,  41 

DEFENDING  ACTION, 
against  oompanj,  893 
liberty  for  [397] 

DEFINITIONS, 

Aot  of  1862,  in,  13,  14 

Aot  of  1890,  in,  14 

"  oompanj,"  15 

"  oompanj  United  bj  guarantee,"  18 

"  oompanj  limited  b^  shares,"  13 

«  oompanj  under  this  Act,"  13 

*'  oompletelj  wound  up,"  692 

'*  concluded"  (winding-up)  under  s.  15  of  1890.. 309 

••  contributory,"  44,  498 

"  creditor,"  15 

"  extraordinarj  resolution,"  14 

"  gazetted,"  15 

**  general  rules,"  14 

'*  joint  stock  oompanj,"  13 

**  judge,"  15 

*<  limited  oompanj,"  13 

"Uquidator,'^15 

"  member,"  13 

"  official  receiver,"  15,  197 

"  Palatine  Court,"  16 

*' past  member,"  18 

*'  person  aggriered,"  bj  act  of  liquidator,  669 

"  prescribed,"  14 

*'  present  member,"  13 

"  proceedings,"  16 

"  regfister  of  members,"  14 

'*  registered  office,"  13,  14 

"  registrar,"  16 

Bules  of  1903,  in,  15,  16 

«  sealed,"  16 

''  special  resolution,"  14,  728 

'*  Stannaries  Court,"  14 

*•  taxing  officer,"  16 

*•  the  Act  of  1890,"  16 

"the  Acts,"  15 

**  the  companj,"  15 

« the  Companies  Acts,"  14 

"the  Court,"  14 

**  unlimited  companj,  13 

"  unregistered  companj,"  13 

"  windmg-up  bj  order  of  the  Court,"  15 

DEFUNCT  COMPANY, 

jurisdiction  to  wind  up,  19,  20 

provisions  of  Act  of  1900 . .  1040 

service  of  petition,  92 

striking  off  names  and  restoring,  Aot  of  1880,  .696,  697 

winding-up  of,  19 

DELAY, 

daims,  in  sending  in,  481 
repudiating  shares,  506,  506 
rescinding  contract,  606 

DELINQUENT  DIRECTORS, 
Rules  of  1903  as  to,  1062 
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DELIVERY  OF  BOOKS  AND  OTHEB  PROPEETT,  347  tt  «f . 

attachment,  as  to,  849 

calls  abroad— order  as  to  [353] 

committal  for  disobedience  as  to,  349 

evidence  sapparting  summons  for,  350 

failure  to  giye,  348 

lien— effect  of,  350 

liqaidator,  to— in  possession  of  reodver,  348 

liquidator  to  obtain,  347 

managpOT,  by  [353] 

notice  of  motion  for  committal,  &o.  [349] 

notice  requiring,  348  [349] 

official  receiver,  to,  348 

Older  for,  347  1^351,  353  et  m;.] 

secretary,  by  [563] 

solicitor  to  company,  by  [352] 

summons  for  [350] 

taxation  of  costs,  851 

DEMAND, 

statutory,  before  petition  [81] 

DEMUBRABLE  PETITION,  70 

DEPOSIT, 

on  examination,  177 

DEPOSITIONS, 

copies  of— leave  to  take  [593] 
filmgof,  33,  178 
inspection  of,  33 

order  for  [169] 

private  examination,  in,  166 

public  examination,  at,  596 
office  copy  of,  44 

order  for  reading  of,  as  evidence,  170 
private  examination,  at,  33,  588 
production  of,  with  view  to  prosecution,  639 

order  for  [639] 
public  examination,  at,  596 

evidence  of,  600 

evidence  on  misfeasance  proceedings,  620 
shorthand  notes  of,  178,  589 
transmission  to  Central  Office,  178 
written,  to  be,  177 

DEPUTY  CHAIRMAN, 

authority  to  act  [245] 

DEPUTY  OFFICIAL  RECEIVER,  197 
first  meetings — ^powers  at,  235 

DESTRUCTION  OP  BOOKS, 
Board  of  Trade,  by,  695 
compulsory  winding-up,  on  dissolution,  695 
orders  for  [693,  696J 
supervision  proceedmgs,  in,  695 
voluntary  wmding-up,  in,  695,  791 

detectivf:, 

order  to  employ,  as  to  calls  [542] 

DETERMINATION  OF  FIRST  MEETmOS,  280,  249 
sammoos  to  consider  reports  [251] 
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DIRECTIONS  OP  COURT, 
Hanidator,  to,  266,  270,  276 
sale  of  property,  as  to,  361 

DIRECTORS, 

abuse  of  powers,  616 
bonus — ^misfeasance  by  receipt  of,  615 
deceased— misfeasance  by,  613 
discretion  of-^misfeasanoe  by  lack  of,  617 
dividends  out  of  capital,  614 

order  to  repay  L624J] 
fees  of,  improperly  paidf, 

order  to  repay  [624] 

proof  for  [471] 

set-off  in  respect  of,  457 
fraudulent  preferenoe  by,  631 

order  [628] 
liabiHty  Act,  1S90 . .  1024 
meaning  of,  in  Act  of  1900. .  1041 
misfeasance  b^,  612  ^  seq. 

disregardmg  inyeetment  clauses,  616 

negligence,  617 

orders  [622  et  seq.'] 

par— shares  allotted  at,  616 

proceedings  against,  614  et  seq, 

saving  of  rights  of,  against  shareholders,  615 
petition  to  wind  up  by,  63 
premiums  reoeivea  by,  ordered  to  be  repaid  [625] 
presents — ^misfeasance  by  receipt  of,  615 
proofs  by,  467 
prosecution  of,  634  et  teq, 

[And  see  Fbgsboutioh  of  Dibeotobs.] 

voluntary  winding-up,  in,  726,  727 
qualification  shares, 

misfeasance  by  receipt  of,  615 

order  to  repay  amount  of  [626] 
remuneration  w,  616 

reKtriotion  on  apj^inting,  &o.,  under  Act  of  1900.  .1033 
statement  of  affiBurs— duties  as  to,  209 
uUra  vires  acts  of,  616,  617 
unlimited  liability  of,  975 
voluntary  winding-up— effect  on  powers  of,  722 

DIRECTORS'  TJABTLTTT  ACT,  1890,  App.  A. 

DISALLOWANCE, 
daim,  of,  442  [478] 
liquidatOT's  remunerationi  of,  298 

DISCHARGE, 
servants,  of, 

receiver's  appointment  br.    [See  Pabt  I.] 

•winding-up  order,  by,  457 
winding-up  oroer,  oi^  not  now  order  of,  142 

DISOLAIKER, 

shares  of  bankrupt  oontributory,  601 

DISCOUNT, 

bill— Hbertvto[391] 

proving  debts,  on,  441 

shares  issued  at  a,  611,  512,  562 
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DISCOVERY, 
dooumeiitfly  of, 

alleffed  oontribatory,  l^-  [169] 
liqmdator  from,  168,  275 
Bommons  for  [1671 

affainst  official  reoeiver  [169] 
ord6i8for[169] 
priyate  examination,  by,  685 
property,  of  (s.  15  of  1890),  818 

DISCRETION  OF  COURT, 

ooats,  as  to,  652 

private  examination,  as  to,  586 

winding-up  order,  as  to,  66 

DISMISSAL, 

petition,  of,  109 
oosts,  128 
orders  for  [125,  126] 

Appeal  Court,  in  [679] 

DISPOSITIONS  OP  PROPERTT, 
after  winding-up  invalidated,  7,  899 

DISPUTED  DEBT, 

petition  founded  on,  125 
dismissal  of  [125] 
injunction  restnuning  [125] 
order  to  stand  over  [124] 

DISSOLUTION  OF  COMPANY,  Chap.  LI.,  692  el  9eq. 
building  society,  of,  713 
certificate  of  Board  of  Trade  before,  698 
«  completely  wound  up  " — meaning  of,  692 
destruction  of  books  on,  696 

order  for  [693],  696 
dissolved  company, 

jurisdiction  as  to,  19,  20,  698 

property  of,  450 
effect  of,  on  rights  of  creditors,  693,  694 

no  winding-up  after,  20 
Industrial  and  provident  societies,  716 
new  practice  as  to,  692 
Older  for,  692  [693] 
penalty  for  not  reporting,  692 
provision  of  Act  as  to,  692 
report  as  to,  to  Registrar  J.-S.  Companies,  692 
restoring  oompany^i  name  [696,  697] 
striking  name  off  r^^ister,  by,  696 
summons  for  order  for,  693 
unreg^tered  company,  2 
voluntary  winding-up,  in,  693,  694,  724,  725,  792 

DISTINCTIVE  NUMBER  OF  PROCEEDINGS, 

first  proceeding,  on,  31 
new,  on  transfer,  576 

DISTRESS,  420  et  teq. 

assets  i>roteoted  from,  in  winding-up,  when  2,  8,  4,  7 

injunction  against,  420 

interest,  for,  453 

liberty  to  distrain  [424] 

orders  as  to  [422—424] 

rate  for, 

order  restraining  [426]  and  notes 
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I>JSTELES&—e(mtimi6d. 

rent  aoomed  after  commenoement  of  winding-op,  for,  420 
restraining,  420 

orders  for  [422  et  seq."] 
seourit^— when  it  oonstitutes,  468 
Bnpemsion  order— effect  of,  798 
TOid  after  winding-np  order,  403 

DISTRIBTJnON  OF  ASSETS, 
in  specie,  order  for  [492] 
mles  as  to,  483,  651 

DISTRIOTS, 

Comity  Courts,  of — order  in  oonnoil,  App. 

DIVIDENDS, 

capital,  out  of— order  to  repay  [628] 
compulsory  winding-up,  in,  rales  as  to,  1067 
orediton,  to,  448,  483  et  aeq, 

application  to  Board  of  Trade  for  payment  orders  [484] 
authority  to  pay  to  assignee  [486] 
declaration  of,  443,  444 

notice  of,  443 

postponement  of,  444  [483] 
distribution  of — ^Board  of  Trade  regulations  as  to,  486 
final  dividend, 

notice  as  to  [488] 
intention  to  dedare, 

notice  to  creditors  of  [483] 
list  of— 8.  16  of  1890,  under  [318] 
notice  of  intended  dividend  for  gazetting  [483] 
notice  of  intention  to  declare,  443  [483,  484] 
notice  of  [486,  486] 
payment  of, 

orders  for  [486,  487—489] 
payment  to  third  persons,  orders  for  [488,  489] 
preferential  debts,  order  for  payment  of  [489] 
paid  out  of  capital,  shareholders^  liability  to  return,  616 

directors'  liability  in  respect  of,  614 
set-off  in  respect  of,  466,  546 
shareholden,  to,  651  ^  seq, 

adjusting  rights — order  for  [657  et  eeq,"] 

capital,  out  of,  614  [628] 

cases  as  to,  651  et  seq, 

declaration  as  to  return  of  assets  on  compromise  [669] 

interim,  leave  to  pay  [563] 

Hberty  to  pay  [656,  628] 

lost  certificate, 

affidavit  as  to  [554] 

indemnity  as  to  [565] 

statement  as  to  [565J 
misfeasance  by  paying,  out  of  capital,  614 
notice  of  intention  to  apply  to  Court  as  to  [564] 
principles  as  to  distribution  of,  651 
report  on  summons  for  leave  to  adjust  [652] 
Bummons  for  leave  to  adjust  rights,  form  of  [666] 
summons  for  leave  to  pay  [653J 
unlimited  company,  in,  662 
unregistered  buil^g  society,  in  order  as  to  [560] 
statute  of  limitations,  as  to,  552 
surplus  moneys,  in,  340 

DIVISION  OP  SHARES, 

provisions  of  Act  of  1867,  App.  A.,  978 

DIVISIONAL  COURT, 

appeals  to,  from  County  Courts,  681,  707 
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DOCUMENTS, 

affidayit  of— saminoDS  for  [167—169] 

order  for  [168] 
authentioation  of,  oy  Board  of  Trade,  185 
dlBooyeiy  of,  by  alleged  oontribatorjr  [169] 
evidence  of,  163 

filing  of,  and  inspection,  38,  34,  164,  166 
notice  to  admit  [184],  185 
notice  to  produce,  168  [183] 
office  copies  of,  44 

prodnction  of,  at  private  examination,  585 
sealing  of,  41 

seryice  of,  by  post,  89,  41,  186 
summons  for  mspeotion  [167] 

DOMESTIC  FORUM, 

Yoluntary  winding-up  is,  68 

DOUBLE  PROOF,  451 

DRAFTING  WINDING-UP  PETITION,  69 

DRAWING  UP  ORDERS,  43 

DURHAM  PALATINE  COURT, 
appeal  from,  681 
junsdiction  of,  22,  25 
|>etition  to  [87]  and  note 
title  of  proceedings  in  [31] 


BJU8DEM  0ENERI8  RULE  (grounds  for  winding-up),  52,  53 

ELECTION, 

oonmiitteeman,  &o.,  of— irregularity  in,  36 

ELEGIT, 

enforcing  orders  by,  566 

EMFL0T6, 

dismiHsal,  damages,  467 
preferential  claim,  416,  493 
proof,  467,  493 

ENFORCING  ACCOUNTS  (s.  15  of  1890),  808  it  teq. 

ENFORCING  ORDERS,  565  ei  teq. 

act  other  than  payment — ^to  do,  566,  568 
attachment,  l^*  568 
attachment  of  debts,  by,  566 

order  for  [571] 
balance  orders,  571 
bankruptcy,  in,  571 — 573 

leave  to  proceed  abroad  [572] 

order  giving  leave  [571] 
bankruptcy  notice,  by,  568 
charging  order,  by,  566 

form  of  [569] 
committal,  568 
County  Courts,  of,  565 
deceased  contributory— in  case  of,  569 
elegit,  bv,  566 
equitable  execution,  by,  566 
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ENFORCING  0BJ>lSB8-'<xmtinued, 
JlerifaeiaSf  by,  566 
High  Court,  of,  666 
House  of  Lords,  of,  673 
Ireland,  in,  673 
judgment  debtor, 

order  for  attendance  of ,  as  to  means  [670] 
judgment — like,  enforcing,  666 
misfeasance  proceedings,  in,  568 
modes  of,  565  et  seq. 
Palatine  Courts,  of,  565 
payment  for,  666 

Court,  into,  666 
production  of  order  before  issuing  execution,  668 
receiver's  appointment,  by,  666 
Scotch  order  made  order  of  Court  [674] 
Scotland,  in,  673 
separate  estate,  against,  567 
sequestration,  by,  666,  568 

ENGLAND  AND  WALES, 
Act  of  1890  confined  to,  15 

EQUITABLE, 

assignee,  claim  by,  446 

petition  by,  63 
debt--interest  on,  463 
execution,  458,  566 

EQurrr  of  redemption, 

release  of  [492] 

ESTIMATE, 

debts  incapable  of,  448 
proof  of  debt)  for,  444 

ESTOPPEL, 

fully  paid  shares,  as  to,  618 

EVIDENCE,  168  et  $eq. 

affidavit  by,  43,  176  et  9&q,    [And  see  AmDAYTF.] 

form  of,  176 

information  and  belief,  43,  100,  176 

office  copies,  176 

when  allowed,  176 
bankers'  books,  166, 168  ' 
Board  of  Trade,  orders,  &o.,  of,  185 
books  of  company,  of  [163],  168 
chambers,  in,  176 
Companies  Aot,  1898,  imder,  614 
compromise,  as  to,  641 
cross-examination,  176 

order  for  [178. 179] 

summons  for  [178] 
delivery  of  books,  «o. — supporting  application  for,  350 
depositions,  of, 

prirate  examination,  at,  688 
liberty  to  use  in  action  [183] 

public  examination,  at,  620 
examiner,  before,  177 
filing  affidavits,  176,  177 
insolvency,  of,  61,  52 
inspection  of  books,  &c.,  164 
misfeasance  proceedings,  in,  620 
notice  of  motion  that  objecting  witness  attend  [174] 
notice  to  produce  and  admit  documents  [183] 
oral,  170 

Court,  in,  170 

P.  4e 


Digitized  by 


Google 


1150  INDEX. 


'EYLDEHJCE— continued. 

petition,  on,  69,  98  et  teq, 

cross-examination,  on,  101 

filing  of,  101 

opposition,  in,  100 

support,  in,  98 

€ivd  voce,  100,  102 
priyate  examination — on  application  for,  687 
proyisional  liquidator — supporting  appUcatkni  for,  146 
Scotland — examination  in  [182] 
special  examiner,  before, 

orders  as  to  [181] 
snbpoena, 

ad  teat.  [171,  172] 

affidavit  of  service,  172 

notice  to  attend,  on  [178] 

prteeipeioTy  171 

service  of,  172 
snmmons  for  discovery  and  inspection  [169] 
witness, 

enforcing  attendance  of,  171 

expenses  of,  171 

EXAMINATION, 

deposit  in  respect  of,  177 

liquidator,  of — bj  Board  of  Trade,  307 

liquidator's  duties  as  to,  276 

private  (s.  115)..  585,  1053.    [See  Pbivatb  ExAKDunoir.] 

limited  inspection  of  file,  33 
proofs  of  debts,  of,  442 

public,  595  et  seq.    [See  PuBUO  ExAMnrinov.] 
Scotland,  persons  in,  182 

EXAMINER, 

affidavit  of  service  of  subpoena  and  notice  [174] 
certificate  of  non-attendance  before  [173] 
costs  wbere  witness  refuses  to  answer  [1*4] 
cross-examination  before, 

order  for  [179] 
evidence  before,  170,  171 
notice  of  motion  for  order  to  attend  before  [174] 
notice  to  witness  to  attend  before  [173] 
objection  of  witness  to  answer  before,  174 

notice  to  attend  and  answer  [174] 
refusal  to  attend  before,  173 
special,  180 
summons  for  private  examination  bj  [586] 

EXCLUSION, 

County  Courts,  from  jurisdiction,  26,  27,  700,  701 
creditors,  from  dividend,  445 

£X  DEBITO  JUSTITI^  RULE,  66 

EXECUTION, 

assets  protected  against,  when,  2,  8,  4,  7 

enforcmg  orders  by,  565  et  teq.    [And  see  EnoBCiHO  Obdbss] 

equitable,  458,  566 

first  charge  given  to  creditor  by  [411] 

Judicature  Act,  1875,  s.  10,  effect  of,  460 

liberty  to  proceed  on,  against  company  [418] 

Older  restraining,  on  appeal  [677] 

paying  out  creditors  in— libwty  for  [411] 

process,  of,  41 

production  of  order  before  issuing,  568 

supervision  order— effect  of ,  798 

unsatisfied — ground  for  winding-up^  49 

void  after  winding-up  order,  403 
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EXECUTORS, 

contribntoiies,  of,  500,  502 

list  of —order  to  place  on  [5251 
xnisfeasanoe  proceedings  against,  613 

EXEMPTION  FROM  STAMP  DUTIES, 
winding-np,  as  to,  666 

EXHIBITS, 

affidavits,  to,  176 

EXISTING  COMPANIES, 

registration  nnder  Part  VII.  of  Act  of  1862.  .949  et  aeq, 

EX  OFFICIO  PROVISIONAL  LIQUIDATOR,  144  et  seq, 

JBX  FARTE, 

applications,  38 
summons,  39 

EXPENSES, 

official  receiver,  of,  207 
statement  of  affairs,  of,  207 
witness,  of,  171 

EXPUNGING  PROOF,  442,  451 
sommons  for  [480] 

EXTENSION  OF  TIME, 

Court's  power,  86,  1070 
filing  evidence  [101] 
first  meetings  [244] 
proof  of  debts,  443  [481] 

EXTRAORDINART  GENERAL  MEETING, 
provisions  of  Table  A.,  App.  A. 

"  EXTRAORDINART  RESOLUTION,"  14 
volontary  winding-np,  for,  719,  728 


FAILURE  TO  GIVE  SEOUKITX,  258 

FALSE  STATEMENTS, 

penalties  nnder  Act  of  1900. .  1040 

FEES,  666,  1078 

directors',  jproof  for,  456,  457 
official  receiver,  of,  197 

Hqnidator,  as,  294 

liquidator  to  pay,  197 
order  as  to,  666,  1078 
reduction  and  remission  of,  618 
tables  to  Act  of  1862  ••965 

FIERI  FACIAS,  ^    .^  ^^^ 

County  Court  cannot  issue  to  snenn,  702 
enforcmg  orders  by,  566 

FILE  OF  PROCEEDINGS, 
Board  of  Trade's  use  of,  34 
Courts  other  than  High  Court,  in,  34 
documents  to  be  placed  on,  33 
High  Court,  in,  33 
inspection  oi,  34.  166 

application  for  leave  [34] 
liquidator's  right  of  access  to,  276 
official  receivers  use  of,  34 
Rules  of  1903,  as  to,  1044 
where  kept,  201 

4e2 
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FILING, 

affidaTit,  of,  176 

out  of  time,  101 

Bommoiis,  on, 
time  for,  177 
contract  as  to  folly-paid  shares,  610  et  seq, 
depositions,  of,  177 

private  examination,  at,  83,  593 
memorandum  of  advertisement  [46] 
notice  of,  of  aflOdavits,  176 
proceedings  gfenerallj,  33 
proofs,  of,  461 

Hqnidator,  by,  443 

official  receiver,  by,  443 
report  of  statutory  meeting,  60 
statement  of  affairs,  of,  210 

FIRE  INSURANCES, 
proofs  on,  464 

FIRST  MEETINOS  OF  CREDITORS  AND  CONTRIBUTORIES, 

230  et  aeq, 
adjournment  of,  233,  234 

memorandum  of  [246] 

notice  to  creditors,  &o.  [246] 
admitting  proofs  at,  231 
advertisement  as  to,  260 
appointments  following,  231 
appointment  of  committee  of  inspection  at,  249 
appointment  of  liquidator  at,  249 
certificate,  as  to  filling  up  proxy  [241,  243] 
chairman  of,  231 
defective  notice,  234 
deputy  chairman  at,  authority  to  [246] 
depu^  official  receiver's  powers  at,  236 
determinations  at,  230 
differences  at,  230,  260 

advertisement  of  time  to  consider  [262] 

summons  to  decide  [262] 
division  list  at  [246] 
extension  of  time  for  application  [244] 
fresh  notice  to  creditors  of  [237] 
fresh  order  for  [237] 
furthw  report  as  to  [248] 
gazetting  of,  234 
ust  of  creditors,  &c.,  at  [246] 
minutes  of,  233 
notices  of. 

Board  of  Trade,  to  [236] 

certificate  of  postage  of  t^^^] 

oontributories,  to,  234  [236] 

creditors,  to  [236] 

directors,  &c.,  to,  234 

winding-up  order,  in,  281 
orders  made  after,  230 
proofs  at,  231,  442 

contingent  debt,  231 

form  of  [238] 
proxies  at,  232,  233,  236 

forms  of  [240,  2411,  240 

solicitation  for,  233 
quorum  at,  233,  236 
reports  as  to,  247 

summons  to  consider  [261] 
resolutions  at,  234 

copv  to  registrar,  234 
result  of,  report  as  to  [247] 
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FIRST  MEETINGS,  ko,— continued, 
secured  creditors,  proof  at,  231 
special  proxy  at  [242] 
statement  of  affairs  need  not  be  filed  before,  230 

summary  of,  231 
summoning  of,  234 
time  for  holding,  230 
votes  at,  232 
where  held,  230 

FIXTURES, 

appointment  of  surveyor  as  to  [390] 

FLOATING  CHARGE,  461 

FORECLOSURE  [464] 

FOREIGN  COMPANY, 
jurisdiction  as  to,  18 

FOREIGN  COURT, 

restraining  proceedings  in,  403  [412] 

FOREIGN  DRAFTS, 

liberty  to  meet,  against  assignments  [386] 

FOREIGN  LAW, 

proof  for  debt  not  enforceable  under,  451 

FORFEITURE  OF  SHARES, 
provisions  of  Table  A.,  App.  A. 

FORMAL  DEFECTS, 
proceedings,  in,  103 

FORMATION  OF  COMPANY, 
leave  to  pay  expenses  of  [390] 
misfeasance  in,  612 

FORMS, 

alteration  of,  29 

official  receiver,  used  by,  208 

what  to  be  used,  29,  70 

FRAUD, 

allegation  of,  in  petition,  66 

allegation  of,  on  applying  for  public  examination,  695  et  ieq. 

misfeasance  may  exist  without,  613 

promotion,  in — ground  for  winding-up,  when,  57,  66 

FRAUDULENT  PREFERENCE,  629—631 
Act  of  1862,  s.  164.. 629 
B.  A.  1883,  s.  48.. 629 
debentures,  by,  631 
directors,  of,  629 

order  to  repay  [628] 
misfeasance,  by,  629 
voluntary  windmg-up,  in,  726 
winding-up  under  supervision,  in,  798 

FULLY-PAID  SHARES, 
contract  as  to,  511 

relief  under  Companies  Act,  1898.  .412 
[And  see  Coicpahies  Aor,  1898.] 
holder  of ,  is  a  contributory,  65,  498 
misfeasance  by  receipt  of,  from  vendor,  615 
petition  by  holder  of,  66  [811 
proof  for  damages  for  not  allotting— leave  for  [480] 
relief  tmder  Act  of  1898  and  forms  of  orders,  412  [662] 
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FURTHER  REPORT, 
official  reoelver,  by  695 
public  examination,  as  to  form  of  [600] 

FUTURE  CALLS, 

proof  in  bankruptcj  for,  448,  502 

FUTURE  DEBT,  &c,, 

petition  for  winding-up  in  respect  of,  65 
proof  for,  448 

FUTURE  RENT, 

landlord's  rights  in  respect  of,  420 


GARNISHEE  ORDERS  [820] 
creditor  secured  by,  457 
petition  for  winding-up  under,  64 
restraining,  405 

GAZETTE, 

advertisements  in,  45,  1069 

appointment  of  liquidator,  of,  255 

petition,  of,  90 
^^^^azetted,"  meaning  of,  15 
Kmg's  printers*  directions,  1 100 
memorandum  of  advertisements  in  [45] 
notices  for,  44 

appointment  of  liquidator  [255] 

dividends  to  creditors,  443 

first  meetings,  of,  230 

public  examination  of  [604] 

release  of  liquidator  of  [6825,  691] 

supervision  order,  800 

voluntary  winding-up  in  [740] 

winding-up  order,  of,  139 
Rules  of  1903  as  to,  1069 

GENERAL  MEETINGS,  427—438 
adjournment  of,  429 

affidavit  of  postage  of  notioe  of,  428  [435] 
certificate  of  postage  of  notice,  428  [436] 
chairman  of,  429 
conduct  of,  by  liquidator,  429 
copy  resolution  of,  429 
costs  of  summoning,  428 
Court's  power  to  call,  427,  428 
deputy's  authority  to  act  as  chairman  [435] 
liquidator's  power  to  summon,  428 
list  of  creditors,  &c.  at  [437] 
memoranda  as  to  [432,  436] 
memorandum  of  adjournment  of  [436] 
notices  of,  434 
order  to  call  [430] 
poll  at,  429 

provisional  liquidator  to  call,  order  for  [431] 
proxies  at,  429 

forms  of  [436] 
quorum  at,  429 

record  book,  entries  in,  as  to,  430 
report  of  result  of  [438] 
settiement  of  action,  as  to,  order  for  [438] 
voting  at,  429 
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GENERAL  ORDEBS, 

power  of  Board  of  Trade  to  make,  29 

GENERAL  FRAOTIGE, 
application  of,  16,  29 
Cotinty  Court,  of,  26 
Palatine  Court,  16,  24,  25 
Stannaxiee  Court,  of,  25 

GENERAL  PROXY, 
form  of  [436] 

"GENERAL  RULES,"  10 

GENERAL  TITLE  OP  PROCEEDINGS,  31 
building  and  industrial  societies  [32] 
County  Court  [32] 
Durliam  Palatme  Court  [81] 
Lancaster  Palatine  Court  [31] 
Stannaries  cases,  in  [82] 

GOING  CONCERN, 
sale  as,  365 

(K)ODWILL, 

Hberty  to  seU  [364] 

GROUNDS  FOR  WINDING-UP,  Hets^, 
life  assurance  company,  77 

GUARANTEE, 
companies, 

oontributories  in,  499 

nature  of,  922 
proof  in  respect  of,  469 
security  not  to  be  considered,  458 


GUARANTEE  SOCIETY, 
<MxLerto 
security 


order  to  pay  on  liquidator's  default  [258] 
ty  for  liquidator  [257] 


GUARANTOR, 

petition  by,  64 


HANDS, 

show  of,  733 


HEARING, 

petition,  of,  109 

cross-examination  at  [178] 
registrar,  before,  39 
summons,  40 

HEARSAY, 

affidavits  on,  175 

HIGH  BAILIFP, 

duties  of,  41 
service  by,  41,  186 
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HIGH  COURT, 

ap]^  from,  667  ^  fq. 

aamgriTnent  of  juriBdiotion  to  judges  of,  23 

enforomg  orders  of,  565 

general  praotioe  of,  when  followed,  29 

matters  heard  in,  37 

jnrisdiotion  of,  23 

powers  of,  vested  in  other  Oonrts,  22 

reflpstrarin,  32 

title  of  proceedings  in  [31] 

transfer  to  and  from,  575 

HOUSE  OF  LOBDS, 

order  of,  recorded  in  High  Court,  574 

HUSBAND, 

of  contributory,  501 


ILLEGAL  ASSOCIATIONS,  921 

ILLEGAL  COMPANY, 

cannot  be  wound  up  tmder  Act  of  1862  •  •  20 
more  than  twenty  members,  921 

IMPRISONMENT, 
defaulting  witness, 

private  examination,  at,  593 
public  examination,  at,  607 
enforcing  orders  by,  566,  1069 

iNABiLrrr  to  pat  debts,  49 

allegation  of,  in  petition,  69 

definition  of,  49 

evidence  of,  49,  52 

unregistered  company,  in  case  of,  953 

**  INADVERTENCE," 

filing  contract  as  to  shares,  513 

INCOME  TAX,  1084 

amount  recovered  for  misfeasance,  on,  685 
daim  for  relief  from  [496] 
priority  of,  450 

INCORPORATION, 

conclusiveness  of  certificate  of,  21 

INCUMBRANCES, 

declaration  as  to  freedom  from,  375  [377] 

inquiry  as  to  [368] 

payment  in  discharge  of  [373] 

INDEMNITY, 

proof  in  respect  of,  451 

proof  of  debt  on  [475] 

liquidator's  right  to,  277,  395,  397,  622 

INDORSEMENT, 

judgment  or  order  served,  on,  186 
BubpCBua,  on  [173] 

INDUSTRIAL  AND  BENEFIT  SOCIETIES, 
County  Court  jurisdiction,  699 
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INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 
cli88olation  of,  716 

f^eral  title  of  proceedings  in,  31  [32] 
jnrisdiotion  as  to,  716 
petition  to  wind  np,  88 
transfer  of  winding-up  of,  676 
winding-np,  jorismction  as  to,  19,  88 

INFANT, 

aoqmesoence  by,  507 
allotment  to,  507 
subscriber,  49 

INFORMATION, 

examination  to  obtain,  585 
pending  liquidations,  as  to,  309,  311 

INFORMATION  AND  BELIEF, 
afBdaTits  on,  43,  176 

INJUNCTION, 

action  restrainin|r,  280 

advertising  petition,  against,  125 

damages,  inquiry  as  to  [423] 

discharging  order  [423] 

distress  [422] 

petition,  125 

rates,  distress  for  [426] 

staying  action,  402 

when  winding-up  petition  an  abuse  of  process,  62 

INQUIRY, 

Board  of  Trade,  by,  270 

creditors,  for  [769J 

damages  where  injtmction  dissolTod  [423] 

incuimiranoes,  as  to  [368] 

INSOLVENCY, 

company's  petition  in  case  of  [80] 

evidence  of,  53 

ground  for  winding-up,  53 

Sfe  assurance  company,  of,  77 

prevention  of,  where  ground  for  petition,  68 

tests  of,  77 

Toluntary  -wmding-wp  primd  facie  evidence  of,  104 

INSOLVENT  COMPANIES, 

debts  provable  in  winding-up  of,  439 
interest  provable  in  windmg-up  of,  452 

INSPECTION, 

accountant's  assistance  in,  164 
affidavit  and  order  [168] 
books,  &o.  of  compuiy,  of,  164 

Toluntary  windii^-up,  725 

winding-up  under  supervision,  in,  798 
company,  by, 

order  for  [167] 
contributories,  by  [468] 
copies  included,  164 
de^K>6itions,  of,  34,  178 

private  examination,  at,  593,  621 
order  for  [169] 
documents,  of, 

banker,  order  against,  166 

order  for  [165] 
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mSPECmiOJil'-continutd, 

file  of  prooeedings,  of  [34]  84,  166 

orders  for  [167] 

priyilege,  168 

register  of  members,  of— after  winding-np,  926 

register  of  mortgagee,  of,  164 

sealed  entries,  opening  of,  168 

statement  of  affairs,  of,  209 

summons  for  [167] 

mSPECrOR-GENERAL  IN  COMPANIES  LIQUIDATION, 

report  to,  as  to  private  examination,  574 

INSPECTORS, 

examination  of  company,  930 

mSTALMENTS, 

call  payable  l^— order  for  [534] 
shares  payable  by — calls  on,  527 

INSURANCE, 

proofs  on  policies  of,  454,  456 
workmen's  compensation  against,  148 

INSURANCE  COMPANY, 

calls  in  winding-up  of— order  as  to,  539 
definition  of,  921 
life,  984 
winding-up  of, 

petition  for,  77 

proofe  in,  454—456 

INTEREST, 

balance  of  company's  account  with  Board  of  Trade,  1019 
calls,  on,  546 

orders  as  to  [549,  550] 
cesser  of,  452 
demand  for,  452 
distraining  for,  453 
equitable  debt,  453 
judgment  debt,  on,  453 

li^mdator  liable  to  pay,  where  money  retained,  683 
misfeasance  proceetung^, 

order  for  payment  in,  612,  624,  625  et  tsq, 
proofs  for,  452 

**  punctual "  payment  of,  453 
rate  of,  allowed,  452,  624,  625 
secured  creditors'  rights  to,  459 
varying  with  profits,  453 

INTERIM  PROVISIONAL  LIQUIDATOR,  144, 196 
duties  of,  156 
outsider  appointed,  when,  145 

INTERLOCUTORY  APPLICATION, 
affidavit  evidence  on,  175 

INTERPLEADER, 

order  on,  for  sheriff  to  withdraw,  409 

INTERPRETATION  CLAUSES,  13  #^  $eq. 

INTERPRETER, 

appointment  of  [181] 

INTERROGATION, 

liquidator,  of — as  to  accounts,  307 

INTERROGATORIES, 

private  examination  by,  585 
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INVENTOBY, 
order  aa  to,  390 

INVESTIGATION, 

Board  of  Trade,  by,  270 
ground  for  petition,  aa  to,  66 

INVESTMENT, 

balances,  of —forms  as  to  [387] 
oompnlsorr  winding-np. 

Act  of  1890..  339 
misfeasance  by  improper,  623 
snrplns  moneys,  of,  1062 

lEELAND, 

enforcing  orders  in,  940 
swearing  affidavits  in,  941 

IRREGULARITY,  36 

committee  of  inspection,  as  to,  36,  283 

Uqnidator,  as  to,  36 

not  to  invalidate  proceedings,  35 

omission  of  name,  41 

proceeding,  in,  86 

ISSUE, 

order  for  trial  of,  by  judge  [478] 
shares,  of— what  is,  612 


JOINT  STOCK  COMPANIES  ACTS, 
definition  of,  in  Act  of  1862.  .949 
winding-up  of  companies  under,  17 

JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  983 
arrangements  under,  837  it  aeq.    [And  see  Absakqskznts.] 

"JOINT  STOCK  COMPANY,"  13, 117 

JOINT  TENANCY, 

company  and  individual,  of,  1032 

JUDGE,  16 

chambras,  in, 

appeal  from,  670 

discharging  order  of,  671.    [And  see  Apfbalb.] 
Court,  in, 

appeal  from,  671  et  aeq. 

JUDGMENT, 

attendance  of  debtor  under— order  for  [670] 
clerical  mistake  in,  103 
cdlusion,  obtained  by,  463 
creditor, 

petition  by  [76] 

assigning  of  [76],  446 
debt,  proof  for,  453 

enforcing,  665.    [And  see  EnroBOXva  Obdbbs.] 
indorsement  on,  186 
interest  on,  463 
proof  on,  453 
service  of,  186 

JUDGMENT  DEBTOR, 

service  of  bankruptcy  notice  on,  898 

JUDICATURE  ACT,  1876, 

effect  of  s.  10  on  proof  of  debts,  439,  469,  466 
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JURISDICTION,  17,  21  0t  teq. 
building  sodeties^as  to,  19 
capital— having  regard  to,  22 
chartered  oompanj,  of,  18 
dab— as  to,  21 
colonial  companj,  18 
companies— over  what,  18 
companies  stmck  ofiP  the  register-'aa  to,  21 
company  with  less  than  seven  members — as  to,  21 
Comity  Conrts,  of,  27»  700 

list  of,  1088 
County  Courts  may  be  excluded  from,  21 
Court,  the,  21 

defunct  companies— as  to,  20 
dissolved  company— as  to,  20 
Durham  Palatine  Court,  of,  25 
England  and  Wales,  only  applies  to,  9 
exdusion  from,  of  Counfy  Courts,  26,  27 
general  provision  as  to,  27 
High  Court,  of,  23 
illegal  company — as  to,  20 

industrial  and  provident  sodeties— as  to,  19,  24,  88 
inferior  Courts— ^to  have  power  of  High  Court,  22 
Lancaster  Palatine  Court,  of,  24 
life  assurance  companies,  as  to,  19 
limits  of,  27,  28 

outside  winding-up— over  persons,  27,  28 
over  what  companies,  17  et  seq. 
railway  company,  as  to,  20 
savings  banks,  as  to,  19 
security  for  costs  by  person  out  of,  88 
service  out  of,  186,  187 
Stannaries  Court,  of,  23,  26,  26 
trade  union,  as  to,  20 
unregistered  companies,  60,  62 
what  Courts  have,  22,  23 
winding-up  judge,  of,  28 
wrong  Court,  validity  of  order,  27 

JUST  AND  EQUITABLE, 
oircnmstanoes  to  be  stated,  69 
ground  for  winding*up,  47*  48,  52  et  tsq, 
no  ground  where  merely  losing  concern,  68 


KING'S  BENCH  DIVISION, 
liberty  to  continue  action  [416] 
staying  action  [408] 
tnuQsfer  of  action  [582] 

KING'S  PRINTERS,  1100 

KING'S  TAXES,  493,  1084 


LABOURER  (or  Workman), 

preferential  payments  to,  498  et  Mf • 
proof  by,  493,  494 
form  of  [472] 

LANCASTER  PALATINE  COURT, 

appeals  from,  681 
enforcing  orders  in,  87 
greneral  practice  in,  16 
jurisdiction  of,  24 
petition  to  [86] 
title  of  proceedings  [31] 
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LANDLORD,  420  et  teq. 

aoquiesoenoe  in  liquidator's  poesession,  420 
apportioziineQt  of  rent,  420 

dimiages,  liberty  to  prove  for,  on  aooepting  surrender  [426] 
distress  by, 

deliverj  of  g^oods  taken  in,  order  for  [422] 

injonotions  against,  420,  421  [422] 

inquiry  as  to  damages  on  disdnarging  [423] 
order  discharging  [423] 

liberty  for  [424] 

Preferential  Payments  Aot,  effect  of,  421,  422 

sub-lessee,  where  company,  420 
future  rent, 

fund  set  apart  for,  421 

proof  for,  421 
injunction  against, 

distress,  as  to  (see  above) 

order  continuing  [422] 
liberty  for,  to  ^rove,  on  surrender  [426] 
liberty  for  official  liquidator  to  pay  rent  to  [424] 
liberty  to  retake  possession  [425] 
liquidator's  duties  as  to,  277 
petition  by,  64 

possession  to,  order  to  g^ve  [424]  and  note 
Preferential,  &c.  Act,  1888,  how  affected  by,  421,  422,  493 
proceedings  by,  against  company,  ^IZ  et  teq,    [And  see  Distbbbs.] 
proof  for  damages  by,  on  surrender — order  [426] 
proof  for  rent,  420,  421 
re-entry  by,  leave  for,  420  [424—426] 
rent  payable  in  advance,  421 
rent  to,  order  to  pay,  or  g^ve  possession  [425] 
restrained,  420,  421 
secured  creditor,  in  what  oases,  458 
set-off  by,  469 

surrender,  liberty  to  prove  for  damages  on  accepting  [426] 
winding-up  order,  not  entitled  to,  as  to  future  rent,  64 

LAND  TAX, 

priority  of,  493 

LAND  TRANSFER  ACT  AND  RULES,  12,  138,  362 

LEASE, 

leave  for  liquidator  to  grant,  391 

order  confirming  contract  to  g^rant  [391] 

proving  for  liabilities  under,  421 

sanction  of  grant  under  Joint  Stock  Companies  Arrangement  Act, 

391 
setting  aude  funds  to  meet  liabilities,  421 

LEASEHOLDS, 

oontraot  as  to,  order  confirming  [391] 

last  day  of  term,  order  as  to  [372] 

liquidator's  duties  as  to,  277 

renewal  of,  liberty  to  liquidator  to  obtain  [389] 

sale  of,  liberty  for  [3657 

taking  possession  of,  279,  762 

LEAVE  OF  ABSENCE, 
oommitteeman,  to  [287] 

LEGAL  PERSONAL  REPRESENTATIVES, 
call  on,  order  for  [585] 
shareholder,  of,  500,  502  [538] 
transfer  of  shares,  925 
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LEGAL  PROCEEDINGS, 

bankruptcy— liberty  to  prore  in  [897],  S98  [398] 
oommencing  and  continning, 

application  to  official  reoeiTer  as  to  [896] 

arbitration — liberty  as  to  [399] 

bills  of  exchange— liberty  as  to  [395] 

calls— liberty  to  sue  for,  in  America  [396] 

committee's  resolution  sanctioning  [394] 

compromise  of— sanction  to  [894]  and  note 

costs  of,  393 

defending  action— liberty  for  [897] 

liber^  to  proceed  in  bankruptcy  [398] 

liquidator's  costs,  393 

muf  easanoe  proceedings- liberty  as  to  j[396] 

moneys  paid  after  ccmunencement  of  wmding-up— liberty  to  sue 
for  [3991  ^^ 

provisional  liquidator,  by,  393 

rent— liberty  to  sue  for  [396] 

sanction  required  to,  380 

security  for  costs— leave  to  give  [401] 

summons  for  [394] 

trial,  leave  to  proceed  to  [396] 

unregistered  company,  bankruptcy  proceedings  by  liquidator  of 
liquidating  company  against,  398 

using  liquidator's  name  in,  398 
company,  against,  413,  414 

affidavit  supporting  application  [416] 

costs  of,  414 

counterclaim- liberty  to  deliver  [418] 

debenture  actions,  413,  416 

discontinuance  of,  414 

execution— liberty  to  proceed  with  [418] 

executions,  &o.  void,  413 

King's  Bench  Division  action— liberty  as  to  [416]  and  notes 

leave  required  for,  413 

limited  leave  [417] 

Scotch  prooeeoings- liberty  as  to  [^419] 

Scotland — arrestment  proceedings  in,  414 
creditors  and  oontributories — Cleave  to  sue,  393 
restraining  and  staying,  402  $t  teq. 

affidavit  in  support  of  ap|»lioation  [406] 

after  presentation  of  petition,  402,  403 

applicationB  for,  403 

executions,  403,  413 

foreign  Courts,  in,  408 
order  for  [412] 

garnishee  order,  406 

inferior  Courts,  in,  403 

injunctions  as  to,  402,  403 
County  Court  [406,  407] 

notice  of  motion  for  [406] 

orders  for  [406  et  seqT] 

property  abroad,  where,  406 

secured  creditor,  b^,  406 

sheriff,  orders  against  [407  et  m^.] 

ship,  against  [412] 

transfers  of,  404 

[And  see  T&anbfsb.] 

windung-np  order,  after,  403 
sanction  of  Court  or  committee  or  official  receiver,  when,  393 

by  third  parties  in  name  of  company  or  liquidator,  277 

LENDING  MONEY,  order  giving  liberty  for  [368] 

LESSOR, 

distress  and  re-entry  by,  420  et  teq, 
liberty  for  [424,  426] 

[And  see  Landlords.] 
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LETTERS  OP  ADMINISTRATION, 
liquidator  taking  out,  269,  669 

LTABILITY, 

oompromise  of,  640,  641 
oontribatories,  of, 

extent  of,  498  et  aeq,,  510.    [And  see  CoRTBiBnTOBZES.] 
meaning  of  the  word,  440 
proof  in  reepeot  of,  439  0i  $eq, 

LIBEL, 

cironlar,  when  prinleg^ed,  71 
restraining,  71 

LIBERTY, 

apply,  to,  in  supervision  prooeedings,  796 

olause  in  order  [802] 
attend  prooeedinKS, 

creditors  and  oontributoriee,  to,  193  [194] 

debentore  holders,  to,  in  winding-up  [194] 
liquidator,  to,  to  do  various  thingps,  380  et  teq.   [And  see  Liouxdatob.] 
misfeasanoe  proceedings,  to  take  [622] 
special  manager,  to  apply  for  appointment  of  [149] 
sue  and  proo^  against  company,  413  ^  teq,    [And  see  Lbqal  Pbo- 

OBSDINaS.] 

LIEN, 

abandonment  of,  by  taking  security,  351 
books  and  documents  of  company,  on,  350,  585 
costs,  for, 

official  receiver,  of,  197,  271 
solicitor,  of,  351 
delivery  of  books  and  property,  to  be  regarded  on  application  for,  351 
official  receiver,  of,  197,  271 
on  shares,  company's  secured  creditor  as  to,  398 
production  subject  to,  351 
regfisters  of  members  and  mortgages,  on,  351 
rdease  from,  on  sale  to  new  company,  377 


:f 


ship,  on,  order  giving  effect  to  [412 

LIFE  ASSURANCE  COMPANIES, 
Acts,  984  et  seq. 
Act  of  1870..  984 
Acts  of  1871-72.. 996 
fiat  aa  to  petition  against  [77] 
grounds  for  winding-up,  77,  987 
msolvenoy  of,  65,  77 
jurisdiction  as  to,  19 
petition  by  policy-holder  [77] 
proofs  on  policies,  &c.  in,  454 
reduction  of  contracts,  987 
subsidiary,  as  to  winding-up,  997 
valuation  of  annuities,  &o.,  454 
winding-up,  19 

LIMITATION, 
statutes  of,  453 

misfeasance,  in,  619 
proof  of  debts,  453 

LIMITED, 

omission  of  word  from  name,  978 

«*  LIMITED  COMPANY,"  13 

LIMITED  LIABILrrr, 
the  several  modes,  922 
unlimited  company  reg^tering  to  obtain,  949 
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LIMIT  OF  LIABILITT, 
the  several  modeB,  922 

LIQUIDATION, 

continuing  more  than  a  year,  statement  by  liquidator  as  to,  308  H  $cq, 
persons  employed  in,  remtmention  of,  380 

LIQUIDATION  ACCOUNT,  833 
payments  in  and  out,  336  et  teq, 

LIQUIDATOB, 

abroad— liberty  to  go,  381 

accounts  of,  297  0t  aeq,^  307.    [And  see  Aooomras.] 

affidavits  verifying  [306,  317] 

committee  of  inspection,  to,  297  et  teq. 

official  receiver's  duties  as  to,  198 

realization  of  assets,  on,  298 

report  on,  in  case  of  resignation,  &o.,  683 

report  to  accompany  [304] 

s.  16  of  1890,  under,  308  et  sea.  [And  see  Umdibtbibutbd  Assan.] 
action  abroad,  liberty  to  defend  [397] 
actions  and  proceedings  by,  393  et  teq. 
actions  defending,  277,  397 
administration — taking  out  by,  269 
appeal  as  to  costs  by,  683 
appeals  from,  272,  669.    [And  see  Afpbals.] 
appointment  of,  249  et  teq.,  267,  926 

advertisement  of,  260  [266] 

ny  order  for  Board  of  Trade,  260 
Bctive,  where,  36 

duty  of  official  receiver  on,  197,  270 

after,  creditora  and  contributories,  249 

Gaeette  notice,  260  [266] 

new  liquidator,  260  [261] 

notice  to  registrar  of  joint  stock  companies,  266  [266] 

official  receiver's  duties  on,  197,  270 

orders  for,  262,  263 

official  receiver  with  outsider  [263^ 

official  receiver  with  committee  of  mspeotion  [262,  264] 

proceedings  on  fresh,  683 — 686 

resdssion  of  [264] 

rules  as  to,  1060 
assets  unclaimed,  310 
attendance  by,  in  chambers,  &o.,  193,  261 

by  solicitor,  193,  261 
audit  of  accounts  of,  by  Board  of  Trade,  301 
banking  account  of,  273,  333 

[And  see  Bakxzno  Aoooust.] 
bankruptcy,  liberty  to  prove  or  proceed  in,  397,  398,  and  notes 
bankruptcy' notice,  398 
bankrupt!^,  proceedings  by,  271,  398 
bills  and  noteB — ^liberty  to  sue  on,  396 

powere  as  to,  269,  379 
Board  of  Trade's  control  over,  270,  307 
Board  of  Trade,  directions  to,  270,  273 
books  kept  by,  271,  273,  347 

delivery  upon  release,  &o.,  348,  688 
borrowing  by,  273,  269  [366  et  m^.J 

[And  see  BoBBOwnro.] 
business  of  company,  carrying  on,  269,  273,  341  et  seq. 

[And  see  Cabbtino  on  Busikebs.] 
caUsV,  268,  273,  626 

powen  as  to,  626 

sue  for,  in  America,  liberty  to  [396] 
[And  see  Calls.] 
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carrying  on  business,  269,  273,  341 

abroad,  liberty  for  [343  et  aeq."] 

sanction  for,  341,  342 

[And  see  OABBTiNa  on  Bttbinbss.] 
cash  book  of  [299]  and  notes 
chairman  of  committee  of  inspection,  286 
cheques  of,  335 

collection  of  assets  by,  268,  273 
committee  of  inspection, 

acting  under,  273 

aodng  with,  260,  261 

advertisement  of  appointment  [266] 

control  by,  270 

directions,  276 

duties  to,  266 

o£Bcial  receiver  as,  appHoation  to  sue  [396] 

orders  of  appointment  [262,  263,  264] 
company's  name,  acting  in,  269 
compromises,  274 
contributories,  bankruptcy  and  inaolvency,  269 

directions,  276 
control  over,  270 
costs  of,  274 

appeal  on,  674 

Utigation  of,  277,  278,  397,  660 

peroonal  liability  in  respect  of,  277,  278,  397,  660 

position  as  to,  278 
Court's  directions  to,  266,  274,  276 

obtaining,  276 
creditors— duties  as  to,  267,  274,  276 
death  of,  260,  683 
debentures— duties  as  to,  274,  460 
debtors,  order  to  sue  [396] 
debts,  when  due  to,  669 
delegation  of  Court's  powers  to,  268 
delivery  of  property  to,  347,  363  et  $eq. 

notice,  commit  for  non-  [349] 

notice,  requiring  [349] 

[And  see  Dbliveet  ov  Books  and  otebb  Pbopbbtt.] 
detention  of  money  by,  333 
directions  to,  266,  276 

application  for  official  receiver  [289] 
disbursements  by,  priority  of,  663 
discovery  of  documents  by,  168 
discovei^  ag^ainst,  276 
dissolution  of  company,  duties  as  to,  692 
dividends,  payment,  276 
duties,  impartiality,  264,  266 
duties  of,  generally,  264,  266 
empowering  one  to  act,  379 
enforcing  (»ders  for  pavment  to,  666  et  seq, 
examination  of,  on  oath,  307 
extension  of  powers,  of,  in  Act  of  1890.  .268 
failure  by,  to  ^ve  or  keep  up  security,  268,  684 
file  of  proceedings— examination  of ;  duty,  276 
filing  proofs  by,  448 
filling  up  vacancies  in  oiBce  of,  683 
first  meetings,  determination  of,  as  to  liquidator,  262 
fresh  appointment  of — proceedings  on,  683 
impartiality  by,  required,  264 
information  by  officnal  receiver,  276 
information  by,  to  official  receiver,  276,  307 
interest  payable  by,  for  retaining  money,  683 
interference  with  possession  of  property  by,  279 
interrogation  of ,  as  to  aoconntB,  307 

P.  4  F 
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investment,  Act  of  1890.  .339 

irreflrolarily  in  appointment  of,  36 

lanflorda—daty  to,  277 

leaseholds— dnties  as  to,  277 

leg^l  proceedings  in  his  name,  393 

lending  hj — ^litotj  for  [368} 

liabili^  to  solicitor,  260 

liberty  to  sue,  order  giving  [394J 

liqaidation  account,  unclaimed  funds,  ftc.  to  be  paid  to,  310 

list  of  contributories— duties  as  to,  502,  616 

litigation, 

costs  of,  277 

duties  as  to,  277 
local  investigation  of  books  o^  307 
manager  abroad,  liberty  to  appoint  [381] 
meaning  of  *' liquidator,"  16 
meetings  (called  by),  270 

power  to  summon,  427 — 429 
miscellaneous  authorities  to,  380  et  $$q, 
misfeasance  by,  612 

misfeasance  by  other  persons — duties  as  to,  278 
money  xmder  control  of,  310 
money  into  Court,  liberty  to  sue  [394] 
more  than  one  appointed,  936 
oaths — power  to  administer,  442 
office  copy  supplied  to,  44 
officer  of  Court,  is,  264,  266 
official  receiver, 

accounting  to  liquidator,  299 

actinfir  as,  196,  206,  249—261 
during  vacancies,  196,  683 

duties  to,  270 

information  to,  276 
from,  197 

notice  to  [266] 
order  to  defend  action  [397]  and  note 
payment  into  company^s  liquidation  account,  295 
person  unfit,  68 
position,  264 
possession  of,  269,  279 

from  official  receiver,  197,  348 
powers  and  duties,  267 

where  two  or  more,  280 
powers  of,  264,  380,  936 
preliminarr  steps  by,  272 
procedure  in  accounting  to,  298 

trading  account  for,  300 
proceedings,  bringing  and  defending,  277 
proceedings  by,  on  behalf  of  company,  272,  277 

against  company,  defence  of,  269 

costs  of,  277 
proceedings  by  third  parties  in  name  of,  277 
profits  to,  forbidden,  342 
promissory  notes — powers  as  to,  379 
proof  in  bankruptcy  by,  600,  601 
proof  of  debt  from  another  liquidating  company  [472] 
proofs  to  be  delivered  to,  by  official  receiver,  442 
provisional,  144  ^  $eq,    [Ajid  see  FsovisioirAL  Liquidatob.] 

appointment  of,  249,  260 
provisions  of  Act  of  1890  as  to,  249,  260 
public  examination^duties  at,  276 
purchase  of  company's  property  by,  283,  361 
rates  and  taxes,  279 
receiver — is  in  position  of,  269,  347 
receiver  in  deb^ture  action — ^when  appointed  as,  465 
record  book  of,  271 
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reetifioation  of  register  hy,  268 

release  of,  683,  687  6t  aeq,^  and  forms.    [And  see  Rexjusb.] 

fonn  of  [690]  et  teq, 

statement  to  accompany  [489] 
removal  of,  250,  268,  683  et  seq.^  986 

appeal  from  order,  685 

application  for,  684 

Board  of  Trade,  by,  684 

Court's  power  as  to,  684 

deUvery  of  books  on,  688 

failmre  to  give  or  keep  np  seomity  for,  684 

grounds  for,  688,  684 

official  receivers,  dnties  of,  on,  207 

order  for  [686],  686 

release  operates  as,  683 

report  on  accounts,  683  ^ 

retention  of  money  Isy^  improperly,  688 

summons  for,  684 

order  for  substituted  service  [686] 

vesting  order  on  [686] 

voluntary  winding-up,  in,  788  [788— 790] 
remuneration  of,  292  et  eeq,,  936.    [And  see  BmnnrEBAXioir.] 

committee  of  inspection's  resolution  as  to,  289 

bow  assessed,  292 

priority  of,  294,  296,  661,  663 

rules  as  to,  293,  1060 

supervision  cases,  in,  812  et  teq.y  and  forms, 
rent,  liberty  to  bring  action  for  [396] 

liability  for,  277,  420,  422 
report  on  accounts  of,  in  case  of  resignation,  &c.,  683 
request  oi  Board  of  Trade  as  to  undistributed  assets  [319] 
rescinding  appointment  of  [264] 
resignation  of,  260,  271,  683,  936 

report  on  accounts,  683 

rules  as  to,  1061 
restraining  actions,  280 
retention  of  money  by — ^removal  for,  688 
sale  of  company's  property  by,  269,  361.    [And  see  Sales.] 

liquidator  cannot  purobase,  361 
concurrence  [366]  et  teq, 
sanction  of  Court  to  powers  of,  879,  986  et  teq, 

special  order  as  to,  937 

summons  for  [380] 
seal  379 

sect!  16  of  Act  of  1890,  forms  [814]  et  teq. 
secured  creditors—duty  as  to,  266 
securities  reconiition,  266 
security  of,  267,  267.    [And  see  Skjubitt.] 

certificate,  268 

failure  to  give  or  keep  up,  268,  684 

giving,  267 

reduction  order  for  [268] 

rules  of  1903..  1060 
settlement  of  list  of  contributories,  by,  602 
solicitor  of— appointment  of,   260  et  teq,y  and  forms.    [And  see 

SOMOITOB.] 

solicitor,  responsibility  to,  for  costs,  260 

appointinent  sanction  [260] 
special  bank  account  of,  333 
speculative  trading  by,  341 
statement  of,  for  Ke^pstrar  of  Joint  Stock  Companies,  308 

Board  of  Trade  order  for,  809 

form  of  [314] 

new  Rules  as  to,  310 
stationery  expenses,  294 

4f2 
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statatoiy  daty,  negleot,  694 
style  of,  249,  267,  985 

when  official  reoeirer,  249,  251,  936 
smnmaiy  of  accounts,  306 
snmmons,  first  meetings  reports  [251] 

for  him  to  sue  [894] 

to  fix,  295 
surcharges  against,  384 
trading,  aooount  of,  298 

aaditor's  ap][k>intinent  [2901 

under  sect.  15  of  1890.  .[817] 
trial,  liberty  to  proceed  to  [396] 
trustee— how  far,  266,  280 
two  or  more,  280 

unregistered  company,  bankniptoy  proceedings  by,  398 
yacandes  in  office  of,  688,  936 

filling  np,  683 

official  receiver  acts  during,  683 
Tarj^ing  list  of  contributories — powers  as  to,  508 
Testing  order  in,  281 

voluntary  winding-up,  in.    [See  Volxthtabt  WzHBnra-UP.] 
what  Acts  require  sanction  of  Court,  Jko,,  380 
Workmen's  Compensation  Act,  liability  imder,  306 

LIST, 

appearances,  of  [108] 

contributories,  502  $t  teq,  [514],  937, 938.    [And  see  CoaTBiBUTO: 

creditors  or  contributories  at  every  meeting  [437] 

debts,  of  (voluntary  winding-up)  [766] 

dividends,  of  (s.  15)  [318] 

division  liists  of  creditors  and  contributories  [246] 

motions,  of,  37 

proofs,  of,  442 

liquidator's  monthly  [476] 

tendered,  to  be  filed  under  r.  116. . [476] 
supplemental  [521] 

supervision  proceedings,  in  [830] 

voluntary  liquidation,  in,  722 

LTTERABY  AND  SCIENTIFIC  INSTITUTIONS, 
winding-up  of,  21 

LmaATION, 

liquidator,  by,  277,  897 
costs  of,  650 
duties  as  to,  277 

LIVERPOOL  PALATINE  DISTRICT,  24 

LOCAL  INVESTIGATION, 

liquidator's  books,  of,  270,  307 

LOCAL  NEWSPAPER, 
advertisement  in,  46 
notice  to, 

pubUo  examination,  of  [604] 
winding-up  order  [140 J 

LOCAL  RATES, 
priority  of,  498 

LODGING  PROOFS,  442,  454 
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LONDON  GAZETTE, 

memorandum  of,  adTertisement  or  gazetting  [45] 

filing,  46 
regazettmg,  46 
tabular  forms,  44 

[See  Gazbitb.] 

LORD  GHANCELLOB, 
transfer  hy^ 

actions,  of,  681 

notice  of  motion  for  [683],  and  note 
order  for  [684] 
winding-np  proceedings,  of,  677 

LOST  DOCUMENT, 

affidayit  as  to  [476,  476] 
indemnity  as  to  [476] 


MACHINERY, 

Hberty  to  seU  [366] 

MAJORITY, 

debenture  holders,  of,  powers  of,  462 
extraordinary  reeolntion,  for,  941 
meetings  of  creditors  and  contributories,  427  et  $eq. 
special  resolution,  for,  728 

MANAGER, 

(abroad)  appointment  of,  liberty  for  [381] 

bill  of,  380.    [And  see  Costs.] 

certifioate  as  to  remuneration  of,  666 

oontinning,  liberty  as  to  [387] 

misfeasance  by,  612 

proofs  by,  457 

reoeiyer  and,  in  debenture  action,  465 

specdal,  168  et  $eq,    [And  see  Sfbcoal  Manaqbb.] 

MANCHESTER, 

district  refri^try,  87, 1070 
palatine  district,  24 

MARINE  INSURANCES, 
proofs  on,  456 

MARRIED  WOMAN, 

calls  on,  order  enforcing  [639] 

contribntoriee,  of,  501 

receirer  of  separate  property  of,  667 

MATTERS,  ,      , 

what  may  be  heard  in  Court  and  chambers,  87 

MEETINGS.    [And  see  Fibst  Mestinos  and  GbhhbjU.  Mbbiimgs.] 
committee  m.  inspection,  of,  249 
company,  of, 

directed  by  the  Court,  109,  427 

voluntary  winding-up,  to  pass  resolution  for,  731  et  seq, 
contributories  of. 

Court  may  direct,  427 

liquidator  summoning,  427 

order  for  [431] 
creditors,  of. 

Court  may  order,  427 

liquidator  summoniog,  427 

order  for  [430] 
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debenture  holdets,  of,  order  for  [388] 

first,  230  $t  seq, 

general,  provisions  of  Table  A.,  958 

liquidator's  power  to  call,  428 

proxj,  486 

roles  as  to,  428 

statator7,  under  Act  of  1900. .  1037 

time  for  holding  first,  230 

in  Toluntary  'winding-np,  724  . 

in  yolnntary  winding-np  under  supervision,  824 

[See  also  AsBANOiaasaTS  and  CaxPAJxiBa  Act  of  1870.] 

jfP)M!BER, 

companj,  of —proofs  by,  446 

debt  due  by  company  to,  in  that  dharaoter,  445 

definition  of,  500 

less  than  seven,  49 

liabiHty  of,  498,  927 

«  past  member,"  499 

"  present  member,"  499 

reduction  to  less  than  seven,  49 

register  of,  925 

who  is  a,  500,  925 

MEMORANDUM, 

adjournment  of  first  meeting,  of  [245] 

advertisements  of  r235] 

association,  of.    [Bee  Mexokindttx  of  Absooiation.] 

Companies  Act,  1898,  under,  512,  563 

geuOTal  meetings,  of  [432] 

petition,  of,  72 

MEMORANDUM  OP  ASSOCIATION, 
requirements  of  Act  of  1862 .  .922 
signing,  efiPect  of,  500,  506 

METROPOLITAN  COUNTY  COURTS, 
excluded  from  jurisdiction,  700 

MINUTES, 

committee  of  inspection,  of,  233 
general  meeting,  at,  430 
official  receivers  duties  as  to,  204 
proceedings  of  general  meetings,  of,  932 

MISAPPLICATION  OF  FUNDS, 

nusfeasanoe  by,  612 

MISCELLANEOUS  AUTHORITIES  TO  LIQUIDATOR,  880 

[And  see  Liqitidatob.] 

MISFEASANCE,  612—633 
application — ^how  made,  619 
attending  proceedings, 
summons  for  [623] 
auditor— when  officer  of  company,  618 
bankruptcy  proceedings,  after,  633 

bogus  creoitor— order  to  pay  amount  received  through  [631] 
bonus  to  director,  615 

borrowing  monev  to  commence  proceedings — ^liberty  for  [359] 
compromise  of  claims  for — order  [648] 
contributory  may  proceed  for,  612 
copy  affidavit,  &c.,  620 
costs,  621 
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'MISFEASANCE— continued. 
creditor  may  proceed  for,  612 
criminal  liability  immaterial,  612 
declaration  of  liability,  620 
delay— when  proceedmgs  barred  by,  619 
delujsiye  balance-sheets,  by,  614 

depositions  at  public  examination,  cross-examination  on,  620 
direction  of  Court  as  to  prooeedings  for,  613 
director,  bv,  612 

fees  of,  improperly  paid — order  [624] 

order  against  [624,  631] 

proceedings  against,  617 
discretion — bjr  absence  oif,  618 
disregard  of  myestment  clauses,  by,  616 
diyidends  paid  out  of  capital,  614 

order  [624,  626] 

saying  of  directors*  rights  against  shareholders,  &c.,  614 
enforcing  orders  in  proceedings  for,  566 

bankmptcy,  in,  1027 
eridence  in  support  of  proceedings  for,  617 

depositions  at  pubUc  examination,  620 

executor — ^proceedingB  agpainst,  613 
formation  of  company,  in,  612 
fraud  need  not  be  shown,  613 
fraudulent  preference,  by,  629 

order  [628] 
fully  paid  shares  receiyed  from  yendor,  615 
High  Court — applications  in,  619 
income  tax  not  deductible  from  amount  to  be  paid,  625 
interest  ordered  to  be  paid,  612 
leaye  to  proceed  for — summons  and  order  [622] 
liability  for,  under  Act,  613 
liber^  to  liquidator  to  take  proceedings  [396] 
liquidator,  by,  612 
liquidator's  duties  as  to,  278 

liquidator's  duties,  compulsory  winding-up,  in,  278 
liquidator  may  proceed  for,  612 
loss  to  company  to  be  shown,  613 
manager,  by,  612 

order  against  [624] 
misapplying  funds,  by,  619 

« money  or  property  of  the  company" — what  are,  614 
motion — when  proceedings  by,  620 
negligence — ^when  is,  617 
new  rights  in  respect  of,  not  given  by  Act,  618 
nonfeasance  is  not  always,  618 
officers  of  company,  by,  612 

who  are,  618 
official  receiyer, 

duties  as  to,  207 

proceedings  in  respect  of,  619 

report  as  to,  619 

use  of  name  of,  in  proceedings  by  other  persons,  613 
orders  in  proceedings  for  [623  $t  seq.j 
preluninary  expenses,  616,  627 

order  [623] 
premiums  ordered  to  be  repaid  [626] 
presents  to  directors,  616 
priyate  examination — use  of,  620 
proceedings, 

costs— security  for,  633 
orders  as  to  [633] 

proceedings,  loan,  liberty  to  raise  [359] 
rules  of  1903..  1052 
promoter,  by,  612,  613 

secret  benefits,  616 
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qualification  shares — reoeipt  of^  615 

order  to  repay  amount  of  [624] 
register  under  Act  of  1862 . .  928 
reports  as  to,  619,  622 
secret  benefits — ^receipt  of,  616 
security  for  costs,  orders  as  to,  619  [633]  743 
solicitor  not  generaUy  officer  of  company,  618 
Statute  of  Limitations  as  to,  619 

statutory  proyisions  as  to  (1862  and  1890),  compared,  612,  613 
summons  for,  619 

claim  for  declaration  In,  620 

form  of  [622] 

leave  to  proceed,  for  [622] 

liberty  to  attend  proceedings,  for  [623] 

nature  of,  623 
supervision  oilier— proceedings  after,  612 
trafficking  in  right  to  proceed  for,  621 
trausfer  of  proceedings  for,  575 
ultra  vires  acts,  by,  617 
voluntary  l^uidation,  785 
voluntary  winding-up— proceedings  in,  612,  741 

MISKEPRESENTATION, 

not  ground  for  winding-up,  68 

MONEY, 

undue  detention  of,  by  liquidator,  1017 

MONET  ORDERS, 

dividends  payaUe  by,  485 

MORTGAGEES, 

compromise  with— order  for  [647]  841 

concurrence  in  sale  by— order  for  [366] 

leave  to  sell  with  consent  of  [367] 

orders  for  payment  of  [491] 

proof  by,  463 

release  of  equity  to— order  for  [4921 

right  to  sue  to  enforce  securities,  459 

MORTGAGES, 

actions  to  ^orce,  liberty  to  bring  or  proceed,  459 

transfer  to  winding-up  judge,  465 
liquidator*s  duties  as  to  property  subject  to,  279 
mortgage  debentures,  463  et  teq, 
payment  ofiP,  order  for  [491] 

X'  ter  to  be  kept  by  company,  462 
Be  of  equity  of  redemption  under,  order  for  [492] 
sale  under,  liberty  for  [366] 
uncalled  capital,  466 

MOTIONS, 

affidavit  evidence  on,  175 
•   application,  when  made  by,  37 
list  of,  37 
notice  of, 

copy  for  judge,  and  listing,  37 

form  of,  37 
under  s.  15  of  1890.. 322 
voluntary  winding-up  [742] 

MUTUAL  CREDIT,  466 
[And  see  Sbt-off.] 
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NAME  OF  COMPANY, 

ohan^,  923 

identitj,  when  prohibited,  924 

liberty  to  third  party  to  proceed  in,  277 

pablioation,  928 

restoration  of,  696  et  teq, 

[See  Bestosation  of  Naxb.] 
aeiJ,  to  be  engraved  on,  928 
striking  name  ofiP  register,  696 

NEGLIGENCE, 

misfeasanoe  by,  617 

NEGOTIABLE  INSTRUMENT, 
proof  in  respect  of,  441 

NEW  COMPANY, 

liberty  to  liquidator  to  pay  formation  expenses  [390] 
release  from  lien  on  sale  to  [377] 
schemes  for  transfer  to,  838  [862  et  teq,"] 

NEW  LIQUIDATOR,  683 

NEWSPAPER, 

comments  in,  71 

sale  of,  liberty  for  [368] 

NON-COMMENCEMENT  OF  BUSINESS, 

gronnd  for  petition,  48 

NON-FEASANCE, 

not  in  all  cases  misfeasance,  618 

NOTARIAL  CHARGES, 
proof  in  respect  of,  447 

NOTES. 

bank,  proof  in  respect  of,  447 
Connty  Conrt  judge,  of,  674 
public  examination,  at,  596 
shorthand  writer  [609] 

NOTICE, 

adjourned  first  meeting,  of  [246] 
admission  or  rejection  of  proof,  443  ^ 
admit,  to  [474] 
affidavits,  filing, 

on  petition,  98 

on  summons,  177 
appeal,  of,  673  [676] 

official  receiver,  from  [667] 
[And  see  Afpbaxs.] 
appearances,  of, 

originating  summons,  on  [745] 

^tion,  on  [90],  91,  100 
appomtment,  of, 

consider  determinationB  at  first  meeting,  to  [252] 

hearing  of  orifipnating  summons,  for  [743] 

liquidator,  of  [255] 

settle  list  of  contributories  [515] 
attend,  to,  before  examiner  or  registrar  [171] 
Board  of  Trade,  to, 

cheques  required,  that  [337] 

dividends  to  creditors,  as  to,  484 

first  meetmgs,  234  [235] 

transfer  of  winding-up  proceedings  [579] 

winding-up  order,  of,  137 
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oaO,  of  [529] 

mfiflihing  to  sanotaon,  of  [529] 

Tolmitiuy  winding-up,  in  [778] 
company,  b^,  anthentioataon,  931 
contributones, 

appointment  to  aetUe  list  of  [515] 

committee  meeting  to  sanction  calls,  <rf  [528] 

final  settlement  of  list,  of  [519] 

first  meeting,  of,  234  [236J  et  »eq. 
creditors,  to, 

dlTidends,  as  to,  444,  483  tt  »eq, 

admission  or  rejection  of  proofs,  474 
appeal,  of,  after  notice  of  intended  diyidend,  474 
fresh,  where  declaration  postponed,  474 
intention  to  declare,  474 

first  meeting,  of,  234  [235] 
dellTery  of  (books  and  other  property),  as  to,  348 
diBsolution  of  company,  of,  692 
filing,  of,  33 
first  meetingB,  of,  234,  235 

certificate  of  postage  of  [244] 
farther  eridence  reqnind  as  to  proof  of  debt  [475] 
Oauite,  for  [45] 

appointment  of  liqoidator  [255] 

Board  of  Trade's  dnties,  as  to,  45 

tabular  forms,  44 

winding-up  order,  of,  137,  139 
general  meeting,  as  to  [342] 
intention  to  appear  on  petition  [ 
intention  to  declare  dividend,  483 
liquidator's  appointment,  of,  for  OazetU  [255] 
liquidator,  to,  by  official  reoeiTer  [256] 
meeting,  of  [342] 
motion,  of  [36] 

rules  and  practice,  directions,  37 
official  receiver,  by, 

winding-up  order  [131] 
order  sanctioning  call,  with  [535] 
pay  or  deliver  property  to  liquidator,  to  [349] 
petition  presentation,  advertisement  [89] 
produce,  to  [183,  184] 
proof  to  complete  [473] 
prove  debt,  to  [473] 
public  examination,  as  to  [601]  $t  teq, 
Begistrar  of  Joint  Stock  Companies,  to, 

liquidator's  appointment,  of  [256] 
rejection  of  proof,  of  [474] 
release,  application  for  [691] 
removal  of.  official  receiver,  683 
resolution  for  voluntary  winding-up  [740] 
sealing  of,  41 
service  of,  41 

company,  on,  931 
County  Court,  in,  41 
post,  br,  41,  186 
settle  list  of  conlributories,  to, 

service  of,  out  of  jurisdiction,  187 
statement  of  affairs,  to  submit  [211] 
summoning  meetingfs,  427 
Table  A.,  provisions  of,  903 
taxation  of  costs,  as  to  [662] 
transfer  of  winding-up,  as  to,  577 
voluntary  winding-up,  in, 

final  meeting  as  to  [791] 
-winding-up  order,  of  [131] 
witness,  to,  to  attend  [173J 
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NUHBEBS, 

distmotiye,  prooeedings  to  bear,  81 
treiiBfer)  on,  575 


OATH, 

Uqoidator's  power  to  admmister  (proof  of  debts),  442 
omcial  reoeiTer*B  power,  203, 441 

OBJECTS, 

memorandum  to  speoify',  922 

OFFICE  COPIES, 

affidavits,  176 
application  ifor  [44] 
cnar^  for,  44 

contributory,  required  bj,  176 
creditor,  required  by,  176 
depositions,  of,  176 
liquidator,  requiied  by,  176 
persons  entitled  to,  44 
registrar  to  supplj,  44 
requirements  as  to,  44 
sealing  of,  44 

OFFICE  OF  COMPANY, 

liberty  to  liquidator  to  change  [388] 
service  of  petition  at,  92 
situation  of,  928 
wberenone,  18 

OFFICER  OF  COMPANY, 
dcliveiT  of  properiy  by,  347 

order  for  pSl] 
inspection  of  me  by,  166 
misfeasance  by,  612,  618  et  ieq, 
private  examination  of,  685 

[And  see  Pbivatb  Exucdtatiov.] 
public  examination  of,  695 

[And  see  Publio  ExAMnrAnoN.] 
prosecution  of,  practice  as  to,  634 

[And  see  Pbosboution  of  Dibsotobs.] 

OFFICER  OF  COURT, 

books  of,  and  returns  by,  35 
liquidator  is,  264 
official  receiver  is,  198 

OFFICIAL  LIQUIDATOR, 
abolition  of  term,  196 
money  under  "  control  of,"  311 

OFFICIAL  RECEIVER,  196  H  »eq, 

absence  of— persons  appointed  to  act  in,  197,  198 
accounts  of,  198 

liquidator,  to,  198 
acting  by  his  clerk,  198 
acting  one  included,  197 
additional,  196 

advertisements— duties  as  to,  201 
appeals  from  decision  of,  208.    [And  see  Appbalb.] 
application  to,  for  directions  as  committee  of  inspection  [289] 
appointment  of  liquidator— duties  cm,  267 
asseto,  197 

assistants— list  of,  1088 
Board  of  Trade,  1068 
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OFFICIAL  'RECEIVER-'ContinMed. 
books  kept  by,  200 

dhaiiman  of  meetmg  nominated  bj,  203 
committee  of  inspection — acting  as,  198,  205 
company  without  asset*— duties  in  case  of,  198 
compromise— sanction  to,  940 
contempt — ixrooeedings  in  respect  of,  207 
copies  of  winding-up  order  for,  137 
costs, 

duties  as  to,  207 

personal  liability  as  to,  277 
creditors  and  contribntories  first  meetings,  202 
deliyery  of  books,  Ac.  to,  348 
deputy,  197 
duties  of,  198,  200,  205 

ex  qffleio  proyisional  liquidator,  as,  199 

liquidator,  to,  266 
enforcing  orders  for  payment  to,  505 
examination  under  sect.  115  of  1862.  .206 
fees  of,  197 

first  intervention  of,  198 
first  meetings  summoned  by,  245 
further  report  of — as  to  public  examination,  202 
information, 

liquidator,  to,  197,  276 

liquidator^  from,  206 
interim  proyisional  liquidator,  as,  144 
lien  of,  197 
liquidator,  as,  205,  249 

appointment,  in  place  of  outsider  [254] 

appointment  with  outsider  [253] 

Court,  may  apply  to,  193 

vacancy  in  office,  during,  205 

when  acts  as,  205 
Ust  of,  1088 
meaning  of  term,  197 
meetings— duties  as  to,  202 
misfeasance, 

duties  as  to,  207 

proceedings  by,  207 
notices  by, 

liquidator,  to  [137] 

wmding-up  order,  of  [137] 
notice  to, 

winding-up  order,  of,  131 
form  of  [131] 
officer  of  the  Court,  is,  198 
order  appointing  [139] 

outside  hquidators  appointment — duties  on,  205 
petition  by,  for  compulsory  order,  59,  207 
possession  given  by,  to  outside  liquidator,  205 
powers  of,  as  ex  officio  provisional  liquidator,  199 
preliminary  report  by,  202,  225 

form  of  [225] 
proofs— duties  and  powers  as  to,  204 
provisional  liquidator,  as,  196 
proxies— duties  as  to,  202 
public  examination— duties  as  to«  206 
receiver  in  debenture  actions,  196 
removal  of,  from  office,  197 
removal  of  liquidator — duties  on,  207 
remTmeration  of,  as  liquidator,  197 
reports  of,  596,  597 

adjusting  rights  of  contribntories  [552] 

misfeasance,  as  to,  622 

private  examination,  as  te,  594 
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OFFICIAL  REOEIVEB— Aw^intMc^. 
retnms  bj,  200 

Bolioitor'B  sppointment — sanotion  to,  260 
special  manage — application  for,  168 
Btatemont  of  affairs, 

daties  as  to,  201 

to  be  submitted  to,  209 
style  of,  when  liquidator,  197 
supplemental  funher  report  of,  597 
taxation  of  costs — duties  as  to,  656 
use  of  file  by,  201 
using  name  of,  in  misfeasance  proceedings,  613 

OFFICIAL  EEFEREE, 

order  for,  to  report  on  claim  [478] 
public  examination  may  be  held  by,  596 

OMISSION  OF  NAME,  41 

"ONE-MAN  COMPANIES,'' 
debentures  by,  461 

OPEN  COURT, 

application  in,  37.    [See  Monona.] 
public  examination  in,  595 

examination  under  s.  115.,  585 

ORAL  EVIDENCE,  177 

depositions,  taking  down,  177 
rules  obtaining,  170 

[And  see  Evidenob.] 

ORDER  AND  DISPOSITION  [460] 

ORDERS, 

affidavit  of  service  of,  on  several  persons  [96] 

allowing  costs  [398] 

chambcnrs,  in,  form  of  [43] 

clerical  mistake  in,  103 

contributory,  against,  evidence  afforded  by,  569 

conveyance  approval  [372] 

declaration  that  land  free  [377] 

disoharging, 

appeal,  on  [671] 

judge  in  chambers,  670 
drawing  up,  43,  1044 
endorsement  on,  186 
enforcement  of,  565 

[And  see  Bnfoboinci  Obdsbs.] 
execution  creditor  [411] 
filed,  to  be,  34 
Cteneral, 

Board  of  Trade's  power  to  make,  29 

Court's  power  to  make,  11 

winding-up,  as  to.    [See  Appendix.] 
prefatorv  matter  in  [43] 
production  of,  before  execution,  568 
purchase-money  balance  and  conveyance  executed  [370] 
sealing  of,  41 
service  of,  94,  95,  96,  931 

County  Court,  in,  41 

endorsement  for,  186,  541 

memorandum  of,  by  person  effecting  [542] 

office  copies  sufficient  except  in  att^hment,  641 
surveyor,  appointment  of  [390] 
stamps  on,  44,  1078 
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OBDINABY  GENERAL  MEETZNGS, 
prorisioiiB  of  Table  A.,  968 

ORIGINATINa  SUMMONS,  89,  748 
ex  parte  [743] 
aervioe,  743 

filmg  eridenoe  before,  1097 

notioe  to  aooompany,  that  evidenoe  filed,  1097 
transfer,  for  [677] 
Tolnntaiy  liquidation  in  [743].    [And  see  Volxjiitabt  Wnmorch-rp.] 

OUTSIDERS, 

jnzisdiotuni  OTer,  27 

OVERSEERS, 

order  to  pay  rates  to  [490],  and  see  426 


PAID-UP  SHARES, 
contract  not  filed,  1031 
filing  of  contract,  611 
gift  to  director,  misfeasance,  616 
order  placing  on  list  for  [624] 
petition  for  windinf^-np  \sj  holder  [81]  * 
patting  holder  on  list  of  oontributories,  607 
relief  in  case  of  insufficient  contract,  612 


[And  see  CoicPAimES  Act,  1898.J 
sorpfoB  assets,  holders*  right  to  participation, 


661 


PALATINE  COURT, 
appeal  from,  681 
enforcing  ciders  of,  666 
^feneral  practice  of,  24 
jurisdiction  of,  22 
title  of  proceedings  in  [81] 

PAPER, 

requirements  as  to,  86 

PAPERS, 

office  copy  of,  44 

PARLIAMENT, 

liberty  as  to  bills  in  [400] 

PAROCHIAL  RATES, 
priority  of,  493  et  seq, 

PARTICULARS, 

nndistribnted  assets,  of,  311 
[And  see  Us 

PARTIES, 

appearance  and  attendance, 
chambers  in,  193 
petition,  on,  107  et  eeq. 

PARTNERSHIP, 

jurisdiction  to  wind  np,  19 

PAST  MEMBER, 

oontribntory— as,  499,  608 
definition  of,  13 
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PAYABLE  ORDER, 

applications  for,  31 1,  333 


PAYING-IN  OR  REOEIVABLB  ORDER, 
ordinary,  under  a.  16.  .336 
application  for  [328,  329] 
form  of  order  [324] 

PAYMASTER-GENERAL, 

certificate,  on  sale  of  company's  property  [371] 

PAYMENT  IN, 

liquidator's  balances,  333 

PAYMENT  OUT, 
of  bank,  333 

PENALTIES, 

false  statements,  1040 
recovery,  931 

PENDING  LIQUIDATIONS, 
information  as  to,  309 

[And  see  Uhdibtbibutsd  Assseb.] 

PERIODICAL  PAYMENTS, 
proof  in  respect  of,  441 

PERSON  AGGRIEVED, 

liquidator's  decision,  by,  270 

PERSONAL  REPRESENTATIVES, 

orders  on,  for  payment  of  calls  [538,  539] 

[And  see  Adionists^tob  ;  Ezboutob  ;  Lboal  Pbbsoval  Rbpbb- 

SENTATIVB.] 

PETITION  FOR  PROSECUTION,  634 
form  of  [636] 

PETITION  FOR  WINDING-UP,  47  et  teq. 
abase  of  process  by,  62 
adjournment  of,  120,  121 
advertisement  of,  89  $t  aeq.y  1045 

second  advertisement  when  supervision  order  asked  for  [91] 
[And  see  Advsbtissiceiit.] 
affidavits  as  to, 

cross-examination  on,  101 

evidence  by,  98  et  teq, 

filing,  extension  of  time,  101 

opposition,  in,  100 

service,  of  j;92,  93] 

statutory  (m  support],  98 

substituted  service— on  application  for  [94] 

time  for  filing,  100 
amendment  of,  103 

order  for  [103] 

supervision  order  asked  for,  115 
answering  of,  71,  72 
appearance  of  parties  on,  120 

list  of  [108] 

notice  of  [107] 
arrears  of  calls,  wnere,  68 
assignee  of  judgment  creditor,  by  [76] 
att^dance  prior  to  hearing,  107 
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PETITION  FOB  WINDING-UP— <wi/t«ii«?. 
attendance  at  hearing,  107,  1046 
babble  oompanj,  of,  57 
building  society-,  in  case  of,  19 
change  of  petitioner,  80 
Gircnlar  relating  to,  71 
company,  by,  63 

form  of  [80] 
com]pliance  attendance  after  filing,  187 
considerations  regarded  on  bearing  of,  110  tf^  teq. 
contribatories,  bj,  67 

article  restricting  riffht  of,  62 

supporting  or  opposmg,  89,  107 

wisnes  of,  to  be  observed.  111 
copies  of,  73 
costs  of,  134 

order  as  to,  where  debt  paid  before  hearing,  128 

priority  of,  663 

security  for  [1051 
County  Court,  to  [88j 
creditor,  by,  63  et  seq. 

simple  contract,  by  [74] 

under  fifty  pounds,  by,  49,  50 
creditors'  wishes  to  be  obserred.  111 
cross-examination  at  hearing — order  for  [178] 
dead-look  in  management,  for,  58 
death  of  petitioner— revivor  order  [129] 
debenture-holder,  by, 

form  of  [78] 
debt  incurred  in  voluntary  winding-up,  on,  64 
debt  payable  at  future  date,  for,  65 
debt,  proper  remedy  to  ^orce,  49  et  teg, 

statutory  demand,  51 
debt  under  uttv  pounds,  for,  49,  50 
"demurrable,''^  70 
dismissal  of,  125 

married  woman,  petitioner  [126] 

on  appeal  [125] 

orders  for  [125,  126] 
disputed  debt,  for  [124] 
dnrong  of,  69,  70 
Durham  Palatme  Court,  to  [87] 
effect  of  presentation  on  transactions,  6,  7 
^jmdem  generis  rule,  52,  54 
equitable  creditor,  by,  63 
evidence  on,  69,  98  et  eeq, 

vipd  voce,  101,  102 
ex  debitojuetitim  rule,  66 
execution  unsatisfied,  for,  51 
filing  of,  33 
form  of  [73] 

fraud  in  promotion,  for,  55,  57 
fraud— stating  facts  constituting,  70 
fuUy  paid  shareholder,  by  [81],  82 

form  of  [81] 

should  allege  substantial  surplus,  69 
garnishor,  by,  64 
grounds  for,  47 
guanmtor,  by,  64 
hearing  of,  109 

inability  to  pay  debts,  should  allege,  69 
industrial  society,  in  case  of,  88 
insolvency,  for,  53 

investigation  into,  promotion  required,  57,  66 
judgment  creditor,  by  [75] 
just  and  equitable— ground  for,  69 
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PETrriOK  FOB  WINDING-UP— «m/»«w«f. 
Lanoaster  Palatine  Court,  to  [86] 
landlord,  by,  64 
list  of  appearanoes  on,  108 
Liyerpool  Distriot  Begistry,  in,  41 
losing  oonoem — ^not  a  ground  for,  52,  68 
Manchester  Distriot  Begistry,  in,  41 
meeting  of  creditors,  &o.,  109 
memorandum  of  [72] 
misrepresentation  not  ground  for,  68 
newspaper  comments  on,  71 
notice  of  appearance  on  [107] 
office  copy  of,  44 
official  receiyer,  by,  59 
persons  entitled  to  present,  62 
policy  holder,  by  [77] 
preliminary  requirements,  107 
presentation  of,  62,  71,  72 
prevention  of  insdvency,  for,  58 
prior  petitioner  settled  [79] 
provisions  of  Act,  934 
public  examination  required,  66 
railway  company,  against,  20 
re-advertisement  of,  91 
register  of  [35] 
rent,  in  respect  of.  64 
revivor  of— order  for  [129] 
Bules  of  1903,  furnishing,  1046 

form,  1045 

presentation,  1045 

service,  1046 

verification,  1046 
St.  Thomas's  Dock,  order  on  [123] 
sealinff  of,  41 
second,  where  ooUuskm,  Ac,  108 

order  aUowing  costs  of  [1371 

where  one  already  on  file,  80 
secured  creditor,  by,  73 

security  for  costs  of,  by  insolvent  company  [105] 
service  of,  92.    [And  see  Sbbvzob.] 

affidavit  of  [92] 

tx  part$  summons  for  special  order  for  [94] 

order  for  substituted  [94] 
shareholder,  by,  67 

in  arrear  of  calls,  68 

shares  held  for  lees  than  six  months,  67 
stamps  on,  1078 

standbg  over  of— order  for.  121  [122,  123] 
Stannaries  jurisdiction,  under  [87] 
statement  <n  statutory  demand  inT81] 
statutory  affidavit  in  support  of,  98 
staving — order  for  [125] 
striking  out  petitioner's  name— order  for,  130 
substituted  service  of— order  for  [191] 
substitution  of  new  petitioner,  122 
substratum  gone,  for,  53 

form  of  [82] 
supervision  order,  for,  89  et  m9.  [89] 
two  petitions— wiudizig-up  order  [136] 
ultra  vire9  act  threatened,  for,  57 
%tltra  vires  debt,  not  a  grant  for,  64 
itltra  vires  proceedings  not  a  ground  for,  68 
unliquidated  damages,  64 
unregistered  company  [821 

use  of  petitioner's  name  without  authority— order  to  strike  out  [180] 
vendor  whose  title  not  made  out  —by,  64 

P.  4  Q 
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PETITION  FOR  WINjyiNQ'JTP—eontimi^. 

wishes  of  creditors  and  oontribatories  as  to,  118 
withdrawal  of,  121 
withdrawal  of  order  for  [124] 

PETTY  DISBURSEMENT  ACCOUNT, 
provisioiial  liquidator,  by — order  for  [164] 

PLAINTIFF, 

security  for  costs  by  company  which  is,  401 

PLEADINGS, 

sernce  of,  39 

POLICE  COURT, 

order  restraining  proceedings  in  [407] 

POLICT  OF  ASSURANCE, 

contribntoriee*  liability  nnder,  499 
petition  by  holder  of,  77 

form  of  [77] 
proofs  in  respect  of,  454 
Talnation  of,  in  winding-np  life  assurance  company,  466 

POLL  AT  MEETINGS,  429 

Tolontary  winding-np,  in,  784 

POSSESSION, 

interim  provisional  liquidator,  of,  157,  347 
liquidator,  of,  279 

interference  with,  279,  347 
official  receiTer  to  give  to  liquidator,  205 
voluntary  winding-up,  in,  752 
writ  of,  847 

POSTAGE, 
affidavit  of, 

notice  of  appointment  to  settle  list  [517] 

notice  of  general  meeting  [435] 
cortifioato  of, 

notice  of  meetings  [244]  436 
notice  of  general  meting,  as  to,  428 

[And  see  Genxsal  Mmnnro.] 
service  by,  186 

POSTPONING  DIVIDENDS,  444 
[And  see  Dzvzdsnds.] 

POWER  OF  ATTORNEY, 

liberty  to  liquidator  as  to  |^56,  297,  883  et  teq."} 

[And  see  Atiobnist  ;  Liquidatob.] 
to  act  on  committee  of  inspection,  251 

POWERS, 

liquidator,  264 
winding-up  Court's,  22,  27 

PRACTICE  DIRECTIONS, 

appointments  before  registrar,  1098 

debenture  actions,  1099 

filinjif  evidence,  as  to,  1097 

motions,  as  to,  1097 

notice  that  affidavits  filed,  1097 

press  copies  of  bills,  1099 

public  examinations,  1098 

shorthand  notes,  1097 

stamps  in  debenture  actions,  1097 

stitching  margins,  as  to,  1097 

transfer  from  County  Court,  as  to,  1097 

undertaking  as  to  evidence,  1098 

winding-up,  10—12 
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FRSGIPE, 

sabpoona  for  [171],  171 

PREFATORY  MATTER^ 

orders  in  [43] 

PREFERENCE  SHARES, 

no  -pTetereDoeprimd  facie  as  to  retom  of  capital,  661 

PREFERENTIAL  DEBTS,  412,  460,  498 

PREFERENTIAL  PAYMENTS  IN  BANKRUPTCY  ACTS,    1888 
and  1897.. 493,  1009,  1081 
debentores— effect  on,  494 
landlord,  421 

official  regfolationfl  nnder,  496 
preferential  payments,  421 
proofs,  412 

provisions  of,  493,  1009,  1031 
rates,  taxes  and  wages— priority  nnder,  493 

"PREJUDICED," 

Yolnntary  winding-np,  by— (s.    146   of    1862)  where   ground  for 
petition,  68 

PRELIMINARY  REPORT, 
official  receiTeT,  by,  202 
form  of  [228] 

not  sufficient  for  public  examination,  696 
statements  in,  229 

PREMIUM, 

guarantee  policy  on,  267 

"  PRESCRIBED,"  14 

PRESENT  MEMBER, 
contributory — f 
meaning  ox,  13 


PRESENTATION  OF  PETITION,  72 
effect  on  transactions,  6,  7 

PRESENTS, 

misfeasance  by  receipt  of,  616 

PRESSURE. 

as  regards  fraudulent  preference,  629 

PRINTING, 

liquidator's  accounts,  298 
requirements  as  to,  36 

PRIOR  PETITIONER  SETTLED, 
form  of  petition  [79] 

PRIORITY, 

charges  given  in,  over  mortgages,  366 
costs  of  winding-up,  of,  660,  663 
debentures,  of,  660 
rates,  taxes  and  wages,  of,  493 

PRISONER, 

committal  of,  348  [349] 
order  to  arrest  [693,  6071 
release  of— order  for  [608,  610] 

4g2 
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PRIVATE  BANKINa  ACCOUNT, 
liquidator,  of,  333 

PRIVATE  EXAMINATION  AND  DISCOVERY  (aect.  116  of  1862), 
685—694 
adjournment  of,  into  Court,  686 
adjournment — notice  of  [689] 
appeal  from  order  for,  586 
apprehension  of  defaulting  witness,  686,  689 

order  for  [693] 
attendance  at— i^>ecial  order  as  to  [688] 
oircumstanoes  under  which  ordered,  686 
conduct  of,  685,  688 
contributories'  rdations,  of,  686 
counsel's  attendance  at,  688 
Court  may  itself  order,  686,  686 
Court  or  chambers  in,  686 
Court  or  officer  before  whom  held,  688 
creditors  not  generally  examined,  686 
default  in  appearance  at,  689,  692 
depositions  at, 

evidence  of,  688 

filing  and  inspection  of,  693 

inspection,  restrictions  on,  166 

leave  to  take  copies  [693] 

notice  to  read,  688 
discovery  by,  686 
disobeying  order  for,  686  [693] 
evidence  supporting  application,  686 
examiner — summons  for,  686 
inspection  of  depositions  on,  166 
liberty  to  contributory  to  attend  [688,  592] 
lien,  effect  of,  585 
notes  which  may  be  taken  at,  688 
notice  to  examinee  of  adjournment  [689] 
o^ect  of,  685 
officer  of  company,  of,  686 
official  receiver's  report  as  to,  694 
order  for  [687] 

order  on  persons  to  attend,  687,  693 
persons  entitled  to  attend,  688 
persons  examined  at,  686 
power  to  order,  686 
procedure  on  applying  for,  687 
production  of  documents  at,  686,  688 
public  examination  wiUi  view  to,  686 
reference  to  examiner  [689] 

held  before,  688 

report  of,  of  refusal  to  answer  [691] 
Scotland,  in,  694 
shorthand  notes  at,  589,  691 
special  examiner's  appointment  for  [690] 
special  order  to  attend  [591] 
summons  for  leave  to  examine  [686] 
voluntary  winding-up,  in,  689,  741 
witness  ordered  to  attend  at  his  own  expense  [692] 

PROBATE, 

colonialy  as  to,  1006 

PROCEDURE  UNDER  SECT.  16  OF  1890.. 308  st$eq.     [SeeUHDM- 

TBEBUTED  ASSRIB.] 

outlines  of,  2,  4 
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PBOCEEDINGS, 

adjonmment  by  registrar  to  Judge,  40 

adjournment  in  other  Courts  than  High  Court,  41 

attached  to  registrars.  High  Court  (rules),  32 

attending,  193  ^^  seq, 

chambers,  in,  after  -winding-up  order,  193 

committee  of  inspection,  of,  287  et  seq, 

failure  to  attend,  40 

file  of,  33,  34 

instituting,  under  Companies  Acts,  30  [31,  32] 

irregularity-  in,  35,  36 

lib^  to  attend  [194] 

liquiJiEitor,  by,  393 

restraining,  402  et  teq,    [And  see  Lboal  Prookedingb.] 

staying,  402.    [And  see  IjBQAL  Pbogeedinob.] 

truisfer  to  judge,  465,  575 

PBOCESS, 

execution  of,  565 

sealing  of,  41 

service  of,  41.    [And  see  Shbtiob.] 

PRODUCnON, 
documents,  of, 

notice  for  [183] 

private  examination,  585 
order,  of—before  execution,  568 
proof  of  debts,  on,  441 

PROFITS, 

committeeman,  by,  283 

disclosure  of,  by  promoters,  614 

distribution  of — where  made  after  winding-up,  552 

interest  varying  with,  453 

PROHEBITIGN, 

County  Court,  against,  702 

PROLIXITY, 
in  petition,  74 

PROMISSORY  NOTES, 

execution  by  comi>any,  929 

power  of  liquidator  to  give,  &c.,  269.    [And  see  Bnxs  of  Exohanqb 

▲in>  Pboxissobt  Notbs.] 
proof  in  respect  of,  447 
vote  by  creditor  holding,  232 

PROMOTER, 

misfeasance  by,  614 
public  examination  of,  595 
qualification  shares,  giving,  615 

PROOF  OF  DEBTS,  439  et  seq. 

alphabetioal  table,  as  to,  446  ^  seq. 
admission  and  rejection  of,  442 
admission  of  claims— orders  for  [447] 
affidavit  of,  440 

forms  of  [471] 
agents,  by,  440 
amendment  of,  442,  445,  [447] 
appeals  as  to,  440,  442 

costs  of,  441 
articles  of  association,  under,  449 
assignee  of  debt,  by,  446 
bank  notes,  on,  447 
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PROOF  OF  BBBTS-eontinued. 

bankraptoj  rules  applied  to,  439,  460,  467 

biU  of  exchange,  on,  447 

breach  of  contract,  448 

breach  of  trust  arising  under,  447 

calls,  in  respect  of,  448 

commission,  448 

oompletion  of — ^notice  for  [473] 

contmgent  debt,  231,  448 

contracts,  in  respect  of,  448 

oontributories,  by — ^in  oompetition  with  creditors,  446 

oostoof,  441,  449 

crown  debts,  for,  450 

damages,  for,  460 

debenture  holders,  by,  460 

debts  provable, 

insolvent  company^in  case  of,  439 

solvent  company — in  case  of,  439 
directors,  by,  467 
disallowance  of  claim,  442  [474] 
discounts,  deduction  of,  441 
dissolved  company,  by,  460 

dividends  on,  443,  483  et  teg.    [And  see  Dividjmd.] 
double  proof,  461 
examination  of,  442 

exclusion  of  creditors  not  proving  in  time,  442,  481 
expunging,  442 

summons  for  [480] 
filin^r,  443 

fire  msurances,  on,  464 
first  meetings  at  [238] 
fixing  time  for,  442  [481] 
foreign  law,  461 
forms  of  [238,  471  et  seq,"] 
further  evidence — notice  requiring  [473] 
future  debts,  448 
how  made,  440  et  aeq, 
indenmity  for  missing  security  [476] 
indemnity,  in  respect  of,  461 
instruotionB  as  to,  240 
insurance  polidee  on,  464 
interest  allowed,  462 
interest,  for,  452 
issue  as  to— order  for  [478] 

J'udgment,  on,  463 
Judicature  Act,  1876,  s.  10— effect  of,  439,  466 
**  liability  "—meaning  of,  440 
life  insurances,  on,  464 
list  of,  tendered  to  be  filed  [443] 
lists  of,  442,  443  [476] 
manag^,  by,  440 
marine  insurances,  on,  464 
monthly  list  of— liquidator's  [448] 
negotiable  instruments,  on,  441 
notice  to  creditor  to  prove  [473] 
oaths  as  to,  240 

official  receivers,  powers  as  to,  442 
periodical  payments,  441 
policies  of  msurance,  464 
preferential  payments,  471,  489,  493 
promiasory  note,  on,  447 
rebate — subject  to,  441 
reduction  of, 

summons  for  [480] 
rejection  of,  442 

notice  of  [474] 

time  for,  443 
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PBOOF  OP  jyEBTa—oontimied. 
rent  for,  420 
xeyersing  liquidator's  deddon  on, 

orders  [479] 

summons  for  [478] 
mles  as  to,  440 
salaries,  for,  466 
seonred  creditors,  b7,  231,  457»  468,  460  et  teq. 

amending  yaloation,  445 

assessment  of  yalue,  446 

eleotion  as  to  seourity,  445 

exdnsion  from  dividend,  445 

realization  and  proof  for  balanoe,  445 

redemption  of  seourity,  445 

sale  of  property  oompnsed  in  seoniity,  445 

surrender  of  seonrity,  445 
security  (where),  457 

description  and  yaluation  of  [445] 

to  be  stated,  445 
set-off, 

allowance  of,  466 

bankruptcy,  in  case  of,  467 

order  allowing  [477] 

summons  for  allowance  of  [477] 
shareholders,  by,  445 
Statutes  of  Limitation— effect  of,  463 
surety — in  case  of,  469 
swearing,  442 
time, 

admission  or  rejection,  for,  442 

leaTC  to  claim  after  expiration  of  [481] 
summons  for  [481] 
trustee^  by,  470 
unliquidated  damages,  for,  470 
Toluntary  winding-up,  in,  763 
Touchers,  441 

what  debts  proTaUe,  489,  440,  446  et  aeq, 
workmen's  wages,  for,  441,  456,  493 

form  of  [472] 

PEOPERTT, 

collection  of,  by  liquidator,  273 

delivery  to  liquidator,  347.    [And  see  Delivbeby  of  Books  mxd  othxb 

Pbofsbtt.I 
disposition  of,  after  winding-up  commenoed,  7,  629 
mortgage  by  liquidator,  388 
sale,  361  et  seq,    [And  see  Saijs.] 

PBOPEBTY  TAX, 
priority  of,  450,  493 

PEOSEOUnON  OF  DmECTOES  AND  OTHERS,  634 
application  for  order  for,  685 
costs  of,  634 
Court  may  order,  635 

evidence  supporting  application  for  leave  for,  635 
hearing  of  application  for  leave,  635 
order  giving  leaTc  for  [638] 
petition  for  order  for,  635 

form  [6361 
production  of  depositions  with  view  to,  639 

order  for  [639] 
summons  for  leave  for,  635 
Toluntary  winding-up,  in,  785 
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PROSPECTUS, 

Direotoro  Liability  Act,  1890. .  1024 
reqnirementB  of  Act  ci  1900 . .  1036  et  $dq, 

PROVISIONAL  LIQUIDATOR,  144  0t  $eq, 
aooounts  of— orders  for,  297 
applioation  for  appointment  of ,  146 
appointment  of,  144  ^  t^q, 

outsider  as,  146  et  seq, 
banking  aoconnt,  special,  147 
borrowmg  by,  164,  366.    [And  see  BoBBOWXiro.] 
oanying  on  business, 

order  for  [163] 
dause  as  to,  in  winding-up  order  [133] 
costs  of, 

orders  as  to  [156] 

priority  of,  666 
duties,  166,  167 

eridenoe  on  applioation  for,  146 
ex  officio,  144  et  ieq, 

insurance  by,  against  Workmen's  Compensation  Act,  148 
interim,  196 

duties  of,  166 

official  receiver,  as,  156 

restriction  of  powers  of  [160 — 160] 
legal  proceedings  by,  393 
liberty  to,  to  sue  [396] 
notice  of  appointinent,  160 
notice  of  motion  for  [148] 
official  receiTer 

become^  on  winding-up,  196 

duties  as,  199 

generally  appointed  as  interim,  144 
order  appointing,  149  [162,  163  et  seq,"] 
order  appointing,  after  presentation  of  petition  [148] 
outsider,  when  appointed,  146 
payment  of  balance  to  late— order  for  [166] 
possession  by,  144,  279 
remuneration  of,  147,  293 

order  as  to  [1661 
restricting  powers  of,  146  [160 — 160] 
Rules  of  1903..  1046 
security  of,  147 

orders  for  [162] 
solicitor's  appomtment  by,  260 
special  manager— applioation  for,  147,  149 
special  manager, 

restrictions  as  to  [147] 
summons  for  [148] 

taxation  of  costs  dF— orders  as  to  [1661 
Workmen's  Compensation  Act,  possible  liability,  148 

PROVISIONAL  WINDING-UP  ORDER,  69 

PROXIES,  232,  429  et  seq. 

authority  to  chairman  to  use,  242  [243],  429,  436  [437],  838,  842 

blank,  in,  733 

blind  or  incapable  creditor,  of,  430 

first  meetings,  at,  242  [243] 

forms  of, 

general  [240,  436] 

special  [242] 
general,  232,  242 
general  meeting,  at,  429«  430 

[And  see  GEinEBi.L  Mbbuno.] 
instructions  on,  240,  242 
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TB,0X£E8^(mtimud. 

intereeted  peraons,  to,  233 

Joint  Stook  Companies  Arrangement  Act,  1 870,  under  [901] 

limited  company,  for,  236,  429 

minor  not  to  be,  242 

official  reoeiTer, 

dntiee  as  to,  202 

first  meeting,  using  at,  232 
mles  as  to,  1059 
Bolioitation  for,  233 
spedal,  232 
stamps  on,  241 

supervision  proceedings,  in  [824] 
Toluntary  idnding-up,  in,  737 — 739 

PUBLIC  EXAMINATION,  696—611 
Act  of  1890 — provisions  of,  as  to,  596 
adjournment  of,  696 

notice  of  [603] 
appeal— order  on  [606^ 
application  for  order  for,  595—698 
appointment  of  day  for,  599 
arridst  of  witness,  oOO 

Board  of  Trade— notice  to,  of  supplemental  report  [604] 
cases  as  to,  696  ei  seq, 

compulsorv  winding-up— cannot  be  held  except  in,  696 
conduct  of,  696 

consideration  of  report  as  to,  699 
contzibutories, 

notice  to,  599 

status  at,  695 
costs  of  witness  at,  696 
counsel  may  be  employed  at,  696 
County  Court  judge — may  be  held  before,  696 
Court  or  officer,  before  whom  held,  696 
Court's  power  to  question  witness,  596 
creditors, 

notice  to,  699 

status  at,  596 
decisions  as  to,  596  et  seq. 
depositions  at,  696 

evidence  of,  600 

misfeasance  proceedings,  on,  620 

filing  of,  600 
disdhargmff  order  for,  698,  606 

or&r  for  [606] 

time  for,  598 
filing  dqK)eitions  at,  600 
fraud, 

alle^  in  further  report— to  be,  596—697 

outsiders,  on,  696 
further  report  as  to,  595 

consiaeration  (rf,  699 

form  of  [600] 

further  information  may  be  required,  699 

object  of,  697 

second,  697 

written— to  be,  597 
ffround  for  winding-up,  whether,  69 
mspection  of  depositions  at,  696 
liberation  of  prisoner — order  for  [607] 
liquidator's  duties  at,  596 

liquidator  in  compulsory  winding-up  may  take  part  in,  276 
notes  at — 

no  shorthand  writer  appointed  [610] 

where  shorthand  writer  appointed  [609] 
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PUBLIC  "EKAMJNJlTION— continued. 
sotioes  as  to, 

adjournment,  of  [603] 

attend  at— to  r602] 

completion  of  depositionB — as  to  [610] 

oontribntories,  to,  699 

creditors  to,  of,  699 

creditors  and  contribntories — 
form  [604] 

day  and  ^laoe  appointed  for,  699 

examination  at,  696 

local  paper,  for  [604] 

London  Gazette,  for  [604] 

preliminary  [601] 

production  of  documents  [603] 
official  receiver's  duties,  as  to,  206,  696 
officers  of  company — ^who  are,  696 
order  for,  696 

discharging,  698 

form  of  [606] 
order  appointing  time  for— fonn  of  [602] 
preliminary  report  not  sufficient  to  grant  application  for,  696 
private  examination  with  view  to,  686 
procedure  at,  696 
questions  put  at,  696 
refusal  to  answer  at,  698 

order  to  attend  [608] 

report  of  [608] 
release  from  custody — order  for  [610] 
report  as  to  refusal  to  answer,  699  [608] 
rules  of  Court  as  to,  608  et  teq.,  1061 
second  further  report  as  to,  697 

form  of  [^606] 
shorthand  writer  at,  698 

appointment — form  of  [606] 

declaration  of  [606] 

notes  of  [609] 

transcript  [609] 
solicitors  may  be  employed  at,  696 
summons  to  consider  report  [601] 
supervision  proceedings — cannot  be  held  in,  696 
transfer  of,  698 

voluntary  winding-up — cannot  be  held  in,  696 
warrant  to  arrest,  600 

form  of  [607] 

order  for  [606] 

PUBLIC  UNDERTAKING, 
receiver  of.    See  Part  III. 


"PUNCTUAL"  PAYMENT, 
interest,  of,  463 


PURCHASE, 

assets, 

committeeman,  by,  283 

delivery  to  puitshaser,  liberty  for  [821] 

liquidator,  by,  283,  361 

liberty  to  tender  [373] 
member  of  committee,  283 
payment  into  court  on,  order  for  [373] 
[And  see  Saxjs.] 
business,  liow  taxes  to  be  paid  on,  496 
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QUALIFICATION  SHARES, 
liability  on,  509 
misfeasanoe  by  receipt  of,  615 
order  to  repay  amount  of  [625] 
proYiaionfl  of  Act  of  1900 . .  1033 

QUEEN'S  [NOW  KING'S]  BENCH  DIVISION, 
liberty  to  oontinae  action  in  [416] 
staying  action  in,  order  [408j 
transfer  of  action  from  [582] 

QUEEN'S  [NOW  KING'S]  PRINTERS, 
directions  as  to  advertisements,  1100 

QUEEN'S  [NOW  KING'S]  TAXES, 
priority  of,  493 
regfolations  as  to,  1084 

QUESTION  OP  LAW, 

liquidator's  duty  to  take  directions  of  Conrt,  275 

QUORUM, 

committee  of  inspection,  of,  282 

first  meetings,  at,  233,  235 

general  meeting,  at,  429 

meetings  for  Tolontary  liquidation,  at,  732 

memorandmn  of  no  [245] 

provisions  of  Table  A.  [956] 


RAILWAY  COMPANY, 

incorporated  by  special  Act,  winding-op  of,  20 

jurisdiction  to  wind  np,  20 

what  is,  so  as  to  be  capable  of  being  wound  np  under  Act  of  1862.  .20 

RATE  OF  INTEREST,  452 

RATES, 

distress  for,  420 

restraining,  420 
liquidator's  duties  as  to,  279 
oraer  for  parent  of  [490] 
order  restraming  distress  for  [426]  and  notes 
preferential  payment  of,  493 
priority  of,  426 
proof  for,  426,  493 
where  accrued  before  commencement  of  winding-up,  420 

RE- ADVERTISEMENT  OP  PETITION  [91]  and  notes 

REALIZATION, 

priority  of  expenses  of,  650,  653 

REBATE, 

proof  of  debts,  on,  441 

RECEIPT, 

certificate  of,  form  of  [328] 

RECEIVABLE  ORDER  (Companies  Liquidation  Account), 
liquidator's  ordinary  payments  [336] 
under  sect.  15  of  1890, 

application  for  [327] 

form  of  [329] 
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BEGEIVEEt, 

creditor  secured  bj  appointment  of,  458 

debenture  action,  in,  464 

delivery  of  propOTty  by,  to  liquidator,  347 

enforcing  order  by  appointm^t  of,  567 

equitable  execution  by  appointment  of,  566 

irre^Tularity  in  appointment  of,  36 

liquidator,  how  far,  is  in  position  of,  347 

liquidator---when  appointed  as,  464,  465,  466 

officer  of  Court  is,  264 

official  receiver— when  appointed  as,  196 

in  debenture  action,  464 
payments  by,  as  regards  statute  of  limitation,  453 
remuneration — action  as  to,  where  appointed  by  debenture  holders,  28 
separate  estate  of  married  woman,  of,  567 
Workmen's  Compensation  Act— liability  under,  342 
writ  of  possession  to,  848 

EECONSTEUCnON, 

voluntary  winding-up,  in,  726,  786,  946 

BECORD, 

transmission  of,  on  transfer  of  proceedings,  576 

BECORD  BOOK;  200,  297 

committee  of  inspection's  duties  as  to,  271,  284 

lii|uidator  to  keep,  271 

mmutes  of  g^eial  meeting  in,  430 

official  receiver's  duties  as  to,  200 

RECTIFICATION, 

list  of  contributories,  502  [521].    [And  see  Cohtbibutobzxb.] 
register  of  members,  502,  926 

X'  lator,  by,  sanction  of  Court  required,  268 
for  [526] 

REDEMPTION  OF  SECURIT7,  444 

REDUCTION, 
capital,  of, 

provisions  of  Act  of  1867.  .976 

provisions  of  Act  of  1877 . .  1 000 
contracts,  of  (Life  Assurance  (Jo.),  987 
fees,  of,  666,  1081 
members,  of — to  lees  than  seven,  47 
proofs,  of,  442  [480].    [And  see  Pboov  or  Dkbib.] 
securi^,  of  [258] 

BE-ENTRY, 

landlord,  by,  420 

when  he  may  make,  in  winding-up,  420 
orders  as  to  [424—426] 
[And  see  LiimLOSDe.] 

BEFUSAL  TO  ANSWER  OR  ATTEND, 
examiner,  before,  173 

certificate  as  to  [173] 
private  examination,  at,  691,  592,  and  forms 
public  examination,  at,  564  $1  teq,,  and  fonns 

BE-GAZETIING,  46 
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BEGISTEB, 

billB  of  ooeto  taxed,  of,  655  [665] 
members,  of,  925 

(dosing  power,  as  to,  926 

improper  entry  or  omission,  remedy  for,  927 

in4>eotion  of,  164,  721,  926 

lien  on,  350 

meaning  of,  14 

penalty  for  not  keeping,  926 

persons  on— liability  as  oontrHmtories,  500 

primA  facie  OTldenoe,  927 

provisions  of  Act  as  to,  926,  927 

rectification  by  Court,  502,  516  [521  et  8eq,'\,  927 

tmsts  not  to  be  entered,  926 
mortgagee,  of,  to  be  kept  by  company,  928,  1038 

inspection  of ,  164,  721,  926 
petitions,  of  [35] 
winding-up  orders,  of  [36] 

REGISTERED  COMPANY, 
jurisdiction  as  to,  17 
petition  for  winding-up,  47  ei  teq, 

REGISTERED  OFFICE  OF  COMPANY, 

England  or  Wales,  must  be  within,  for  Act  of  1890  to  apply,  15 
junsdiotion  with  reference  to  situation  of,  18,  699 
liberty  to  change,  order  [388] 
meanmg  of,  14,  15 

provisions  of  Act  of  1862  as  to,  14,  928 
provisions  of  Act  of  1890  as  to,  15 
service  of  petition  at,  92 
unregistered  company,  of,  14,  16,  928 
voluntary  winding-up,  after,  721 

where  none   here,  winding-up  allowed   if   assets   and   liabilities 
here,  18 

REGISTRAR, 
bankruptcy,  in, 

may  hold  public  examination,  696 
building  societaes,  of, 

notice  of  winding-uporder to,  188 
oompaniei  winding-np  (High  Court),  33 

adjournment  &om,  40 

appeal  from,  670.    [And  see  Appbaxs.] 

appointments  before,  39 

approval  of  costs  by,  657 

chambers,  hearing  of  matters  in,  39, 40 

compliance  attendance  before,  107 

discharging  order  of,  670 

duties,  40 

drawing  up  orders,  43 

notes  of  evidence  before,  App.  C. 

notice  to  witness  to  attend  before  [173] 

office  copies,  to  supply,  44 

powers,  40 

private  examination,  to  hold,  585 

proceedings  attached  to,  32,  39,  40 

public  examination,  may  hold,  585 

transferred  actions,  powers  in,  40 

who  is,  33 
companies  winding-up  (other  than  in  High  Court), 

definition  of,  41 
County  Court,  in,  41 
definition  of,  in  Rules  of  1903.  .33,  1042 
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district,  may  hold  pablio  examinatioii,  596 
indnsfcrial  and  proyident  societies,  in  case  of,  716 
Joint  Stock  Companies,  of, 

annual  retunis  in  winding-up,  808 
copy  of  winding-ap  order  for,  188 
diasolntion  of  company,  sending  report  of,  692 
filing  contracts  with,  611,  614 
liquidator's  statement  to,  under  s.  16  of  1890, 

form  of  [814] 
notices  to, 

final  meeting  in  Toluntary  liquidatioii,  792  and  foim 
liquidator's  appointment,  of  ^266j| 
resolutions  for  Toluntary  liquidation  [740] 
striking  off  name  of  defunct  company,  1004 
meaning  of,  88 

petitioner  or  his  solicitor  to  comply  with  regulations  before  hearing, 
107 

REGISTRATION, 

companies,  of,  under  Part  I.  of  Act  of  1862.  .922 

under  Fart  VU.  of  Act  of  1862.  .949  et  9$q. 
debentures,  of,  462 
Land  Transfer  Rules,  under,  12 

memoranda,  of— under  Companies  Act,  1898.  .[661,  664]  and  notes 
special  resolution,  of,  740 

[ And  see  Rboisibas  ;  Yolxtxtabt  WniDiini-TTF.] 

BEaiSTRATION  OFFICE, 

provisions  of  Act  of  1862.  .948 


REGULATIONS, 

Board  of  Trade's  power  to  make,  29 
company,  of,  power  to  alter,  929 


REJECTION  OF  PROOFS,  442 
notice  of  [474] 
time  for,  448 

[And  see  Pboof  ov  Disib.] 


RELEASE, 

custody,  from  [610] 

equity  of  reden^tion,  of —order  for  [492] 
lien,  from — on  sale  to  new  company  [877] 
liquidator,  of,  688,  687  €t  8sq,,  and  forms,  1067 
appeal  as  to,  687 
application  for, 

fonn  of  [690] 
Board  of  Trace's  power  to  grant,  687 
certificate  of  posti^  [690] 
deliyery  of  books  on,  688 
effect  of,  687 
fonn  of  order  [691] 
Gazette  notice  of  [691] 
notice  of  application  for,  688 
certificate  of  postage  [690] 
form  of  [688 J 

summary  of  accounts  with  [689] 
remoTal — amounts  to,  688 
summary  of  accounts,  on  [689] 
prisoner,  of— order  for  [673] 
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REMOVAL, 

liquidator,  of,  250,  258,  683 

[And  see  Liodidatob.] 
Tolontary  winding-up,  in,  788  [789  et  uq,"] 

[And  see  Voluiitabt  Wdtoino-tjp.] 
winding- up  under  superyision,  in,  793  etseq, 
member  of  committee  of  inspection,  of,  282 
official  receiver,  of — ^notice  of,  to  Court,  197 
special  manager,  of,  268 

BBMUNERATION, 

committee  of  inspection,  of,  284  [291] 

directors,  of,  where  improper,  615,  616,  and  forms  [624  etseq."] 

proof  for,  467 
liquidator,  of,  292  et  seq, 

accounts  as  to,  296 

assessment — ^mode  of,  292 

disallowance  of,  293 

how  fixed,  in  compulsory  winding-up,  292 

official  reoeiTer — ^where,  293 

payment  of,  iu  compulsory  winding-up,  295 

priority  of,  iu  compulsory  winding-up,  294 

summons  to  fix  [296] 

voluntary  winding-up,  in,  753,  754,  and  forms 
official  receiver,  of,  196 
persons  employed  in  liquidation,  of,  380 
provisional  liquidator,  of,  147,  293 

order  as  to  [155] 
receiver's,  action  as  to,  if  appointed  by  debenture  holders,  28 
special  manager,  of,  158,  654 

priority  of,  663 
winmng-up  under  supervision,  in,  812  [813,  814] 

BENT, 

accrued  before  commencement  of, 

restraint  of  landlord  from  distraining,  420 
accrued  after  commencement  of, 

restraint  of  landlord  from  distraining,  420 
distraining  for,  420  et  seq, 
future, 

proof  for,  421 

setting  aside  funds  for,  421 
payable  in  advance,  421 
payment  of, 

Hberty  for  [424] 

order  for,  or  to  give  possession  [424] 
petition  for  winding-up  in  respect  of,  64  et  eeq, 
proceedings  for,  420  et  seq, 
proof  for,  441,  448 

future,  where  insolvent  company,  421 

proportdonato  part,  441 
suing  for,  liberty  for  [395] 

[And  see  LAin>L0Bi>B.  J 

EEPORT, 

accounts,  as  to,  by  liquidator  [304] 
general  meeting,  results  of  [438] 
official  receiver,  by,  202,  204 

first  meeting,  as  to,  250  et  seq, 

preliminary  report  [225,  228] 

public  examination,  as  to,  595  et  seq,    [And  see  Pubuo  ExAia- 

NATION.] 

special  manager,  as  to,  158  [159] 

summons  for  leave  to  adjust  rights,  on  [652]  and  note 
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REPRESENTATION  ORDER, 
oompulsory  winding-np,  in  [195] 
unBeoored  creditors  [195] 
Toluntary  winding- ap,  in  [748] 

REPRESENTATIVES, 

oontribntories,  of,  liability  of,  500 

REQUEST, 

to  oononr  in  fitatement  of  aStdn  [211] 

REQUEST  TO  SUMMON  MEETING,  428 

RE-REGISTRATION, 

nnder  Part  VII.  of  Act  of  1862.  .950  et  trq,,  1001 

RESCISSION  OF  LIQUIDATOR'S  APPOINTMENT  [254]  and  noto 

RESERVE  CAPITAL, 

provisions  of  Act  of  1879. .  1001 

RESIGNATION, 

Hqoidator,  of,  in  oompnlsoiy  winding-np,  271,  683 

[And  Bee  Liquidatob.] 
memDer  of  oommittee  of  inspeotiony  282  [287] 

RESOLUTION, 

committee  of  inspection,  of, 

calls,  sanctioning  p29].    [And  see  Calls.] 
compromise  of  action,  sanctioning  [394] 
filling  np  yaoancy  [288] 
proceedings,  sanctioning  [394] 
remuneration  of  liquidator,  as  to  [289] 
special  bank  account,  for  [290] 
extraordinary, 
meaning  of,  14 
Tolunta^  winding-up,  for  [732].    [And  see  VOLimriBT  Wom- 

XHO-UP.] 

first  meeting,  of,  234 
general  meeting,  of,  428 
special, 

meaning  of,  14,  829 

T(duntuy  liquidation,  for,  48  [781  st  teq,"],    [And  see  YctLvnTAXt 
WumiNO-XTP.] 

RESTORATION  OF  COMPANY'S  NAME,  696  [697] 
necessary  before  winding-up,  where,  696 
orders  for  [696,  697] 
who  may  apply  for,  696 

RESTRAINING  PROCEEDINGS,  280,  292  H$eq. 
after  winding-up  order,  935 
proyision  of  Act,  935 
provisions  for,  in  compulsory  winding-up,  280 

Afistered  company,  against,  953 

[And  see  LBOALPBOOBEDiiros.] 

RESTRICTIONS, 

aflldayitB— use  of,  as  to  [179] 

provisional  liquidator,  powers  of,  on,  146  ^  $eq. 

winding-up  order,  in  [135] 


Digitized  by 


Google 


Digitized  by 


Google 


1198  INDEX4 

SALE  OP  COMPANY'S  THOPERTY-^-cMtinrnd. 
Oonyeyanomg  Act,  1881 .  .362 

orders  under  [368] 
debenture  action  in,  464 
debenture  holders  ordered  to  oononr  in  [372] 
direotions  as  to,  361 
disohaive  of  inoombrances, 

order  for  payment  out  [876] 

orders  to  pay  in  money  for  1378] 
execution  of  assignment— order  for  [370] 
ffoodwill  of  business  [364] 
mquiries  as  to,  362 

order  for,  where  incumbrances  [3681 
joint  tenancy  of  company  and  indi?idual  (Act  of  1899),  1032 
Land  Transfer  purohMe,  362 
leaseholds  by  auction — ^leave  for  [365] 
liquidator's  duties,  280 
liquidator's  powers  as  to,  269,  361 
mmes — cleave  to  sell  [366][ 
mortgagee's  concurrence  m  sale — order  for  [366] 
mortgagee's  consent,  with  [366] 
newspaper— leave  to  sell  [363] 
order  for  [363  et  seq.'] 
order  confirming  contract  [368] 
order  gfiving  general  liberfy  for  [364] 
Paymaster-gfeoeral,  certificate  [371] 
payment  into  Court,  on,  364 

purchase  by  liquidator  without  leaye  forbidden,  361 
purchaser  to  pay  balance — order  for  [^69] 
release  of  assets  from  lien— order  for  [37fj 
sanction  not  required  to,  361 
secured  creditor — at  instance  of,  459 
secured  creditor — compricted  in  security  of,  444 
securities,  of,  339,  340 
ship—leave  to  sell  [363] 
special  conditions — subject  to  [368] 
summons  for  leave  [362] 
supervision  proceedmgs,  in,  797 
tender  for  purchase — bberty  for,  to  liquidator  [373] 
voluntary  winding-iq),  in,  759^  805 
works,  &o.  [365] 

SALE  OP  UNDERTAKINO, 

under  s.  161  of  Act  of  1862 .  .946 

SANCmON  OF  COURT, 
summons  for  [380] 

SAVINGS  BANKS, 
jurisdiction  as  to,  19 

SCHEMES  OF  ABRANGEBffENT, 
under  s.  159  of  Act  of  1862 . .  726 

under  Joint  Stock  Companies  Arrangement  Act,  1870. .  837  «t  »fq^ 
liberty  to  assent  to  [388] 

SCOTCH  COMPANIES, 

no  winding-up  in  England,  21 

SCOTLAND, 

arrestment  in,  458 
enforcing  orders  in,  573  [574],  940 
examination  of  witnesses  in — order  for  [182] 
order  in — ^made  order  of  Court  [574] 
private  examination  in,  594 
proceeding  in — ^liberty  for  [419] 
sequestration  in,  552 
swearing  affidavits  in,  941 
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SORUTINEEBS,  735 


SEAL  OF  OOMPANT,  361,  769 

liqnidaton  affixing,  to  bilk  and  notes,  379 

«'  SEALED," 
meaning  of,  16 

SEALING  PBOCESS,  41 

SECOND  ADVERTISEMENT, 
winding-up  petition,  of  [91] 

SECOND  PETITION, 
costs  of,  80 

order  allowing  [136,  137] 
form  of  [79]  and  notes 

SECRET  BENEFITS, 

misfeasance  by,  615,  616 

SECRETARY  OF  COMPANY, 
affidayit  by,  as  to  books  [163] 
deliyery  of  company's  property  bj,  order  for  [353 J 
liberty  to  employ  [388] 
misfeasance  by,  615 
statement  of  affidrs,  duties  as  to  [209] 

SECURED  CREDITOR, 
action  by,  459 

amendment  of  proof  by— order  for  [490] 
debenture  and  debenture  stock,  by,  460  ^  aeq. 

[And  see  Dsbektubbs.] 
declaration  of  rights  of,  459 
defined,  457,  458 

description  and  valuation  of  security  of  [473]  and  note 
j^narantee  by,  458 

indemnity  by,  for  lost  security  [475] 
inquiry  as  to  securities  of  [491] 
interest — rights  in  respect  of,  439 
landlord— where  he  is,  458 
petition  by,  64 
proofs  by,  444 

[And  see  Proof  ov  Dsbtb.] 
restraining  proceedings  by,  405 
sale  at  instance  of,  459 

transfer  of  actions  and  proceedings  by,  to  judge,  465,  475 
yoting  by,  at  first  meeting,  231 

SECURITIES, 

sale  of,  339,  340 

deliyered  into  Bank  of  England  where  company  wound  up  by  Court, 
379 

SECURITY, 

compromise,  for,  640 
costs  for  [400]  and  notes 
appeal,  674  [6751 

compny,  plaintiff  or  pursuer  (s.  69  of  1862),  401 
fur^er  on 


in  orpu 
r  [105J 
ttj,  77 


oroer  for 
insolyent  compan; 
order  for  [105J 
person  out  of  jurisdiction,  by,  104 
petition  of,  105 
summons  for  [104] 
unlimited  company,  by,  101.  401 

4h2 
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SECUBXTY— continued, 

liqmdator  and  special  manager,  of,  168,  161,  257  [258],  401,  1050 

amount  of,  257 

certificate  as  to,  257  [258] 

cost  of  giving,  257 

dispensing  with,  257 

failure  to  give  or  keep  up,  254,  258,  684 

how  to  be  given  [257] 

order  giving  leave  to  give  [4001 

order  on  g^uarantor  to  pay  [258 J 

reduction  of  [258] 

supervision  oases,  in,  802 
orders  for  [803] 
production  of,  on  proof,  441 
provisional  liquidator,  of,  147 
redemption  of — ^proving  creditors,  444 

SEPABATE  ESTATE, 

female  contributory,  of,  501 
balance  order  against  [539] 
receiver  of,  567 

SEQUESTRATION, 

assets  protected  against,  2,  3,  4,  7 
enf orcinjg  orders  bj,  566 
restraining,  402 

supervision  order— effect  of,  798 
void  after  winding-up  order,  402 

SERVANTS, 
dischargpe  of, 

priority  of  wages  of,  493 
proofs  by  [4721 
winding-up  oider,  by,  457 

SERVICE, 
affidavit  of, 

notice  of  final  settlement  of  list,  of  [519] 

order,  on  several  persons  [541,  542J 

petition  to  wind  up  [92,  93]  and  notes,  96 

special  orders  for  (office  closed)  [95,  96] 

subpoena  and  notice  to  witness  [174] 

substituted  [96] 

in  support  of  summons  for  [94] 

summons  to  pay  arrears  of  call  [547]  and  note 
execution  of  process  and  enforcement  of  ordeis  (Rules  of  1903),  1045 
how  to  be  effected  (Rules  of  1903),  1045 
indorsement  on  order  for,  186,  568 

balance  order,  on  [538] 
judgment  or  order,  of,  41,  186 

requisites  as  to,  186 

showing  original,  541 
memorandum  of,  by  person  effecting  [542] 
memorandum  on  judgment  or  order  for  service  [538],  568 
notice,  of,  41 

notice  of  winding-up  order,  137 
order  for  (office  dosed)  [94] 
orders,  of,  41 

out  of  jurisdiction,  187  ^  teq, 
petition,  of,  92 

affidavits  of  [92,  93]  and  notes,  96 

defunct  company,  92 
pleadings,  of,  37 
postal,  39,  186 
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BEB,yiCE—<!ontinued. 

prooees,  of,  37,  39,  41,  186  et  8eq, 

GoTinly  Courts,  in,  41,  186 

out  of  juiifldiotion,  187  et  seq, 
statutory  demand,  statement  in  petition  [81] 
subpcena,  of,  172 
Bubstitated, 

of  order,  190  [191] 

of  petition,  oiSer  [94,  95,  96,  191] 

of  summons  [191] 

orders  for  [191] 

rules  as  to,  190 
summons,  &c.,  89  [94] 

affidayits,  notice  of,  1097 
time  for,  39 

when  not  inyalidated  by  omission  of  name  in  document,  41 
winding-up  order,  of,  137,  138 
within  jurisdiction,  186 

SET-OFF,  466  et  aeq.    [And  see  Fboo7  07  Debts.] 
allowance  of,  466  et  seq. 

Older  for  [477] 
assignment  of  debt  on,  467 
bankruptcy,  in  case  of,  467 
calls,  in  respect  of,  528,  543,  645 
contributories,  by,  466 
costs,  in  respect  of,  469 
debentures,  in  respect  of,  463 
directors'  fees,  in  respect  of,  469 
landlord,  by,  469 
misfeasance  proceeding's,  in,  619 
mutual  credit— what  is,  467—469 
policy,  in  respect  of,  468 
summons  for  allowance  of  proof  of  [477] 
unliquidated  damages,  in  case  of,  468 

SETTLEMENT  OF  LIST  OP  CONTRIBUTORIES,  502  et  aeq, 
[And  see  Contbibutobibs.] 

SEVEN  MEMBERS, 

unlimited  liability  where  less  than,  929 
winding-up  where  less  than,  21,  49 

SHARE  WARRANTS  TO  BEARER, 
provisions  of  Act  of  1867.  .979 

SHAREHOLDERS, 

diyidends  or  returns  to,  551 

exclusion  of  right  of,  to  petition,  720 

liability  in  respect  of  dividends  received  out  of  capital,  614,  615 

meeting  of— order  for  [431] 

petition  by,  81,  82 

fully  paid  [81],  82 

calls  unpaid,  68 

proofs  by,  445  

relief  oi  when  filed  contract  insufficient^  612.     [See  CoMPAira» 

Act,  1898.] 
voluntary  winding-up, 

exclusion  of  power  to  resolve  on,  720 

SHARES,  ^      ^ 

allotment  moneys,  order  for  payment  of  [5601 

cash  payable  on,  primd  facie  (repealed  s.  25  of  0.  A.  1867),  511  et  seq. 
certim»te,  primd  facie  evidence,  926 
charging  order  on,  666  [569],  570 
consolidation,  notice  of,  926 
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SRABiES— continued. 

disclaimer  in  bankruptoy,  501 
diflooiint — iBsned  at,  552 
forfeiture,  provisionB  of  Table  A.,  957 
fully-paid,  oontraots  as  to,  510  et  seq. 

petition  by  holder  of,  67 
nature  of,  925 

numbers,  to  be  distinguished  by,  927 
personal  estate,  925 

preference,  as  reg^ards  return  of  capital,  651 
purchase  by  company  of  its  own,  508,  509 

qualification — misfeasance  as  to,  615 
stock,  conversion  into  (notice  of),  926 
time  for  holding  before  petition,  67 
transfer  of,  925 

after  winding-up,  399,  400,  721,  956 
void  unless  by  order,  7 
transmission,  provisions  of  TaUe  A.  as  to,  957 
Testing  order  of  right  to  transfer,  [389] 

SHERIFF, 

restraining  sale  by,  404 

withdrawal  of,  orders  for  [409,  410]  and  note,  822 

SHIP, 

lien  on,  order  giving  effect  to  [412] 
restraining  proceedings  againsb  [412] 
sale  of,  liberty  for  [363] 

SHORT  NOTICE  OP  MOTION,  36 

SHORT  TITLES  ACT,  1896.. 8,  1028 

SHORTHAND  NOTES, 
costs  of, 

appeal  on,  680 

priori^  of,  653 
notes  of  evidence,  178  (rules),  1053 
private  examination,  at,  589  [590] 
public  examination,  at,  598 

[And  see  Public  Ezaxinatzqn.] 

SHOW  OP  HANDS,  733 

««  SLIP  ORDER,"  103 

SOLICITATION  OF  VOTES, 
proxies  for,  233 

SOLICITOR, 

application  for  leave  to  employ  [2611 

attendance  at  chambers  on  oehalf  of  liquidator  [261] 

bill  of— taxinff,  656,  657 

Board  of  Trade's  sanction  to  employment  o^  260  [261,  262] 

certificate  as  to  remuneration  of,  656,  657 

change  of — order  for  taxation  on  [661] 

committee  of  inspection's  sanction  to  employment  of  [290] 

costs  of,  taxation,  656,  657 

Court's  sanction  [261] 

delivery  of  books  by— <»der  for  [352] 

employment  of,  260 

liquidator,  bj,  260 

public  examination,  at,  595 

winding-up  under  supervision,  in  [811]  and  note 
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QOIACrrOR— continue. 
lien  on  books,  850 
liqnidator  attending  bj,  198 
Uqnidator's  non-personal  liability  to,  260 
officer  of  company — when,  618 
official  receivOT's  sanction  to  emplovment  of,  260 
petitioner's  solicitor  generaUj  emj^oyed,  261 
proof  of  debt  of  [471]  and  note 
proTisional  liquidator,  to,  157 
record  book— entries  in  as  to,  302 
report  by,  as  to  proceeding  [263] 
retainer  to  [262T 
sanction  required  to  employment  of,  260 

SOLVENT  COMPANIES, 

debts  provable  in  windin^-np  of,  439 
interest  provable  in  windmg-np  of,  452 

SPECIAL  ACT, 

winding-up  companies  incorporated  under,  18 

SPECIAL  BANK  ACCOUNT,  333,  338 

oonmiittee  of  inspection's  resolution  as  to  [290] 
forms  as  to  [338,  339] 

[And  see  BAxnasQ  Aoooxtbt.] 

SPECIAL  CASE,  681 
appeal  by,  681 
County  Uonrt,  from,  706 

SPECIAL  CONDITIONS, 

order  for  sale  subject  to  [368] 

SPECIAL  EXAMINER, 
appointment  of,  180 

private  examination,  for  [590]  and  note 
orders  appointing  [181] 
witness  to  attend  and  answer— order  for  [181]  and  note 

SPECIAL  MANAGER,  161  et  $eq. 
accounts  of,  161 

afOdavit  verifying  [162] 
application  for,  168 

borrowing  to  enable  pavment  to  be  made  by  [357] 
cony  order  for  Board  of  Trade,  158 
failure  of,  to  g^ve  security,  258 
orders  appointing  [159 — 161] 
provisional  liquidator's  powers  as  to  [149] 
removal  of,  258 
remuneration  of ,  158 

priority  of,  653 
report  on  applying  for,  158,  159 

form  of  [159] 
Rules  of  1903..  1049 
security  of,  161,  257,  258 

certificate  of  giving  [258] 

Rules  of  1903..  1060  . 
[And  see  Sbousttt.] 
supervision  orders-clause  as  to,  in  [802] 


SPECIAL  PROXY,  232 
certificate  on  [243] 
form  of  [242] 


Digitized  by 


Google 


1204  INDEX. 

SPECIAL  RESOLUTION, 
copies  of,  930 
how  passed,  728 
meamng  of,  14,  929 
registration  of,  930 
YoTimtaiy  winding- np,  for, 
notioes  for  [730—732] 

SPECIALTT  DEBT, 

oontributoriee'  liability  is,  500 

SPECULATIVE  TRADING,  341 

STAMP  ACT,  1891..  1026 

STAMPS, 

adhesive,  1045 
affidavit,  on,  42 
debenture  actions,  in,  465 
defacement,  34 

Roles  of  1903..  1045 
exemption  from  duty,  666 
fees  taken  by,  1081 
orders,  on,  44 
petition,  on,  72 
proxy,  on,  241 

STANDING  OVER  OF  PETITION,  111 
danger  of  consenting  to,  99 
general  meeting  as  to,  119 
orders  for  [122,  123] 
substituting  petitioner  on,  122 

STANNARIES  JURISDICTION, 

abolition  of  Stannaries  Court,  14,  16,  700,  706 

appeals  from,  682 

companies  subject  to,  26 

costs  in,  654 

County  Courts  of  Cornwall,  vested  in,  14,  16,  700,  706 

County  Court  (Stannaries  Jurisdiction)  Rules,  1897.  .16,  1085 

^^eral  practice,  as  to,  30 

jurisdiction  (former)  of  Stannaries  Court,  25 

assigned  to  Cornwall  County  Courts,  26,  1085 

transferred  to  County  Court,  23,  25,  26 
order  assigning  jurisdiction  of  abolished  Court,  1085 
petition  under  [^87] 

priority  in  distributing  assets,  653,  654 

provisions  of  Stannaries  Act,   1887,  not  affected  by  Prefoontial 
Payments  Act,  494 

S-ovisions  of  Stannaries  Court  (Abolition)  Act,  1896. .  1029 
ules  of  1897  as  to,  App.  B.,  1029 
«  Stannaries  Court "  defined,  14 
titie  of  County  Court  proceedings  [32] 
transfer  of  cases  to  and  from,  575 

STATEMENT  OP  ACCOUNT, 

liquidator's,  under  sect.  15  of  1890.. [3 14  0t  m^.] 

STATEMENT  OF  AFFAIRS,  209  et  9$q. 
Act  of  1890,  provisions  of,  209 
affidavit  of  concurrence  in  [223] 
costs  as  to,  655 

priority  of,  653 
default  in  making,  209 
directors'  duties  as  to,  209 
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STATEMENT  OF  AFFAIBS^eontinued, 
expenses  of,  209.  210 
extending  time  for,  210 

oertificate  [211] 
filing  of,  210 

first  meetings  maj  be  held  before  sabmission  of,  210 
form  of  [214  et  ieq."] 
inspection  of,  209 
instmotions  to  be  given,  210 
interviews  with  official  reoeiver  as  to,  210 
notice  to  submit  [21 IJ 
official  receiYer*s  duties  as  to,  201 
official  receiver's  reports,  202 
orders  to  submit  or  concur  in  [212,  213]  and  notes 
preliminarj  report  on  [226,  228] 
request  to  concur  in  [211] 
Rules  of  1903,  provisions  of,  210,  1049 
submission  of,  to  official  receiver,  209 
summary  of  [224] 

sent  to  ^editors,  &c.,  231 
verification  of,  209 
when  to  be  made,  209 

STATIONERY  TJXPENSES, 
liquidator,  294 

STATUS, 

alteration  of,  7,  399,  400 

effect  of  voluntary  winding-up  on,  721 

STATUTES, 

winding-up,  as  to,  8,  9 

STATUTES  OF  LIMITATION, 
effect  on  proof  of  debts,  453 
misfeasance  proceedings,  in,  619 
receiver's  payment— effect  of,  463 

STATUTORY  AFFIDAVIT, 
effect  of,  98 
who  is  to  make,  98,  99 

STATUTORY  DEMAND,  61 
form  of  [81] 
non-compliance  with,  62 
petition  founded  on,  62 
statement  of,  in  petition  [81] 

STATUTORY  MEETING, 

provisions  of  Act  of  1900 . .  1037 
default  in  filing  report  at,  60 

STAYING  ACTIONS  AND  PROCEEDINGS, 

against  company,  402  et  $eq,    [And  see  Leoal  Psoobbdinob.] 

arrangement  under  Act  oi  1870,  in,  888  et  seq, 

supervision  j^roceedings,  in,  822 

voluntary  winding-up,  in,  760,  761 
appeal,  on,  673  [676  et  BegJ] 
v«tition[123] 
King's  Bench  action  [408] 
vduntaiy  winding-up,  741,  749  [760] 
winding-up  order  under,  141,  142  [142] 
winding-up  proceedings,  power  of  Court,  2 — 4,  936 

STEAMER, 

liberty  to  send  abroad  [387] 
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STITCHING  MABGINS,  33 

STOCK, 

ohai^^g  order  on,  566  H  teq,,  and  forms 
conversion  of  sharee  into,  proyisions  of  Table  A.,  958 

STOP  ORDER, 

fond  in  Court,  on,  419 

STRIKING  OFF, 

name  of  company  (from  register),  696 
name  of  conmbntcoy  (from  lisQ  [522,  523] 
[And  see  Contbibxttosibs.J 

STYLE  OF  OFFICIAL  RECEIVER, 
when  he  is  liquidator,  251 

SUBDIVISION  OP  SHARES, 
proyisions  of  Act  of  1867 . .  978 

SUBPCENA, 

ad  UtU—ioTm  of  [1721 
affidavit  of  service  of  [174] 
attendance  of  witness  under,  171 
chambers,  for,  171 
duces  tecum  [1711 
praeipeiot\VllL\y  171 
service  of,  172 

SUBSCRIBER  TO  MEMORANDUM, 
member  of  company,  500,  506 

SUBSIDIARY  COMPANY  (LIFE  ASSURANCE).  997 

SUBSTITUTED  SERVICE,  190.    [And  see  Sbeyiob.] 
affidavit  of  [96] 

affidavit  on  summons  asking  for  [94] 
orders  for  [94—96,  191,  685,  745] 
rules,  190 

summons  for  order  for  [1^2] 
voluntary  winding-up,  in  [745] 

SUBSTITUTION  OF  PETITIONER, 
withdrawal  of  petition,  &c.  on,  121,  122 

SUBSTRATUM  GK)NE, 

ground  for  petition,  when,  53 — 57 
petition  on  ground  of  [81] 

SUMMARY, 

liquidator's  account,  of— on  release  [306] 
statement  of  affairs  of  [224],  231 

SUMMONS, 

affidavit  evidence  on,  175 

appointment  provisional  liquidator  [148] 

directions,  for  [380] 

duplicate  of,  38 

evidence  on,  175 

to  be  filed  before  service,  1097 
ex  parte ^  38 
extension  of  time,  36 
failure  to  attend,  40 
filing,  33 
genml  form  of  [38] 

originating,  742  [743] 
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SUMMONS— oon^iittMl. 
hearing  of,  89 
iBsninff  of,  38 

leaye  tor  liquidator  to  sae  [394] 
liberty  to  oommenoe  prooeeiiiiigfs  [414] 
originating,  38,  39 

ex  parte  [liZ] 

Bervioe,  as  to,  743 

substituted  service  [745].    [And  see  Substttotbd  Sebviob.] 

transfer  of  winding-up,  for  {677] 

voluntary  winding-up,  in  [743] 
preparation  of,  38 

reports  of  first  meetings,  to  consider  [261] 
return  of,  39 

rules  and  praotioe  directions,  37 — 40 
Bules  of  1903..  1044 
sealing  of,  41 
sernoe,  39 

affidavits  to  be  filed  before,  1097 

ex  parte  for  special  order,  petition  [94] 

provisions  of  Act,  931 

substituted,  affidavit  in  support  [94] 

substituted,  orders  for  [191  j 

SUPERVISION   OP   THE   OOUBT   (WINDING-UP   UNDER), 
793  et  eeq, 
amendment  of  petition^  on  asking  for,  116 
asking  for,  precludes  Court  from  making  oompulsory  order,  116 
creditor  prejudiced  by  voluntary  windii^^-up,  when,  58 
discretion  fd  Court,  118,  114 
order, 

gazetting  of,  44 — 40 

power  to  make,  109 

practice  as  to  obtaining,  115 
transfer  of  action  after,  682 
voluntary  winding-up,  750 

voluntary  winding-up.  none  unless  vaUd,  115,  750 
who  may  apply  for  order,  118 
winding-up  under,  is  not  "  by  order  of  the  Court,"  16 

SUPPLEMENTAL, 

further  report,  for  public  examination,  695,  697  [600] 
list  of  contributories  [621] 

SUPREME  COURT, 
general  practice,  29 

SURCHARGES, 

liquidator,  against,  334 

SURETIES, 

claim  as  to,  in  compromise  agreement  [646] 

disposition  of,  899,  400 

proof, 

against  company,  what  is,  469 

against  co-sure^,  470  , 

securities  of,  470 

SURPLUS  ASSETS, 

allegation  as  to,  in  shareholder's  petition  [81]  and  note 
distribution  in  winding-up,  661,  652 

SURPLUS  FUNDS, 

dividends  on,  339,  340 
investments  of,  889,  840 
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SUBBENDEB, 

leave  for  landlord  to  proye  on  aooepting  [426] 
Beonrity,  of— on  proving,  444 

SUBVETOR, 

appointnient  of  [390] 

SUSPENSION  OP  BUSINESS, 
petition  on,  48 

SWEABING, 

affidavit,  176  [288] 

proof  of  debt,  240,  442,  443 

SYNDICATE, 

winding-up  of,  18 


TABLE  A.,  956 

TABLES, 

contribntorieft— of  leading  cases  as  to,  604  et  teq, 
creditors — as  to  proofs  by,  446  et  teq. 
official  receivers,  of.  Appendix  D. 

TAXATION  OP  COSTS  AND  CHABGES,     • 
compnisory  winding-up,  in,  655 — 657 
official  receiver's  duties  as  to,  207,  208 
review  at  instance  of  Board  of  Trade,  1064 
supervision  proceedings,  in,  835 
voluntarv  winding-up,  in,  786  and  foims 
[And  see  Cosis.] 

TAXES, 

Crown's  priority,  450,  493 
income  tax, 

affidavit  of  officer  of  company  as  to  [496] 

claim  for  relief  from  [496] 
official  regulations,  495 
possession  retained  by  official  receiver  or  liquidator— when  amount 

provable,  426,  495 
pnoritv  of,  493 
proof  for,  426 

TAXING  MASTEB  OB  OPFICEB, 
meaning  of,  16 
transferred  actions  in,  40 
[And  see  Beqistbab.] 

TENDEB, 

highest  net  money,  what  is,  373 

TEBM, 

last  days  of— liberty  to  assi^  [372] 
renewal  of —liberty  for  [389] 

<«  THE  ACTS," 
meaning  of,  8 

TIME, 

abndgmentof,  36 
appeiaing  for,  667,  669—672 
extension  of,  36,  671 

filing  evidence  on  petition— order  [101] 

order  extending,  for  filing  affidavit  [101] 

summons  for,  36 
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TITLE, 

wmding-np  petitioiis  [78]  and  notes 

TITLE  OF  PROOEEDINaS, 
BAgh  Court,  in,  31 
other  Courts,  31,  32 

proceedings  under  Companies  Act,  1898.  .80  [31,  82]  and  notes 
Bules  of  1903..  1044 

TOLLS, 

restraint,  420 

TRADE  UNION, 

jurisdiction  as  to,  20 

TRADINO  ACCOUNT,  297 
affidavit  verifying  [301] 
auditor  of —appointment  of  [290] 
form  of  [300] 
return  of  trading  [346] 
weekly  amounts  of,  to  be  entered  in  cash  book,  297 

TRAMWAY  COMPANY, 
under  Act  of  1862 .  .20 

TRANSCRIPT  OF  SHORTHAND  NOTES, 
public  examination,  at  [609] 

TRANSFER, 

actions  and  proceedings  of  (Rules  of  1903) . .  1048 
actions,  of,  40,  575—680 

amplication  for  [577,  578]  and  notes 

Cfhancery  Division,  in  [582]  and  note 
debenture  actions,  of,  465 

High  Court's  jurisdiction  as  to,  40,  576 

liord  Chancellor,  by,  40,  577 
legal  personal  representatives,  by  member,  925 

notice  of  motion  and  order  [583,  584]  and  note 
powers  as  to — after  transfer,  40 

King's  Bench  Division,  from— order  for  [582] 

regiikrar's  powers  after,  40,  581,  582 

setting  aside  judgment,  after— <nrder  for  [583] 

supervision  order,  after,  582 
shares,  of, 

after  winding-up,  399,  400 

none  allowed  unless  by  order,  9 

provisions  of  Act  of  1862  as  to,  ss.  22  to  25  of  1862,  App.  Ar 

vesting  order  of,  right  to  make  a  [389] 

voluntary  winding-up,  after,  721 
winding-up  proceedings,  of,  575 — ^80,  and  forms 

buBding  society  (registered),  576 

commenced  in  wrong  Court,  27,  575 

copy,  order  to  be  lodged  with  registrar,  576 

oosts  as  to,  578 

County  Court — ^from  or  to,  575  et  ieq. 

Court— firom  one  to  another,  575 

distinotive  number  on  (new),  576 

$x  parte  application  by  official  receiver  [578] 

High  Court — from  or  to,  575,  576 

inmistrial  and  provident  society,  of,  576 

jurisdiction  to  order, 

County  Court,  of,  576 

High  Court,  of,  576 

Lord  Chancellor,  of,  575,  577 

only  to  Court  having  winding-up  jurisdiction,  576 

Stannaries,  575 
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TRANSFER—eontinued, 

winding-up  prooeedingB,  oi—contmied, 
mineasanoe  prooeedings,  675 
offioial  reoeiyer, 

ap|>oinianent  of  depn^,  after  [579] 

notice  to,  of  application,  576 

who  to  act  aa,  after,  576 
orders  for, 

building  society,  to  High  Court  [579] 

oopj  to  be  lodged  with  registrar,  576 

general  form  [578] 

High  Court  to  County  Court  [579] 
particular  proceeding  in  the  winding-up  may  be  transfemd, 

575 
practice,  directions  as  to,  577 
public  examination,  of,  598 
records—transmitting,  on,  576 
retaining,  instead  of  transferring,  575 
Stannaries  jurisdiction — to  or  from,  575,  576 
summons  for  (from  County  Court  to  High  Court)  [577] 
Toluntary  winding-up,  in,  575,  742 
wrong  Court,  immaterial,  575 

TRIAL, 

libOTty  to  proceed  to  [396] 

TRUST  DEED, 

debenture  holders,  for,  462 

TRUSTEE, 

delivery  of  oompanr's  property  to  liquidator  by,  347 
how  far  liquidator  is,  280 

proof  of  debt  by,  470 

Yoluntaiy  win&ig-up,  in,  725,  764 

TRUSTEE  SAVINGS  BANK, 
winding-up  of,  19 

TWO  PETITIONS, 
costs  of,  137 
winding-up  order  on  [186,  137] 


acts  of  company — not  ground  for  petition,  57,  68 

borrowing  of  company,  64 

contract  as  to  paid-up  shares  (filing)  (old  law),  511 

misfeasance  by  acts  which  are,  616 

petition  for  debt  incurred,  64 

UNABLE  TO  PAT  DEBTS, 

when  company  to  be  deemed,  49,  50 

UNCALLED  CAPITAL, 

charge  on,  466 
collection  of,  466 

UNCLAIMED  DIVIDENDS,  310  et  9^. 
[And  see  Ukbisibuiijtiu)  AfissTB.] 

UNCLAIMED  FUNDS,  810  et  teq. 

[And  see  UjNDUfVJUBTJTED  Assets*] 
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UNDERTAKINa, 

damages  lor,  on  motion  [406] 

inqoiry  ae  to  [423] 
filing  affidaTits  out  of  time,  on,  1097 

UNDERWRITINa, 
conmiiflsion,  1035 

UNDISTRIBUTED  ASSETS  (a.  16  of  Act  of  1890),  308  et  $eq. ;  (s.  16 
of  1890),  forms  in  relation  to,  308 
acooonts  to  Board  of  Trade  as  to,  319 
aooonnts  to  Board  of  Trade  of, 

affidavit  as  to  [317J 

affidavit  of  no  receipts  or  payments,  310 

enforcing,  321 
applicationB  to  Court  in  respect  of,  311,  312 
audit  by  Board  of  Trade,  311 
bankruptcy  powers  as  to,  308,  311,  312,  313 
Board  of  Trade,  order  for  payment,  308 
claimants,  as  to,  312 
"conclusion*'  of  winding-up,  309,  310 
enforcing  accounts, 

affidavits  in  support  [323] 

title  of  proceedings  [322] 
liquidator's  statement  of  account  [315] 
list  of  amounts  payable  to  contributones  [318] 
list  of  dividends  or  composition  [318] 
meaning  of,  309 

money  under  control  of  liquidator,  311 
particulars  of,  to  Board  of  Trade,  31 1 

form  of  [319] 
payment  in  oi,  311,  327 

form  as  to  [324] 

order  as  to,  311 
payment  out  of,  312 

forms  as  to,  324  «t  teq, 
request  of  Board  of  Trade  as  to  [319] 
Rules  of  1903..  1066 
statement  for  Registrar  of  Joint  Stock  Companies,  308—310,  314 

form  of  [316] 
statement  of  K.  J.  C, 

affidavit  supporting,  310  [320] 

trading  account  [317] 
verified  account  of  liquidator,  322 

Board  of  Trade  order  for  [320] 

notice  of  motion  for  [322] 

order  for  [324] 

UNLHilTED  COMPANY, 

dividends  in  winding-up,  of,  662 
High  Court  jurisdiction,  23 
meaning  of,  13 
security  for  costs  by,  401 
winding-up  of,  17 

UNLIMITED  LIABILrrr, 

directors,  of,  under  Act  of  1867.  .975 

UNLIQUIDATED  DAMAGES, 
petition  founded  on  claim  for,  64 
proof  for,  440,  470 
set-off  in  respect  of,  468 
yoting  m  respect  of,  231 
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UNREGISTERED  COMPANY, 

application  of  Act  of  1862  to,  963 

bankruptcy  proceedings  by  liqmdator,  898 

callB,  in  order  to  pay  [o40J 

companies  not  held  to  oe  unregistered,  20 

compulsory  winding-up  under  sect.  199  of  G.  A.,  1862.  .60— 62 

compulsory  winding-up  under  sect.  199  of  0.  A.,  1862,  High  Court 

has  jurisdiction,  62 
contriDutories,  504 
County  Court  jurisdiction  as  to,  700 
grounds  for  winding-up,  60 
inability  to  pay  debts,  953 
jurisdiction  as  to,  18,  963 
meaning  of,  60 
petition  to  wind  up  [82] 
principal  place,  60 
restraining  action  in  case  of,  964 
Testing  order  in  case  of  [281] 
voluntary  winding-up, 

not  subject  to,  719,  963 

registration  for  purpose  of,  719 
winding-up,  18,  20,  21,  968,  966 
winding-up,  dissolution  may  be  before,  2 

UNSECURED  CREDITOR, 
proof  by,  439  et  $eq, 

[And  see  Pboof  of  Dxbib.] 


VACANCY, 

conmiittee  of  inspection,  on,  282 
liquidator's  office,  in,  206,  683  et  »eq, 
Toluntary  liquidation,  in,  788 

VALUABLES. 

liberty  to  liquidator  as  to  return  of  [891] 

VALUATION, 

annuities,  &c.,  of — in  windine-up  life  asBuraace  ocmipany,  464 
debt,  of,  for  purposes  of  proof,  &c.,  440,  444 
liberty  to  liquidator  as  to  [390] 
security,  of,  231,  232,  440,  444 

VARYING  LIST  OF  CONTRIBUTORIES,  603  [522] 

VENDOR, 

lien  of,  leaye  to  enforce,  420 

misfeasance  by  accepting  shares  from,  616 

not  entitied  as  creditor  where  title  not  made  out,  61 

petition  for  winding-up  by,  64 

VERIFICATION, 

affidavits  of,  298  [8171 
statement  of  affairs,  <«,  209 

VERIFIED  ACCOUNT, 

Board  of  Trade  order  for  [320] 
liquidator  of ,  311 

VESTING, 

company's  property  does  not  vest  in  liquidator  on  winding-up,  760 
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VESTINa  OEDBR, 
liquidator,  in,  281 

remoyal  of,  on  [686],  686 
right  to  transfer  shares,  of  [3891 
onregistered  company,  in  case  of  [281] 

rirl  rocs  evidence, 

winding-np  petition,  on,  100 

VOLUNTARY  WINDING-UP,  718—792 
acooonts  of  liquidator,  766 

finiO,  724,  766 

orders  as  to  [766,  767] 

sect.  16  of  1890,  under,  766 

yearly  meeting  as  to,  724 
Act  of  1862— provisions  of,  941  et  teq. 
Act  of  1890— application  of,  719 
actions, 

application  to  the  Court  as  to,  740 

restraining,  741,  760 
summons  for  [761] 

secured  creditor,  by,  761 

staying,  760 
ad][oumment  of  meetings  for,  739 
adjusting  contributoriee'  rights,  741,  782 

order  declaring  rights  [784] 

representation  orders  [783] 

summons  for  [783] 
adoption  of  proceeclings  of,  in  compulsory  winding-up,  109,  726 
advertisement  of  final  meeting  of,  724 
advertisement  of  resolution  for,  721 
amendments  at  meeting  for,  734 
appearanoe  to  originatmg  summons,  744 
application  of  s.  16  of  1890  to,  309 
ai^cations  to  the  Court  in,  740 

[And  see  infra,  Cottbt.J 
appomtment  of  liquidators  m,  730,  788 

Court,  by,  724 

shareholderB,  by,  730 
arrangements  in, 

Act  of  1870,  under.  .786 

under  s.  136  of  1862.  .786 

under  s.  136  of  1862 ..  723 

appeal  in  case  of,  723 


delivery  of —orders  for  [768] 

poeseeaon  of,  762 
^  protected  against  distress,  &c.  by  leave  of  Court,  3 
assignee  of  ehote  in  actum^Toower  to  sue,  726 
B  list  of  contributories  in,  778 
bar  to  compulsory  order,  when,  68,  69,  113 
blanks  in  proxy,  788 
books, 

inspection  of,  726 

liquidator,  kept  by,  766 
books  of  company, 

contributories'  right  to  see,  760 

delivery  of— order  for  [768] 

destruction  of,  726 

evidence— to  be,  726 

inspection  of,  760 
orders  for  [761] 

Uen  on,  762 

liquidator's  right  to,  762 

possession,  762 
borrowing  money,  768 

application  to  Court  as  to,  741 

P.  4  1 
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oaUB  in,  722,  778 

direotors,  by,  778 

form  of  [778] 

interest  on,  779  I 

making  of,  778 

notices  of,  778  [779] 

notice  of  motion  to  enforce  [779] 

order  enfordnff  [780] 

where  made  before  winding-np  [780 — 782] 

order  for  payment  of,  778 

summons  to  enforce  payment  of  [779] 
cancelling  prox^  stamps,  738 
carrying  on  bnsiness,  767 

application  to  Court  as  to,  741 
cases  for,  719 

certificate  of  debts  and  claims  [770] 
chairman  of  meeting, 

adjournment,  power  as  to,  739 

declaration  of,  733 

duties  at  meetings,  733 
chose  in  action  of  company,  725 
circumstances  under  which  it  takes  place,  719 
closure  at  meetinffs,  733 
commencement  of,  720 
companies  subject  to,  719 
compromises  in,r726,  786 

order  sandaoning  [786] 
consequences  of,  722 
continuing  under  superrision  of  Courts  109  et  ieq.,  760.    [And  see 

WlNDDfO-UP  TTlfDEB  SUPEBVISIOK.] 

contributories  in,  776  ei  acq, 

adjusting  rights  of,  722,  782 

appucation  to  Ck>urt,  741 
applications  to  Court  by  or  as  to,  723,  741,  777 
calls  on,  778  et  »eq, 
compromises  with,  726 
diyidends  to.  782  et  acq, 
inspection  oi  books  by,  760 
liquidator's  duty  to,  responsibility  for  breach,  694 
list  of,  722  [776] 

notice  of  appointment  to  settle  list  [776] 
conyeyance — ^form  of  [769] 
corporate  powers  of  company  remain  after,  721 
costs  {ohaxge&  and  expenses)  of,  724 

appearance  of  liquidatcnr  on  winding-up  petition,  of,  120 

liquidator's  b'ability  for,  787 

payment  on  account,  787 

priority  of,  786 

proceedings  commenced  before  winding-up,  760 

taxation  of,  787 

certificate  of  [787] 

summons  for  order  for  [787] 
County  Court's  jurisdiction  in,  700,  703,  742 
applications  to  (s.  138),  723 

County  Court,  in,  742 

ffeneral  practice  as  to,  742 

jurisdiction,  742 

matters,  as  to  what,  741,  742 

originating  summons,  by,   742.     [And  see  in/ra,   Osiai- 

NATINO  SUIOCONS.] 

who  may  apply*  742 
appointment  of  liquidator  by,  724 
oaUing  meetings  by,  763 

order  for  [763^ 
transfer  of  application  from,  742 
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Courts  hairing  iurisdiotion  to  determine  questions,  742 
coyenants  for  title,  760 
creditors  in,  763  et  aeq, 

adyertisements  for,  764 
form  of  [764] 
dedared  snffioient  [775] 

applications  to  €k)nrt  by,  742 

application  for  compnlsory  order, 

where  liquidator  shown  to  be  unfit,  68 
where  prejudiced,  58 

arrangements  with  (s.  136),  723 
(8.  159),  726 

oertincate  of  debts  and  claims  [770] 

compromises  with,  726 

compulsory  order  obtainable  by,  113 

€k)urt*8  power  to  fix  time  for  preying,  764 

del^ation  to,  of  authority  to  appoint  liquidators,  723 

disiulowing  claims  of— order  for  [772] 

distribution  of  assets  among,  763 

fixing  time  for  claims,  order  for  [769] 

inquiry  as  to,  ordered  [769] 

inyestigation  of  claims  of,  767 

liquidator's  duiy  to,  responsibility  for  breach,  694 

list  of  debts  and  chums  of  [766] 

meetings  of,  762 

notice  to,  of  allowance  of  debt  [767] 

notice  to,  to  come  in  and  proye  [767] 

order  for  inquiry,  as  to  [769] 

particulars  of  claims— order  zor  better  [772] 

saying  of  rights,  724 

secured,  763 

summons  for  adjudication  of  disputed  claims  of  [768] 

who  are,  763 
crofls-examination,  orders  for  [748,  749] 

witnesses,  of,  748 
death  of  liquidator,  724 
debts  and  claims, 

list  of  [7661 

payment  of,  722 

proyable  in,  725,  764 

where  incurred  in,  may  support  winding-up  petition,  64 
delegation  of  authority  to  appoint  liquidators,  723 
deliyery  of  books,  &c., 

application  to  Court  as  to,  741 

orders  for  [768] 
destruction  of  books,  725,  791 
directors, 

calls  by,  778 

effect  on  powers  of ,  722 

prosecution  of,  786 
discretion  of  Court  as  to  superyision  order,  114 
dissolulion  of  company,  in,  724,  792 

effect  of,  792 

procedure  for  obtaining,  791 
distress— notice  of  motion  to  restrain  [762] 
diyidends, 

application  to  Court  as  to,  741 

contributories  to,  782 

declaration  of  [773] 

forms,  as  to  [773—776] 

notice  that,  ready  for  payment  [773] 
documents— inspection  of,  760 

orders  for  [761] 
domestic  forum  of  shareholders  when  not  interferel  with  by  Court, 
68,728 

4l2 
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effeot  of  y 

petition  for  oompnlsorj  order,  on,  111—113 
status  of  company,  on,  721 
eyidence, 

applloations  to  Court,  on,  746 — 749 
lx>ok8  of  company  to  be,  725 
examination  under  sect.  116  of  1852.  .784 
exdosion  of  shareholders*  power  to  reeolye  on,  720 
expiration  of  limit  fixed  for  duration  of  company,  on,  719 
extraordinary  resdation  for,  719,  728 
adrertisement  of,  721 
notice  for  [732] 
failure  to  enter  appearance,  745 
filling  ap  yacancies  in  office  of  liquidator,  788 

orders  for  [788  et  seqJ] 
final  account  of  liquidator,  724,  766 
final  meeting  in,  724,  791 
advertisement  of,  724 
gazetting  notices  of,  791 
notice  conyening  [791] 
notice  to  registrar  of,  792 

form  of  [792] 
proceeding's  at,  791 
report  as  to,  724 
fixing  time  for  proof  of  debts, 

order  [764,  766],  765 
fraudulent  preference  in,  629,  726 
gazette  notices,  721 

extraordinary  resolution,  of  [740} 
special  resolution,  of  [739] 
general  liberty  to  apply  in  [747J 
general  scheme  of  arrangement  in  (s.  159],  726 
generally,  3 

fTuarantee  company,  of,  723 
mdustrial  and  proyident  societies,  of,  719 
inquiry  as  to  creditors,  order  for  [769] 
insolyency  inferred  from,  104 
inspection  of  books,  &c.,  725,  750 

orders  for  [751] 
interest  on  calls,  779 
leaseholds— liquidator's  duty  as  to,  752 
liabilities  to  be  discharged  pari  pasiUy  722 
lien  on  books,  752 
liquidator  in,  724 
accounts  of,  756 
additional,  788 
final.  756 

yearly  meeting  as  to,  724 
application  to  Court  by,  723 
appointment  of,  723,  730,  788 
Court,  by,  724 
delegation  of  power  of,  723 
new— orders  for  [788—7901 
seyeral,  722 

shareholders  by,  722,  730 
books^ 

rights  and  duties  as  toy  750—752 
to  be  kept  by,  752 
certificate  of,  as  to  debts  and  claims  [770] 
death  of,  724 

fixing  day  forproying,  765 
information,  to  furnish,  under  Act  of  1890. .  1018 
inyestigation  of  claims  by,  767 
leaseholds — duties  as  to,  752 
liability  for  costs  of,  786 
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liquidator  ia—eontinued. 

meetings  summoned  by,  762 

powers  of,  722 

removal  of,  724,  788 
grounds  for,  788 
orders  for  [788—790] 

remuneration  of,  722,  732,  753 
priority  of,  724 

report  of  final  meeting,  724 


resignation  of,  724  .       -u       -u 

statutory   duty  towards  creditors  and  contnbutones,  Dreaon, 


792 

tnmsfer  of  shares— powers  as  to,  778 
trustee — ^is  not  a,  722 
yacandes  in  office  of,  724,  788 
list  ol  contributories  in,  722 
settiement  of,  776 

notice  of  appointment  for  [776] 
meetings  bbfobe  resdutions  for  winding-up,  730 
adjournment  of ,  739 
amendments  at,  734 
chidrman's  declaration,  733 
chairman's  duties,  733 
dosure,  733 
creditors,  of,  762 
members,  of,  762 
notice  of,  729 
polls  at,  784 
proceedings  at,  732 
proxies,  733,  736,  737,  788 
quorum,  732 
snow  of  hands,  733 
special  resolution,  for,  727,  728 

interval  between,  732 
voting  at,  728 
meeting^  avtiib  winding-up  commenced,  762 
CJourt's  power  to  call,  763 
creditors  of,  763 
final,  724,  791 

liquidator's  power  to  call,  724 
vacancy  in  office  of  liquidator,  on,  724 
yearly— to  exunine  accounts,  &c.,  724 
members— distribution  of  assets  among,  722 
misfeasance  proceedings  in,  612,  741,  786 
misfeasance — leave  to  use  Hquidator's  name  [785] 

notice  of  [742] 
notice, 

appearance  to  summooB,  of  [745] 
<»fi,  of,  778  [779] 
creditors,  to,  764 
form  of  [764] 
following  resolutions  [789,  740] 
Ghizette,  in,  721 
meeting^,  of,  720 

extraordinary  resolution  for,  782  [732] 
posting  of,  729 
shareholders  abroad,  to,  780 
special  resolution, 

first  meeting  [780] 
second  meeting  [731] 
two  meetings  by  one  notice,  731 
Table  A.  applicable,  when,  728 
motion,  of  [7421 

registrar,  to— fmal  meeting,  of  [792] 
officers  of  company— prosecution  of,  785 
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orders  in, 

against  liquidator  for  attachment,  s.  15,  Act  of  1890.  .326 
application  to  Court,  on  [745] 
originating  summons,  on  [745 — 747] 
ordinary  resolution  for,  719,  727 
originating  summons  in, 
appearance  to,  744 

failure  to  enter,  745 
notice  of  [744] 
preecipe  for  [744] 
appbcation  by  [742] 
evidence  on,  745 — 750 
generiJ  liber^  to  apply  [747] 
notice  of  appointment  to  near  [744] 

service  of,  744 
orders  on  [7451 

prefatory  words  to  first  order,  on  [746] 
representation  order,  on  [748] 
security  for  costs, 

order  for  [746] 
substituted  service  of — order  [745] 
petition  of  official  receiver  for  compulsory  order,  59 
petitioner,  who  may  be,  113 
polls  at  meetings,  734 

adjournments,  as  to,  739 
voting  on,  735 
possession  of  books  and  assets,  752 
posting  notices  of  meetings  for,  729 
powers  of  liquidators  in,  722 
prefatory  words  to  orders  in  [746] 
I>rejudiced  by.  58 

grounds  for  compulsory  order,  47 
preliminary  observations  as  to,  719 
primd  facie  evidence  of  Insolvency,  77 
priority, 

of  costs,  &o.,  of,  724 
rates  and  taxes,  of,  763 
private  examination  in,  784 

application  to  Court  as  to,  741 
proceecBngs— meetingfs,  at,  782 
proof  of  debts  in,  725,  764  et  $eq, 
limiting  time  for,  764 
orders  [764,  765] 
property  of  company — application  of,  722 
prosecution  of  officers  in,  634,  726,  785 
proxies,  733,  736—738 

adjourned  meeting,  at,  739 
blanks  in,  738 
stamps  on,  737 
cancelling,  738 
public  examination  cannot  be  held  in,  596 
questions  arising  in— Court  may  decide,  723 
quorum  at  meetings,  732 
rates,  priority  of,  763 
reconstruction,  726,  786 

[And  see  Part  I.] 
register  of  members — inspection  of,  721 
registered  office — ^keeping  up  after,  721 
registrar  of  joint  stock  companies, 

copy  of  special  resolutions  for,  740 
removal  of  liquidator,  724,  788 
Court's  power  as  to,  788 
orders  for  [788—790] 
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remuneration  of  liquidator,  722,  732,  763 

orders  as  to  [764,  766] 

priority  of,  724 

resolutions  as  to  [764] 
representation  order  in  [748] 

adjusting*  oontributoriee'  rights  as  to  [783] 
resignation  of  liquidator,  724 
resolntion  for,  727 

after  presentation  of  petition,  86 
resolutions  after  commencement  of,  762 
restraining  actions,  760 
sale  of  property  of  company,  769 

oonreyanoe  on  [769] 

shares  for,  769 
scheme  of  arrangement  in  (s.  169),  726 
scrutineers,  736 

security  for  costs  ordered  in  [746] 
service  of  process, 

appli(»ktion  to  Court  as  to,  741 
settling  list  of  contributories  in,  722 
seyeral  liquidators — ^powers  of,  722 
shareholders — domestic  forum,  728 
shares,  transfer  of,  721 
show  of  hands,  733 
special  resolution  for,  719,  727 

adyertisement  of,  721 

copy  for  registrar  of  joint  stock  companies,  721,  740 

d^nition  of,  728 

notices  for  [730,  731] 
stamps  on  proxies,  737,  738 
status  of  company  affected  by,  721 
staying  action,  760 
staying  winding-up,  749 

application  to  Court  as  to,  741 

order  for  [760] 
substituted  service—order  for  [746] 
summons, 

adjudication  of  dispute  of  daims,  as  to  [768] 

originating,  742.     [And  see  supra,  Obioznatimo  Suiocons.] 
summons  for,  and  affidavit  [761] 
supervision  order,  liquidator  applying  for,  113 


supervision  order  after,  760.    [And  see  Wnn>iNa-up  SuPBEVZSzoir.] 
Table  A.  applicable,  where,  728 

provision  of,  as  to  voting,  &c.,  728 
taxation  of  costs, 

application  to  Court  as  to,  741 
taxes— priority  of,  763 
transfer  of,  676 

transfer  of  applications  in  County  Court,  742 
transfers  of  shares  after,  721,  778 
yacancy  in  office  of  liquidator,  724,  788 
Testing  of  property,  760 
Totes  of  member8---special  resolution,  for,  728 
voting,  728 

abstaining  from,  736 

polls,  on,  736 

proxy,  by,  737,  738 
witnesses,  cross-examination  of,  748 

VOTES, 

solioitation  of,  233 

VOTING, 

contributories,  by, 

general  meetings,  at,  429,  430 
provisions  of  article  to  be  regarded,  728 
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creditors,  by, 

contingent  debt,  in  respect  of,  231 

first  meeting,  at,  232,  233,  429,  430 

secured,  231 

unliquidated  debt,  in  respect  of,  231 
first  meeting,  at,  232,  233 

general  meeting,  at,  429,  430.    [And  see  tupru,  Mssmras.] 
proxy,  by, 

first  meeting,  429 

general  meetings,  429  [436,  437] 

Tolontary  winding-np,  733,  736— -739 
Tolontary  winding-up,  meetinni  for,  at,  728,  786,  737,  738.     [And 
see  VOLTJMTABT  WniDiNO-upr] 

VOUCHERS, 

committee  of  inspection,  submission  to,  297 
dividends,  for,  where  special  bank  account,  485 
numbering  of,  303 
proof  of  debts,  on,  441,  470.    [And  see  Pboov  or  Bbbi.] 


WAGES, 

preferential  payment  of,  498 
proof  for,  441,  466,  471  [472] 

WARING^  Bx  parte, 
rule  in,  407 

WARRANT, 
anest,  of, 

addressed— to  what  officers,  1069 
CJounty  Court,  in  [717]  1069 
public  examination,  699  [607] 
order  for  [606] 
sealing  of,  41 

WATER  COMPANY, 

jurisdiction  to  wind  up,  18 

WINDING-UP, 

bankruptcy  law,  how  far  imported,  439,  629 — 681 

building  society,  of,  19 

«'  by  ortier  of  Ae  Court,"  16,  799 

chartered  companies,  18 

companies,  liaole,  17,  18 

not  liable,  20 
colonial  companies,  18 
commencement  of, 

compulsory,  4 

Toluntary,  5 

under  supervision,  6 
company  without  assets,  198 
compromise,  640 

«  concluded"  within  s.  16  of  1890.  .309 
concurrent  petitions,  137 
costs,  660 

Courts  having  jurisdiction^  21,  23 
defunct,  19 

different  kinds,  2,  17,  18 
disposition  of  property  after,  invalidated,  400 
dissolved  compames  not  entitled  to,  under  Act  of  1862.  .20 
false  evidence,  s.  169  of  Act  of  1862.  .947 
falsifioation  of,  &c.  of  books,  s.  169  of  Act  of  1862.  .947 
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VnKDlNG-TTP'-'eonHnued, 

foreign  and  colonial  companies  where  aaeets  in  United  Kingdom,  18 

foreign  company,  of,  19 

fraudolent  preference,  629 

gas  or  water  companies,  18 

gazetting  order,  139 

general  practice,  how  &r  applicable,  16 

ulegal  companies  not  entitled  to,  20 

industrial  and  provident  sooietiee,  19 

insolvencj — iaprimd  facie  evidence  of,  401 

Joint  Stock  Companies  Acts,  under,  17 

jndge  to  whom  assigned,  23 

jurisdiction,  23—27 

life  assurance  company,  19 

meaning  of,  1 

mutual  credit  clause  applies  to  insolvent  company,  7 

notice  by  official  receiver,  141 

official  receiver's  position  in,  196  et  seq, 

orders  for,  131  et  seq.y  140 

ordinary  club  not  entitled  to,  under  Act  of  1862.  .21 

partnei^p,  of,  18 

petitions  costs,  134 

petitions  for,  47 

proof  of  debts,  439,  936 

rules  as  to,  10—13 

schemes  of  liquidation,  837  et  seg. 

special  Acts,  companies  under,  20 

statutes  as  to,  8,  9 

syndicate  of,  18 

taxation  of  costs,  655 

trade  union  not  entitled  to,  under  Act  of  1862.  .20 

tramway  company  not  exempt  under  Act  of  1862 . .  20 

transfer  of,  575  et  teq,    [And  see  Tsaivsfbb.] 

transfer  of  shares,  effect  on,  400 

unlimited  company,  jurisdiction <pf  High  Court  although  no  share 
capital,  23 

unregistered  companies,  2,  18,  20,  21 

voluntary,  3 

s.  15  of  Act  of  1890,  forms  in  relation  to  [314  $t  $eq,'] 
s.  15  of  Act  of  1890,  paying  in  order  \Z2f\ 
unclaimed  assets,  payment  to  liquidation  account,  810 

when  company  to  be  deemed  unable  to  pay  its  debts,  934 

where  no  reg^tered  office  here  allowed,  if  assets  and  liabilities 
here,  18 


WINDrNG-TJP  BY  THE  COITET,  17  et  $eq, 
commencement  of,  4 
displacing  voluntary,  effect,  112 
grounds  for,  47 
hearing,  109 

questions  arising  on,  110 
investigation,  112 
meaninjgof,  15 
orders  for,  133 
petition  for,  73  et  seq, 
prior  mortgfages,  111 
standing  over.  111 
volunts^  winding-up,  112 
I  for,  113 


WINDING-UP  ORDER,  131  et  eeq,,  [133  et  eeq."] 
acceleration  of  debenture  holders  remedies  by,  464 
adoption  of  voluntary  winding-up,  proceedings  in,  726 
advertisements  of,  199 
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"WINDING-UP  ORDERr~«m««M«f. 
Appeal  Court — made  by  [678] 
appeal  from,  667  et  seq. 

Becurity  for  costs  of,  104 
copies  of,  138 

Registrar  of  Joint  Stock  €k)mpaiiieB,  for,  93d 
discharges  employes,  467 
discharging  order  for  [142] 

on  appeal  [679] 
drawing  up  of,  198,  199 
foreign  or  colonial,  not  a  bar  to  order  here,  19 
forms  of  [132,  133,  136] 
''  Gazette  "  notice  of  [139,  140],  and  notes 
note  at  foot  of,  134 
notices  of,  131,  137  et  seq.  [140],  199 
official  receirer's  notice  of,  131  [131] 
persons  in  whose  favour  it  operates,  62 
provisional,  69 

not  now  made,  131 
provisional  liquidator's  appointment,  after  [135] 
register  of  [35] 

restoration  of  defunct  company's  name  before,  696  [697] 
restrictions,  with  [136] 
returns  to  Board  of  Trade,  as  to,  139 
service  of,  137 

staying  appeal  on,  677  [678] 
stay  of  proceedings  under,  141  [142] 
summons  (ex  parte)  for  special  order,  form  [94] 
supervision  only  asked  for — where,  115 
two  petitions  on,  136 
when ''made,"  198 
wrong  Court,  when  valid  or  not,  27 

WINDING-UP  UNDER  SUPERVISION, 
accounts  of  liquidator,  814       * 
-•     ■      -  *       [817] 


final,  819 

form  of  [816J 

order  for  delivery  of  [815] 

summons  to  bring  in  181^ 

summons  for  leave  to  oring  in  [815] 

summons  for  extension  of  time  [81 7j 

summons  for  leave  to  attend  [816] 

summons  to  proceed  on  [818] 
actions  against  company, 

effect  of  filing  petition  on,  794 

liberty  to  bring  [822] 

restraining,  822 

staying,  794 

Older  as  to  [821,  822] 
additional  liquidator — appointment  of,  796 
admitting  claim  of  creditor — order  for  [828] 
advertisement  of,  139,  140  and  form,  800 
advertisements, 

creditors,  for,  827 

meeting  as  to  liquidator's  remuneration  [818 1 

newspapers  in  vniich  inserted,  800 

order,  of,  800—804 

extending  time  for,  805 

order  for  [804] 
form  of  [806] 
annual  meetings,  823 
appearance  book,  806 

form  of  [806] 
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applications  to  the  Court  in,  805.     [And  see  tti/ra,  Ck)xmT.] 
application  of  s.  15  of  1890  to,  308—310 
appointment  of  liquidator,  806 

snperrision  order  by  [803] 

after  supervision  order,  806 
form  as  to  [807—810] 
arrangements,  833 

assets  protected  a^^ainst  distress,  &o.,  4 
assignee  of  chose  in  action — power  to  sue,  798 
attachments — effect  on,  798 
balance  order  in  [831] 
books  of  company, 

destruction  of,  836 

evidence  of,  797 

inspection  of,  798 
building  societies,  713 — 716 
calls  in,  830 
chairman, 

appointment  of  [825] 

report  of  meeting  [825] 
chose  in  action— assignee's  power  to  sue,  798 
commencement  of,  795 
committee  of  inspection,  803 

composition— orders  sanctioning  acceptance  of  [834] 
compromises,  833 

order  as  to  [834] 
compulsory  order  after, 

effect  of,  797 

official  receiver's  power  to  apply  for,  799 
contributories, 

applications  to  Court  by,  805 

balance  order  against  [831] 

calls  on,  830 

dividends  to,  830 

entry  of  name,  &c.,  in  appearance  book,  806 

final  distribution  amongst,  order  for  [832] 

liberty  to  attend  [806] 

list  01— order  varying  [830] 

meetings  of,  824 

oral  examination^rder  for  [821] 

petitioner,  how  long  must  have  held  shares,  98 1 

service  on,  799 

settling  list  of,  830 

wishes  of,  796 
costs  in,  834 

liquidator,  of, 

clause  as  to,  in  supervision  order  [800] 

petition,  on,  800 

taxation  of — order  for  [835] 


Court — applications  to,  805 
oontribut 


butories,  by,  805 
creditors,  by,  805 
liquidators,  by,  805 
persons  who  may  make,  805 
practice  as  to,  806 
service  of  proceedings  806 
summons,  by,  805 
which  is  the,  799 
creditors,  826 

adjudication  of  Court  on  claims  of,  826 

advertisement  for  [827] 

allowing  and  disallowing  daims — order  for  [828] 

debts  provable,  798 

dividends  to,  827 

liberty  to  admit  claim  of  [828] 
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WINDING-UP  UNDER  SUPEBVISION— (»»^iiMi^rf 
creditors — contimted, 

limiting  time  to  prove — order  for  [828] 
notices  to  prove  [826] 
order  for  inquiry  as  to  debts  of  [827] 
secured— order  as  to  [829] 
service  on,  799 

-wishes  of,  to  be  regarded,  796 
debts  provable  in,  798 
destruction  of  books,  836 
orders  for  [836,  836] 
discharge  of  liquidator— orders  for  [809] 
disposition  of  company's  property  aher,  797 
dissolution  of  company — order  for  [836] 
distress— effect  on,  798 
dividends, 

creditors,  to,  827 

order  for  payment  out  of  company's  liquidation  aocoimt  [833] 
unchumed  [832] 
evidence  of  books  in,  797 
execution — effect  on,  798 
final  account,  819 

oertifioato  as  to  [819] 
final  meeting— liberty  to  call  [836] 
fraudulent  preference  in,  798 
garnishee  orders  in  [820J 
gazetting,  139 

general  practice  before  and  after  order,  794,  796,  799 
generally,  4 

Siquiipr  as  to  debts — order  for  [827] 
jurisdiction,  extent,  796 
to  make  order,  1013 
what  Court  has,  796 
liberty  to  attend  proceedings  [806] 
liberty  to  bring  action  [822] 
liquidator, 

accounts  of,  814 

forms  as  to  [814— 819] 
order  as  to  [834] 
s.  16  of  1890,  under,  799 
additional,  796 
affidavit  of  fitness  of  [807] 
appointment  of,  806 

supervision  order,  by  [803] 
after  supervision  order  made, 
forms  as  to  [806-810] 
compulsory  order — effect  of,  797 
costs  of, 

petition,  on,  802 
taxation,  802 

dause  as  to,  in  sapervision  order  [801] 
discharge  of— orders  for  [809] 
order  to  deliver  assets  to  puronaser  [821] 
powers  of,  generally,  797 

quarterly  report  of— clause  as  to,  in  supervision  orderi  801,  802 
re-appointment  of  some  of  joint  liquidators  [810] 
removal  of,  806 

after  supervision  order,  806 
forms  as  to  [807—810] 
remuneration  of,  812 

orders  as  to  [812—814,  832] 
restrictions  on  powers  of,  803 

retirement  of —clause  as  to,  in  supervision  ocder  [803] 
security  of,  810 

order  appointing,  on  giving  security  [808] 
order  for  reduction  of  [811 J 
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WINDING-UP  UNDER  SUPERVISION— i^ow/mwrf. 
liqmda.toT— continued. 

solicitor  to— order  as  to  [811],  812 

vacancy  in  office  of,  796,  807 
orders  [807—810] 
meetings,  813,  823 

appointment  of  chairmen  [826] 

chairman's  report  [825] 

liquidator's  power  to  summon,  823 

memorandom  of  directions  for  [824] 

notice  conyening  [824] 

order  approving  special  resolution  at  [826] 

proxy  at— form  of  [824] 

remuneration  of  liquidator,  as  to — order  for  [813] 
memorandum  of  Court's  directions  for  meetings  [823j 
miscellaneous  orders  in  [819 — 822] 
misfeasance  proceedings  in,  798 
notes  on  law  and  practice  as  to,  85,  86 
notice, 

convening  meeting,  form  of  [824] 
official  receiver, 

petition  for  compulsory  order  by,  59 

taxation  of  costs  of — clause  as  to,  in  supervision  order  [802] 
oral  examination  of  contributory— order  for  [821] 
order  for, 

advertisement  of,  804,  805 
form  of  [804] 

committee  of  inspection,  with  [803] 

creditor  not  entitled  to  (semble)  where  debt  incurred  in  volnntaiy 
winding-up,  64 

different  m>m  compulsory  order — in  what  respects,  796,  797 

drawing  up  of,  132 

effect  of,  794,  797,  799 

forms  of  [800] 

not  **  winding-up  by  order  of  the  Court,"  799 

restrictions  on  liquidator's  powers,  in,  803 

special  clauses  in  [801— 803J 
overdraft— liber^  to  increase  [822] 
petition  for  [794] 

effect  of,  85 

on  actions,  796 

hearing  of — ^practice  before  and  after,  794 

who  may  present,  794 
power  to  make,  797 

practice  as  to— before  and  after  hearing  of  petition,  794,  795 
preliminary  observations  as  to,  794 
proof  of  debts  in,  798 

property,  disposition  of,  void  unless  by  order  of  Court,  7 
prosecutions,  798 

provisional  liquidator— discharge  of,  by  supervision  order  [802] 
provisions  of  Act  of  1862.  .944  et  teq. 
proxy- form  of  [824] 
quarterly  report  of  liquidator,  801 
reconstruction,  833 

reduction  of  liquidator's  securi^— order  for  [811] 
removal  of  liquidator,  806 
remuneration  of  liquidator,  812 

advertisement  as  to  [814] 

liberty  to  call  meetings  as  to  [813] 

orders  as  to  [812,  813] 
reply— liberty  to  deliver  [819] 
reports  of  liquidator  as  to,  801 
representation  order,  806 
restraining  actions,  794 
restrictions  on  liquidator's  powers,  803 
retirement  of  liquidator— clause  in  supervision  order  as  to  [808] 
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WINDING-UP  UNDER  SUPERVISION— tfo«<mw<l. 
rules  of  Court  applicable,  799 
sections  applicable,  796 — 800 
secured  creditors —order  as  to  [829] 
sequestration — effect  on,  798 
serrice  of  order  for,  137 
service  of  summonses,  &o.,  799 
sheriff  ordered  to  deliyer  goods  to  liquidator  [823] 
solicitor  to  liquidator — order  appointing  [811] 
special  managers-discharge  of,  W  supervision  order  [802] 
status  of  members,  order  required  for  alteration  of,  7 
staying  actions,  &o.,  794 
taxation  of  costs — order  for  [835] 
transfer  of  shares  after,  796 
transfer  of  shares  void  unless  by  order,  7 
unclaimed  dividends  in,  832 
vacancy  in  office  of  liquidator,  806 
wishes  of  creditors  regarded,  796 


WISHES  OF  CREDITORS  AND  CONTRIBUTORIES, 
regard  to  be  had  to,  110,  119,  935 

petition,  on  hearing  of,  118 — 120 
meetings  to  ascertain,  427 


WTTHDRAWAIi, 
petition,  of,  121 
order  for  [124] 


WITNESS, 

arrest  of  absconding,  600  [606—608] 

oerti&cate  of  examiner  as  to  [173] 

committal  of,  1053 

depositions  as  to  taking  notes  of,  under  s.  115  of  Act  of  1862 .  .1053 

expenses  of,  176 

notice  of  motion  against,  to  attend  examiner  [174] 

notice  to  attend  [173] 

order  to  attend,  at  own  en>ense,  174  [181]  and  note 

private  examination,  at  [587],  688,  589 

public  examination,  at,  595  et  8m. 

refusal — to  answer  examiner,  before,  174 

registrar  at  private  examination,  591 

pm}lic  exammation,  at,  598  [608] 
shor&and  notes,  rules  as  to,  1053 


WORKING  CAPITAL, 

deadlock  from  insufficient,  a  g^und  for  compulsory  order,  58 


WORKMAN, 

)  on  insurance  moneys  for  oompensation  under  Act  of  1897 .  •  8 


liabiU^  of  officials  to,  under  the  Act.     [See  infi-a.] 
proof  K>r  wages  of,  441,  471 
form  of  [472] 


WORKMEN'S  COMPENSATION  ACT,  1897. .8,  459 
liability  under, 

liquidator,  of,  342 
provisional  liquidator  insniing  against  liabili^  under,  148 
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WETT  OP  SUMMONS, 

administration  aotion,  in  [572]  and  note 
indorsement  on  [173]  and  note 


WRONG  COURT, 

commencing  in,  27,  575 

transfer  of  proceedings  commenced  in,  27 


TEAR, 

non- commencement  or  suspension  of  business  for  a,  47 
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